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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OUVER WBNDELL HOLMES, Circuit Justice Washington, D. 0. 

Hon. WILLIAM L. PUTNAM, Circuit Judge» Portland, Me. 

Hon. FREDERIC DODGE, Circuit Judge Doston, Mas». 

Hop. GEO. H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CHAS. F, JOHNSON. Circuit Judge» Portland. Me. 

Hon. CLARENCB HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetto Boston, Maaa. 

Hon. EDGAR ALDRICH, District Judge, New Hampsliire Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hoo. LOUIS D. BRANDBIS, Circuit Justice Washington, D. C. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. BDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIBLD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEEDEK. District Judge, E. D, New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYEE, District Judge, S. ,P. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge. S. D. New York New York, N. Y. 

Hon. MARTIN T. MANTON, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge. W. D. New York Butfalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont St. Johnsbury, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. 0. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburgh, Pa. 

Hon. JOHN B. McPHBRSON, Circuit Judge Philadelphla, l'a. 

Hon. VICTOR B. WOOLLBY, Circuit Judge Wllmlngton, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmlngton, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WARRBN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. PennsylvanIa...Philadelphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvanla Phlladelphla, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Pittsburgh, Pa, 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvanla Pittsburgh, Pa, 

> Resigned September 17, 1917. • Appolnted October 1, 1917. 
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FOURTH CIRCUIT 



Hon. EDWARD D. WHITE, Circuit Justice Washington, D. 0. 

Hon. JETER C. PRITCHARD, Circuit Judge Ashevllle, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge...; .........; Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland... Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wilson, N. C. 

Hon. JAIMBS E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDIjETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C GreenvlUe, S. C. 

Hon. EDMUND WADDILI>, Jr., District Judge, B. D. Virginia Richmond, Va. 

■fton. HENRY (JLAÎf kcBOWËLL, District Judge, W. D. Virginia,.. ^....Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia .Phillppi, W. Va. 

Hon. BENJAMIN F. KBLLER, District Judge, S, D. West Virginia.... Charleston, W. Va. 



FIFTH CIRCUIT 



Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hori.' RICHARD W. WALKBR,- Circuit Judge. Hùntsville, Ala. 

Hon. ROBERT LY-NN- BATTS, Circuit Judge Austln, Tex. 

Hon. HENRY D.- CLAYTONv District Judge, N. and M. D. Alabama....MoDtgomery, Ala, 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama .Birmingham, Ala. 

•Hon, HOBBRTT: BRVIN; District JudgCi S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD> District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CAL,L| District Judge, S. D. Florida Jacksonvilie, Fia. 

Hon. WILLIAM T. NBWMANi District Judge, N. D. Georgia ...Atlanta, Ga. 

Hon, BMORY SPEER, District Judge, S. D. Georgia .....Maoon, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS E. FOSTER, District Judge, E. D. Loulsiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Loulsiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciuslco, Miss. 

Hon. GORDON RUSSELL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas' Houston, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. W. R. SMITH, District Judge, W. D. Texas El Paso. Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. 0. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL B. KNAPPBN, Circuit Judge. Grand Rapids, Mlch. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Rapids, Mlch. 

Hon, ANDREW M. J. COCHRAN, District Judge, E. D. Kentuclcy Maysvllle, Ky. 

Hou. WALTER EVANS, District Judge, W. D. Kentuclcy LouiBviUe, Ky. 

Hon. ARTHUR J. TUTTLB, District Judge, E. D. Mlchigan Détroit, Mlch. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Mlchigan Grand Rapids, Mlch. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. D. C. WBSTENHAVER, District Judge, N. D. Ohio Cleveland, Ohlo. 

Hon. JOHN B. SATER, District Judge, S. D. Ohlo.... Coluinbus, Ohio. 

Hon. HOWARD C. HOLLISTEH, District Judge, S. D. Ohlo Cincinnati, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.. KnoxviUe, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphl», Tenn. 



SEVENTH CIRCUIT 



Hon. JOHN H. CLARKE, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

• Died November, 1917. 



JUDGES OF THE COURTS V 

Hon. SAMUEL ALSCHXJLBR, Circuit Judge Chicago, lU. 

Hon. EVAN A. EVANS, Circuit Judge Baraboo, Wla. 

Hon. KENBSAW M. LANDIS, District Judge, N. D. IlUnoia Chicago, lU. 

Hon. GEORGE A. CARPBNTER, District Judge, N. D. Illinois Chicago, III. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springneld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolls, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, E. D. Wlsconsin Mllwaukee, Wla. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wlsconsin Madlson, Wla. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTBR, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. WALTER I. SMITH, Circuit Judge Council Blufls, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONE, Circuit Judge Kansas City, Mo. 

Hon. JACOB TRIBBER, District Judge, B. D. Arkansa» Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Mlnn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. ..Kansas City, Mo. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEBLBTT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District .Tudge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge. E. D. Oklahoma Muskogee, 0kl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrle, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sloui Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden. Utah. 

Hon. JOHN A. RINER, District Judge, Wyoœing Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HDNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTBLLE, District Judge, Arizona Tucson, Ariz. 

Hon. BENJ. P. BLBDSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. Calitornla Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge. N. D. California San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JBREMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 
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PBEEMAN et al. t. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. June 28, 1917.) 

Nos. 2224-2226, 2232, 2233, 2237, 2261, 2346, 2347. 

1. PosT Office <g=»48(4) — Misusb of Mails — Indictment — Sufficiency. 

An indictment witli counts under Criminal Code, § 37, Act Mareh 4, 1909, 
c. 321, 35 Stat. 1096 (Comp. St. 1916, § 10201), charging a conspiraey to 
violate section 215 (Comp. St. 1916, § 10,385) witli référence to using the 
mails in tlie exécution of a sclieme or artifice to defraud. and other counts 
charging violation of section 215, setting forth generally the scheme to 
defraud, was not bad for failure to set out the contract wlth the vlctims 
or to set out that such contract was entered Into, such matters being 
merely évidence to show the manner In which the scheme would be made 
effective. 

2. Indictment and Infobmation ©=365 — MistrsE OF Mails — Sufficiency. 

Such indictment was not bad for failure to state that the collection 
agency through which défendants realized on thelr scheme was a corpora- 
tion, etc., or to show the relation of défendants to the agency; such 
matters being matters of évidence. 

3. PosT Office iS=>35 — Misuse of Mails — Indictment — Sufficiency. 

In a prosecution under Criminal Code, § 215, letters set out in the In- 
dictment advising of the receipt of a list of clalms by the collection 
agency through which défendants operated and of the intended call of a 
spécial agent to close up the contract through which défendants realized 
on the scheme showed on thelr face that they had some power or instru- 
menta lity in the exécution of the scheme to defraud. 

4. PosT Office ®=335 — Misuse of Mails — Letteks to ob fbom Other Victim. 

lu a ijro.secution under Criminal Code, § 215, for using the mails In the 
exécution of a scheme to defraud, the letter which is ipailed need not be 
one to or from the intended victim of the fraud. 

5. PosT Office ©=35 — Misuse of Mails — IjEttees — Kind. 

The scheme being one for obtalning money, the use of the mails for the 
purpose of assisting in retalning the money or to convey to the victim as- 
surances calculated to lull hlm into inaction is within Criminal Code, § 
215, condemning the depositing In or taking from the mails any letter, 
etc.. for the purpose of executing any scheme to defraud. 

6. Post Office <S=>48(4) — Misuse of Mails — Indictment — Sufficiency. 

An allégation that the letters thereln set out were uialled "for the pur- 
pose of executing the sald scheme and artifice to defraud and for the 
purpose of attemptlng so to do," the letters themselves Indlcating that 
they had such tendency, sufficlently alleged that the letters were mailed 
for the purpose of executing the scheme. 

^zr^For othnr cases see same toplc & KEY-NUMBER In ail Key-Number«d Dlgests & Indeze* 
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7. CoNspiRACT ■§=43(9) — Indictmext — Sufficiency. 

(.'ounts charging "that défendants * * * wrongfully, etc., conspired, 
etc., together * * * for the purpose of executing the said sclieme and 
artifice to defraud * * » and attempting to do so, to place and cause 
to be placed letters in the post office," suffleiently charged a consplvacy to 
lise the mails in the exécution of the alleged scheme to defraud and showed 
that the letters and other things therein stated as overt acts had power 
to effect the object of the conspiraey. 

8. Ckiminai Law <S=>444 — Evidence — Account Books — Identification — 

Sufficiency. 

In a prosecution under Crim. Code, §§ 37, 215, charging that défendants 
through collection agencies used the mails in the exécution of a scheme 
to defraud by securing in advance of collection "réalisation charges," a 
book in whlch were entered sucli charges recelved by the manager of 
the Chicago office and admitted in the light of an admission or déclaration 
of the défendants was suffleiently ideutltied if shown to hâve been kept 
with the knowledge and under the gênerai directions of such manager. 

9. Post Office iS=:»49 — Use of Mails — PjVidence — Motive and Intent. 

Where the fraudulent scheme had been shown, it was compétent to 
prove the extent to which the charges were solieited and secured as 
beàring on the motive and Intent, although In many cases it did not 
appear whether the fraudulent représentations were made to secure 
them ; the scheme not being concocted with référence to any deflnitely In- 
tended victims. 

10. Cbiminal Law "©=31169(1) — Review — Admission of Evidence — Habmless 
Errob. 

The essential éléments to be shown were the fraudulent scheme and 
the use of the mails In Its exécution and admitting in évidence an account 
book showing the recelpt of |130,000 reallzation charges was without 
prejudjce ; it not being necessary to .show the extent of the success of 
the sciieme. 

11. Criminal Law ®=3447 — Pabol Evidence Rule — Applicability. 

In such prosecution the rule against varying written contracts by 
paroi was Inapplicable, the contract with the victinis being merely one 
of a séries of evidentiary facts bearlng iipon the uUimate question 
whether a scheme or artifice to defraud through the malLs was devised 
or intended to be devised. 

12. Post Office i©=49 — Wrongful Use of Mails — Evidence — Sufficiency. 

Evidence held insuflicient to show that the warnings given agents 
against maklng the false représentations charged were made in good 
faith and with intent that they should be acted upon. 

13. Post Office (gs^SS — Wbongful Use of Mails — Evidence — Sufficiency. 

The fact that after défendants recelved advance payments for the col- 
lection of clalms whlch they knew to be worthless they attenipted to 
make collections would be no excuse. 

14. Post Office <g=35 — Wbongful Use of Mails — Evidence — Sufficiency, 

That the contract with the victim had three years in whlch to run did 
not make the défendants immune from prosecution for the period fixed 
in the contracts. 

15. Post Office <g=335 — Wbongful Use of Mails — Evidence — Sufficiency. 

In a prosecution for using the mails in furtherance of a scheme to de- 
fraud in violayon of Crim. Code, § 215, it is not necessary that nothlng 
is to be given in return for the money. 

16. Post Office <S=335 — Wbongful Use of Mails — Evidence — Sufficiency. 

In a prosecution under Crim. Code, § 215, it is not essential to prove that 
the scheme contemplated a use of the mails; it being sufficlent to prove 
that the mails were in fact used in the exécution of the scheme. 

©=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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17. PosT Office <g=335 — Wbongful Use of Mail!? — Evidence— Sufficiency. 

Where the exécution of the scheme to defraud would hâve been utterly 

impossible wlthout the use of the muils, ail who participated in the 

scheme would be guilty, although they did not uctually deposit or take 

from the mails any letters. 

,18. PosT Office <S=>4!> — Intent to Use Mails — Evidence — Sufficiency. 

Evidence that the conspiracy to defraud was to be executed, and that 
the use of the mails was indispensable to its exécution, sutticiently showed 
the intent to use the mails as a part of the conspiracy. 

19. PosT Office <g=>49 — Intent and (ïood Faith — Evidence. 

Evidence that the bankrupt debtors of the vlctinis had been dlscharged, 
throwlng light on the collectibility of the accounts, was compétent as 
throwing light on the intent and good faith of défendants in representing 
that they could and would collect the clalnis. 

20. Criminal Law ©=200(6); — Double Conviction — Identity of Subject- 

Matteb. 

In a prosecution under Crim. Code. §§ 87, 21.5, where the conspiracy 
counts set forth as overt acts the mailing of letters not set out in counts 
under section 215, the contention that a conviction on the conspiracy 
counts, as well as on the others is a double conviction was untenable. 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of IlUnois. 

Abram H. Preeman and others were convicted under an indict- 
ment charging under Criminal Code, § 37, a conspiracy to violate sec- 
tion 215 and a violation of section 215, and bring error. Judgments 
afïîrmed. 

An indictment of 35 counts was returned agnlnst plaintitt's in error (here- 
Inafter called défendants). Deniurreis weie overruled, and after a long trial 
a gênerai verdict of guilty was fouud agaiust ail. Motions for new trial 
and in arrest being denied, judgments were entered, and the défendants sen- 
teneed. Each prosecutes a writ of error ; the errors asKi','ned, and the tran- 
script, briefs, and arguments presented, being by stipulation applicable to 
ail the défendants. 

Counts 25, 26, and 35 charge défendants under section 37, U. S. Criminal 
Code, with conspiring to violate section 215 of that Code ; ail the other 
co\mts charging in varying language a violation of sald section 215. The gên- 
erai purport of the facts appearing from the very voluminous transcript wlU 
be set forth as briefly as may be. 

In the early 80's a concern known as the lîarr & Widen "Commercial" 
Ageucy, composed of one Barr and one Widen, estal)lished u collection and 
crédit reporting business or agency at St. Louis, Mo., for making local collec- 
tions for and crédit reports on merc-hants and others of that city. The con- 
cern did considérable business and enjoyed a good réputation. In about 1900 
they began to do business outside of Ht. Louis ; the solicitatlon and transac- 
tion of the collection business outside of St. I>ouls being thenceforth carried on 
under the name of Barr & Widen "Mercantile" Agency. In 1904 Barr died. 
Shortly before hls death défendant Wendler becan)e associated with the con- 
cern as gênerai manager of the "Mercantile," Widen attending to the affairs of 
the "Commercial," which under its old name contlnued to carry ou the local 
business. In 1900 Wendler became a partner of Widen, but the names of the 
concern remained unchanged. Widen died in November, 1012. From time 
to time there was developed a plan for soliciting business from outside con- 
cerns ail over the United States, through agents instructed and trained to 
solicit contracts from prospective clients, and to obtain from them paymeut in 
advance of sums called "realization charges." 

The plan of procédure diulng the period of time particularly hère involved, 
for interesting the outside clients in the projjosition, as appears from testi- 

Ê:=oFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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mony of représentatives of many of the concerns with whom the Mercantile hacl 
deallngs, and of solicitors and agents through whom the business was cou- 
ducted, was substantlally as foUows: Under the gênerai direction of détend- 
ants Wendler- and l'reeman, at considérable expense persons were sent to 
varions District Courts of the United States, there to examine the bankruptcy 
records, and tabulate the bankruptcies there shown for a considérable num- 
ber of years back, listing the varlous credltors and data which the records dls- 
elosed as to the clalms. Thls information was sent to Wendler at St. Louis, 
or to défendant Preeman at Chicago, hls chief assistant. The data thus 
secured was classifled, so that the bankrupt clalms shown by the varlous 
court records to be owlng to a concern of a given city would appear together. 
In the gênerai otfice the data concerning the several credltors in a city about 
to be visited was transcribed upon cards ; each card contalning the Informa- 
tion thus gathered in regard to outstanding bankrupt clalms of a given 
creditor concern of the city. Thèse cards were known as "leads" or "lead 
cards," and ail the cards for a given city were sent to the agent about to vislt 
the city to afïord the agent information which, when used as contemplated, 
was calculated to arouse or stlraulate the interest of the prospective client 
in the proposed plan. 

The proposition to joln a commercial agency ordlnarlly strlklng no re- 
sponsive chord in the prospect, the agent would casually inquire if the concern 
had not some time before sustalned loss through a certain bankruptcy. Re- 
celving an affirmative reply, the agent would suggest further facts in regard 
to the loss that the partlcular lead card showed, and mlght inquire as to other 
bankruptcies in whleh the lead card had Informed hlm the prospect was In- 
terested. The prospect, not suspecting the deliberate manner whereby the 
information had been obtained, nor the purpose of it, would inquire how the 
agent knew of thèse things, and was informed that hls concern made a speclal- 
ty of looklng up and coUectlng desperate clalms, partlcularly from bankrupts, 
and would then suggest as to one or more of thèse bankruptcies that they 
had discovered a responslble silent partner, or that the debtor had coneealed a 
large amount of assets or had in some other suggested manner perpetrated 
a fraud upon hls credltors, and would often say that they had already In- 
stituted proeeedlngs for other credltors of the same bankrupt which promised 
very early success, and would like to Include this clalm, and In many cases 
would State that attachaient proeeedlngs had been begun, or were about to 
be begun on discovered property, and that they had property secured suffi- 
çient to pay the credltors, and that it would be a matter of only a short time, 
frequently flxed by the agent, before the clalms agalnst the bankrupt, which 
were turned over to them, would be reallzed fully or in large part. The cal- 
culated and the fréquent efCect of such représentations was to induce In the 
mind of the prospect a bellef that, if the clalm was turned over, payment 
within a short time (often designated) would be certain to foUow. 

This agent did not proceed so far as to suggest that the prospect should 
make any payment in advance, but he invariably suggested to the prospect 
that not only as to the clalms referred to, but as to the collection of ail old 
and desperate clalms, hls concern were specialists, and that, if the prospect 
would supply him wlth a list of ail hls old and desperate clalms, he would 
send in the list to the home office, and obtaln from the oftice a proposition 
for the collection of such clalms, and that, if the prospect did not accept the 
proposition, no possible llability would be incurred. Thls appearlng to be 
fair, a list of such old dellnquent clalms was prepared and given the agent, 
and was by him malled to Wendler or Preeman. Thereupou a letter was sent 
by Wendler to the prospect, advislng of receipt of the list handed the solicltor 
for the purpose of arriving at a basis for charge for the service, and that in 
due time a spécial agent will call and submlt a contract. 

In the course of a few weeks another person would call on the prospect, 
presenting a proposition for maklng the collections, whleh was in the form 
of a long contract, mostly in Une print. This man was known as the ♦■con- 
tract man" or "closing man" ; the solicltor who secured the list oeing known 
as the "list man" or solicltor. Through the présentation of the proposed con- 
tract the prospect was first informed that he was expected to pay the agency In 



PBEEMAN V. UNITED STATES 5 

advance a spécifie sum which was written in tlie contract. It appears that the 
sum to be paid was usually arrived at tlirough Mr. Preeman flrst maklng an 
estimate of the amount to be written in the contract as the "uiinlnium recov- 
ery," to be later explained, which was arbitrarily flxed at approximately 20 
per cent, of the total of the claitns listed. and tliat tlie "realization charge" 
was arbitrarily flxed at 25 per cent, of tlie "minimum recovery," so that, in 
case the prospect had submitted old clainis asgregating, say, $20,000, the 
minimum recovery wonld be flxed at about i|!4,000, and the realization charge 
at about $1,000, which last amount the contract man undertook to get the 
prospect to pay in advance. Of course, the pro.spect generally demiirred to 
paying anything in advance, particnlarly the amount asked, which was usually 
a substantial sum. In tbe excellent "teaunvovk" which the évidence revealed, 
it appears that the contract man was also supplied witli "lead cards," and in 
most instances he knew generally or si)eciflcally the particular sort of story the 
list man had told the prospect concerning the coUectlbillty of the bankrupt 
claims. Such stories, \\-hich never had tlie remotest foundation in truth, be- 
yond the fact that the bankrupt claims existed, the contract man would reiter- 
ate, and in many instances ampllfy, stating (ont of whole clotli) the further 
progress that had been made in a i)articular matter, holding out roseate pros- 
pect of speedy realization thereon, in A\hi<li case, through such collection 
alone, the retpiired advance payment would be largely, if not fully, repaid, or 
even yield a surplus over the jjayment. but usually suggesting that, unless the 
lirospect promptiy came in. he would lose the benetit ot the ]>roeeedlugs which 
were in progress against the particular bankrupt debtor, That the list moi 
and contract men well knew tliat ail thèse storios of secret partners, concealed 
assets, fraud, attachment, and other proceedings, and ail the représentations 
as to the collectibility of the bankrupt claims were wholly false, appears 
from the fact that they theniselves usually concocted the particular taie to 
suit tlie particular case. 

To enable contract as well as list men to further inipress the prospect, eaeli 
of them was provided with a formidable outflt of Ictters of recommendatloii, 
some pur])orting to be origiiials, but most of them photographs or other repro- 
ductions, lauding tbe agency for its achievements, and some ofthem referrlng 
to spécifie instances whero collections had been made from' debtors who had 
gone into bankruptcy. Some of the latter were genulne letters, but the évi- 
dence shows they were obtaiued from tlie creditor, under liis belief that the 
agency had made the collection from the baniu-upt, when In truth the agency, 
or rather some of the défendants, paid tbe creditor the daim (generally a sniall 
one) for the very pui'pose of ]irocuriug from the creditor the letter, to be used 
by the agents as a lure to obtain business fi'om otliers. The uncontradicted 
évidence of banki-upts showed a number of instances where the bankrupt re- 
ferred to in tlie letters did not know of tlie agency or the défendants, and had 
made no such paymenr. Other sucli letters iiurpovted to be on the letter heads 
of corporations with high-sounding nanies, but which had no existence, and 
tbe letter.s were pure tictldns. Otbcrs of such letters were sbown to be abso- 
lute foi'gei-ies. Quite occasionally )in)spects M-ere referred to St. Louis banks 
or business bouses for the j'csponsibillty of the concern. and thèse knowing 
nothing of the "Mercantile," bvit only of the "Comnu'rcial." which operated 
wholly in St. L<aiis, wirald occasionally make favorable ve\)\y. witliout knowl- 
edge of auy distinclion between fhe •'Ooni merci al" and the "Mercantile." In- 
deed, the agents were not allowed to operate in St. Louis, and "realization 
charges" were not solicited tlicrc. 

The "Mercantile" agents were not oïdy prohibited frora operating in St. 
Louis, but were also warned not to solicit business from any former clients of 
the agency anywhere. So particular were the managers in tins regard that the 
"lead cards" theniselves showed on their face wbetber or not the concerns 
thereon referred to liad ever been clients of the "Mercantile," and, if so, the 
positive instructions were to avoid them. Agents were also strictly forbidden 
from calling on members of an organization known as the (îredit Men's Asso- 
ciation, and the lead cards sho\\ed who were such ; the abbrevlatlons "OC" 
and "CMA," often appearing in lead cards and frequently in letters, being well 
understood by the agents referred to as meaning "old clients" and memlx'rs of 
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the "Crédit Men's Association," wlio were in no event to be solirited — old 
clients, for n^anifest reasons, and the otliers beeause of the activity of the 
Crédit Men's Association in exposing and waruing agalnst the opérations ot 
tlie "Mercantile." 

In many instances the représentations made were supplemented by tlie 
agent's promise that if withln a sliort period, as promised, varylng froni a few 
weeks to a year, sufficient was not collected and paid over to the client to 
equal the ^ealization charge, the différence would be returned to hiin. It was 
often also represented that the reallzatioh charge would be used to pay ex- 
penses incurred for eosts, attorney's fées, and the like in the clalms in whieh 
the represented proceedings were begun or about to be commenced. 

Influenced by such représentations, the victims frequently signed the con- 
tràct, paying the contract man, usually by check to the agèncy, sums varylng 
in amoiint from $50 to $3,000, the aggregate of the realizatlon charges as to 
wliiCl^ there was évidence ofEered of such représentations to bring about 
theiripayment beiiig many thousands of dollars. In many Instances the pros- 
pect, becoming at once suspicious, undertook, occasionally with success, to stop 
the payment of his check. To clrcumvent thls as far as possible banklng ar- 
rangements were made in several of the citles in which business was being 
solicited, whereby the checks might be cashed at local banks. 

Wiien considérable time had passed since the payment, and, as was always 
the case, nothing was heard from the agency, the client would write for In- 
forniation, and would receive a letter explalning the difflculty of coUectlng old 
claims, and exhorting the client to be patient. In the flrst letter, or later, 
the client would refer to the agent's promise of speedy results as to particular 
clalms, and thereupon Wendler would write calling attention to the contract, 
and to the statements therein, as well as in the literature df the agency, that 
the terms of the written contract may not be varled by its agents. In thls 
connection it may be stated that in case the prospect called attention of the 
contract man to that part of the contract which prohibited agents from maklng 
any such représentations or variation, the contract man would produce his 
printed card, which described him as "spécial représentative," and would ex- 
plain (as perhls previous instruction) that he did not conie withln the class 
of solicitors as mentionéd in the contract, but that he, as "spécial représenta- 
tive," had full power to make binding promises, even though the form contract 
was thereby varled. 

It appears that in most, if not ail, instances when claims were received, they 
were listed at the St. Louis offlce, and a form letter demaudlng payment would 
, be sent out to the debtors nauied, and thls was atout ail that would be done, 
except v/hen the client made complaint further form domand letters would be 
sent out. , In practlcally no case as to which évidence was oft'ered was any- 
thing coUécted on the llst of accounts submitteU, nor any ett'ort made to coUect, 
beyoud sendiiig out the form letters. Indeed, it Is apparent from the évidence 
not only that practlcally ail such listed old accounts were absolutely-worthless, 
but that the agency and the persons acting and dealing lu its name had not 
the slightest reason to believe they were otherwise. 

Notwitlistandlng the représentations as to the use to be made by the agency 
of the realizatlon charges, It appears that as fast as received they were 
divided in the proportion of ;!5 per cent, to Wendler for the St. Louis ottice, 65 
per cent, to l'reenian, who gave the contract man 25 per cent., the list man 
10 per cent., retalniug the remaining 30 per cent, for bis own compensation 
and to pay the expenses of the Chicago oHice ; and the évidence plainly war- 
rants the inferenee that it was uever inteaded any substaiitial portion of 
the realizatlon charges should be devoted to the expeuse of collecting the 
. Jisted claims, nor indeed that there would be any expeuse beyond that for 
clérical work, postage, and stationery for sending out the foi'm letters. 

Défendant l'reeman was flrst employed at the St. Louis oftice in 1000, and 
about 1909 came to Chicago and assumed charge of the fleldwork. Under his 
gênerai direction the men were trained in the agency work, and there are in 
évidence many letters between Wendler and Preemau and différent ones ot 
thèse agents. The défendants, otlier than Wendler and l'reeman, were llst men 
or contract men, some both at différent times. Day and Minehart were the 
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niost active in sceuving tlie rcalization charges. Finkelraan, Fonder, and 
Ktevens wcre in tliis respect next in importance. As to Fellers and Worman 
tliere were comparati-^cly few instances sliown wiiere tiiey were instrumental 
in secnring tlie réalisation cliarscs. but nevertlieless sncli instances appear as 
to each ot tliem. Ail tlic agents were duly trained and instructed, and inost, 
if not ail, participated in instructing and training some of tlie niany others for 
this work. 

The évidence offorcd in défense consisted wholly of the testimony of several 
eniiiloyfs of the Ht. Louis office, froni which it ajipears tliat in that ottice there 
was employed a corps of assistants, largely tyi^cwriter girls, throngU whom 
Ihere was condncted an extensive corresponden(-c vvith référence to the col- 
lection of clainis whlcli came to tlie office ; that each claim received had at- 
tention, which consisted niainly in sending to the delitor, t)ie forni letters; 
that the agency had formniated a jist of attorneys in inost ot the cities of the 
United States to wliom claims were sont for <'olloctioii. and through whom 
occasional suits were brought to collect claims; that dni'ing the period. of 
time covered by the iuipiiry tlie agency had coUected for and remitted to 
clients generally claims of a very considerato aggregate, and that a few of the 
collections made were from liankrupt dehtors, and that the clients themselves 
had been supplied with and had made use of form letters which the agency 
had supplied thcm, with which they had themselves coUected a considérable 
nuniber of daims witliont charge by or commission to the agency, and that in 
certain instances the s(n'vice to clients had proved satistactory. 

Sentences were: 

Wendler and Preeman: iîaeh tliree years imprisoninent on each of counts 1 
to 6, 11 to 16, IS, li), 20, 28, 2!>, n2, iind ;«, to run concurrently, and fine of $1,000 
on each of thèse counts; three years ou counts 7 to 10, 17, 21, 24, 27 to 30, 31, 
and 34, to run concurrently begimiing at expiration ot sentoico on former 
counts, aud fine of $1.000 on each of thèse counts; two years on each of 
counts 25, 2C, and ;'.5, to run concuri'ently and to commence at expiration of 
sentence on counts last mentioned, and fine of ifc!,000 on each of thèse three 
counts — aggregate as to each, imprisonment eight years, and fine, $41,000. 

Day and Minehart: Each two years on each of counts 25, 26, and 35, to 
run concurrenti.y, and fine of .?5,000 on count 25 ; two years on each of counts 
1 to 24 and 27 to 34, to run concurrently beginning at expiration of sentence 
on préviens counts — aggregate as to each, imprisonment four years, fine, $5,000. 

Finkelman, l'ender, and Stevens: Each two years on each of counts 25, 26, 
and 35, and fine of $2,500 on counts 25 ; one year on eacli of counts 1 to 24, 
and 27 to 34, to run concurrently beginning at expiration of sentence on pre- 
ceding counts — aggregate as to each, imprisonment three years, fine, $2,500. 

Fellers and Worman were each sentenced to nine months' imprisonment in 
Ilouse of Correction on each of counts 1 to 35, to run concurrently. 

Many errors are assigned ; those we deeni sufflcientiy important being 
stated where they are considercd in tlie opinion, in which also some further 
facts are givcn. 

Patrick H. CuUen, of St. Louis, Mo., and William S. Forrest, of 
Chicago, 111., for plaintifïs in error. 

Charles F. Cl)'ne and Henry W. P'rceman, both of Chicago, 111., for 
the United States. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[1] 1. It is urged that the indictment is defective in failing to set out 
the contract above referred to, or to set out that such contract was en- 
tered into. The case of Ilurst v. State, 39 Tex. Cr. R. 196, 45 S. W. 
573, and others are cited to sustain the contention. But they are cases 
where the défendants were charged with the offense of obtaining 
property through some fraudaient scheme or pretense. This indict- 
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ment charges défendants with using the mails in exécution of a scî'.ane 
or artifice to defraud which they had devised; the conspiracy connis 
charging a conspiracy to so use the mails. Where the charge is that 
of obtaining property by fraud, the material éléments of the fraudulcnL 
scheme whereby the property was obtained should be set fortli in 
the indictment ; but hère it is necessary only to set forth generally the 
scheme or artifice which the défendants devised, and to charge the 
use of the mails in exécution of the scheme. Durland v. United 
States, 161 U. S. 306, 16 Sup. Ct. .S08, 40 L. Ed. 709; Bettman v. Unit- 
ed States, 224 Fed. 819, 140 C. C. A. 265 ; Farmer v. United States, 
223 Fed. 903, 139 C. C. A. 341 ; Gourdain v. United States, 154 Fed. 
453, 83 C C. A. 309. And the scheme itself is not required to be 
charged with the détail and particularity necessary in an indictment 
for the spécifie offense of obtaining property through false représen- 
tations. Bettman v. United States, supra ; Emanuel v. United States, 
196 Fed. 317, 116 C. C. A. 137; Blanton v. United States, 213 Fed. 
320, 130 C. C. A. 22, Ann. Cas. 1914D, 1238; Foster v. United States, 
178 Fed. 165, 101 C. C. A. 485. 

In apt language the counts set forth the scheme to represent that 
bankrupt debtors of the victim had fraudukntly concealed assets, or 
that there were responsible secret partners ; that seizures of property 
had been made or were about to be made for other creditors ; that the 
collection would surely be made ; and other of the alleged knowingly 
false and fraudulent matters and things above stated. We regard the 
contract as évidence tending to show the manner in which the fraudu- 
lent scheme to obtain money would be made effective, and as such un- 
necessary to be referred to in the indictment. 

[2] 2. Insufficiency is claimed because the indictment fails to state 
what the Barr & Widen Agency is, whether a partnership, corporation, 
or whatever else, and because the relation of the défendants to the 
agency is not stated. Had the Barr & Widen concern been a défend- 
ant or a victim of the fraud, it might hâve been necessary to allège 
its capacity as a business entity. But, appearing only as a means 
through which défendants realized upon their scheme to defraud, itis 
not material what was its précise légal capacity. If défendants fraud- 
ulently devised. a scheme to falsely represent the "agency" as having 
done things which it had not, or as having information concerning, or 
taken steps affecting certain bankrupt debtors, which it had not, the 
fraudulent scheme is the same, whether the alleged "agency" be cor- 
poration, partnership, or what not. In brief for défendants it is 
said: 

"The nllegfitioiis ail tlie way throufîh indicate, liowevpr, tliat it [the agency] 
is a body of men tluit. liave been ensasod in the collection business." 

; This being so, the indictment sufficiently advised défendants that 
the "agency" had in some capacity the right to transact business, and 
could hâve participated in the exécution of the scheme which défend- 
ants had devised. If in preparing their défense défendants needed to 
be more fuUy informed of the légal capacity of the agency, motion for 
a bill of particulars would doubtless hâve elicited whatever, if any, 
further f acts thereon the govcrnment possessed. Foster's Fédéral 
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Practice, § 522; May v. United States, 199 Fed. 53, 117 C. C. A. 420. 
And what is said on this point ap])lies as well to the contention as to 
failure to allège the relation of défendants to the "agency." Whether 
they constituted it or were employed by it, or whether they had or had 
not a right to make rejjresentations concerning it, were matters, not 
of allégation, but of évidence, bearing on the proof of the scheme and 
its conception and opération. 

:(3| 3. It is insisted that the letters set forth in the several counts 
as having bcen niailed inherently show they had no power or tend- 
ency to exécute the allegcd scheme, and that it is not sufficiently 
alleged that they were mailed for the purpose of executing the scheme. 
Our reading of the indictment letters, far f rom convincing us that on 
their face they had no power or tendency to exécute the fraudulent 
scheme, induces the opposite conclusion, The letters set forth in 14 of 
the counts are presumably to varions of the intended victims, signed 
by défendant Wendler, and are ail in substantially the following form 
appearing in count 1 1 : 

"Stroinberg Motor Di'vices Co.. Chicnso, Illinois — (îentlemen: We are In 
receipt of advice from our sollcitor of tlie llst of your présent dclinquent 
claitus, tliot you liad liaiided Ijim, for tlie purpose of nrriving at tlie basis for 
charge coveriiig our service, and oiie of our spécial représentatives will call 
upon you in tlie near future regarding the sanie. Tlianking you for your cour- 
tesy in the matter. we bcg to remain, very respectfuUy, Barr & Widen 
Mercantile Agency, F. L. Wendlev, General Manager. April '2'.i, 1912. I^-aO." 

Surely such letters advising of the receipt of the list of claims, and 
of the intended call of a spécial agent to close a contract, show on 
their face they had some power or instrumentality in the exécution of 
the scheme to defraud. 

[4] In most of the other counts under section 215 the letters set 
forth as having been mailed in exécution of the scheme to defraud are 
from Preeman to varions agents in the field, some referring to the 
sending of lead cards, other encouraging the agent, or giving directions 
relating to the business of realizing on the alleged plan fraudulently 
to secure money from victims. The letter which is mailed need not 
be one to or from the intended victim of the fraud, in order to come 
within the terms of section 215. The exécution of the scheme may be,, 
and hère was, most effectively furthere-d, and the purpose of its exé- 
cution or attempted exécution most directly served, through com- 
munications by mail between the persons who cpncocted or entered 
into it. 

[5] Some of the indictment letters refer to the stoppage by the 
victims of payment on checks given for realization charges, and one 
of them (count 22) is an acknowledgment of receipt of a list of claims 
and of a contract, promising prompt attention and enclosing further 
blanks for claims. The scheme alleged, being one for obtaining mon- 
ey through the fraudulent représentations and practices set forth, the 
use of the mails, even after the money is received, for the purpose of 
assisting in retaining the money, or to convey to the victim assurances 
calculated to lull him into inaction and to postpone, perhaps indefinite- 
tys his taking action in respect to bis loss, is within the purview of the 
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law which condemns depositing in or taking from the mails any let- 
ter, etc., for the purpose of execiiting any schéma to defraiid. Farmer 
V. United States, supra. 

[6] The coimts charge that the letters therein set eut were mailed 
"for the purpose of executing the said scheme and artifice to defraud, 
and for the purpose of attempting so to do" ; and as the letters them- 
selves do not indicate that they could not and did not hâve such tend- 
ency, but, on the contrary, carry the inference that they could and did, 
we find 'no merit in the contentions in this regard. 

[7| 4. The conspiracy counts (25, 26, and 35) are criticized mainly 
for their alleged failure sufficiently to aver that the conspiracy charged 
does not include in its purvievv the use of the mails in the exécution of 
the contemplated fraud, and that the indictment letters and the other 
things stated therein as overt acts manifestly had no power to effect 
the object of the conspiracy. The counts charge : 

"Thut the défendants * * * unliiwfuUy, etc., consplred, etc., together, 

* * * for the purpose of executing the .sald scheme and artillce to defraud 

* • * and attempting to do so, to place and cause to be placed letters in 
the post ofllce." 

We regard this as sufficient averment of a conspiracy to use the 
mails in exécution of the alleged scheme to defraud. Stokes v. United 
States, 157 U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 667; Emanuel v. 
United States, 196 Fed. 317, 116 C. C. A. 137. 

* In each of thèse counts the sending of letters of the same gênerai 
purport as those heretofore referred to is charged by way of overt 
acts, and in counts 25 and 26 there are further charged as overt acts 
such things as sending lead cards, securing lists of delinquent accounts, 
the meeting of certain of the défendants at particular places^ — ail 
charged as having been donc in pursuance of the conspiracy and to 
«ffect its object. 

It seems clear that ail such acts from their very nature may well 
hâve been influential in effecting the object of the conspiracy, and 
without hère presenting analysis or discussion of counsel's elaborate 
argument to the contrary, we find the counts sufficient in this re- 
spect. 

Other objections to the indictment are urged with much détail of 
argument and authority, but they seem to be largely refinements of 
such matters as we hâve considered, and in most instances quite too 
hypercritical to serve as substantial and fatal objections to the indict- 
ment or any of its counts, which, upon careful considération, we con- 
clude duly and sufficiently advised défendants of the nature of the 
charges thereby preferred. 

[8] 5. Error is assigned on the admission in évidence of a certam 
book in which were entered the "realization charges" which were re- 
ceived at Preeman's office for about three months of 1912. A tabula- 
tion of thèse showed a total of about $130,000 received for this period. 
It is claimed not only that the book was inadmissible as not being 
properly authenticated, but that in no event were its contents com- 
pétent évidence, and that great harm accrued to the défendants through 
its admission, because it showed not only the realization charges as 
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to which there was ofïered évidence of fraud, but also realization 
charges as to which there was no évidence of any fraud offered, and 
also many which were net sent in by défendants, but by other agents 
in the field. 

As to the authentication of the book, it appears that it was regu- 
larly kept in the Chicago office, whcre défendant Preeman was in con- 
troL Those who kept the book were bis employés, and it may well be 
concluded that it was under his gênerai direction that the book was 
kept, although he niade no entries in it. Preeman and the other de- 
fendants were interested in the book, in that it was the record of the 
realization charges, of which Wendler, Preeman, the sohcitors, and the 
list men were to receive certain proportions. The men who kept the 
book testified to the correctness of its entries, which were made as the 
checks were received, and even if the book were required to be authen- 
ticated with the particularity of account books offered in évidence on 
behalf of those by or for whom they were kept, we find such require- 
ments to bave been substantially complied with. But the book was of- 
fered and admitted radier in the light of an admission or déclaration 
by the défendants or some of them, and as such the book would be 
sufficiently identified if shown to bave been kept with the knowledge 
and under the gênerai direction of défendant. Bettman v. United 
States, 224 Fed. 819, 140 C. C. A. 265. 

[9,10] As to the contention of the incompetency of the book, it 
did not appear that the fraudulent scheme proved was concocted with 
référence to any definitely intended victims, but should be operative as 
to any and ail whom the agents might undertake thereby to influence. 
Indeed many of the other agents shown by the book to hâve secured 
such realization charges, were of the witnesses by whom the fraudu- 
lent scheme was proved. The fraudulent scheme being shovi^n, it was 
compétent to prove the extent to which realization charges were solic- 
ited and secured, as bearing on the motive and intent of those who 
concocted the scheme, even though in many cases it did not appear 
whether fraudulent représentations were made to secure them. It 
must be borne in mind, however, that the extent of success of the 
scheme as charged under section 215 was in no manner necessary to 
be shown, the only essential éléments being the fraudulent scheme and 
the use of the mails in its exécution. But in any event no préjudice 
to the défendants resulted from this évidence. Even had the jury be- 
lieved that the total amount of realization charges shown in the account 
book had been secured by the défendants, and by fraud, nevertheless 
they could only bave found the défendants guilty, which was ail they 
could do with the proof showing only $10,000 of thèse realization 
charges to hâve been so secured by them. 

And in this connection it may be noted that one line of défense con- 
sisted in showing by witness Salter the great volume of business which 
the agency had transacted — the many thousands of claims handled, and 
of dollars collected since the year 1901. And one item of évidence was 
a long list of realization charges aggregating many thousands of dol- 
lars, collected from concerns not in évidence as complaining, showing 
in each such case where collections had been made of at least two and 
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one-half times the amount paid. On cross-examination Salter testified 
without objection that about 12,000 had paid realization charges. 
Surely ail this évidence coming from practically the only witness of 
importance offered for the défendants, and designed to show the 
rnagnitude of the business which the agency transacted, is quite incon- 
sistent with any claim of préjudice arising from évidence offered by 
the government of large receipts of realization charges within a given 
time. 

[11] 6. It is seriously contended that ail évidence was incompétent 
whereby it was shown that défendants had made représentations of 
promises to intended victims inconsistent or conflicting with the terms 
of the contracts which were executed, on the ground that, the 
contracts being in writing and signed Jiy the parties to them, no 
évidence was admissible to vary their terms. As before observed, the 
indictment charges the use of the mails by défendants for the purpose 
of executing the alleged scheme or artifice to defraud, and if the évi- 
dence shows that the scheme devised or intended to be devised was 
the false représentation of past or existing facts to induce belief of 
ability to collect certain stale accounts, and that thereby the intended 
victims were to be defrauded of their money, it is not essential that 
one of the steps in the carrying ont of the fraudulent scheme was the 
signing of a contract. The rule against the varying of written con- 
tracts by paroi, applicable to instances where the contract is the sub- 
ject-matter of the controversy, has no relevancy hère, where the con- 
tract is merely one of a séries of evidentiary facts bearing upon the 
ultimate question whether a scheme or artifice to defraud was in fact 
devised or intended to be devised. 

The relation of the contract to the transaction was well described 
in a letter of October 12, 1912, from Preeman to agent Lappe, when, 
as trouble seemed to be brewing for the "agency," he wrote : 

"Eelative to the contrfU'ts received, wish to advii^e you tliere has been stlll 
smother change mado in the contract, iiamely, as per sauiiile herewith Inclosed, 
-ttmX I uiiderstinul thls will ho the final contract — at lenst, until the présent 
fl, citation subsides. The firm has been compelled to make this rhanse on ac- 
<'ount of certain statements made by the contract men resardinj; niatters of 
fact relative to elaiins. If it were not for the fact that I hâve been on the 
firing Une niy.self, and sold a ffreat many contracts, I might be Inclined to 
make the statenient that it will lx> hard to close thèse contracts. My ex- 
périence, however. teaches me that the contract has very little to do with It, 
and I think you will fiud this to be a fact atter you get out on the proposition." 

[12] 7. The clairn is persistently made that under ail of the évi- 
dence the conclusion of guilt is wholly Unwarranted as to any of the 
défendants, mainly hecause: (a) The agency repeatedly instructed 
and warned agents against making any of the false représentations 
charged and proved as constituting the alleged schehie to defraud, and 
the contract form as well as the printed letter heads of thé agency 
carry on their face notice that the agents had no power to make rep- 
résentations or agreements not contained in the form of the contract; 
(b) the contract provides for a three-year term of service of the agency, 
during which time ail délinquent accounts of the client must be sent to 
the agency for collection, and that not till the end of that period could it 
be known' ^vhether the contract was or would be fulfilled'j (c) the 
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agency in good faith intended and tried to fulfill the contract, under- 
took to collect each account sent it, and did in fact collect large amounts 
for clients, and stood ready to serve them as in the contract provided 
during the term of its existence ; that in practically every instance as to 
which proof showed the money was obtained through the fraud al- 
leged the three-year period had not expired, and that the executed 
contract was broken by the client through failiire to send to the agency 
current dehnquent accounts, and that as a further considération for 
the contract, the agency was to furnish and did furnish clients certain 
form letters for collection by the client of its own accounts, and that 
thus everything in the way of service and the like which was intended 
to be given and which the contract provided should be given the client 
was in fact given, or the agency in good faith stood ready to give it. 

It appears that in most instances an agent entering the service of the 
"agency" was required to acknowledge receipt of a printed circular 
called "Instructions to Solicitors," in wdiich it was stated, among other 
things, that the solicitor's power was limited to soliciting and closing the 
printed contracts unchanged, and forbidding the use of testimonials 
except such as were supplied by the agency, and from securing busi- 
ness by other than "légal, legitimate, and truthful methods," and from 
stating to prospective clients that the agency "bas any knowledge what- 
ever as to any matter of fact that would make possible or probable the 
collection at any time of any claim," or that the "agency has made any 
investigation as to the collectibility of any claim prior to the closing 
of the contract," or that the "agency will refund ail or any part of the 
realization charge in case this agency fails to recover the amount of 
minimum recovery." In the contract forms and on other stationery 
was also printed notice of the solicitor's want of power to vary the 
form of contracts. 

If ail this has been in good faith, with expectation of observance of 
thèse instructions, it might carry inference of the innocence of wrong- 
doing of those in charge of the project, men like Preeman and Wend- 
1er ; but if, on the other hand, thèse fulsome warnings and notices 
appear from the évidence to bave been merely a hypocritical prêteuse 
devised and employed with the view only of protecting from possible 
evil conséquences of the scheme, a foil to parry the charge of fraud 
in case of prosecution, the fraudulent scheme and purpose is thereby 
only intensified. That this was really "an anchor to the windward" 
to provide for safety in time of stress, the jury was well warranted in 
concluding from the évidence. On cross-examination by défendants' 
counsel of différent agents, letter after letter from Wendler was pro- 
duced reproving the agent for making misrepresentations complained 
of, and threatening discipline and discharge; but few, if any, were 
for such cause discharged, none permanently, notwithstanding the 
constant stream of complaints coming to Wendler from the victims of 
the misrepresentations and promises of the very kind so peremptorily 
forbiddento be made in the "Instructions to Solicitors." A significant 
instance occurred in 1909 when Preeman then a field man had been 
instrumental in obtaining a contract, with the resuit that shortly after- 
wards a letter from the victim reached Wendler calling attention to 
the représentations which Preeman had made to securë it; whereupôn 
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Wendler wrote the usual reply, stating that Preeman was only a solici- 
ter, and that if promises, représentations, or changes in the contract 
had been made by him the responsibihty was up to Preeman and the 
victim, and not the "agency," but assuring the victim that Preeman's 
services had been dispensed with, and that notice to that effect had 
been duly published. But contemporaneously with this correspondence 
it appears there were continuons hvely and friendly exchange of let- 
ters between Wendler and Preeman, referring, among other things, to 
this contract, but without suggestion of dismissal or disciplining of 
Preeman ; on the contrary, his rapid rise in the service appears, soon 
becoming, and thenceforth remaining, second in importance only to 
Wendler himself. 

At times there was indeed reproof of agents, genuine reproof ; but 
not because of the fact of misrepresentation, but the quality of it, in 
the rashness and imprudence displayed, as for instance, where an 
agent, utterly without any foundation in truth, stated that a certain 
named boat then alleged to be at a certain named dock was about to be 
attached by the agency, and again that an automobile of a certain 
debtor would pass through a nearby point at a certain time in the near 
future and would be seized by the agency — ail as inducements to the 
client to close at once so as to get in on the proceeds. Of course, such 
représentations were too spécifie and immédiate to be at ail consistent 
with safety, and for such gross imprudence reproof manifestly was 
well merited. 

Agent after agent testified to being advised to pay no attention to 
such instructions and warnings ; that thèse were merely for protection 
in case of trouble. And the agents themselves, when expressing worry 
about their own possible liability, were assured that whoever executed 
one of thèse contracts "signed away his life," and that there could be 
no possible "come-back." Two letters from Preeman to agent Myers, 
written in the early fall of 1912, well illustrate the utter hollowness of 
any pretense of virtue in thèse oft-reiterated instructions and warn- 
ings. One reads : 

"You must adhère strictly to your printed Instructions to solicitors signed 
by you and refrain absolutely from inalvlng any représentations to any pro- 
spective client or patron that you or Barr & Widcn Mercantile Agency hâve 
any knowledge of any kind or character as to any matter of fact regarding the 
coUectibility of any claim or clalms, or that any claim of client or patron 
had been investlgated prior to exécution of contract." 

And the other: 

"Relative to instructions to solicitors which you inelosed, duly signed, 
wish to State that it does not aniount to a rovv of pins, and you are not signing 
away your life, as you say. They hâve received enough complaints about you 
and Kaiser, and I hâve been instructed several times to discharge both of 
you, which I did when I was in Phlla., but as you bave been subsequently 
reinstated, of course it bas been necessary to bave new instructions. Do 
you get me?" 

But the plan of opération itself clearly shows that it was not intended 
nor expected that thèse instructions and notices would be complied 
with ; else what possible purpose did the lead cards serve ? Why did 
the principal défendants, at the expense of so much effort and money,, 



PBEEMAN V. UNITED STATES 15 

evolve this elaborate "lead" System, if it was to hâve no place in their 
enterprise? Why put the agent in possession of information regarding 
stale and admittedly uncollectible bankrupt claims of the intended vic- 
tims unless représentations conceming such claims were contemplated? 
Plainly the truth conceming such claims would hâve accomplished 
nothing. Of the significance of the "leads" Preeman wrote agent 
Millard : 

"Up to three j'ears ago we secured business in the same manner as other 
agencies do as we had no leads." 

The conclusion is irrésistible that the "leads" were devised as a basis 
for the false, but alluring, taies which this large company of trained 
agents vvith singular sameness related ail over the country, to induce 
creditors of bankrupts to part with large sums in the hope of realizing 
on claims they had long regarded, as in fact they were, irretrievably 
lost. In the elaborate briefs and arguments no possible function for 
the "leads" is suggested, other than as the vehicle for the plausible 
présentation of gross untruths to further the mulcting of guUible busi- 
ness men. The very list plan and Wendler's letters acknowledging re- 
ceipt of the lists, indicate that prior investigation of the list claims 
would be made to give a basis in each case for tlie terms of a contract 
which would be submitted ; and when the contract was presented the 
victim was led to believe that investigation of the collectibility of the 
claims had in fact been made, and that it was this factor which entered 
largely ino the fixing of the amount of the realization charge stated 
in the contract, although in truth no investigation of any kind was ever 
made, or intended to be made. Thèse instructions and warnings, 
therefore, far from exculpating the défendants, only fortify the con- 
clusion that there was hère a premeditated scheme of widespread and 
profitable déception. 

[13] It is earnestly pressed upon us that, the contract being for 
services, proof of "an honest intent to render the service stated in the 
contract is wholly inconsistent with guilt." If by thèse flagrantly false 
représentations of existing facts persons were induced to believe there 
would be speedy collection of certain of their hopeless claims, and were 
thereby inveigled into making substantial advance payments, will the 
fact that the récipient intends to do, and after securing the payment, 
actually does, ail that can be donc to make the collection (though well 
knowing that no effort would be availing), neutralize his culpability in 
the formulation of the fraudulent scheme to obtain the advance pay- 
ment? Alanifestly not. If it were otherwise, the most deliberate and 
circumstantial plan of déception to obtain in advance payment for serv- 
ices would be rescued from the charge of being in law "a scheme or 
artifice to defraud," if only there is présent an intent to render service, 
which, as hère, can avail the victim nothing. 

The real and ultimate "service" contemplated as the resuit of the 
false représentations was the collection of the old and dehnquent un- 
collectible accounts. If the fact of intention to send letters in each case 
demanding payment of the listed claims will obviate the implication of 
the défendants "having devised a scheme or artifice to defraud," a 
more effective investment in envelopes, form letters, and postage 
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stamps could scarcely be imagined, nor a more cheap, simple, and effi- 
cacious instrumentality for deliverance from the toils of the law be 
conceived. 

It is évident that the only thing intended to bedone, or in fact donc, 
towards collection, vvas the sending out of the form letters demanding 
payment, and then after a time, if the client manifested impatience at 
the delay in the realization of the promises and expected results, an- 
other letter or two, ail at trifling cost, practically nothing compared 
with the payment made, the défendants ail the time well knowing that 
neither such puny effort, nor any effort, could by any possibility bring 
any degree of Success. 

[14] We do not consider the three-year period provided in the con- 
tract as of any essential conséquence. It would be serious, indced, if 
persons could by fraudulent means secure advance payment upon a 
contract which had three years or more to run, and would thereby be 
immune from prosecution for the fraud for the period fixed in the 
contract. If the présent payment of the realization charge was to be 
secured through the fraudulent scheme alleged, it is immaterial for 
how long or short a term the contract in which it was mentioned un- 
dertook to bind the parties, nor indeed whether the victim, after pay- 
ing his money and signing the contract, did, or did not continue to 
comply with its terms. Besides, what of those many instances shown 
in the record where, in pursuance of the same fraudulent scheme, the 
schemers were not successful in proçuring a contract to be signed, or, 
in securing the realization charge, notably those cases where the victim 
gave bank checks on which he succeeded in stopping payment, thus 
saving his money? In ail such where the use of the mails was shown 
in attempted, though unsuccessful, exécution of the scheme, section 
215 was not less violated than in those where the scheme proved suc- 
cessful. 

Défendants' counsel place much stress on the voluminous évidence 
of collections made and work done by the agency as bearing on the 
good faith of the défendants. It was testifîed that from 1901 to 1912 
accounts collected by the agency amounted to about $650,000 ; that the 
agency had a list of lawyers ail over the country to whom claims might 
be sent, and a force at St. Louis which made effort to collect every 
claim which came to the agency. As to the total of the collections in 
thèse 11 years (most of the time being before this "realization charge" 
scheme was conceived), it may be said that, where clients sent to the 
agency their current collections accruing after the contract was made, 
the oi-dinary results in the handling of such accounts, as might reason- 
ably be expected, were achieved. Undoubtedly attempt was made to 
collect ail such, particularly as regular collection commissions or fées 
were to be paid the agency for each collection, wholly aside from the 
"realization charge." But as to the stale accounts concerning which 
the untruths were put forth, it can make no material différence that 
it was really intended there should be sent out letters demanding pay- 
ment, or that, if subsequently other accounts are sent in, effort will be 
made to collect them. The évidence discloses no rational purpose in 
sending out the letters about the stale bankrupt claims, except per- 
l>aps to provide some proof of good faith in the transaction in case 
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that was ever questioned. This may also be said of tliat part of the 
contract by which the agency obligated itseîf, withoiit extra charge, to 
supply the cHent on request, printed forms of dunning letters to enable 
the client thenceforth to make his own collections without further ex- 
pansé, by employing this vari-colored literature of graduated degrees 
of persuasion and insistence. But even this contractually proposed 
generosity does not import into the transaction such substantial con- 
sidération to the victim as will obviate the conclusion that the évidence 
shows a scheme or artifice to defraud. Conceding the intention to give 
something in return for the money which it was fraudulently planned 
to secure — stationery for dunning letters, making demands upon debt- 
ors, attempts to collect new accounts, and the like— this is not incon- 
sistent with having devised a scheme to defraud, as is contemplated by 

[15]' In Bettman v. United States, 224 Fed. 819, 140 C. C. A. 265, 
it was well said : 

"It is not necessary to criminality under the act tliat nothing wliatever is 
to be giveii In return for the money." 

The "minimum recovery" clause of the contract is urged as further 
indicating f airness of the transaction ; it being contended that through 
it, if the collections made did not equal the minimum recovery stated 
in the contract (usually fixed at four times the realization charge), a 
certain amount would be returned to the client. From casual reading 
it might be concluded that such was the effect of the clause, but analy- 
sis and comparison with other parts of the paper shows it to be a mère 
collocation of words and phrases signifying nothing. Whatever right 
in this respect it seems to confer on the victim appears to be at the 
option of the agency, to refund, or to continue its service to the client 
for another year, the client, of course, receiving back none of the 
realization charge, and the agency continuing its "service" for yet an- 
other year, the client being bound for that additional time to send in 
ail of its current delinquent accounts for collection at usual rates, to a 
concern whose operators had already fraudulently separated him from 
a substantial amount, under the guise of a "realization charge." 

[16] 8. It is maintained that the évidence fails to show that any of 
the défendants except Wcndler and Preeman used or caused to be 
used the mails, or that the use of the mails in exécution of a scheme 
to defraud was shown to hâve been part of the alleged conspiracy. Un- 
der section 215 it is not essential that the use of the mails be contem- 
plated by the fraudulent scheme. It may hâve been carefully designed 
to avoid using the mails altogether, but if in the exécution of the 
scheme the mails are in fact used, the act is violated. Farmer v. United 
States, 223 Fed. 903, 139 C. C. A. 341. 

[17] True it is that the évidence as to some of the défendants does 
not show them to hâve physically deposited in or taken from the mails 
any letters. But it is inconceivable that the scheme hère charged and 
proved could hâve had vitality without using the mails. Preeman was 
at the Chicago office, Wendler at St. Louis, and the agents were in the 
field ail over the country. Fréquent communication was essential to 
progress and success. The material for the lead cards had to be gath- 
244 F.— 2 
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ered from varions parts of the land, and Hterature and supplies sent 
back and forth. The intended victims were in most cases large busi- 
ness concerns of the différent cities of the land with whom much of 
the business must in the nature of things hâve been carried on by cor- 
respondence. Without the use of the mails the formulation and exé- 
cution of the fraudulent scheme would hâve been an utter impossibility. 
It follows that ail who participated in the scheme contemplated the 
use of the mails in the exécution of their common design; and when 
to this end Preeman and Wendler made use of the mails it was not 
only on their own behalf, but as well on behalf of their coparticipants, 
and their acts in this regard became the acts of each of them. This 
is not less true where the prosecution is under section 215 than under 
the charge of conspiracy. Fitzpatrick v. United States, 178 U. S. 304, 
20 Sup. Ct. 944, 44 L. Ed. 1078; Bdden v. United States, 223 Fed. 
726, 139 C. C. A. 256. 

[18] And as to the conspiracy, the évidence showing, as it does, that 
it was to be executed, and that in its exécution the use of the mails 
was indispensable, the intent to use the mails as a part of the conspir- 
acy is thereby sufficiently shown. Farmer v. United States, supra. In 
Wilson V. United States, 190 Fed. 430, 111 C. C. A. 231, in affirming 
conviction under an indictment containing counts for misuse of the 
mails and for conspiracy to misuse the mails, it was said : 

"They could accomplish their objetts only through the use of the mails and 
through the use of the mails has corne this contlemnation under a fédéral 
statute." 

[19] 9. Error is claimed to hâve intervened in the admission of 
évidence as to the bankruptcy of certain persons, the claims against 
whom are charged to hâve been a subject-matter of the fraudulent 
scheme. No impropriety is asserted in showing that such persons 
were adjudicated bankrupt, but the errors claimed are that in the in- 
strument of évidence showing them to hâve been adjudicated bank- 
rupt in some instances it appeared also that they had been discharged 
from bankruptcy, and the contention is that it was improper to show 
the discharge. Even if this were incompétent to be shown, we do not 
understand how the évidence could in any manner hâve harmed de- 
fendants. But we believe it was compétent as bearing on the collecti- 
bility of the accounts against the bankrupts, and as thus throwing light 
on tlie intent and good faith of the défendants in representing they 
could and would collect such claims. 

10. Complaint is made that the court did not charge the jury in ac- 
cordance with certain requests for charges made on behalf of the de- 
fendants. In so far as such requests are not covered by the charge 
which the court gave, they refer to the contract and its asserted in- 
fluence on the issues herein as contended for on behalf of défendants. 
This we hâve already considered in dealing with that subject, and it 
need not be further discussed in this connection. The charge which 
the court gave was not objected to, but we find no material error in it, 
neither in what it includes, nor in what it fails to include, it being par- 
ticularly urged by counsel (though no such objection was made at the 
time) that the charge did not sufficiently présent the case to the jury. 

[20] 11. In support of the earnest contention that through conviction 
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on the conspiracy counts as well as on tlie others there îs a doul)Ie con- 
viction, it is said that in each of the conspiracy counts there is set forth 
as the overt acts the mailing of certain letters, which letters are aiso 
stated in some of the other counts as letters mailed in violation of sec- 
tion 215; the proof showing such letters to be in fact the same. Un- 
der the facts hère, the case of Ryan v. United States, 216 Fed. 13, 132 
C. C. A. 257, decided by this court, is controlling upon this contention. 
There the indictment joined counts charging défendants with the con- 
summated act of aiding and abetting in carrying explosives on pas- 
senger trains with counts for conspiracy to so transport explosives. 
Overt acts were charged, apart from the actual transportation of the 
explosives, and the court, speaking by Judge Seaman, said: 

"Thus the counts for conspiracy, on tlie one liand, and those for aiding and 
abetting unlawful carrlage of e.xplosives, on tlie otlier liand, cannot risiitly 
be defined as 'iiïterdependent,' nor were botli charges eitlier proved or provable 
by tlie same évidence, as contcnded ; and tho further contention that commis- 
sion of the oiïenses averred in the last-mentio)icd counts was relied npon and 
involved for conviction under the conspiracy counts ia unsupported by the 
avernients in such counts, wherein neither of such commissions of offense is set 
forth in the spécification of overt acts, so that no question arlses whether 
their averment therein as overt acts would affect the rule above stated as to 
the independent nature of the other counts. Undoiibtedly the évidence intro- 
duced in support of the conspiracy charge may well .serve as évidence tending 
to support the charges of aiding and abetting commission of the offenses 
averred in the other counts ; but this coïncidence in part gives no support to 
either contention of identity of the offenses charged, or of ideutity of the 
évidence involved for conviction. It is obvions that proof to convict of com- 
mission of the unlawful cari'iages, as aiders and abettors, luust exteud beyond 
the requiremeiits for isroof of the conspiracy." 

The situation there does not differ materially from what hère ap- 
pears. Hère, as there, is found the coincidental fact that the évidence 
to prove the scheme to defraud serves also as évidence tendirtg to 
support the conspiracy charge. Under section 215 an actual use of 
the mails is essential to conviction. Under section 37 the overt act 
to complète the offense may be any act. It may be mailing a letter or 
anything else. If the act chargea and proved as the only overt act 
under section 37 were the mailing of a letter, and the same letter only 
was charged and proved as the letter mailed in exécution of a scheme 
to defraud alleged under section 215, it may well be that the mailing 
of the one letter, completing as it would an offense under section 37, 
and at the same time an offense under section 215, would not admit 
of the defendant's conviction and punishment under moré than one 
charge, so proved; and such state of facts would well justify the 
doubts expressed by Judge Denison in the récent case of Hendrey v. 
United States, 233 Fed. 5, 147 C. C. A. 75. 

But that is not the situation with which we are dealing. The con- 
spiracy counts do set forth as overt acts the maihng of letters, some of 
which appear in counts under section 215 ; yet each of the conspiracy 
counts set forth as overt acts the mailing of lettefs not set out in the 
counts under section 215 as the letters mailed in exécution of the 
scheme. Counts 25 and 26 further charge as overt acts, other things, 
such as procuring lists, sending out lead cards, and meeting together, 
or of mailing letters other than letters charged and proved as complet- 
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ing offenses under section 215, the proof of which established the con- 
spiracy charged, as an offense separate from those charged and proved 
under section 215. Applying the rule laid down in the Ryan Case, it 
f ollows there was hère no double conviction. 

While we hâve confined our discussion to those contentions we 
deemed most important, we hâve given considération to ail the points 
raised, and from a perusal of the record and study of the extended 
briefs and the arguments, oral, printed and written, we conclude no 
error appears which would justify disturbance of judgment as to any 
of the défendants. 

Judgments affirmed. 



SWIFT V. BLACK PANTHEK OIL & GAS CO. 

(Circuit Court of Appeals, Eighth Circuit Jlarcli 30, 1917.) 

No. 4749. 

1. Courts <S=50S(1) — Fedkeal Courts — Injunction Against Proceedinos irf 

State Court. 

In a case in wliioli a fédéral court firet ol)tains jurisdictlon of the sub- 
ject-imitter in controversy, and wliere it a(tts in aid of its own jurisdictlon, 
to render its orders or decrees, or the title or disposition under them of 
the propertv withln that jurisdictlon effectuai, It may, notwithstanding 
Rev. St. § 720, now Judlclal Code (Act March 3, 1911, c. 231) § 265, 36 Stat. 
1162 (Conip. St. 1916, g 1242), enjoin or restrain ail proceedings in the 
State court which would hâve the effect of defeating or impalring its 
jurisdictlon, or the orders, decrees, or titles It has niade or Is maklng 
in the exercise thereof. 

2. Courts <S=50S(3) — Fédéral Courts— Injunction AoArNST Proceedings in 

State Court. 

•In a suit in a fédéral court by the United States to set aslde a patent 
to an Indian allottee for laud on which his heirs had executed separate oU 
and gas leases, by consent of ail parties a recelver was appointed and au- 
thorized to enter into a contract with the lessee, by which It was to 
pay over to the recelver the royalties under the leases and retaln as Its 
own the remïiinder or worlîing share of the oll and gas produced, free 
from any further claim tliereto. Afterward one of the heirs, who was a 
party to the suit, sold and assigned hls interest under his lease, and the 
assignée brought an action In a state court against the lessee and reeov- 
ered a judginent for royalties, upon which he obtalned an execiition and 
Injunction. Held,, that the fédéral court not only had jurisdictlon, but 
that It was its duty to protect the lessee in Its rights under the contract 
by enjoining the enforcemeut of such judgment. 

3. Injunction <ês=> 148(1) — Injonction by Fédéral Court to Protect Jueis- 

DICTION AND DeCREES — SECURIÏY. 

Act Oct. 15, 1914, c. 323, § 18, 38 Stat. 738 (Comp. St. 1916, § 1243b), Is 
Inapplicable to, and does not rcquire security upon, the Issue by a fédér- 
al conrt of a restralnlng order or Interlocutory order of Injunction to 
prevent the Impalrmentor defeat, of the just exercise of its jurisdictlon, 
or to protect and enforce its orders, judgments, or decrees, or titles and 
rights thereunder. 

4. Appeal AND Error <S=87(3) — Décisions Reviewarle — Intervention. 

In intervention there are two classes of cases, one In w.hich the inter- 
vention is not indispensable to tlie préservation nr entorcement of the 
claim of the petltioner, and there the permission to Intervene Is dlscre- 

igs^For other cases see same fopic & KBY-NUMBER in ail Key-Numbered Digests & ladexes 
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tionary with tlie court. There is another class, in whlch the petîtioncr 
claims a lien iipon or an interest in the spécifie property in the exclusive 
juiisdictiou and subjeet to tlie exclusive disposition of a court, and liis 
lien or interest therein can be estalilislied, in'eserved, or enforced in no 
otlier way tlian by tbe detei'niinatiun and action of tliat court. In tliis 
second class of cases, the petitioner has an absolnte riglit to intervene in 
the pi'OK'odiiii;, and permission for liini to do so is not discretionary with 
the court, and its order refusiiij; permission is reviewable by appeal. 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit in equity by the United States against l'essie Wildcat and oth- 
ers. Froni an order granting an interlocutory injunction obtained by 
the Black Panther Oil & Gas Company, George M. Swift appeals. 
Affirmed. 

Malcolm E. Rosser, of Muskogec, Okl. (J. R. Miller and T. R. Dean, 
both of Sapulpa, Okl, F. F. Lamb, of Oknuilgee, Okl., Geo. S. Ram- 
sey, of Muskogce. Okl., and Edgar A. De Meules, of Tulsa, Okl., on 
the brief). for appcllant. 

A. C. Cruce, of Oklahoma City, Okl. (C. B. Stuart, M. K. Cruce, 
J. R. Keaton, Frank Wells, and D. I. Johnston, ail of Oklahoma City, 
Okl., on the brief), for appellee. 

Before SANBORX and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Judge. George M. Swift appeals to this court 
from an interlocutory decree of the United States District Court for 
the Eastern District of Oklahoma which enjoins him from enforcing — 
against the three-fourths working interest, or the proceeds thereof 
derived, or to be dcrived, during the receivership in the suit of United 
States V. Bessie Wildcat and others in that court by the Black Panther 
Oil & Gas Company, a corporation, hereafter called the Panther, from 
the opération for oil and gas on the northwest quarter of section 9, 
township 18 north, of range 7 east, in Creek county, Okl., under the 
lease thereof to the Panther made by the receiver by order of the féd- 
éral court on April 20, 1914 — the judgment or decree of the state dis- 
trict court of Creek county, Okl., in the suit of Swift, Trustée, v, 
Panther, rendered January 15, 1916, for Swift's recovery of the Pan- 
ther out of the said three-fourths working interest of $113,330.56 and 
Oiie-eighth of the oil derived from the land subséquent to December 
15, 1915, either by writs of exécution, or garnishments, or injunctions 
in or issued out of the state court. 

Before the issue of the injunction of the fédéral court challenged, 
Mr. Swift, for the purpose of enforcing his decree, had caused the 
state court to issue a writ of exécution, and had caused the sherifif to 
levy it upon and to advertise for sale thereunder the interest of the 
Panther in the land and in the oil and gas produced therefrom, had 
caused certain third parties to be garnisheed as creditors pf the Pan- 
ther, and had obtained an order from the state court on March 29, 1916, 
fdrbidding the Panther from paying out any money or doing anything 
of any kind that might prevent it frbm paying over ail the money it 
then had, or might thereafter obtain, from any banks, or frorti the Skie 
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of any oil or gas or other of its property, to the clerk of the state court, 
to apply upon Swift's judgment in case such court, or any other court, 
shonid subsequently order such judgment to be so paid. In this state 
of the case the Panther presented to the fédéral court in the Wildcat 
suit, to which it was a party défendant f rom. its commencement, a pé- 
tition for its injunction against Swift's interférence by means of the 
exécution, garnishments, or injunction of the state court with the own- 
ership or disposition by the Panther of the three-fourths working in- 
terest in the oil and gas derived under the receiver's lease, or in the 
pi'oceeds thereof, on the ground that Swift was estopped by the pro- 
ceedings in the Wildcat suit, to which his assignor and predecessor in 
interest was a party before Swift obtained his claim, from in any way 
enforcing that claim against that three-fourths interest or any of the 
proceeds thereof. Swift answered the pétition of the Panther, évidence 
was introduced by each of the parties, and after a full hearing the 
court sustained the position of the Panther ànd ordered the issue of 
its injunction. 

[ 1 ] The first reason urged upon our attention by counsel for Mr. 
Swift for the reversai of the interlocutory decree of the fédéral court 
for the issuance of its injunction is that the national court had no ju- 
risdiction to issue its injunction, because section 720 of the United 
States Revised Statutes, which is now section 265 of the Judicial Code, 
reads : 

"The wi'it of injonction shall not be grnnted by any court of the United 
t>tates to stay proceedings in any court of a state, except in cases where sueU 
injunction may be authorized by any law relatlng to proceedings in bank- 
ruptcy." 

In support of this contention counsel cite Diggs & Keith v. Wol- 
cott, 4 Cranch, 179, 2 L. Ed. 587, Peck v. Jenness, 7 How. 612, 623, 
624, 625, 12 L. Ed. 841, Haines v. Carpenter, 91 U. S. 254, 23 L. Ed. 
345, Whitney v. Wilder, 54 Fed. 554, 4 C. C. A. 510, and other cases- 
of like character wherein the state court first acquired jurisdiction of 
the subject-matter in controversy. In cases of this class this act of 
Congress undoubtedly controls, and the fédéral courts may not inter- 
fère by injunction or otherwise with the proceedings of the state courts 
which hâve first acquired jurisdiction of the subject-matter. But it 
is equaliy true that in a case in which a fédéral court first obtains ju- 
risdiction of the subject-matter in controversy, and where it acts in aid 
of its own jurisdiction to render its ordersor decrees, or the title or 
disposition under them of the property within that jurisdiction, ef- 
fectuai, it ^may, notwithstanding section 720, Revised Statutes, now 
section 265 of the Judicial Code, enjoin or restrain ail proceedings in 
the state court which would hâve the effect of defeating or impairing 
its jurisdiction, or the orders, decrees, or titles it has made or is.mak- 
ing in the exercise thereof. Sharon v. Terry (C. C.) 36 Fed. 337; 
French v. Hay, 22 Wall. 250, note, 22 L. Ed. 857; Dietzsch v. Huide- 
koper, 103 U. S. 494, 26 h. Ed. 497; JuHan v. Central Trust Com- 
pany, 193 U. S. 93, 112, 24 Sup. Ct. 399, 48 L. Ed. 629; Starr v. 
Chicago, Rock Island & P. Ry. Co. (C. C.) 110 Fed. 3, 6; Prout v. 
Starr, 188 U. S. 537, 23 Sup. Ct. 398, 47 L. Ed. 584; Eang v. Choc- 
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taw, Oklahoma & Giilf R. Co., 160 Fed. 355, 359, 360, 87 C. C. A. 
307, 311, 312; Kansas City Cas Co. v. Kansas City (D. C.) 198 Fed. 
500, 526; Guardian Trust Co. v Kansas City Southern Ry. Co., 171 
Fed. 43, 49, 96 C. C. A. 285, 291, 28 L. R. A. (N. S.) 620; Western 
Union Tel. Co. v. U. S. & Mexican Trust Co., 221 Fed. 545, 553, 137 
C. C. A. 113, 121 ; McKinney v. Landon, 209 Fed. 300, 305, 306, 126 
C. C. A. 226, 231, 232. The law upon this subject has been repeatedly 
declared by the Suprême Court and by this court. In Lang v. Choc- 
taw, Oklahoma & Gulf R. Co., 160 Fed. 359, 360, 87 C. C. A. 311, 312, 
the rule was thus stated by this court : 

"The court whkh first ac(|uires jiirlsdlctloii of spécifie ]iroperty by the lawful 
selzure theieof, oi' by the due commencement of a suit in that court, from 
which it apiM-iirs tliat it is, or will become. riecessary to a complète détermina- 
tion of the coutroversy involved. or to the entorcenieiit of the .ludgment or 
deeree therein. to seize, cliar^e with a lien, sell, or exercise otber like donilnion 
over it, thereby witlidraws that iiroperty from the jurisdlction of every otlier 
court and entitles the former to retaiu the coiitrol of It re(iiilslte to effectuate 
its jud.srnient or deeree iu tlie suit free from the interférence of every otlier 
tribunal. Fanuers' Loun & Trust Compnnv v. Lalie Street Railroad Co., 177 
U. S. 51. 61. 20 Sup. et. r,G4. 44 L. Kd. 007; l'efk v. .Teiuiess. 7 IIow.G12. 12 
L. Ed. 841 : Freemun v. Howe. 24 Uow. 4."0. 10 L. Ed. 749; Jioran v. Sturges. 
154 U. S. 256. 14 Sup. Ct. 101!). ,^S L. Ed. 981: Central Bank v. Stevens, 169 
U. S. 4S2. 18 Sui>. et. 40:!, 42 I<. Ed. S07 ; AVlllli\nVs v. Xeely, 67 C. C. A. 171, 
185, 134 Fe*i. 1, 15. 09 L. li. A. 2:!2; Barber Asiihalt Co. v. Morris, 66 C. C. A. 
55, 58, 132 ?'ed. 945, 948, 07 L. H. A. 701: dates v. Bucki, r^i Fed. 961, 969, 
4 O. O. A. lie, 128, 129. * * * The jurisdlrtion of a court over a subject- 
matter or a cau.se once lawfully ac(iuired includes the power to enforce Its 
.ludgment or deeree, and to protect tlie title of lliose h()lding under it from 
every attempt to avoid or annul it. (^liieot <^o. v. Sherwood, 148 U. S. 529, 
533, 534.' 13 Sup. Ct. 695, 37 1,. Ed. 540 ; .Tullan v. Central Tnist Company. 
193 U. S. 9,3, 112. 24 Siip. Ct. 399. 48 L. Ed. 029; Walwish Kailroad Company 
V. Adelbeit Collège, 208 V. H. 38. 28 Sup. Ct. 182 [52 L. Ed. 379]; Barlxr 
Asphalt Pav. Co. v. Morris, 132 Fed. 945. 949, 00 C. C. A. 55, 59. 07, 67 U R. A. 
701; Brun v. Mann, ."^O C. C. A. 513, 151 Fed. 145 [12 L. R. A. (.\. S.) 154J." 

The foregoing rules are no longer debatable, and by thein the in- 
junctive order of the fédéral court must be tested. The exact subject- 
matter in controversy between the two courts is the three-fourths work- 
ing interest in the oil and gas and in the proceeds of that interest de- 
rived and to be derived by the P^anther, during the receivership in the 
fédéral court, from the land leased to the Panther by the receiver by 
order of that court on April 20, 1914, and the first question is : Which 
court first lawfully obtained jurisdiction of that subject-matter? The 
answer is found in the daims of the parties and the history of the 
proceedings in tlie two courts. 

[2] Prior to I\Iay, 1903, the land hère in question had been allotted 
and patented under the acts of Congress to Barney Thlocco, a Creek 
Indian. On November 1, 1913, the United States commenced a suit 
in equity against Bessie Wildcat, the Panther, Martha Jackson, a minor, 
Saber Jackson, as her guardian and next friend, and others, to avoid 
the allotment and patent to Thlocco, and to exclude the défendants in 
that suit from any right or title to the land and to the oil and gas that 
might be derived therefrom. The défendants Martha Jackson and her 
guardian, Saber Jackson, answered, and claimed that Thlocco died in 
1904 intestate, that Annie Nevy was his sole heir, that Saber Jackson 
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married her, that Martha Jackson was their daughter, that Annie Jack- 
son, formerly Annie Nevy, her mother, has also died, and that con- 
sequently Martha Jackson is the sole heir and the owner of the land, 
and Saber Jackson has a life estate in the land as tenant by the curtesy 
consummate'. On November 13, 1913, Saber Jackson made an oil and 
gas lease of this land to J. Coody Johnson, whereby the lessee agreed, 
among other things, to pay to Jackson as rental one-eighth of ail the 
oil and gas that should be produced and saved from the land. John- 
son's interest under the lease was subsequently assigned to and became 
vested in the Panther on February 4, 1914. The Panther also became 
the lessee of Martha Jackson, by her guardian, Saber Jackson, nnder 
an oil and gas: lease whereby it agreed to pay as rental to her one- 
eighth of ail the oil and .gas produced and saved from this same land. 
On April 17, 1914, on the pétition of the plaintiff in the Wildcat suit 
and some of the défendants therein, including Martha Jackson and 
Saber Jackson, as her guardian, and with the consent of ail the other 
défendants^ the fédéral court appointed a receiver to cause and direct' 
the production of oil and gas from this land and ordered and directed, 
him to make a formai agreement with the Panther for the development 
qf the land and the production of oil and gas therefrom on the fol- 
lowing terms, among others: That the Panther should deliver or pay 
to the receiver one-fourth of ail the oil and gas produced from the 
land, that the Panther should give to the receiver for the benefit of the 
parties to the suit a satisfactory bond to perform the provisions of its 
agreement, that the receiver was — 

"authorized and flirected to releasc to the said Blaek Pantber Oil & Gas Com- 
pany, and its assigna, free from aiiy clainr of aii.y party to this action, » * * 
the worlîing interest in the oil and gas produced by the said Company from tlie 
above desciibed land, that is to Siiy, ail the oil and gas so produced in excess 
of the royalty portion of one-fourth of the gross amount of production." 

Thereafter, pursuant to this order and direction of the court, the 
receiver and the Panther made a formai written agreement which em- 
bodied the terms specified in the order of the court, and thereunder 
the Panther bas ever since been in possession of the property, pro- 
ducing or causing others to produce oil and gas from the land, and 
has been paying or delivering one-fourth thereof to the receiver or to 
his order. 

On November 23, 1914, Saber Jackson, who had not theretofore 
been a party to the Wildcat suit, otherwise than as guardian for 
Martha Jackson, intervened in that case in his own behalf and fîled 
his answer and cross-bill, wherein he set forth his claim to a life 
estate in the land as tenant by the curtesy, and prayed that he be 
decreed to bave such life estate and to bave such further relief as 
might be just. His answer and cross-bill opened with thèse words : 

"Comes now Saber Jacl-:son, and by leave of court flrst obtained files this 
his answer and cross-bill In the above-entitled cause, hereby submitting to ail 
of the orders!, judgments, and proceedings heretofore had in said cause, as 
fully as though he had been made a party défendant herein front the institu- 
tion of the suit." 

On December 4, 1914, Saber Jackson assigned to George M. Swift 
ail his rights to any oil and gas that had been or might be derived 



SWIFT V. BLACK PANïHiSR OIL & GAS CO. ^5 

from the land by virtue of his lease of November 13, 1913, to John- 
son, to whose rights as lessee the Panther had succeeded in February, 
1914. In February, 1915, Swift presented to the fédéral court a 
motion for leave to intervene as a défendant in the VVildcat suit and 
tendered his answer and cross-bill. In his motion and in his cross- 
bill he set forth the daim of Saber Jackson to an estate by the cur- 
tesy consummate in the land, Jackson's lease to Johnson and the as- 
signment of the lessee therein to the Panther, and Jackson's as- 
signment of his lessor's interest in that lease to him, Swift, and prayed, 
among other things, that he might be decreed to be the owner of the 
estate by the curtesy consummate in the land and of one-eighth of ail 
the cil which had been or should be produced from the land by the 
Panther. On February 22, 1915, the fédéral court denied his motion 
for leave to intervene. Having been denied his right to présent to 
the fédéral court his claim to the estate by the curtesy in the land 
and to one-eighth of the oil and gas extracted therefrom by his lessee, 
the Panther, Swift, on February 25, 1915, brought an action in the 
district court of Creek county, Okl., on his lease, against his lessee, 
the Panther, for the one-eighth of the oil and gas reserved to him 
by the lease, and this was the first time any action or proceeding rel- 
ative to the subject-matters in controversy in the Wildcat suit ap- 
peared in the state court. The action in the state court resulted, on 
February 5, 1915, in its decree that Swift should recover $113,330.56 
of the Panther on account of the rent reserved in the lease made by 
Saber Jackson, of which Swift was the lessor's, and the Panther was 
the lessee's, assignée, and for other relief, and it is from enforcing 
that decree by tlie application to it, by means of the writs of exécution, 
the garnishments, and the injunctions of the state court, of the work- 
ing three-fourths interest in the oil and gas, or the proceeds thereof 
assured to the Panther free from the claims of ail the parties to the 
Wildcat suit by the order of the fédéral court of April 17, 1914, that 
the interlocutory decree of the fédéral court enjoined Swift. 

The chronological statement of the proceedings in tlie two courts, 
which bas now been made, demonstrates the fact that before any 
action or proceeding was commenccd in the state court invoking its 
jurisdiction of any interest of any party in the Thlocco land, or in 
any of the oil or gas derived or to be derived therefrom, the féd- 
éral court, by means of a suit in equity brtnight by the United States 
against the parties claiming interesls in that land, and the oil and 
gas to be derived therefrom, had accjuired fuU jurisdiction of the 
land, of the lease by Sal;cr Jackson now held by Swift, and of the 
oil and gas produced and to be produced therefrom, had, with the 
consent of ail the parties to that suit, appointed a receiver, who had 
taken possession of the property by his lessee, the Panther, had 
caused and directed its receiver to niake, and that receiver had made, 
a writtcn agreement with the Panther to the effect that it should 
produce oil and gas from the land and pay to the receiver, for the 
benefit of the parties to that suit, one-fourth of the oil and gas so 
to be produced and its proceeds, and that the Panther should re- 
tain and own three-fourths thereof called the working interest, free 
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from any claim of any party to the Wildcat suit ; that af ter this 
agreement was made by order of the court, Saber Jackson, the lessor 
from whom Swift dérives ail his interest, had, before he assigned bis 
lessor's interest in that lease to Swift, voluntarily intervened and be- 
come a party défendant in the Wildcat suit, and had thereby sub- 
jected himself, ail his interest in the land, in the lease under which 
Swift claims, and in the oil and gas produced from the land by the 
Panther, to the previous orders and proceedings in the fédéral court, 
including that order whereby that court assured to the Panther the 
three-fourths working interest in the oil and gas produced and to 
be produced by it, free from any claim of any party to the Wildcat 
suit, in considération of the Panther's agreement to pay and its 
continuing payment of one-fourth of the oil and gas it produced 
to the receiver for the benefit of those parties. 

After ail thèse proceedings, and still before the action was brought 
in the state court, Swift acquired from Saber Jackson, who was theîi 
a party défendant in the Wildcat suit, his lessor's interest in his 
lease to Johnson, while the latter's interest as lessee was vested in 
the Panther before the Panther rcceived the receiver's lease. As Swift 
took his interest from Jackson after the latter had submitted himself 
to ail the orders and proceedings in the Wildcat suit, and after Jack- 
son had become a party to that suit, Swift took that interest with ail 
the privilèges and advantages, and subject to ail the estoppels and 
disadvantages, under which Jackson himself held them; and as Jack- 
son was estopped, by his submission to the previous orders of the 
court when he intervened, from denying or assailing the contract of 
the receiver and the court with the Panther, to the effect that the 
Panther should bave and own the three-fourths working interest in 
the oil and gas free and clear of the claims of any of the défendants 
in the Wildcat suit, and that those défendants should look to the one- 
fourth interest in the oil and gas alone for thcir rental or royalty, 
so also was Swift, taking his interest pendente litc, bound by the same 
estoppel. 

After that estoppel had become complète by virtue of the order 
and contract of the fédéral court with the Panther, and by the Pan- 
ther's reliance and action upon them, Swift underlook to disregard 
it, and to collect the royalty or rental on his lease by his action in 
the State court ont of the very three-fourths interest which his rep- 
résentative, the fédéral court, had assured to tlie Panther free from 
Swift's claim, in considération that the Panther would pay one-fourth 
of the oil and gas it produced to the receiver for his benefit and 
for the benefit of the other parties to the Wildcat suit; and it was 
against his making this collection from that three-fourths by the use 
of the writ of exécution, the garnishments, and the injunctions of 
the state court that the fédéral court issued the injunction from which 
this appeal was taken. 

The unavoidable conclusion is that the fédéral court, long before 
Swift's action in the state court was commenced, acquired jurisdic- 
tion and possession of the Thlocco land and the leases thereof, of 
the oil and gas produced and to be produced from it by the Panther 
during the pcnderxy of the Wildcat suit, and of the controversies 
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concerning ail thèse matters; that it liad plenary jurisdiction, notwith- 
standingthe provisions of section 720, Revised Statutes, now section 
265 of the Judicial Code; to enjoin or restrain Mr. Swift from using 
the vvrits of exécution, the garnishments, or injunctions of the state 
court to defeat or impair the jurisdiction of the fédéral court, or 
the orders, decrees, or titles it has made, or shall decree or make, in 
that case ; and that the first position of counsel for Mr. Swift in this 
case is untenable. 

The next contention is that the injunction of the fédéral court 
against the enforcement by Swift of the judgment of the state court 
by its writà of exécution, garnishments, and injunctions was unwar- 
ranted, becaUsè such enforcement will not deprive the fédéral court 
-of the possession of the laiid, or prevent its receipt of the one-fourth 
of the oil and gas produced by; the Panther under the lease made by 
the receiver, ; But the record convinces that the only property the 
Panther had or has had since the receiver's lease is its interest in 
this land, in the improvements thereon, and in the oil and gas pro- 
duced therefrom under its leases from Martha Jackson, Saber Jack- 
son, and the receiver, and the three-fourths working interest in the 
oil and gas and its proceeds assured to it by the order and agree- 
ment of the court made at the time of the receiver's appointment. 
To this three-fourths interest and its proceeds the court, the légal 
représentative for tliis purpose of the défendant Saber Jackson, and 
of his successory lessor pendente lite, Swift, assured the title free 
and clear of their claims as lessors in considération of the one-fourth 
of the oil and gas to be produced, which the Panther agreed to pay 
and pays to the receiver for the benefit of the, parties to the Wildcat 
suit. The enforcement of the exécution, the garnishments, or the 
injunction of the state court will necessarily impair or destroy the 
Panther's title to this three-fourths or to its proceeds, and apply some 
or ail of them to the payment of the rent reserved in Jackson's lease 
which he assigned to Swift. But the court's order and contract with 
the Panther at the time of the appointment of the receiver limited 
the source, as against the Panther, from which any of the parties 
to the Wildcat suit and those claiming under them could colleçt 
rentals reserved in their leases of this land to the one-fourth of the 
oil and gas which the Panther agreed to pay and paid to the re- 
ceiver for their benefit, and it unavoidably estops ail the parties to 
that suit and Swift, claiming under one of them, from collecting or 
applying any of the three-fourths interest, or any of its proceeds, to 
the payment of those rentals. 

The resuit is that the fédéral court not only had the jurisdiction 
and the power, but it was its duty by its injunction, to protect the 
title of the Panther to this three-fourths interest and to its proceeds, 
which that court had assured to it free from the claims of the par- 
ties to the Wildcat suit, and of Swift claiming under one of them, 
against the attempt of any of them, by subséquent proceedings in 
other courts, or otherwise, to évade the estoppel by which they were 
bound, or to impair or destroy the title of the Panther to the three- 
fourths interest in the oil and gas and its proceeds. Chicot County 
V. Sherwood, 148 U. S. 529, 533, 534, 13 Sup. Ct. 695, 37 L. Ed. 546; 
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Julian V. Central Trust Company, 193 U. S. 93, 24 Sup. Ct. 399, 48 
L. Ed. 629. The equities of the Panther were far superior to those 
of Swift, and they imposed upon the court below the judicial duty 
to make the order and decree challenged by this appeal. 

The conclusions which hâve been stated were not reached without a 
deliberate considération of the arguments of counsel and the author- 
ities they cite to the effect that Saber Jackson's agreement to be bound 
by the prior proceedings in the Wildcat suit when he intervened was 
merely conventional, and did not estop him or Swift, claiming under 
him, from collecting of the Panther outside the Wildcat suit the rents 
reserved in Jackson's lease. On November 23, 1914, when Jackson 
made that intervention, he was the Icissor in a lease of this land in which 
the Panther then was, and had been since February, 1914, the lessee. 
The Panther was then in possession of the land, producing oil and gas 
and paying one-fourth of it to the receiver for the benefit of the parties 
to the Wildcat suit, under the order and agreement of the court of 
April 17, 1914. That order and contract had been made vvith Jackson's 
consent as guardian of his daughter, Martha Jackson. 

Counsel assert again and again that the order and agreement with the 
Panther, assuring to it the title to the three-fourths working intei'est 
free from the claims of the parties in the Wildcat suit, did not ex- 
empt that three-fourths interèst, or its proceeds, from liability to levy 
and application to the payment of thê debts of the Panther, and this is 
undoubtedly true as to ail its creditors who were not parties to or 
bound by the proceedings in the Wildcat suit. It is conceded that be- 
f ore he intervened in that suit Jackson was at liberty to sue the Panther 
in any compétent court for the rents reserved in his lease, and to col- 
lect them by the process of that court out of the three-fourths working 
interèst received by the Panther under its leaSe from the receiver. But 
the Panther was in possession, producing oil from the land and paying 
one-fourth of it to the receiver of the court for the benefit of the par- 
ties to the Wildcat suit, under an order of the court the légal efïect of 
which was to estop the parties to that suit from collecting out of the oil 
and gas produced by the Panther the rents reserved in their leases 
from any other source than from the orie-foUrth which the Panther 
agreed to pay for a title to the other three-fourths free from their 
claims. 

Jackson, at the time he intervened, had the option to stay out of the 
Wildcat suit and coUect his rent elsewhere, if he could, or to inter- 
vene, become a party to that suit, and pursue his just share of the 
one-fourth interèst which was being collected therein for the benefit 
of the parties to that suit, lie could not do. both. The rental re- 
served in his lease was one-eighth of the oil and gas produced and 
saved. He could not become a party to that suit, thereby make himself 
a party to the order and agreement of the court that the source of 
his recovery of his rents reserved should be limited to his just share 
of the one-fourth the Panther was paying in considération of its title 
exempt from the claims of the défendants in that suit to the other 
three-fourths, and at the same time recover his rents from the three- 
fourths. He exercised his option, intervened, and became a party 
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défendant in the Wildcat suit. The gênerai rule is that the intervener 
is in the same situation, bound by the same orders, has the same right,, 
and is subject to the same estoppels as though he had beeu a party 
from the commencement of the suit. French v. Gapen, 105 U. S. 509, 
525, 26 L. Ed. 951 ; Rice v. Durham Water Co. (C. C.) 91 Fed. 433, 
434. 

When Jackson intervened lie expressly declared in his answer and 
cross-bill that he submitted to ail the orders, judgments, and proceed- 
ings theretofore had in the Wildcat suit as fuUy as though he had 
been a party défendant from the commencement of the suit. The or- 
der and contract of lease between the court and the Panther were a 
part of the proceedings theretofore had to- vvhich he submitted. Un- 
der thèse circumstances there is no persuasive reason why he, or his as- 
signée, Swift, should be relieved from the gênerai rule of equity prac- 
tice, or from Jackson's express submission to the previous orders and 
proceedings in the Wildcat suit, while, on the other hand, equity and 
justice alike demand that they should not be so relieved, and the con- 
clusion is that they are both estopped, by the order and agreement of 
the court and the intervention of Jackson, from applying any part of 
the three-fourths working interest, or of the proceeds thereof, there- 
by assured to the Panther free from the claims of the parties to the 
Wildcat suit to the payment of the rents reserved in Jackson's lease of 
November 13, 1913. 

[3] Finally, it is insisted that the decree for the injunction should be 
reversed, because section 18 of the act of October 15, 1914, entitled 
"An act to supplément existing laws against unlawful restraints and 
monopolies, and for other purposes," provides : 

"That, except ns otherwlse provided in sectlou 16 of tins act, no rfistralnlng 
order or interlocutory ordpr of injonction sliall issue, except ui)on tlie giving 
of security by the applicant in such sum as the court or .iudge may deem 
proper, conditioned upon tlie payment of such costs and damages as may be 
ineurred or stitïered by any party who may Ije foiuid to liave been wroiigfuUy 
enjoined or restralned thereby," 38 Stat. 7;i8, c. 323 (Comp. St. 101«, § 1243b). 

And the court below ordered and issued its injunction without com- 
pelling the Panther to give any bond, although counsel for Mr. Swift 
moved the court to require it. 

But the re.straining order and injunction in this case were issued by 
the court below, in lieu of proceedings for contempt of that court, to 
prevent the impairment and def eat of the just exercise of its undoubted 
jurisdiction to protect and enforce its lawful orders and to préserve 
the title made by it under them. The imlawful interférence of Mr. 
Swift with the enforcement of the just orders and the préservation 
of the lawful titles made by the court below was a contempt of that 
court, and, if continued, might well bave been punished as such. The 
issue of the injunction was but a milder method of protecting its ju- 
risdiction, orders, and titles from unlawful impairment. There is 
nothing in section 18 to indicate, and, until that intention is clearly ex- 
pressed, it cannot be presumed that the Congress intended thereby to 
limit or condition in any way the power of the fédéral court by means 
of its injunction, any more than by means of proceedings for contempt. 
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to préserve and protect its jurisdiction, acts or titles from unlawful 
impairment or destruction. Section 18, Act Oct. 15, 1914, is, like sec- 
tion 720 of the Revised Statutes, now section 265 of the Judicial Code, 
inapplicable to injunctions of the fédéral courts issued for this purpose. 
Moreover, Mr. Swift has sustained no loss or injury from the absence 
of the bond, for the condition of it would hâve been to pay such costs 
and damages as he would hâve suffered if he should be found to hâve 
been wrongfully enjoined or restrained, and he is found to bave been 
rightfully enjoined and restrained. If now this court were to reverse 
the order and decree for the injunction, that act would be a futile one, 
for, in view of the opinions of the court below and of this court, the 
former would undoubtedly immediately issue another like injunction. 
The order and decree for the injunction are not réversible, because no 
bond was taken. 

The conclusion which has been reached upon the merits of this case 
seems to demonstrate the fact that the court belpw unwittingly fell 
into an error in denying the motion of Swift for leave to intervene, 
to answer, to file a cross-bill, to plead and to prove in the Wildcat suit 
his claim under his lease, and there to reCover his just share of the 
one-fourth interest secured to the receivèr for the benefit pf the par- 
ties in that case. As we hâve seen, he is estopped by Jackson's inter- 
vention in that case from enforcing his claim against the three-fourths 
interest the Panther has secured, and, as the Panther has no otherprop- 
erty, and, as Swift claims to hâve succeeded to Saber Jackson's in- 
terest, he is entitled to Jackson's share of the one-fourth interest go- 
ing to the receivèr. As that one-fourth interest is within the exclu- 
sive jurisdiction of the court below in the Wildcat suit, and as Swift's 
only remedy to collect the rent reserved in the lease he holds is by an in- 
tervention in that suit, the court below cannot justly deny him the right 
to intervene, and to secure an adjudication of the merits of his daim 
therein, while at the same time it dénies him, as it has in our opinion 
rightfully done, tJie right to enforce his claim outside that court by levy 
upon and appHcation of the three-fourths interest going to the Panther 
to the payment of his claim. 

[4] In intervention there are two classes of cases — one class in which 
the intervention is not indispensable to the préservation or enforcement 
•of the claim of the petitioner, and there the permission to intervene is 
-discretionary with the court ; another class in which the petitioner 
claims a lien upon or an interest in spécifie property in the exclusive 
jurisdiction and subject to the exclusive disposition of a court, and his 
interest therein can be established, preserved, or enforced in no other 
way than by the détermination and action of that court. The petitioner, 
who has a claim of the latter class, has an absolute right to intervene 
in the proceeding in which the court holds the exclusive custody and 
dominion of the property, permission for him to intervene is not dis- 
cretionary with the court, and he may review by appeal an order re- 
fusing that right. Western Union 'J'elegraph Co. v. United States & 
Mexican Trust Co., 221 Fed. 545, 552, 137 C. C. A. 113, 120; Créd- 
its Commutation Co. v. United States, 177 U. S. 311, 317, 20 Sup. Ct. 
636, 44 U. Ed. 782; Crédits Commutation Co. v. United States, 91 Fed. 
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570, 573, 34 C. C. A. 12 ; United States Trust Co. v. Chicago Ter- 
minal Transfer R. R. Co, 188 Fed. 292, 296, 110 C. C. A. 270; Minot 
V. Mastin, 95 Fed. 734, 739, 37 C. C. A. 234, 239; United States v. 
Philips, 107 Fed. 824, 46 C. C. A. 660. 

It may be that the order denying Swift leave to intervene may be 
reviewed as an intermediate order on an appeal from the final order 
of decree'in the Wildcat suit by Jackson, who perhaps represents 
Swift's claim in that suit in his absence (Western Union Telegraph Co. 
V. United States & Mexican Trust Ce, 221 Fed. 545, 551, 137 C. C. A. 
113, 119); but it is désirable, in the interest of a speedy and concki- 
sive disposition of the receiver's one-fourth interest and its proceeds, if 
it is not already too late, that Swift, if he still desires, should yet hâve 
an opportunity to prove and plead his claim and hâve an adjudication 
of it upon its merits in the Wildcat suit in the court belovv, before that 
court enters its final decree of distribution therein, and although the 
order denying his intervention is not reviewable on this appeal, the 
views of this court regarding his right to intervene hâve been ex- 
pressed, in the hope that the court below may yet find a way to permit 
him so to do. 

The injunctive order and decree was just and équitable, and it is 
afïlrmed. 



RïAN V. OlIMKn. 
(Circniit Court of Appeals, Second Circuit. >Iay 31, 1917.) 
No. 233. 

1. Evidence <S=>441(1) — Paeol Evidence— Oral Negotiations. 

The exécution of a written oontract supersedes and nierges ail oral 
negotiatlons or stipulations conceruing its ternïs. 

2. CONTKACTS <S=147(1) — CONSTIUICTION— Intestiok of I'arties. 

Tlie intent of the parties to a oonti-iict, as expressed In the wrlting 
signed by theni, must govern in deteiinining their rights as derived tliero- 
froni. 

3. Contbacts ®=3l55 — Consibuction— Constbuing in Favor of Promisee. 

The langnage of a eontraet must he Interpreted in the seuse in whicli 
the promisor Ijnew, or had reason to know, that the promisee understood it, 

4. CoNTRACTs <g=>148 — Construction— l'RioK Negotiations. 

In case of doubt, iiU the negotiations between tlie parties may be cou- 
sidered in arrlving at the true intent of the parties, 

5. Evidence <©=>450(5) — Parol Evidence— Auhiguity. 

A menforandum of an agreenient between eomplainaiit and défendant 
that, if any order for shrapnel fnsos was reoeived by or through eithor 
of them "from Colonel M.," the profits should be divided as therein 
stated, was not so clear as to its nienning as to make it iuiproper to ad- 
mit évidence as to the cireumstanees out of which it arose. 

6. Brokers ®=>49(1) — Construction of Contract. 

Défendant solicited complalnant's ald in flnancing an Ohio corporation, 
of whieh he was président, and conrplalnant snggested the posslbility of 
procuring contracts for war munitions. M. had a contract with tlie Rus- 
sion government for 2,000,000 shrapnel shells, and had offered the con- 
tract to a Canadian corporation. One of the ditficultles in the way of its 
acceptanee was to find some one who could sui)ply the necessary tlme 

@=3For other cases sea sAvae toplc & KEY-NUMBER in ail Key-Kumbered Dlgests & Indexe* 
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fuses, and M. promlsed the Canadian corporation's président to aid in 
finding contraetors to fumisJi tlie necessary parts. In a searcli for a 
manufacturer lie was Introduced to complainant, who told him that he 
had a party who could furnish ttie fuses, and later brouglit him and de- 
fendant together. Subsequently defendant's Ohio corî)oration contracted 
with the Canadian corporation for the manufacture of the fuses. Pend- 
ing the negotiations, complainant and défendant executed a mémorandum 
of their agreement, providing for a division of profits on any order "re- 
ceived from Colonel M. by or through either of us." HeU that, in the 
light of the circuinstances, the language "from Colonel M." did not mean 
that tlie contraet nïust he one with M., but oue obtained through liis 
instrumentality, while the words "by or through either of us" did not 
mean that the contraet must be one under wliich défendant individuallj' 
should agrée to manufacture the fuses. 

7. Appeal and Ekbor <g=1011(l) — Beview— Questions of Fact. 

The finding of the Dls-trict Court, on conflictiug évidence warranting 
such finding, that the contraet which défendant obtained for his Com- 
pany was obtained through M., within the meaning of his contraet with 
complainant, would not be disturbed, when not clearly erroneous. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Thomas J. Ryan against Will I. Ohmer. From a decree for 
complaina:nt, défendant appeals. Affirmed. 

See, also, 233 Fed. 165. 

The complainant is a citizen of the state of New Yorlc, residing in the 
Southern district in said state. The défendant is a citizen of the state of 
Ohio. The original coniplaint also made a party détendant the Recording & 
Comi)uting Machines Company, a corporation organized under the laws of 
Ohio, afterwards referrod to herein as the Ohio Company, and also the Cana- 
dian Car & Poundry Company. Limited, a corporation organized under the 
laws of the Dominion of Canada, afterwards referred to herein as the Cana- 
dian Company. The défendant is the président and a stockholder in the 
Ohio Company, whlc'h was engaged at the time Of the negotiations" between the 
parties in a IJusiness which had no relation to the manufacture of munitions 
of war or any parts thereof. Afterwards an amended complaint was filed 
against the défendant Ohmer alone. 

The suit is brought for an aceounting under a wrltten agreement, signed 
by the parties and dated New York, Febraary 20, 1915, which reads as fol- 
lows : "This is a mémorandum of an agreement or understandlng that, if any 
order is received from Col. Mackie by or through either of us for shrapnel 
fuses within the next slxty (60) days, the Personal or individual profits from 
the order or orders shall be divided as foUows: Sixty pcr cent, to W. I. Oh- 
mer. Forty per cent, to Tlios. J. Ryan.". The bill of complaint sets forth 
that in January, 191.5, complainant and the. défendant entered into a contraet 
or arrangement by which they be('ame joint adventurers in the manufacture 
of munitions of «ar or parts thereof, directly or indirectly, for goverantents at 
war in .Europe; that the eomplainant's part in this business was to brlng 
the défendant into toucli with pei-sons having contracts for such commodities 
to let, and defendant's part was to perform any contracts so obtained through 
the Ohio Company, or other in.strumentality. It is alleged that pursuant to 
this arrangement complainant found a contraet for tinte fuses for Russian 
shrapnel shells, and through his instru'mentality the défendant was brought 
into toueh with the persons having this contraet to place, with the resuit that 
a contraet for the manufacture of 2,000,000 shrapnel fuses was given to the 
Ohio Company by tlie Canadian Company. This contraet, with certain modi- 
fications and suppléments thereto, is novv being performed by the Ohio Conï- 
pany, and the profits thereunder are accruing. When the negotiations between 
tlie Canadian Company and the Ohio Company were approaching consumma- 

<S:=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



RYAN V. OHMBK 33 

tton, the complainant suggested to the défendant that some scheme or ar- 
rangenïent should be entered iiito for tlie astertainment of the profits arising 
to défendant therefrom, and tliat some metliod be fixed for the distribution 
and division thereof between complainant and défendant In pursuance of their 
agreement of Febniary 20th. Défendant denied the existence of any such 
arrangment. 

Thereuiion this suit was commeneed, having for Its objects (1) to establish 
the complainant's rights to a share of the profits arising fronï said contract; 

(2) to pi'ocure from défendant an accounting of tlie profits arising from said 
contract and the payment of complainant's 40 per cent, tliereof to him; and 

(3) in aid of complainant's riglits, such injunctive relief as might be necessary 
to make effective the affimïative relief sought. The District Court entered 
a decree adjudging that the allégations of the amended Mil of complaint 
had been sustained by the proofs. The decree requires the défendant to ac- 
count forthwith to complainant for ail profits derived by him from the contract 
made botween the Ohio and Canadian Companies, dated March 1, 1915, and 
any modifications thereof or additions thereto, vphether the said profits were 
in the form' of dividends upon tlie stock of the Ohio Company or Increase 
in the value of iiis shares, and to account and pay over to complainant 40 per 
cent, of the profits derived by the défendant, In vchatsoever form the sarae may 
be. It directs that said accounting shall proceed from time to time, as the 
profits may accrue, until the contract lias been fuUy performed. It requires 
the défendant to use his control over his company for the purjwse of having 
the profits aseertained as speedily as is practicable and upon such ascertaln- 
ment pald and declared as dividends to stockholders of the company. It p!ro- 
vides that, pending the completion of the contract of March 1, 191-5, and the 
modifications and additions théreto, and a full and final accounting, the de- 
fendant is restralned and enjoined from causlng or permitting the Ohio Com- 
pany to divert or utllize any of the funds derived by that company by reason 
of the contract which may or should be declared as dividends; and the de- 
fendant is further enjoined from" selling, transferring, or in any manner 
alienating or Incumbering any of the shares of stock owned by him or for his 
benefit, or from alienating, transferring, or disposing of any part of the profits 
derived t'rom the contract, unless and until the rights of the complainant in 
the profits hâve been aseertained and fully satisfted ; and a spécial master 
is appoiutcd, before whoni the défendant is directed to niake the accounting. 
From this decree the défendant has appealed. 

Waltcr C. Noyés, of New York City (H. A. Toulmin and H. A. 
Toulmin, Jr., both of Dayton, Ohio, of counsel), for appellant: 

William A. Barber, of New York City, Peter S. Grosscup, of Chica- 
go, III., and Joseph Diehl Fackenthal, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
suit is brought to obtain from the défendant the complainant's propor- 
tion of the profits realized from an order, alleged to hâve been'obtain- 
ed through Col. Mackie, for shrapnel fuses. The claim arises under 
the written mémorandum signed on February 20, 1916, and which is 
hereinbefore set forth. The parties who signed the writing do not 
agrée as to what it nieans. The défendant insists that the District 
Court has misinterpreted, misconstrued, and misapplied it; and we are 
now asked to review the whole of the interlocutory decree, hot merely 
the part granting the injunction, and, if such review warrant, to direct 
that the bill be dismissed. 

[1-4] The written mémorandum the parties signed was the culmina- 
tibn of a séries of negôtiations and activities on their part. It will be 
admitted at the outset, for the law is well settled toi that efifect, that the 
244 F.— 3 
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exécution of a contract in writing supersedes and merges ail oral nego- 
tiations or stipulations concerning its terms. It will also be admitted 
that the intent of the parties, as expressed in the writing they hâve 
signed, must govern the court in determining the rights of the parties 
as derived therefrom. Indeed, the rule is that greater regard is to be 
had to the clear intent of the parties than to any particular words they 
may hâve used in the expression of their intent. Canal Co. v. Hill, 15 
Wall. 94, 21 L, Ed. 64 (1872) ; Hofïman v. ^tna Fire Ins. Co., 32 N. 
Y. 405, 88 Am. Dec. 337. The language used must be interpreted in 
the sensé in which the promisor knew, or had reason to know, that the 
promisee understood it. Tallcott v. Arnold, 61 N. Y. 616; Jordon v. 
Dyer, 34 Vt. 104, 80 Am. Dec. 668; Evans v. McConnell, 99 lowa, 326, 
63 N. W. 570, 68 N. W. 790. And the rule is clearly established that 
in case of doubt ail the negotiations between the parties may be con- 
sidered in arriving at the true intent of the parties. Jennings v. White- 
head, etc., Mach. Co., 138 Mass. 594; Kennedy v. Porter, 109 N. Y. 
526, 17 N. E. 426; Freeman v. Bartlett, 47 N. J. Law, 33. 

To understand this contract, it is necessary to consider the negotia- 
tions which led up to it. In Japuary, 1915, the défendant solicited the 
aid of complainant in financing his Ohio Company. At that time the 
cbmplainant suggested to défendant the possibility of procuring for 
that Company contracts or orders for the manufacture of munitions of 
war, or parts thereof, directly or indirectly for the governments at 
war in Europe, and the complainant agreed to bring the défendant into 
touch with parties having such contracts to let. The written mémo- 
randum was drawn, which provides that, "if any order is received from 
Col. Mackie," the profits shall be divided in the manner specified. Col. 
Mackie is a reserve officer of the Canadian Army. He was in Russia 
in October, 1914, where he met the artillery board, and after weeks of 
negotiations he and three other officers associated with him obtained a 
contract with that board to supply it with 2,000,000 shrapnel shells 
complète, with a right in the board to increase the number of shells to 
5,000,000. Mackie then returned to England in January, 1915, where 
he met Senator Curry, the président of the Canadian Car & Foundry 
Company, and oflfered him the contract. The latter was not certain 
whether he could meet the Russian requirements, and the matter was 
left open to be decided after Curry's return to Canada. 

One of the difficulties in the way of the acceptance of the contract by 
the Canadian Company was to find some one who could supply the 
necessary time fuses. Mackie promised Curry to aid him in bringing 
in real contractors who could furnish the component parts needed by 
the Canadian Company to fill the contract, and Curry asked Mackie to 
join his organization, which the latter did, taking a seat in his office. 
Mackie, in his search for a proper party to manufacture the time fuses, 
came to New York and was introduced to the complainant, Ryan, who 
told him that he had a party who could furnish the fuses. Later 
Mackie introduced Ryan to Curry. Then, Mackie testifies, "some days 
after, Mr. Ryan and I met again, and I asked him to produce his man ; 
if he was not an actual manufacturer, not to bring him." The resuit 
was that complainant caused défendant and Mackie to meet. "Mr. 
Ohmer," Mackie testifies, "came to my room and presented one or two 
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AmeriGan-made Russian timè ftises. I had with mé, in my possession, 
the time fuses as given to me by the Russian military authorities. I 
compared Mr. Ohmer's time fuses and those, and after a conférence of 
probably two hoursl decided th'at Mr. Ohmer was net of the floating 
characters that we weré meeting so frequently, but that he was really a 
man who could make time fuses, and I told him I would bring him to 
•Senator Curry, and he would hâve to negotiate the contract with Sena- 
tor Curry or with the C^nadian Car, who had decided to, take it over, 
or hàd taken it over, ât that timé." This Mackie did, with tlie resuit 
that on March 22, 1915, défendant obtained for his Ohio Company the 
contract from the Canadian Car & Foundry (Company for the manu- 
facture of shrapnel fuses; and Mackie testificd that cbrhplainant 
brought the défendant to him pursuant to his request. While Mackie 
was under cross-examination, counsel said: .,, , 

. "What we want to know is whetlier j-ou were tepresehtins the Canadian 
Car & Foundry Company at the time of your conversation with Mr. Ohmer'.'" 

To which the witness replied : 

"AU 0f the time in America, exceptjng a pau.^e of about two days, when It 
looked as if Senator Curry could not arrange finances, each and every persou 
whôm I approaehèd or who àpproached nie ou boxes, shells, powder, etc., eacli 
and every man knevv and was given to uuderstaiid that I was for the Canadian 
Car ; that I was- not tooting any born.". 

He was then asked : 

"What were your duties with the Canadian Car & Foundry Company ai: 
that tiine? What was the nature of the services that you were renderingï" 

This was answered as f ollows : 

"Weeding out the chafC from the thousands of men who were calllng at 
the hôtel and at the offices or elsewhere, niaking the sélection of Mr. Ohinèr 
In préférence to ten other men who said they could make time fuses," . 

Then f ollowed questions and answers which are reproduced in or- 
der: , , 

"You were making the, sélection of Mr. Ohmer for the Canadiian Car & Foun- 
dry Company?" 

"Yes." 

"In making this sélection, as you stated, you liad no power to m^ke a con- 
tract with Mr. Ohmer?" 

"Noue whatever. I should say I was to make the sélection of thegood 
from the bad to présent to Senator Curry." 

"When you inten'iewed Mr. Ohmer, pursuant to the introduction of Mr. 
Ryan, you did so in the interest of the Canadian Car & i'oundry Company, 
for them, and not for yourself ?" 

"For them." 

"Not for yourself?" 

"No, sir ; not whatsoever." 

"At the time you could uot hâve executed a contract wUh Mr. Ohmer for 
the manufacture of fuses, could you?" 

"No." 

In the same connection the testimony of the counsel of the Canadian 
Company, who was also chairman of the executive committee of that 
company, Mr. Cahan, throws light ort the matter under considération. 
The witness détails a conversation which occurred between himself, 
Senator Curry, and Col. Mackie, in which the importance of finding a 
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f actory available for the manufacture of time fuses was diseussed. He 
testified that : 

"Col. Maekle spoke up and reviewed the conversation he had had with a 
man named Thomas Eyan. He reported to Senator Curry and to me the 
purijort of a conversation that had been drlbbling dovrai for two or three days 
that Ryan said he had a factory available, and a man. available, vv'ho could 
make time fuses. Up to that tinte I had never heard of WlU I. Ohmer. Sen- 
ator Curry was hurrying away, and I went to my room and drew up a letter 
to Flint, whlch meant the exclusion of Flint and the prospective keeping in 
of Klrby and Bird, and he then turned to Mackie and me,, and he sald, 
'Maekle, thls time fuse situation Is very dlfflcult and délicate, and I want 
you to get after Eyan and flnd out vcho It is that can manufaetUTe time fuses,' 
and he turned to nïe and he sald, 'I want to see that everythlng possible is 
done to flnd out about thèse time fuses, to flnd out f roia Bird what Yale and 
Towne can do, and flnd out whether Flint eontrols them;' and as a resuit 
of It he left. Mackie came to my room, and I impressed upon hlm the neees- 
slty, and stated how Important it was that he should get after thls nïan 
Ryan and get after. hun imniedlately. I told hlm that I was convlnced that, 
if we turned Flint out, Flint would close up this Yale & Towne openlng whichi 
had been diseussed so much. The next moniing I dellvered the letter to Bird, 
and had a row with Flint, and informed Maekle, I think by téléphone, that 
Flint was out, and how was he getting on in flnding out about thèse time fus- 
es. My mtemory Is that I came back to the Hôtel Manhattan, belng rather 
anxlous about it, and Mackie sald, 'I hâve found out from Ryan that the man 
who was available was Ohmer.' " 

The défendant admits that complainant introduced hira to Mackie, 
and that at that time he had no contract with the Ganadian Com- 
pany. Mackie testifies that he told the défendant that Curry, the prés- 
ident of the Canadian Company, had close relations with one Kirby of 
Dayton, Ohio, and that he suggested to défendant that he hâve Kirby 
substantiate any statements the défendant made àbout his ability to 
manufacture time fuses, and that on that day the défendant wired 
Kirby, who came on to New York, Curry being in Kew York. The 
défendant admits that on the day he talked with Mackie he wired for 
Kirby to come to New York ; but he dénies that Slackie advised him 
to wire Kirby, or that he advised him to hâve Kirby substantiate his 
statements. We can see no reason why Mackie should hâve testified 
falsely, or what interest he could possibly hâve had to misrepresent 
what occurred. Mackie is not in any way identified with Ryan, and 
testified at the trial that he had not seen Ryan since the negotiations, 
but that he thought he would know him if he met him. "That is my 
total connection with him." It is very évident from testimony that 
Senator Curry reposed confidence in Kirby, who had been président of 
the National Association of Manufacturers and was well qualified to 
give him information, especially as respects the défendant and his 
plant, and that Kirby recommended the Ohio corporation and advised 
Curry to enter into negotiations with défendant. 

The complainant testified concerning a conversation with the de- 
fendant at the time the mémorandum of February 20, 1915, was drawn 
as follows: 

"I said to Mr. Ohmer that this is the flrst contract that we hâve, and 
I am going to be libéral with you. I am golng to make a suggestion that you 
hâve 60 per cent, and I should htive 40 per cent. The percentage was not put 
in the original mémorandum, and I think Mr. Ohmer sald, 'I do not own ail 
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tlie stock bf the Eecording & Conïi>uting Machines Companj', and if you should 
liave 40 per cent, of tliis coutract you would buve more really tluin I wouUl,' 
80 lie asked me to specify tbat as to hls personal relation as to tlie stock." 

When the défendant was on Ihe stand, he was asked by the court as 
to the words "from Col. Mackie," inserted in the written mémorandum 
of February 20, 1915. 

"Do I understand by tliat interlineatlon tliat you accepted anytbing tlint 
came tlirough Col. Mackie?" 

And he replied: 

"If it came from Col. ilackle." 

Then followed: 

"Tliat conti'act was to be accepted from your dealin?;» witb Jlr. Ryan?'' 

"If anvthing came from Col. Mackie." 

"WhatV" 

"In tbe way of ordeis." 

"As I understand you — I did iiot catcb tbe otber day tlie full significance 
of tbo.se interlineations — after it was wrilten ont you theu lusisted upon tliat 
insertion, tlie interlineation tbere, and tlie purpose of tbat insertion was Ibat 
for ail orders tbat bad coiiie tbrougli ÏNIackie the profits were not to be divided 
witb Ryan?" 

"No; any order that Mackie could place tbe profits arising, any commis- 
sions from llmt order, would be divided. At tbat tinie, you see, I bad a nuni- 
ber of people like Canadian Car it Fouiidry Company and tbe Westinghouso 
and tbe National City Bank and thé Sew Vork .\ir i'.rake ('ompany ail work- 
ing on tbe same Russian oïder. Now bere conn s anotlier. Mr. Ryan said Col. 
Mackie was the inan wlio could give a real conti'act, and I uiade hiiu' state 
in tbere that it was to be Col. Mackie and no cjiie else, becauso .some one else 
niigbt bave corne in bere and been some of tlie suiiie i)eop!e I was figurîng witb 
— from Col. ilackie and no otber." 

Senator Curry testified that he thought Kirby introduced Ohmer to 
him. In this respect his testimoiiy did not agrée with that given by 
Col. Mackie to which référence bas already been made. 

[5, 6] The written mcniorandtim which is the bàsis of this suit was 
hastily written ont by tbe complainant, who is a layman, at the hôtel 
in which he and the défendant were conferring. Upon the sugges- 
tion of the défendant, who is also a layman, the words "from Col. 
Mackie" were inserted. The meaning of the words interpolated is 
not so clear as to make it improper to admit évidence as to the circum- 
stances out of which tbe mémorandum aro.se. Tbe rule applicable to 
such a situation and the attthorities snpporting it bave been stated in an 
earlier part of this opinion. In tbe light which the circumstances afford 
it is évident to us tbat the langtiage "from Col. Mackie" did not mean 
that the contract would hâve to be a contract with Col. Mackie, but one 
obtained through tbe instrumentality of Mackie. Neither did the 
words "by or through either of us" mean that the contract would bave 
to be one in which the défendant individually .should agrée to manu- 
facture the fuses. The defendant's own testimony makes it entirely 
clear that it was understood that, if the contract was obtained by his 
Company, tbe condition of the written mémorandum would be fulfilled, 
provided it came from Mackie. Tbat testimony also makes it clear 
that the profits to be divided were not tbe profits made by defendant's 
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Company but that portion of those profits realized by the défendant as 
a stockholder in the company. So far we hâve no difïîculfy; 

[7] The question of real difficulty is to détermine whether'the con- 
tract which the défendant obtained for his company wàs obtained 
through Mackie. That isa question of fact which is not free from 
difficulty. And it is made difficult by conflicting testimony. If Ryan, 
Mackie, and Cahan tell the truth there is no difficulty in reaching the 
conclusion that the contract came through Mackie's ^suggestions, not- 
withstanding the fact that those suggestions might never hâve come to 
f ruition, had it not been for Kirby's indorsement. But Mackie direct- 
ed defendant's attention to the relations between Kirby and Curry, and, 
if his story is true, to the importance of bringing Kirby on from 
Ohio to assure Curry that defendant's company wàs equal to the un- 
dertaking. So far as the record discloses, Mackie and Cahan hâve 
no financial or other interest in thè outcome of this litigation. The Dis- 
trict Judge, who saw and heard the witnesses, has held that upon the 
évidence the contract came through Col. Mackie, and this court would 
not be justified in substituting its judgment for his, unless clearly 
convinced that his conclusion was erroneous, and we hâve no such 
clear conviction. 

The court does not in this opinion pass upon any of the questions 
raised by the défendant as to the scope and form of the interlocutory 
decree, and this opinion is without préjudice to the right of the défend- 
ant to raise ail such questions as he may be advised upon appeal from 
the final decree. 

Decree affirmed. 



UNITED STATES v. MISSOURI PAC. RY. CO. 

MISSOURI PAC. RY. CO. v. UNITED STATES. 

Circuit Court of Appeals, Eiglith Circuit. June 5, 1917.) 
Nos. 4793, 4794. 

1. Masteb and Servant <S=13 — Hours of Service — Computation. 

Under Hours of Service Act Mardi 4, 1907, c. 2939, i 2, 34 Stat. 1416 
(Comp. St. 1916, § 8678), providlng tliat no telegraph operator siiali be oa 
duty for longer tlian 9 liours in any 24-liour period at eontinuousiy operat- 
ed offices, wliere an operator was on duty regularly from 7 a. m. to 3 p. m., 
tlie 24-liour period commenced at 7 a. m., and where on one occasion. lie 
was excused from 1:30 p. m. to 3 p. m., wlien he returned to duty and re- 
malned on duty until 5:10 p. in., the fact tliat lie was on duty for more 
tlian 9 hours in the ^4-hour period eommenclng at 3 p. m., was not a 
violation of the statute. 

2. Master and Servant ®=>13 — Hotms of Service — Emergencies. 

Where a rallroad dispateher intended to hâve carloads of live stock 
picked up by a certain train, but through Inadvertence and oversight fail- 
ed to glve the necessary orders, and to avoid holding the live stock until 
the next day, and causing loss and damage to the shlpper and the com- 
pany, ordered such cars picked up by a train which, owing to unexpeeted 
and unforeseen delays, dld not leave the station where they were picked up 
until the operator had been on duty more than 13 hours, there was no 
emergency justifylng the excess service under Hours of Service Act, § 2, 

€=>Far other cases see same toptc & KEY-NUMBER In ail Key-Numbered Digests & Indexe* 
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permlttlng operators to remain on duty for more than the hours there- 
by prescribed In case of emergency, as the oversight or inadvertance of the 
dispatcher could not constitute an emergency. 

5. Master and Servant ®=3l3 — Houes of Service — Emebgencies. 

Where a railroad dispatcher was misinformed as to the time of arrivai 
of a train load of silk to be delivered to his road by a Connecting road, 
and, wishing to handle such train with expédition and promptness, kept an 
opoiistor on duty for more than hours to hold another train and reeeive 
onlers In référence thereto, and thus permit the prompt moving of the 
silk train, theie was no emergency justifying the operator's exeess service. 
4. Master and Servant <S=>1S — Hotjrs of Service — Emergencies. 

Where a railroad telegraph operator was kept on duty more than 9 
hours beeause part of a freight train was derailed on account of a draw- 
bar puUiiig ont of one of the cars and falling on the track, thereby de- 
laying a passenger train in reachlng his station, and It was necessary to 
hold him on duty until such train arrived for the purpose of bandiing the 
mail and caring for passengers upon its arrivai, the exeess service was 
caused by an emergency and was justiiied. 

6. Master and Servant iS=>13 — Hours of Service — "Kmerqenct." 

That a train was delayed in leaving a station owing to brolcen packing 
rings In one of the cylinders of the engine, making It necessary to senu 
for a relief engine, was not such an emergency as Justiiied keeping the 
operator at such station on duty more than 9 hours, slnce while the word 
"emergency" as used in the law does not mean an extraordinarj' emergency 
as used in some statutes, it means more than ordinary mistakes and nég- 
ligences which happen in the practical opération of railroads. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Emergency.] 

Stone, Circuit Judge, dissentlng in part. 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Suit for statutory penalties by the United States again.st the Mis- 
souri Pacific Railway Company. Judgment sustaining demurrers to 
certain counts and overruling demurrers to other counts (235 Fed. 
944), and each party brings error. Affirmed. 

John A. Gordon, Asst. U. S. Atty., of Denver, Colo., and Philip J. 
Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. (Harry B. Ted- 
row, U. S. Atty., of Denver, Colo., on the brief), for the United States. 

J. W. Preston, of Pueblo, Colo. (Edw. J. White, of St. Louis, Mo., 
B. P. Waggener, of Atchison, Kan., and T. H. Devine and Todd C. 
Storer, both of Pueblo, Colo., on the brief), for Missouri Pac. Ry. Co. 

Before CARLAND and STONE, Circuit Judges, and RINER, 
District Judge. 

CARLAND, Circuit Judge. The United States brought this action 
against the Railway Company to recover penalties for violations of the 
Hours of Service Act (34 Stat. 1415). The complaint in 12 counts 
charged that the Railway Company permitted certain operators at 
Arlington, Boone, Sheridan Lake, and Haswell, Colo., to be and re- 
main on duty for longer hours than allowed by law in any 24-hour 
period. 

The Railway Company answered each count of the complaint ex- 
cept the fourth and ninth by pleading facts which it claimed consti- 

4s»For other caseï see sama topic & KET-NUMBER In ail Key-Numbered Dlgeats & Indexes 
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tuted an emergency within the meaning of tlie law. As to counts 
3, 4, S, 7, 8, 9, 10, 11, and 12, the Railway Company pleaded also in its 
answer that the United States in those counts had adopted an er- 
roneous method in Computing the 24-hour period during which each 
employé performed his service. The trial court sustained the demur- 
rer of the United States as to ail the défenses of emergency except as 
to count 5. It overruled the demurrer as to the défenses, which plead- 
ed a miscalculation of the 24-hour period, so that the judgment that 
was finally ixodered was for the United States as to counts 1, 2, and 
6, and for the Railway Company as to counts 3, 4, 5, 7, 8, 9, 10, 11, and 
12. The Railway Company has sued out a writ of error to review the 
ruHng of the court as to the first, second, and sixth causes of action; 
and the United States has sued out a writ of error to review the rul- 
ing of the court as to counts 3, 4, 5, 7, 8, 9, 10, 11, and 12. 

The questions for considération, therefore, are as follows : (a) Did 
the court err in sustaining the demurrer of the United States to the 
Railway Company 's plea of emergency to the first, second, and sixth 
counts of the complaint? (b) Did the court err in overruling the de- 
murrer of the United States to the plea of emergency contained in the 
answer of the Railway Company to the fifth count of the complaint? 
(c) Did the court err in overruling the demurrer to the défense pleaded 
in counts 3, 4, 5, 7, 8, 9, 10, 11, and 12, to the effect that the 24-hour 
period within which a violation of the statute is alleged should be 
counted from the time the employé first goes on duty for his day's 
work. No error is assigned by the Railway Company as to the ruling 
of the court on the défense of emergency contained in the answer to 
counts 3, 7, 8, 10, 11, and 12, as judgment was rendered in its favor 
on thèse counts by reason of the other défense pleaded. 

[1] To illustrate the défense interposed by the Raihvay Company 
as to the method of computing the 24-hour period, count 3 and the 
answer thereto, so far as material on this point, maybe quoted as fol- 
lows : Count 3 : 

"Défendant, during the twenty-four liour period beginuiiig at tlie hour of 
3:00 o'clock p. m., on September 6, 1914, at its oiticc and station at Slieridçin 
Lalœ, in tlie state ôf Colorado, and wltllin the .l'nrlsdietion of thls court, rc- 
quired and permitted its certain telegrapli operator and employé, to wit, W. 
F. Coughlin, to be and remain' on duty for a longer period than iiiiie hours in 
sald twenty-four hour period, to wit, from said hour of 3:00 o'clock p. in. on 
said date to the hour of 5:10 o'clock p. ni. on said date, ami from the hour of 
7:00 o'clock a. m. on September 7, 1014, to the hour of 3:00 o'clock p. m. on 
said date." 

Answer: ' 

"Furtlier answering the third fount or cau.se of action in said complaint, d(!- 
fendaut says that tho station Sheridan Lake, mentioned tlierein, is what )s 
known as a two-man sfallou, and that the hours of service of employés? tliercat 
at the tinio in cpiestion were as follows: Agent's hours from 7:00 a. m., to 4:00 
p. m.; operator's hours from 7:45 p. lu. to 4:45 a. m. Ollice closed from 4:00 
p. m. to 7:45 j). m. and from 4:45 a. m. to 7:00 a. m. 

"Tliat AV. F. (Vmglilin, the employé mentioned in said count, wns the 
agent at said station, and went on duty each day fit the hour of soven o'clock 
a. m., and did so On, September 6, 1914, and was ou duty until the hour ot" 
1:30 o'clock p. m. ou said day, wlieu lie was defiiiitoly excused and entirely 
relieved from duty uatil the liour of 3:00 o'clock p. m. on said day, when he 
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returned to work and romaiiied on duty until thc hour of 5:10 o'clock p. m. on 
said day, after wlik-htimo lie was not on duty asain until 7:00 o'clock a. m. on 
September 7, 1914, wlien lie went on duty in resular course and ronialned on 
duty until 4:00 o'clock p. m. on said last-mentioned dfiy, and défendant says 
that the twenty-four liour period ref(>rred to in tlie act relied on Uy plaintllï, 
so far as said agent was concerned, l)e^'an on Se])tenilier 0, 1914, at tlie hour 
of 7:00 ox'lock u. m., and not at tlie liour 01= :'>:00 o'clock p. m. on said day, 
and that said agent was not on duty more thaii uine liours durlng tlie 
twontj--four hour period beginning at 7:00 o'clock a. m. on Septeniber 0, 1914." 

The proviso of section 2 of the Ilotirs of Service Act reads as fol- 
lows : . 

"l'rovided, that no operator, train dispatcber, or.other emiiloyé who 1>y the 
use of flie teleg]'aj]h or téléphone disp.-iteUej?, rejiorts, transniits, receives, or 
delivers orders portaining to or alïecting train movemeiits sliall be required 
or perinitted to be or reniain on duty for a longer period than nine hours In 
any twenty-four hour period in ail towers, oilices, i>laces, and stations continu- 
ously operated night and day, nor for a longer period than thirtcen hours in 
ail towers, ofiices, places, aud stations: operated oiily during thc daytlnie, ex- 
cept in case of emergency, when the employés named in this proviso may 
be pormitted to be and reniain on duty for four additirmal hours in a twenty- 
four hour period on not exceeding thrco days In anj' week." 

In the case of the United States v. A'. T. & S. F. Ry. Co., 220 U. S. 
37, 31 Sup. Ct. 362, 55 L. Ed. 361, the United States contended that 
when 9 hours hâve passed from the moment of beginning work the 
statute allows no more labor within the 24 hours from the same time, 
even though the 9 hours hâve not ail bcen spent in work. The Su- 
prême Court refused to sustain this' contention, and decided that a 
man employed for 6 hours, and then, after an interval, 'for 3, in the 
same 24, is not employed for a longer period than 9 hours. It, there- 
fore, was permissible for the Railway Company to. divide the hours of 
service provided those hours of service did not exceed 9 hours in any 
24-hour period. As against the deniurrer the facts stated in the dé- 
fense to the third count above set forth are of course admitted. It is 
therefore admitted that W. F. Coughlin, the employé mentioned in the 
third count, "went on duty eaclï dayat the hour of 7 o'clock a. m., and 
did 80 on September 6, 1914, and was on duty until the hour of 1 :30 
o'clock p. m. on said day, when he was definitely excused and entirely 
relieved from duty until the hour of 3 o'clock p. m. on said day, when 
he returned to work and remained on duty until the hour of 5:10. 
o'clock p. m. on said day, after which time he was not on. duty again 
until 7 o'clock a. m. on September 7, 1914, when he went on duty in 
regular course and remained on duty vmtil 4 o'clock p. m. on said last- 
mentioned day." 

Thèse facts standing admitted, the Railway Company claims that 
the 24-hour period, so far as this employé was concerned, began on 
September 6, 1914, at the hour of 7 o'clock a. m., and not at the hour 
of 3 o'clock p. m., and that said employé was therefore not on duty 
more than 9 hours during the 24-hour period beginning at 7 o'clock a. 
m. on September 6, 1914. 

Referring now to the charge against the Railway Company as to 
count 3, we find it alleged that during the 24-hour period, beginning at 
the hour of 3 o'clock p. m. on September 6,. 1914, at the office of the 
Railway Company at Sheridan Uake, Colo., said Railway Company 



42 244 FEDERAL REPORTER 

permitted W. F. Coughlin, a telegraph operator and employé, to be 
and remain on duty for a longer period than 9 hours in said 24-hour 
period, to wit, from said hour of 3 o'clock p. m. on said date to the 
hour of 5:10 o'clock p. m. on said date, and from the hour of 7 
a. m. on September 7, 1914, to the hour of 3 o'clock p. m. on said 
date. It will thus be seen that it is the claim of the United States that 
by virtue of the language, "any twenty-four hour period," contained 
in the law, it may sélect any 24-'hour period that it chooses for the pur- 
pose of showing a violation of the law, regardless of the regular time 
that the employé may go upon duty. In other words, if the Railway 
Company shall divide 9 hours of service as it is permitted to do, then 
each time that an employé shall go upon duty pursuant to said lawf ul 
division of time is a time from which the 24-hour period may be reck- 
oned. 

The position of the United States does not seem to us to be fair to 
the Railway Company, and it must be conceded that nothing but fair- 
ness is desired in the enforcement of the law. The Railway Company 
is the party which must obey the law. It ought in ail fairness to know 
before the employé is permitted to work just what is being donc with 
référence to hours of service, so that the law may not be violated. It, 
therefore, by agreement with its employé, fixes the time that the hours 
of service shall commence and when they shall end. This being done, 
an inspector in the employ of the United States appears, and, looking 
over the record of the hours of service, arbitrarily and contrary to the 
agreement between the Railway Company and the employé, establishes, 
after the service has been rendered, a différent time for the commence- 
ment of the 24-hour period, and, by combining certain isolated hours 
of service performed on différent days, seeks to show a violation of the 
law. We are of the opinion that the law or justice will not permit this 
to be done. 

It is claimed that any construction of the law which will permit 
the Railway Company to do that which is alleged to hâve been done in 
the answer to count 3 would nullify the statute. To show that this 
is so, it is contended that a 9-hour operator might be required to work 
for 17 hours without rest. For instance, taking the employé described 
in count 3 for illustration, it is claimed that he could be worked from 
7 a. m. to 8 a. m. on September 6th, and then be excused from duty 
until 11 p. m. of the same day, and then be required to work through 
until 7 o'clock the next morning, when he again would be obliged to 
begin his regular day's work and work through until 4 p. m. that day. 
In view of the fact that no instance of this kind is shovvn to hâve ever 
occurred, and the improbability that it will ever occur, we may say, in 
the language of the Suprême Court in the case above cited, "This 
hardly is a practical suggestion." If any such abuse of the law shall 
happen, Congress undoubtedly will regulate the matter by proper lég- 
islation. 

The employé mentioned in the third count had an unbroken rest 
between the time when he finally quit work on September 6th and the 
time when he again resumed his duties on September 7th of 13 hours 
and 50 minutes, so that it appears that he was not overworked or de- 
prived of a proper period of rest. In using the expression "any 
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twenty-four hour period," Congress did not intend to describe what 
should constitute in any particular case a 24-hour period. The time 
when an employé should go to work and when he should be allowed to 
quit, provided the law was not violated, was left to the agreement be- 
tween the employé and the employer. It would seem natural that an 
employer might on occasions, for the convenience of its employés, or 
to suit the exigencies of traffic, permit or require an operator to di- 
vide his usual hours of service. While not conclusive as to the mean- 
ing of the law, the déclarations of the report of a committee of Con- 
gress having in charge a bill are often referred to as highly persuasive 
for the purpose of showing how the f ramers of the law understood it. 

In the Congressional Record for March 3, 1907, vol. 41, p. 4543, it 
appears that while Senator Patterson was speaking on this same statute 
he asked Senator Flint, who was acting as spokesman for the Con- 
férence Committee having the bill in charge, the following questions : 
"Is the twenty-four hour period to be fixed arbitrarily by the com- 
pany? Is the twenty-four hour period a calendar day? Is the twenty- 
four hour period to commence with each individual workman as he 
enters upon the duties of his twenty-four hours of labor?" Senator 
Flint answered the questions as f ollows : "The last statement of the 
Senator is the correct statement." We are of the opinion that the 
trial judge did not err in his ruling upon this question. 

[2] There remains to be considered the question as to whether the 
facts pleaded in answer to the first, second, fifth, and sixth counts 
of the complaint constitute emergencies within the meaning of the 
law. The facts alleged in the answer to the first count of the com- 
plaint are substantially as follows: Arlington, Colo., may be called, 
with référence to the Hours of Service Act, a day station. The hours 
of service of the operator, and who was also the agent, were from 
8 o'clock a. m. to 8 o'clock p. m., with an hour off for dinner from 
11 o'clock a. m. to 12 o'clock noon. The employé worked on the day 
alleged in the complaint during his regular hours, and also was per- 
mitted to remain on duty from the hour of 8 o'clock p. m. until the 
hour of 11 o'clock p. m. 

The Railway Company, to justify this excess of service of more 
than 13 hours during the 24-hour period, allèges that there had been 
delivered to the Railway Company at Arlington for transportation 
over its line of railway and Connecting lines to Denver, Colo,, three 
carloads of live stock, which live stock had been loaded on the cars 
of the Railway Company early on the morning of the day méntioned 
in the first count, and which the dispatcher intended to hâve picked 
up and transported in a train passing through Arlington about 10 
o'clock a. m. on said day, but said dispatcher, through inadvertence 
and oversight, f ailed to give orders to said train to pick up said cars 
of live stock, and in order to avoid holding said live stock at Arlington 
until the following day, and thus cause loss and damage to the ship- 
per and to the Railway Company, said dispatcher ordered the next 
following train to pick up said cars of live stock and transport the 
same ; that said cattle were unloaded from said cars awaiting the ar- 
rivai of said next following train, which in ordinary course would 
hâve arrived and picked up said live stock and would hâve left Ar- 
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Hngton therewith prior to 10 o'clock p. m. on said dày, but owing to 
unexpected and unf oreseen delays it did not leave Arlington until 
11:10 o'clock p. m. on said day, and that it was necessary to hoM 
said operator on duty at Arlington until the departure of said train in 
order to assist in loading said live stock into the cars, and to receive 
and transmit orders to enable said train to leave Arlington and reach 
Sngar City prior to the time when the employés in charge of said 
train would hâve been on duty 16 consécutive hours, and that Sugar 
City was the first station where said train crew could hâve been 
relieved from duty, there being no facilities for so doing at Arlington 
nor at any station between Arlington and Sugar City, and that the 
failure on the part of the Railway Company to handle said live stock 
as it did, following the oversight to deliver the dispatch as aforesaid, 
would hâve resulted in heavy damages to said live stock and large 
financial loss to the Railway Company in conséquence. The founda- 
tion of the alleged emergency is the fact that the dispatcher inad- 
vertently and through oversight failed to give orders to the train to 
pick up the cars of live stock. We are clearly of the opinion that the 
facts pleaded do not constitute an emergency within the meaning 
of the law. If oversight or inadvertence on the part of an employé 
should be held to constitute an emergency, the law would fail of its 
purpose. 

[3] The facts pleaded to the second count of the complaint as con- 
stituting an emergency are as foUows : 

"Further answering the second count or canso of aclioii of said complaint, 
défendant says that the station of Boone mentioned tlierein was what is 
known as a two-inan station, the agent's hours lieing from 6 o'clocli a. m. to 
3 o'cloclt p. ni., and the operator's hours from '■'> o'clock p. m. to 12 o'clock 
midnight, and the office nnder ordituiry circunistances bcing elosed from mid- 
night until 6 o'clock a. m. ; that on KSeptember 2, 1014, the telegraph operator 
and employé mentioned in said count was on duty from ."î o'clock p. m. until 
midnight, and was also on duty from li.tO o'clock a. m. on September 3, 1914, 
to 3:30 o'clock a. m. on said date, but défendant says that an emergency exist- 
ed justifying said operator being on duty for a period of 11 hours in the 24- 
hour period beginning with S o'clock p. m. on September 2, 1914, in that 
defendant's dispatcher in charge of disi^atching trains ou the division of de- 
fendant's railroad from l'ueblo, Colo., to Hoislngtou, Kari., had been misln- 
formed as to the time of arrivai of a train load of silk known as a silk spé- 
cial, to be delivered by the Denver & Rio Grande Railroad Company to this de- 
fendant at Pueblo for transportation over defendant's Une of railroad east, and 
that said silk spécial arrived at l'ueblo at 2:45 o'clock a. m. on September 3, 
1914, instead of two liours later, as it had been reported to defendant's dis- 
patcher that said silk spécial would arrive and be delivered to thls défendant; 
that the transportation of silk is very profitable to the carriers handllug same, 
and in order to secure said business it is necessary to handle said silk spe- 
clals with gréât expetlitipp, and promptness and to lose no time in the trans- 
portation thereof; that the danger of theft in handling such shlpmehts is 
very great. maldng it inàdvlsablû 'tO permit same to rèmain at terniinals or 
elsewhere longer than Is ah'solutely Tiécessarj' to niake up trains, and that, to 
avoid a delay of àt least two hours to said silk speciul at l>uel)lQ, ;it was 
necessary for said dispatcher to CaH said operator oit duty at 1;:J0 o'clock a. m. 
oh September 3, 1914, iu.Qrder to Ijave said operator. hold anoflier train at his 
said station and rçcelvp orders' in, référencé therëtc},' and thus permit the 
prompt moving of said' ^l^llr spécial, and that said operator wàs held no longer 
than was absolutëly necessary for thls purpose." 
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Manifestly the facts pleaded as stated above do not constitute an 
emergency. The foundation of the alleged emergency is that the dis- 
patcher was misinformed as to the time of the arrivai of a train load 
of silk. 

[4] The facts pleaded as constituting an emergency in the answer 
to the fifth count of the complaint are as foUows : 

"FurtlKT answering said flfth count or cause of action, défendant says that 
if the twenty-four hours beginning witli the hour of 3:00 o'clock p. m. ou 
September 28, 1914, constituted a tweuty-four liour pcriod within tlie meaning 
of the act referred to, an emergency existed iustifying the employé mentloned 
in said cause of action being on duty for such time in excess of nine 
liours as he was on duty during that perlod, in tliat seven cars of freight 
train known as 'Extra East 1280' were derailed at mile post 446, about 
one mile west of Ray, a station on the line of défendant east of Sheridan 
Lakc, on account of a drawbar pulling out of car C. & N. AV. 73958 in said 
train, and falling on the track, and notwithstanding the diligent elïorts of 
the défendant, the track was not clearod until 4:15 p. m. on said last-men- 
tioned day, as a resuit of whieh passengor train No. 1 west-bound to Sheri- 
dan Lake and points west tliereof was greatly delayed, and could not and 
did not reach Sheridan Lake until 5:40 o'clock p. ni. on said last-mentioned 
day, though but for said derallnient said train No. 1 would hâve reached 
"iheridan Lake before the hour of 4 o'clock p. m. of said day, but on account 
of said derailment, and said train No. 1 being late as aforesaid, it was neces- 
sary to hold said employé on duty after the hour of 4:00 o'clock p. m., 
when he would otherwise hâve been relieved from duty for the twenty-four 
Itour period beginning at 7:00 o'clock a. m. on September 28, 1014, and to re- 
tain said employé on duty until the hour of 5:40 o'clock p. m. ou said day, 
when said train No. 1 arrived at Sheridan Lake, for the purpose of handling 
United States mail to and from said train and caring for passengers." 

We are of the opinion that the facts above stated do constitute an 
emergency within the meaning of the law. 

[5] The facts pleaded in answer to the sixth count, as constituting 
an emergency of the complaint, are as follows : 

"Further answering the sixth count or cause of action in said complaint, de- 
fendant says that an emergency existed .lustifying the employé mentloned in 
said count being on duty for any time for whicli he was on duty in excess of 
nine hours during the twenty-four hour period in question, in that passenger 
train No. 3 westbound, which was due to and did arrive at Sheridan Lake at 
3:15 o'clock a. m. on October 10, 1914, and which was due to départ therefrom 
at said last-mentioned hour, was delayed at said station owing to broken 
packing rings in one of the cylinders of englne No. 1247 which was hauling 
said train, which rendered said engine incapable of moving out of Sheridan 
Lake, which necessltated sending a relief engine for said train from Horace, 
Kansas, which was the nearest station at which said relief engine could be 
secured, which relief engine did not reach Sheridan Lake until 5:20 o'clock 
a. m. on said last-mentioned day, and which necessltated retaining said em- 
ployé on duty after the hour when he would ordiuarily hâve been released, to 
wit, 4:45 o'clock a. m. on said day, and until the arrivai of said relief engine 
for the purpose of dispatching said train No. 3 out of said station." 

In our opinion the facts above pleaded do not constitute an emer- 
gency within the meaning of the law. In United States v. Southern 
Pacific Co., 209 Fed. 562, 126 C. C. A. 384, we decided that with réf- 
érence to the cjuestion of emergency each case must dépend upon its 
own facts. While we may consider the dictionary as to the meaning 
of the Word "emergency," we cannot wholly be guided by that défi- 
nition in the practical opération of a railroad. The courts must de- 
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termine each case so that the object which Congress had in view in 
enacting the statute may be promoteçl and at the same time give the 
Railroad Company, in the practical opération of its road, the benefit 
of the emergency clause. The word "emergency," as used in the law, 
does not mean an extraordinary emergency as used in some statutes, 
but it means more than the ordinary mistakes and négligences which 
happen in the practical opération of railroads. United States v. South- 
ern Pacific Co., 209 Fed. 562, 126 C. C. A. 384; United States v. D. & 
R. G. Ry. Co., 220 Fed. 293, 136 C. C. A. 275 ; United States v. B. 
& O. Ry. Co. (D. C.) 226 Fed. 220; United States v. C. & N. W. 
Ry. Co. (D. C.) 219 Fed. 342; United States v. K. & C. S. Rv. Co., 
202 Fed. 828, 121 C. C. A. 136; United States v. D. & R. G. Ry. Co., 
233 Fed. 62, 147 C. C. A. 132; United States v. Missouri Pacific Ry. 
Co., 213 Fed. 169, 130 C. C. A. 5. 

No error appearing in the record, the judgment below is afiirmed. 

STONE, Circuit Judge (dissenting). I feel constrained to dissent 
from that portion of the judgment and opinion which holds that the 
24-hour period contemplated by the statute does not mean "any 24- 
hour period." The statute is highly remédiai, designed to protect 
the lives and property of the employés and of the public from casual- 
ties occasioned through lack of vigilance of employés caused by over • 
work. 

That construction should be adopted which will best préserve tha* 
object. The illustration in the above opinion of the court demon- 
strates that, under the construction contended for by the Railway 
Company, an employé whom the statute determined it v/ould be un- 
safe to keep employed longer than 9 hours out of 24 could be em- 
ployed 17 hours uninterruptedly without violating the law. In my 
judgment, the objections to a construction permitting such ovei-work 
are not met by the view that it is improbable of occurrence. The par- 
ticular illustration certainly reveals the possibilités. The very in- 
stances involved in this case show the probabilities of conditions dif- 
fering only in degree, but not in kind, from the illustration. 

I agrée with the court that one of the considérations to be borne in 
mind in construing the law is fairness to the railway in the practical 
opération of its business. The law was not intended to burden the 
carrier any further than necessary to properly efïectuate its main ob- 
ject. On the other hand, the railway must bear such burdens as are in- 
tended to be placed upon it by the statute, and the prime one of those 
is to so arrange the hours of its employés that, outside of the excepted 
instances named in the statute, none of them shall, under any cir- 
cumstahces, be employed exceeding the stated number of hours, as 
the statute reads, "in any twenty-four hour period." 
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J. L. OWENS CO. V. OFFIOER et al. (two cases). 

(Circuit Court of Appeals, Elghth Circuit. June 5, 1917.) 

Nos. 4788, 478i). 

1. Injcnction <S=al5S — Pbeliminaby Injunction — Construction and Scope 

or Okder. 

A judgment défendant brouglit a suit in equity to establisli its right 
to set off agalnst tlie judgment a cross-claim on wliicli a separate action 
was tlien pendlng. It also moved for a prellmlnary injunction restrain- 
ing enforeement of tlie judgment untll the action on tlie cross-claim should 
be determined, which motion was granted on condition that complainant 
pay a sum approximately equal to the différence between the amount of 
the judgment and of the cross-claim. Ileld, that the order for injunction 
was solely for the purpose of preserving tlie status quo and was not an 
adjudication of the right of set-offi. 

2. Injunction <@=»158 — PREbiiiiNABY Injunction — Construction and Scopk 

OF Ordeb. 

An order granting a preliminary injunction, when clear and unambigu- 
ous, cannot be narrowed nor broadened by the terms of the writ or 
supporting bond. 

3. iNJUNCTfoN <g=5l58 — Preliminary Injunction — Conistbuction of Oeder. 

A prellmlnary injunction restralning enforeement of a judgment untll 
the amount of complainant's recovery in a cross-su tien, which it desired 
to set off against the judgment, should be "defluitcly and finally adjudged," 
remained in force after the rendition of judgnieiit in the cross-action so 
long as the défendant therein had the rlght to hâve the sauie reviewed by 
motion for new trial or proceedlngs in error. 

4. Judgment ®=»883(11) — Set-Off of Judciments — Suit to Enforce Right op 

Set-Off — Issues. 

In a suit in equity to secure a set-ofC of judgmciits in actions at law, the 
judgments are immune from attack, and tho court is without power to 
require a réduction of complainant's judguu'nt as a condition to the grant- 
ing of the relief prayed for. 

In Error to and Appeal from the District Court of the United States 
for the District of Minnesota; Wilbur F. Booth, Judge. 

Action at law by I. E. Officer and others against the J. L. Owens 
Company. To review an order entered on motion after judgment, 
défendant brings error. Suit in equity by the J. h- Owens Company 
against I. E. Officer and others. From an order entered on motion, 
complainant appeals. Reversed. 

The writ of error and the appeal In thèse two cases, presenting the same 
points for décision, hâve been by counsel and will by the court be treated to- 
gether. ïhey are taken from identical rulings on identical motions flled by 
the J. Ij. Owens Company, in Law, No. o38, l. E. Officer v. J. L. Owens Co., 
and in Equity, No. 64, J. E. Owens Co. v. I. E. Officer et al. The motions had 
sought to secure the recall of an exécution issued on a judgment in favor of 
the plaintiff in Law, No. 338, and the settlng off of a judgment in favor of 
the Company in a thlrd cause, Law, No. 351 (entitled J. L. Ovi'ens Co. v. I. E. 
Officer), against the above judgment in No. 338. The rulings allowed the 
motions, but only upon condition that the company reduce the amount of its 
Judgment in No. 351 by $5,100. This condition being unacceptable, the Com- 
pany brings the rulings hère for review. 

To understand the matters involved, it will be helpful to keep in mind the 
séquence and to conslder the proceedlngs in thèse three causes, giving par- 
ticular attention to the above motions and rulings and also to the preliminary 

$=sFor otber cases see same topic & KEY-NUMBER in ail K«y-Numbered DigesU & Indexes 
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injunction proceeding in Equity, No. 64. Lnw, No. S.'JS, was an action for 
breacli of contraet by Oiiicer . against the corapany,; Ija,w, No. 351, was a 
suit by tlie conipany agaiilst Oilicer upoii prdinîssory notes execùted by laiin to 
the conipaoy in connection witti tlie abcive contraet; Kquity, No,i64, was a bili 
by tlie Company against Otticer and liis counsel to secure set-off of judgments 
in tiio above two cases. 

I. K. Ollicer contracted witli J. L. Owens Conipany to represent It as an ex- 
>-b?sit-e salés agent. Td es'tabllsli a crédit against wliicli he miglit order ma- 
chiiicry. he deposited witti tliat conipany liis six promissory notes, aggresat- 
HiiT .fi 0,000, seciired by flve note.s of $1,000 eacli owned by hiin. Clalniing tbat 
iliis cttiitract Irad been breaclied in several particiilars, Offieer sned tlie éom- 
iiany in tlie United ■ States District Court, tliat cause bolng La\\% No. 338. Be- 
fiii-e tliis .suit the Company liad realisied on thê above collatéral notés for ï|;5,000. 
Tbe «niodnt of damage prayed in No. 3.'38 waS î(!15,000. Tfte'ttiree items of 
damage sabmitted by the court were: The above notes for Ç10,000 and interest, 
tbe above collatéral hôtes for ffiï.OOO and interest (less expense of realizing on 
tliem), and the loss of net proiits undor the contraet. Tbis'lasf amouiit was 
claimed by Otiiccr to be about !f 5,000. Thèse' tbree -Items, If ait had been 
found in full, would bave totaled more than $20,000, so tliat Offieer, fcefore. 
submission of the ca.^e, as!;od leave to amend hls pétition by augmenting the 
prayer for damage to .'P25,000. This was denied. Verdict and .ludgmeiit for 
$15,000. After judgment the court intimated that the amendment should hâve 
been allowed and that a new trial would be granted if aslied by the plaintiff. 
Plaintiff preferred to hold his judgment, no siich motion wasi filed by either 
p^rty, and the judgment bas becouie final. In the above suit the conipany de- 
clined to plead the notes for $10,000 as a counterdaim or to tender them 
before verdict in an effort to reduce damages. 

The very day Offieer seeured the above judgment the company started in to 
reduoe It by the principal and interest of the above notes for $10,000. It iiled 
suit against Offlcer on thèse notes, asking .recovery. of principal and Interest 
aggregating about $13,000. This suit was, Law, No. 351. A fevv days later, 
November 13, 1915, the Company flled a motion in No. 338, praying tbat It 
might deposit in court the notes for $10,000 to be accepted by OfHcer and 
credited, principal and interest, upon his judgment, or, if he refused to so 
aceept and crédit them, then that the notes be retained in the custody of the 
court until No. 351 should be determined, and that any amount thereln recover- 
ed be set off against the above judgment; exécution in No. 338 meanwhile to 
be stayed upon proper conditions. This motion was denied wlthout préjudice 
to the same matter being brougbt up in sonie other form. 

Whereupon tlie company, on December 4, 1915, filed its bill in Equity, known 
as Eq. No. G4. This bill had in view the setting off of judghients in No. 338 
and No. 351, and, to assure that resuit, the restraint of exécution in No. 3;!8 
until the ascertainment of the amount of any judgment in No. 351. Two days 
later notice and application for order and order issued thereon in Eq. No. 64 
to show cause why "an injunction sliall not Issue in said action rcstraining the 
enforclng and collection of tbe judgment- obtained" in No. 338 "until the 
second action [No. 351] * * * shall' hâve been tried and judgment en- 
tered, and why said last-named judgment when obtained shall not be offset 
against" the judgment in No. 338. The bearlng under this order. to show 
cause resulted (January 8, 1010) in the following order: 

"Ordered: (1) That the Ov?ens Company pay to détendant the différence 
betweeu the amount now appearing to be due on tbe notes and the amount 
now accrued on the judgment. . (2) Tliat the Owens Company stipulate to 
put the case against Olficer on the April term of this court for trial. (3) That 
the Owens Coinpany put up a bond in the sum of $15,000, conditioned for the 
payment of tbe balance of the judgment In case the Owens Company does 
not secure, judgment against Offieer on the notes. Further ordered, that on 
coinplianee by the said Owens Company with the above-nnmed conditions the 
inj'unetion herein prayed for may issue."; 

Tlie, conditions of this order having been complied with by the company, 
thefoilowing writ of preliminary injunction issued on January 20, 1916: 

"Wliereas, under date of January 8, A. D. 1916, there was entered an order 
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by Judge Wilbur F. Booth in the above-entitled cause granting a prellmlnary 
injunction against tbe défendants berein, the issuance of wlilcli said In- 
junction was couditioned upon the compliance by the plaintitf herein with 
three certain and spécifie conditions contained in tlie said order of January 
Sth ; aBd whisrpas, each aud every bne of said conditions has been duly com- 
plied with: New, therefore, l;now ye, that you, 1. E. Ollicer, Ucnjamin Drake, 
N. E. Pardee, und 1'. L. iSolether are hercby enjoiiiod and restrained froni caus- 
Ing an exécution to be issiied upon the jiulKincnt oiitained on October 25, A. 
D. 1915, in tlie sum of lifteen tliousana dollars ($15,000) in that certain ac- 
tion wherein 1. 1]. Ollicer was plaintiff anrt tlie J. L. Owens Company, a corpo- 
ration, was défendant, until tlie trial of the Ciise of J. L. Owens Company, a 
corporation, iiKiiinst I. K. Oflicer shall liave taken place, and the aiiiount of 
plaintiff's recovery therein against said I. E. Oflicer shall hâve been delinitely 
and finally adjndàed." 

The condition of the injunction bond approved by the court was: 

"Now, thereforc, the condition of the above obligation is sueh that the 
above-bounden J. L. Owens Company shall pay said .iudgment for $15,000 with 
costs aud interest in case the said J. L, Owens Company shall recover nothlng 
in ils said action npon said promissory notes, or, in case said J. L. Owens Com- 
pany recOYers liudgment on said notes, to pay to said I. E. Olîicer, his execu- 
tors, administrators, or assigna, the unpaid balance on said judgment for 
$15,000, with interest and costs, after olïsetting against said judgment for 
$15,000 any judgment that may be obtained by the said J. L. Owens Company 
against said I. R. Otiicer in ils action upon said promissory notes, then thls 
obligation shall be null and void, otherwise of force." 

On January 20th the judgment In No. 388 was credited with $2,221, the 
aroount paid under the above order. 

On April 18, 1916, the company, through a directed verdict, obtaiued judg- 
ment in No. .'i51 for $l.'î.291.08. Execution under this judgment was stayed 
until submission (.Tune 10, 191C) of motion for new trial, M'hich is yet under 
advisement. June 14, 1916, exécution issued in No. 3:i8 for full amount of 
judgment less above payment of $2,221. June 19th writ of exécution served on 
Company. The same day the company filed in No. 338 and Equlty, No. 64, 
Identical notices and motions, upon vvhich the court that day Issued its orders 
to show cause why the above exécution should not be reealled, and why a 
set-ofl: pro tîinto of tlio jtidgments in No. 338 and No. 351, subject to the 
couTt's ruling on the motion for new trial in No. 351, should not be allowed. 
Upon hearing of thèse motions the court (July 6, 1916) entered In each of the 
two cases (omitting preliminary portions) the order followlng: 

"Orders that said motion to offset the judgment in favor of J. Ii. Owens 
Company in case Law, No. 351, against the judgment entered in favor of I. E. 
Officer in case I.,aw, No. 338, be and the saine is hereby granted, on condition 
that said J. E. Owens Company shall, within ten days after receiving notice 
of the filing of this order, file its consent in writing with the clerk of this court 
that the judgment hon-etofore entered in favor of said J. L. Owens Company 
In said case I.aw, No. 351, be reduced by dedueting therefrom the amount of 
fifty-one hundred dollars (¥5,100). Ordered, further, that during said period of 
ten days hereinbefore mentloned, or until the further order of this court, the 
levy under the exécution in case No. 338 shall be .stayed. Ordered, further, 
upon failure of said J. L. Owens Company to fllo the consent above specdfied 
within the tinie above set forth, the présent motion shall stand In ail thlngs 
denied. No costs will be allowed either party upon this motion." 

After filing unsuccessful motions for amendraent of thèse two orders, the 
company perfected this writ of error in No. 338 and this appeal in Equlty, 
No. 64, from the above orders of July 6th and the déniai of the applications to 
amend the same. Thèse motions for aniendment do not change the questions 
presented by the ordcr.s and décisive hcre ; therefore the court wlll, for con- 
venlence, consider the niatter as though upon the orders alone. 

Francis B. Hart, of Minneapplis, Minn. (J. A. Man.sfield and R. S. 
Jones, both of Minneapolis, Minn., on the brief), for plaintiff in error 
and appellant. 
244 F.— 4 
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Cenjamin Drake, of Minneapolis, Minn. (Frank C. Brooks, N. E. 
l'arcîee, and P. h. Solether, ail of Minneapolis, Minn., on the brief), 
for défendants in error and appellees. 

Before CARLAND and STONE, Circuit Judges, and RINER, Dis- 
trict Judge. 

STONE, Circuit Judge (after stating the facts as above). [1] The 
contentions of the parties are somewhat complicated. They involve 
not only the proceedings immediately attacked, but also those of the 
above preliminary injunction in Equity, No. 64. 

The Company claims that the preliminary injunction proceedings 
in Equity, No. 64, constituted an adjudication of a right of set-ofif of 
the two judgments, with full settlement of the tenns thereof, and also 
an order of preliminary injunction restraining exécution in No. 338 
until final détermination of No. 351. Therefore the court, in ruiing 
on the motions brought hère, had no right to attach any additional con- 
ditions to the set-ofif of judgments, and it should also hâve recalled the 
exécution because in violation of the injunction. 

Ofificer, on the contrary, claims that there was no adjudication of 
set-off in Equity, No. 64, but simply an order for a preliminary injunc- 
tion to continue in force only until entry of judgment in the trial 
court in No. 351, which was on April 18, 1916. That even if the pre- 
liminary injunction be regarded as in force after April 18, 1916, 
the ruiing upon the motion last filed in Equity, No. 64, constituted 
a final détermination of the only question on the merits présent in 
that case, and into it was merged and absorbed this preliminary order 
of injunction. That the détermination of the motions in No. 338 and 
Equi^', No. 64, was the first and a complète adjudication of the mat- 
ter of set-ofif. 

It is therefore necessary to détermine the scope of the order re- 
sulting in the preliminary injunction in Equity, No. 64, and afterwards 
the propriety of the orders involved hère. 

Equity, No. 64, had as its aim the acquisition of a right of set-ofif of 
any judgment which might be obtained in No. 351 against the existing 
judgment in No. 338. A set-ofif of judgments presupposed a payment 
of any balance of one judgment over the other. Flere it was definite- 
ly known to ail parties that the judgment in No. 338 would exceed 
any possible recovery in No. 351 by more than $2,000, and the company 
did not seek to prevent or delay the payment of the recognized bal- 
ance. But the set-ofif it sought would be defeated unless exécution in 
No. 338 for an amount sufficient to cover its hoped-for judgment in 
No. 351 could be prevented. Therefore the ancillary relief of a tem- 
porary order restraining exécution in No. 338 until the amount, if 
any, of the judgment in No. 351 could be settled was vitally neces- 
sary. This was sought by the motion for a preliminary injunction filed 
in the equity suit. This motion also asked the rather unusual thing 
that the only other point in the entire bill — the whole merits of the 
controversy in the equity suit, the matter of set-ofif of judgments — be 
determined in this preliminary proceeding. 

In our judgment, the order of January 8, 1916, was for a pre- 
liminary injunction pure and simple. This injunction was granted 
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upon conditions just and protective to both parties, with the object 
of maintaining the status quo until the amount of the judgment in 
No. 351 could be ascertained. There was no ruling at that time up- 
on the merits of the case. \Ve do not believe the trial court, if it 
had intended in that order to pass on the merits of the entire case, 
would hâve donc so solely by faint inference in its statement of the 
conditions upon which immédiate ancillary relief would be granted. It 
was natural and proper that the court, in considering the conditions 
upon which it would order the preliminary injunction, should bave 
in mind and provide for the protection of both parties until its final 
décision on the merits. This it did and no more. 

What bas just been said as to the character of this order must 
hâve been the view which counsel for the company took. Otherwise 
it is not clear why five months later, when the exécution in No. 338 
was issued and tliey endeavored to bave it recalled, they sought to 
bave this very matter of set-off adjudicated. If it had been finally 
determined in their favor in a court term then passed without ap- 
peal, why should they seek to open it again and ask for its entire 
readjudication? But this they did, for in the notices of the filing of 
the motions to recall this exécution the objects of the motions are 
stated to be the recall of the exécution, the taxation of the costs 
thereof, and the granting of "an order offsetting that certain judg- 
ment had and obtained in said court on the 18th day of April, 1916, 
in favor of J. L. Owens Company and against said I. E- Ofïicer, in 
the sum of thirteen thousand two hundred ninety-one and '/loo dol- 
lars ($13,291.08), against the judgment rendered in court docket No. 
338 in favor of said Officer." And such motions, after ten paragraphs 
of récital including no suggestion that the matter of set-off had al- 
ready been anywhere adjudicated, pray for an order to show cause 
why the exécution should not be recalled, and "also that said par- 
ties be required to show cause, if any there be, why the judgment ob- 
tained by the J. L. Owens Company against said I. E. Officer on April 
18, 1916, in the sum of thirteen thousand two hundred ninety-one and 
'/loo ($13,291.08) dollars and costs to be taxed therein in the sum 
of twenty ($20.00) dollars statutory costs and clerk's fées, shall not 
be set off against the judgment rendered October 25, 1916, in favor 
of said Officer pro tanto, and that said J. L. Owens Company be re- 
quired to pay no other or greater sum, if any such there be, than the 
deficiency existing after this said judgment shall bave been so off- 
set, and that the court shall make an appropriate order whenever final 
judgment shall be arrived at in Case No. 351, J. L. Owens Company 
V. I. E. Officer, making such offset, and that the writ of injunction be 
declared in full force and effect until the final détermination of the 
litigation between said parties, as also for such other relief as equity 
may direct." 

[2] Counsel hâve called attention to the terms of the writ of prelimi- 
nary injunction and of the supporting bond in this connection. The 
writ and bond cannot narrow or broaden the application of the order 
upon which they are based. If the order was doubtful or ambigu- 
ous, a considération of the writ and bond would be allowable and 
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helpful in ascertaining its undisclosed boundaries, but hère tlie order 
is clear. 

[3] Having defined the character of the order of January 8, 1916, as 
purely injunctive, the next inquiry regarding it is as to the termina- 
tion of the restraint of that writ. Officer contends that it terminat- 
ed when judgment was entered April 18, 1916, in the trial court in 
No. 351; the company, that it continued until any judgment secured 
in No. 351 should become final and fixed. We think the latter cor- 
rect. The terms of the order permit that interprétation, and any 
other construction would place the court in the position of doing a 
fruitless thing. The sole object of the injunction was to prevent 
an exécution in No. 338 until any judgment procured in No. 351 could, 
if the court should so décide, be used as a set-off. Unless the com- 
pany procured a judgment there would be nothing to set off, and if 
it should do so Officer could thereafter long keep sucli a judgment 
uncertain by motion for new trial and later by writ of error. The 
futility, as a protection to the company, of an injunction which died 
when the trial court judgment might be entered, is évident. The 
court intended and ordered that the injunction should continue until 
the judgment in No. 351 was final. We think, therefore, that the is- 
sue of the exécution in No. 338 was improvident and in direct opposi- 
tion to the existing order of injunction. 

Up to this time the company had made two unsuccessful attempts 
to secure rulings on the matter of set-ofl: of judgments — once by mo- 
tion in No. 338, which was denied without préjudice to renewal in 
some other form, and again in connection with its application for a 
preliminary injunction in Equity, No. 64, when the court had confined 
its ruling to the matter properly then in hand, to wit, the issuance 
of the preliminary writ. Now the proposition of set-off was again 
presented to the court in connection with thèse motions filed in No. 
338 and Equity, No. 64, to recall the exécution. Omitting the prayers 
regarding costs and for gênerai relief, thèse motions presented two 
questions — the recall of the exécution and the set-off of the judg- 
ments. The court in its rulings fairly passes upon both propositions. 
The substance of the orders was that the set-off would be allowed 
and the exécution recalled on condition that the company reduce its 
judgment in No. 351 by $5,100; otherwise the entire motion would 
be denied. 

[4] As set out above, we believe that that part of the orders deny- 
ing recall of the exécution was error, because exécution was then 
under the restraint of the preliminary injunction issued in Equity, No. 
64. As to the proposition of set-off also, we think the orders were 
erroneous. A proceeding to set off judgments is no place to adjudi- 
cate the rights of the parties as involved in the cases resulting in those 
judgments. So far as the set-off proceeding is concerned, the judg- 
ments corne to it immune from âttack, and as having foreclosed and 
finally settled the issues which gave rise to them. A very extensive 
examination of the authorities bas fàiled to dîscover an exception 
to this rule. Such search reveals no attempt in any order of set-off 
to impose conditions which wDuld affect the amount of either judg- 
ment. The only instance in which the full amount of a judgment 
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has not been used is where some portion of it has been assigned 
under circurnstances which gave the assignment precedence over the 
set-off. Ex parte Wells, 43 S. C. 477, 21 S. E. 334; Hroch v. Ault- 
man & Taylor Co., 3 S. D. 477, 54 N. W. 269 ; Burns v. Thornburgh, 
3 Watts (Pa.) 78. In none of thèse cases was the integrity of the judg- 
ment qnestioned, but rights of third parties had attached to portions 
of those judgments — rights which desired the vaudity of the jiidgments 
to remain unassaulted. The présent litigation well illustrâtes why 
there should be no departure f rom the. rule. Hère the trial court in 
requiring the réduction of the judgment secured by the company 
against Officer in No. 351 was evidently striving to rectify what it 
legarded as an unjust deficiency in the amount of the judgment for 
Officer in No. 338, caused by the déniai of the request to amend the 
pétition through augmentation of the damage prayed. If such déniai 
was error, it was errer in that case and should hâve been corrected 
therein. That it was not so corrected was no fault of the trial court, 
which intimated that it woidd grant plaintiff a new trial because of 
this ruling, but it was the fault of the plaintiff, who, by declining to 
file a motion for new trial, refused to give the court an opportunity 
for such correction. The issues in that case were in law and for a 
jury and were tried by a jury. Each party had a right to a jury trial. 
Besides, there was a cojnpleted adjudication in that case which so 
far accorded with the desires of both parties that neither filed a mo- 
tion for new trial. Ail matters properly within the issues and judg- 
ment of that case hâve become res adjudicata for ail time and for ail 
purposes between the parties te that suit, and cannot be again raised 
by them before the chancellor or the judge exercising (as in a motion 
for set-off) a power in its nature équitable. 

For the reasons above given, our conclusion is that the orders 
brought hère should not hâve been made. Therefore they are re- 
versed, with instructions to deny the motion in the equity case. No. 
64; to deny so much of the motion in law case, No. 338, as prays 
a set-ofï of judgments; and to allow so much of that motion as prays 
a recall of tlie exécution, the costs of the exécution to be taxed against 
Officer, the plaintiff therein. AU without préjudice to either party tak- 
ing any proper steps to présent the matter of set-off of judgments aft- 
er any judgment in law case, No. 351, has become final. 



PENNSYLVANIA K. CO. v. MINDS (two cases). 
SAMB T. MINDS et al. 

(Circuit Court of Appeals, Third Circuit. July 20, 1917. Reliearlng Denled 

October 8, 1917.) 

Nos. 2194, 2105. 

1. CoMMETîCB iS=94 — Interstate Commerce Commisston — Amendment of 
Pleading. , . ' 

A rallroad company discrlminated against a partnershlp engagea In 
coal minlng «nd against the succeedlng firm, a copartnerstilp composed of 
one of the original partners and the widow of the deceased partner. The 
Interstate Commerce Conamission made awards in ïavor of the new firm 



AssFor otber casas see 8am« topic & KEY-NUMBER in ail feer-Numbered Disests & Indexai 



5i 244 rBDBBAL BBPOBTEB 

and of the snrviving partner of the old flrm. Separate sults wore Instl- 
tuted on such awards, but they were confused, so that the surviving 
partner sued on the award In fayor of the second flrm, and vice versa. 
Held, that the railroad Company could net complain because, more than 
one year after the awards of the Interstate Commerce Commission were 
made, the trial court allowed them to be transposed so that each action 
was upon the proper award ; such amendment not affecting Its rights. 

2. Appeal and Eeeob ®=5l002 — Review — Verdict. 

Where the évidence was confiicting, the défendant Is not entitled to 
binding instructions, and the verdict of the jury is conclusive on error. 

3. Commerce <S=>95 — Inteestatb Commerce — ^Discrimination — Awards bt 

Commission. 

An award by the Interstate Commerce Commission in favor of a shipper 
on aecount of discrimination in furnishing cars is only prima facle évi- 
dence of the amount of the damages, and in an action thereon that ques- 
tion can be lltigated. 

4. Appeal and Erbor i@=5930(1) — Review — Verdict. 

Where verdict, In an action by shipper for damages for railroad com- 
pany's discrimination in the furnishing of cars, was much less than the 
amount of the award by the Interstate Commerce Commission, and 
there was évidence as to the damage other than the award of the com- 
mission, the verdict wlU be presumed to hâve been based on the évidence 
Instead of the award, and is not subject to attaclî on the ground that 
the commission in waklng its av^ard adopted the wrong theory as to dis- 
tribution of cars. 
6. Appeal and Erbor <S=216(1) — Review — Questions Presented roR Review. 

Where the trial court, after giving a charge which fairly presented the 
controversy, stated that counsel might call hls attention to any pointa 
which they would V&e to bave specifically answered, défendant, having 
been cast below, cannot ralse In appellate court matter not then called to 
the trial court's attention. 

6. Commerce <S=97 — Casriagk of Goods — Discrimination — Award bt Com- 

mission — Intebest. 

Where the différence between the verdict. In an action against a rail- 
road Company for damages for discrimination in furnishing cars, and the 
amount originally claimed before the Interstate Commerce Commission, 
was not so great as to show an undue inflation of the clalm, the allow- 
ance of interest by the commission from the date of the award Is not 
Bubject to attack; it not being erroneous to allow Interest in such pro- 
ceeding. 

7. Appeal and Error i®=>70{) — Review— Abuse of Discrétion. 

Where, In an action against a railroad company for damages for dis- 
crimination in furnishing cars, the trial court awarded counsel fées, 
Btatlng that they were conflned tO cohipensatiOn for services in the trial 
court, and the facts on which the award was made dld not appear, the 
appellate court cannot review the award on the ground of an abuse of 
discrétion. 

Appeal from the District Court of the United States for the East- 
em District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by James H. Minds, surviving partner of the firm of James 
H. Minds and William J. Matz, a partnership which lately traded as 
the Bulah Ço^ Company, against the Pennsylvania Railroad Company, 
Consolidated with an action by James H. Minds and Julia A. Matz, co- 
partners trading as the Bulah Coal Company, against the same défend- 
ant. There were judgments for plaintiffs (237 Fed. 267), and défend- 
ant brings error. Afïirmed. 

ttssror otbar «wm m* mom toslo ft KKT-NX7MBBII. 1b «U Ke7-Namb«r*d nisMU * Indaw 
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Henry Wolf Bikle and Francis I. Gowen, both of Philadelphia, Pa., 
for plaintiff in error. 

George M. Roads, of Pottsville, Pa., H. W. Moore and John H. 
Minds, both of Philadelphia, Pa., and James A. Gleason, of Du Bois, 
Pa., for défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In thèse cases the plaintiiïs filed 
pétitions in the District Court to enforce orders of réparation made by 
the Interstate Commerce Commission (23 Interst. Com. Com'n, 192) ; 
the orders being based on the railroad's discrimination against the Bu- 
lah Coal Company in the distribution of cars (20 Interst. Com. Com'n, 
52). Two periods are involved, one (No. 2194), from July 1, 1902, to 
October 1, 1904, and the second (No. 2195), from October 1, 1904, to 
June 30, 1907. The cases were tried together, but separate verdicts 
and judgments were entered, in No. 2194 for $16,092.92, and in No. 
2195 for $33,617.37. 

During the first period, James H, Minds and William J. Matz, a 
partnership known as the Bulah Coal Company, leased and operated 
a bituminous coal mine known as Webster No. 4, situated on the Ty- 
rone division of the railroad's System in the Clearfield district of 
Pennsylvania. The mine had no other outlet to market. Matz died in 
April, 1904, and Minds continued the opération as surviving partner 
until October Ist. On that date a new partnership bearing the same 
name, composed of Minds and Julia A. Matz, the widovv, executrix, and 
sole legatee of William J. Alatz, took over the mine and vvent on witli 
the business until June 30, 1907. During the five years in question, 
whenever the railroad's available supply of cars was not large enough 
to carry the aggregate production of the district, the cars were allotted 
to the mines on a percentage basis ; this percentage being determined 
in accordance witli the railroad's rule. 

[1] The coal company objected to the rule as unfair and discrimi- 
natory, and in June, 1907, attacked it before the commission. Two 
proceedings were brought, the first by Minds as surviving partner, 
covering the first period; the claim was for about $80,000 damages, 
and in March, 1912, a réparation order was entered for about $18,- 
600 with interest from June 28, 1907. The second proceeding was by 
Minds and Julia Matz, trading as the Rulah Coal Company, and cov- 
ered the second period ; the claim was for about $75,000 damages and 
the order, also entered in March, 1912, was for about $31,700, with in- 
terest from June 28, 1907. Neither award was paid, and on each a 
separate action was brought. By mistake the awards were confused, so 
that Minds as surviving partner sued on the order entered in favor of 
Minds and Julia Matz, while Minds and Julia Matz sued on the order 
entered in favor of Minds as surviving partner. This was an obvions 
blunder, and on April 10, 1916, the District Court allowed the orders to 
be transposed, the railroad objecting, then and now, on the ground 
that such an amendment could not be granted after one year from 
the date of the orders. As we understand, however, this position is 
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not much relied on, and in any event we see no reason to say anything 
about it except to approve the action of tlie district court in setting 
riglit what was. a plain and harmless mistalte. Its correction did the 
railroad no possible in jury. 

In passing on the coal company's complaints, the commission decided 
that tlie raih^oad's rule wa? vvrong, and had resuUed in discrimina- 
tion; and then announced the correct rule, which showed that the 
coal Company had not received its proper quota. The railroad con- 
tends that the commission has not disclosed the basis on which the 
rule rests, but has merely stated in efïect that the coal company could, 
and would, hâve mined and shipped certain additional tonnage, if its 
share of cars had been received. This contention is not correct, as a 
reading of the commission's full reports on this subject will show. 
Ohio R. R. Com. v. Hocking Valley Ry., 12 Interst. Corn. Com'n, 398; 
Traer v. Chic. & Alt. R. R., 13 Interst. Com. Com'n, 451; Ilillsdale 
Co. V. Pa. R. R., 19 Interst. Com. Com'n, 356; Minds v. Pa. R. R., 20 
Interst. Com. Com'n, 52. 

The basis of the commission's orders is certain findings of fact con- 
cerning the capacity at which the mine shoûld be rated ; the number of 
working days that should constitute an ave rage working month; the 
number of additional tons that the coal company could and would hâve 
mined, sold, and shipped, during the whole five years, if the mine had 
received its proper share of cars ; the amount of profit that would hâve 
béen made on the estimated additional tonnage; the actual cost of 
mining per ton; and the estimated cost if the mine had received its 
proper share of cars. In the District Court, the coal company ofifered 
the évidence of several witnesses in addition to the findings and or- 
ders. The railroad did not, and does not, dispute the findings except 
in two particulars : (a) It dénies that th© coal company could hâve 
mined coal at a cost of 88 cents per ton, even if the proper share of 
cars had been furnished ; and (b) it disputes the estimate of additional 
tonnage that the coal company would hâve mined and shipped during 
the second period, if such share had been received. 

As to the first particular, the railroad insists that the coal com- 
pany could not possibly escape two items of cost, namely, the mine rate 
of wages and the royalty, and that, even if nothing else than thèse items 
were charged against the additional tonnage, the cost of mining both 
the coal that was actually brought to the surface, and the estimated 
additional coal, would necessarily hâve been more than 88 cents, the 
cost found by the commission. And, in further référence to the cost 
of mining during the second period, the railroad insists that the inév- 
itable cost would bave embraced two other items in addition to the 
mine rate of wages and the royalty. To the railroad's évidence con- 
cerning this first particular, the coal company ofïered some évidence 
in reply, and thereupon the railroad asked for instructions whose re- 
fusai is assigned for error. 

The other particular referred to relates to the second period only. 
The railroad contends that, when the commission estimated the addi- 
tional tonnage that could and would hâve been mined and shipped if 
the coal company had received its proper- share of cars, they disre- 
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garded their own rule of distribution. This contention bears directly 
upon the présent controversy, because the amount of the coal Com- 
pany 's damage dépends largely on the number of cars it should hâve 
received. It would hâve madc profits if it had been able to ship, and 
it could hâve shipped if it had received the cars, so that the raih^oad's 
failure to furnish the cars bears directly on the question of damage. 
The railroad's argument is that in substance the commission's rule 
provides as foUows : The capacity of each mine in the district is to 
be rated by adding the tons it could produce (its physical capacity), and 
the average number of tons it could sell (its commercial capacity), and 
dividing the sum by two ; the capacity or rating thus ascertained being 
the basis on which cars are to be apportionod during percentage pe- 
riods. The first step in determining the number of cars to be allotted 
to each mine during such periods is to" détermine the proportion that 
would normally go to the mine. This is obtained b}' taking the aggre- 
gate ratings of ail the mines in the district and fixing the proportion 
that each rating bears to the aggrcgate. The next step is to détermine 
how many cars are available, and in so doing ail the cars in the four 
classes described below are to be put into one pool. Whenever there are 
cars enough to carry ail the coal produced, no question of diminishing 
the number for each mine arises ; but during percentage periods the 
question does arise continually, for under the commission's rule the 
three classes of "assigned"' cars must first be allotted to the niines that 
hâve a prior right thereto, and this allotment inevitably compels a re- 
adjustment of the "unassigncd" or "system" cars that each mine is 
to receive. There are four classes of coal cars: (1) Individual or pri- 
vate cars, owned or leased by a shipper ; (2) cars intended to carry 
fuel for the Pennsylvania Railroad itself; (3) cars sent by foreign 
railroads intended to carry their own fuel supply ; and (4) other cars 
furnishcd by the railroad for gênerai commercial use. The first three 
classes are "assigned'' cars, and the cars in the fourth class are "un- 
assigncd" or "system" cars. The rule requires that the assigned cars 
shall first be given to such mines as may be designated either by the 
owners or lessees of the private cars, or by the respective railroads, 
and requires that thèse three classes shall be thus allotted in the first in- 
stance, without regarding the number of cars to which the particular 
mine might be cntitled if its rating alone were considered; the resuit 
being that, when the system cars corne to be distributed, they cannot 
be properly allotted without first taking into account the previous al- 
lotment of the assigned cars. For example: If a mine bas already 
received assigned cars, thèse must be counted against the share to 
which its rating (if taken alone) would entitle it, so that, if the assigned 
cars already received equal or exceed the mine's share estimated ac- 
cording to its rating alone, it receives none of the system cars; while, 
on the other hand, if the assigned cars already received are fewer 
than its rating (if considered alone) would entitle it to receive, the mine 
does receive some of the system cars, but only so many as will bring 
the total number up to the rating. On this point, the railroad contends 
that the commission undoubtedly disregarded its own rule in estimât- 
ing the additional tonnage that would hâve been mined and shipped by 
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the coal company during the second period, and has ascertained such 
tonnage by a différent and incorrect method. 

The railroad complains also about the damages recovered as interest 
by the plaintiffs, its position being this: Minds as surviving partner 
claimed about $80,000, and was awarded only about $18,600 ; Minds 
and Julia Matz claimed about $75,000, and were awarded only about 
$31,700 — each sum to bear interest from June 28, 1907. The railroad 
objects to the commission's allowance of interest, and also to any al- 
lowance of interest in the District Court, on the ground that the find- 
ings and orders of the commission and the évidence offered at the trial 
show clearly that the plaintiffs' demands were grossly and unfairly 
inflated. 

Finally, after the trial, counsel fées were asked for and allowed. 
And thèse are now objected td as excessive, and also as without légal 
warrant ; the second objection being put on the ground that the fées 
should hâve been confmed to the services of counsel in connection with 
the suits in the District Court. 

[2] 1. The railroad complains, but we think without sufficient wai'- 
rant, that the trial judge erred in vvhat lie said to the jury in submitting 
the question how much the cost of mining would hâve been, if the 
plaintiffs had received their proper share of cars. We think his in- 
structions were sufficient, and see no occasion to discuss them. More- 
over, on. this subject the évidence was conflicting, and, since the 
credibility of opposing testimony was involved, the railroad was not 
entitled to binding instructions. The verdict on this point niust be ac- 
cepted as final. 

[3, 4 1 2. The next matter concerns the second period only, and 
présents the objection on which the railroad seenis to lay niost weight, 
namely, that in making the orders of réparation the commission fol- 
lowed, not its own, but another, ruie of distribution. In this respect 
the railroad contends that the situation is verv much like tiie situation 

in Railroad v. Jacoby, 242 U. S. 89, Z7 Sup'. Ct. 49, 61 L. Ed. , 

and indeed is controlled by that décision. In our opinion, an important 
différence exists for the following reasons : 

Before the commission the Jacoby Case and the case now in liand 
were considered in the same group, and both cases attacked the rail- 
road's rule of distribution on the ground of discrimination. When the 
Jacoby Case came to be tried in the District Court, the plaintiff offered 
no other évidence than the commission's order, whereupon the rail- 
road offered tables showing in détail that during the period then in 
question certain favored companies had received cars amounting to 
59.9 and 59.6 per cent, of their ratings. Jacoby had received a much 
smaller percentage, and the relevancy of the tables was, not so much 
to prove the discrimination, as to show in connection with other évi- 
dence that the commission had calculated Jacoby's damages by using 
precisely the same percentages, and had thus permitted recovery (as 
the Suprême Court said) — 

" • * * not upon the basis of damases sustaiued by reason of the Illégal 
discrimination practifed against tlie plaintiffs as found by the commission, but 
npon the laf'is that (.Tacoby was) entitled to receive cars eqiial In ratio to those 
illegally and preferentlally given to the certain favored companies named la 
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/the tables. The effeçt of the enforeement of sueh rule would be, not to give 
the shipper the damages which he aetually suftered, but would base the recoT- 
ery upon a rule wliieh is condemned as to others, beeause of Its discrimination 
in their favor — a resuit manifestly not intended by the act of Congress." 

In the District Court Jacoby recovered the amount thus improperly 
awarded by the commission, with interest thereon, and the Suprême 
Court held that such a resuit was wrong; and that the jury should 
hâve been instructed that, if the commission's award was in fact based 
on the proposition that Jacoby also was entitled to cars amounting to 
59.9 and 59.6 per cent., the award was erroneous, and the plaintiff 
should not hâve recovered. The Suprême Court said: 

: *'It is urged that the testimony hefore the commission is not ail in the rec- 
ord, apd that for aught that appears the commission may hâve reached its 
conclusion and awarded damages upon other and compétent proofs, and it is 
insisted that the coïncidence of the amount as awarded and the amount ascer- 
talned by the use of the percentages oontained in the tables may not neces- 
sarily bave controlled the action of the commission. But it is difficult to 
reaeh the conclusion that the commission eould hâve arrived at the resuit so 
exactly correspondlng with the one obtained by the use of the peroentage, 
shown in the tables, éxcept by aetually using them to aseertain the sum which 
is exactly the amount resultlng from their application. The commission might 
bave approximated the same resuit by using other and légal means to aseer- 
tain the damages sustalned, but when it is demonstrated that the use of the 
percentages precisely produces the amount awarded to the dollar and cent, it 
«eems almost mathematically certain that the resuit eould hâve been reaùhed 
in no other way. At least, we tlilnk that the testimony was In sueh shape 
tliat, as we hâve already said, the Company was entitled to the si^ecific re- 
quest upon this subject submittlng the inatter to the jury." 

In some respects the case now in hand is like Jacoby's case, but it 
differs in what we regard as a material particular. Laying aside the 
fact that the présent plaintififs ofïered other évidence than the com- 
mission's findings and orders, we think it important to observe that 
the principal of each verdict is for a sum considerably less than the 
principal of the commission's award, so that the recovery hère does 
not rest on the award alone, but is undoubtedly based on ail the évi- 
dence touching the subject of the plaintiff s' damage. As an award 
by the commission is only prima facie évidence of the amount of dam- 
age, it follows that on the trial in the District Court the railroad may 
attack the amount, and, if the évidence show that the award is in- 
correct, the jury should foUow the évidence and reject the award. We 
do not décide the question whether a plaintiff can recover more than 
the comrnission awards, but undoubtedly the railroad may prove that 
the sum is too large. As the verdicts hère demonstrate, the jury did 
not follow the orders of the commission, and it seems to us therefore 
that, even if the awards be calculated on the wrong theory, the plain- 
tiffs hâve not recovered on this theory, but on other évidence, and are 
not to be charged with the commission's possible mistake. In the 
Jacoby Case the jury repeated the commission's mistake precisely, and 
in this respect the case before us appears to be materially différent, 
for the jury hère has rejected the commission's calculation, and bas 
reached a différent resuit. 

[5] We bave considered the railroad's position at some length in 
order to présent it to the Suprême Court if the case should be reviewed 
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by that tribunal, but in our opinion the question is net before us on 
tiiis record for the following reason : The district judge gave to the 
jury a clear and painstaking explanation of the questions submitted, 
and in gênerai ternis he instructed theni about the proper method of 
distributing cars; but, no doubt by inadvertance (as he himself has 
stated in 237 Fed. on page 272), he did not call their attention in détail 
to some of the évidence, particularly to a table or blueprint that was 
regarded by the raiiroad as of much importance. Some of the rail- 
road's requests for charge were based on this table, and, indeed, the 
argument of counsel in this court rested in large measure thereon. 
At the end of the charge the trial judge said : 

"I thitik I havie gone ovet- the subject-matter of ail of the différent points 
submitted to me. So far as they are afflrmed In the gênerai charge they are 
affirmed, and so far as not afflrmed in the gênerai charge they are disafflrnied, 
and counsel, if they ehoose, may call my attention to any spécifie point which 
they would like to hâve speeiflcally answered." 

This was a plain request to counsel to call his attention to any omis- 
sion, and in fairness to him should h?ive been then complied with. But 
he was not asked to answer spe.cifically any of the railroad's points. 
On the contrary, counsel replied as follows: 

"In the flrst perlod we do not dispute the ibst tonnage nor the cost. In tlie 
second period we di.spute the correctness , l^çth of plalntilï's cost Ugures and 
also the tonnage. We ask that the court so charge." 

The court immediately complied with this request,; whereupon each 
party sent out its own calculation of the amount due in order to save 
the jury from labor. As it seems to us, the raiiroad should not now 
be allowed to complain, as it does complain by several assignments of 
error, that some of its requests for instruction were not given. The 
situation is dealt with so well in Thompson v. Lumber Co., 55 Pa. 
Super. Ct; 327, that we content ourselves by repeating what was said 
in that case by Président Judge Rica: 

"The charge as a whole was a clear, conipréhensive, and impartial présenta- 
tion of the issues of fact to be decided, and if there was omission to call at- 
tention to, or coiiimeiit upon ils fuUy as iiilght be deemed désirable, speeifle 
facts or phases of the évidence, it was au inadverteney, which, if the judge's 
attention had been called to it doubtless would hâve been corrected. The déci- 
sions ars nunierous, and are founded on just princii)les essential to the avoid- 
ance of undue ex])!'nse :uid deliiy in the adjudication of c-ases, that Inadvertent 
mistakes or omissions in reviewing the testlraony should be called to the at- 
tention of the court before the case goes to the jury, so that the error, If there 
is one, may be corrected bef(«-e it has done any harui. As to such inadvertent 
omission or mistake, It lias been said, and we think the principle is applicable 
to thèse assignments, that 'a party may not slt silent and take his chance of a 
verdict and then if it is adverse complain of a matter which, if an error, would 
hâve been iunnediately rectified aiid niade harndess.' Ooni. v. Razmus, 210 
Pa. 60!) LfJO Atl. 204] ; Com. v. Miiiney, 210 Pa. 149 [05 Atl. 31, 110 Am. St. Bep. 
763] ; Jledls v. K<mtley, 210 Pa. :524 [05 Atl. 758] ; Slavin v. Northern Cambria 
Street Railway Co., 47 l'a. Super. Ct. 454 ; Com. v. Kaby, 52 Super. Ct. 619." 

[6] 3. With regard to the allowance of damages for delay in the 
form of interest, we find no error to correct. Although such an al- 
lowance in actions of tort is not a matter of right, it is nevertheless 
permissible and often forms part of a verdict. On the facts of this 
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case we cannot say that no allovvance should hâve been made. The 
only ground of the objection is the différence between the amount 
originally claimed before the commission and the amount finally ad- 
judged to be due, and this différence is not of itself sufficient to re- 
quire us to décide as a matter of law tliat the plaintiff's original claims 
were unduly inflated or made in bad faith. Besides, if the subject 
should be within our power on this record, the amount of this allow- 
ance, whether by the commission or by the jury, does not seem to us 
excessive, and we see no reason on this account to interfère with the 
verdict. 

[7] 4. As to the award of counsel fées, we are similarly uncertain. 
We accept the statement of the trial judge that he confined himself to 
compensation for services in the District Court, and, as we do not 
know what facts he had before him, we are unable to say that any 
abuse of discrétion appears f rom the mère amount of his award. 

In each case the judgment is afïirmed. 



BOGKET et al. v. SOUTHERX PAU. CO. 
(Circuit Court of Appeals, Second Circuit. July 2, 1917.) 

No. 253. 

1. CoRPOBATioNS i®=>190 — SriTS Between Stockholdees — Pahties. 

To a suit by miiiority stockholders against tlie majorlty stoclcholder 
based on tlie alleged misuse of its power as sucli for its own benefit and 
to tlie détriment of the minority stockholders, in which no corporate right 
is asserted, the corporation is neither an indispensable nor uecessary 
party. 

2. Corporations <g=5204 — Liabilitt for Acts of Controlled Corporation. 

A corporation which through its control of another, which held a ma- 
jorlty of the stock of a third corporation, caused the latter to take ac- 
tion detrlmental to the Interesls of its minority stockholders, is llable 
therefor to the same extent as though It had been itself the holder of the 
controUing stock. 

3. Election of Remédies iS=>7(1) — Acts Constituting Election — Inconsist- 

ENCY OF Remédies. 

A fruitless attempt to recover by an unavailable remedy does not con- 
stitute an élection which will deprive one of his rights properly recover- 
able by a différent and approprlate remedy. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Election.] 

4. Equity <S=>71(1) — Lâches — Eapsb of Time — Pendexcy of Otiieb Suits. 

The right of a complainant to maintain an effective suit to enforce his 
rights is not barred by lâches because of the lapse of time alone whero 
there has been no préjudice from the delay, and where complainant did 
not acquiesce in the situation, and was not inactive, but mistook his 
remedy. 

Hough, Circuit Judge, dissenting lu part. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

e=aFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
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Suit in equity by Henry L. Bogert and others, executors, against 
the Southern Pacific Company. Decree for complainants, and défend- 
ant appeals. Affirmed. 

For opinion below, see 226 Fed. 500. Sec, also, 215 Fed. 218, and 
211 Fed. 776. 

Joline, Larkin & Rathbone, of New York City (Lewis H. Freedman 
and Arthur H. Van Brunt, both of New York City, of counsel), for 
appellant. 

Dittenhoefer, Gerber & James, of New York City (H. Snowden 
Marshall, A. J. Dittenhoefer, David Gerber, and IXidley F. Phelps, 
ail of New York City, of counsel), for appellees Henry L. Bogert and 
others. 

Georg:e Gordon Battle, of New York City (H. Snowden Marshall, 
A. J. Dittenhoefer, David Gerber, and Dudley F. Phelps, ail of New 
York City, of counsel), for appellees Sarah Rosenfeld and others. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 



WARD, Circuit Judge. The history; of the long struggle of the 
minority stockholders of the Flouston & Texas Central Railway Com- 
pany with the Southern Pacific Company, arising out of thé financial 
difficulties of the railway company, down to the présent suit, can be 
learned by référence to Carey v. Houston & Texas Central Ry. Co. 
(C. C.) 45 Fed. 438; Id. (C. C.) 52 Fed 671; Id., 9 C. C. A. 687; Id., 
161 U. S. 115, 16 Sup. Ct. 537, 40 L. Ed. 638; McArdell v. Olcott, 
189 N. Y. 376, 82 N. E. 161 ; Lawrence v. Southern Pacific Co. (C. 
C.) 180 Fed. 822; Id., 228 U. S. 137, 33 Sup. Ct. 497, 57 L. Ed. 768. 

The grievance alleged in thèse prior suits was a corporate grievance, 
viz. that the foreclosure of the mortgages on the railway company'3 
varions lines had been brought about fraudulently by the Southern 
Pacific Company. The merits were not passed upon in any of thèse 
cases, each being dismissed on the ground that the decree of fore- 
closure could not be attacked colla'terally because there was no proof 
of fraud, and in the last case supra because the railway company was 
an indispensable party. 

The présent suit on behalf of the minority stockholders was brought 
profiting by their previous mistakes, on an entirely différent theory. 
It admits the vaHdity of the foreclosure decree, asserts no corporate 
right of the railway company, but complains that the Southern Pacific 
Company has used its power as the majority and controlling stock- 
holder for its own benefit to the détriment of the minority stockholders. 

Briefly stated, the cause of action is as follows : The railway com- 
pany owed two classes of indebtedness : First, interest in arrear 
amounting with expenses of reorganization to some $2,600.000; sec- 
ond, a floating indebtedness to the Lackawanna Iron & Coal Com- 
pany, $555,914.25 ; to Morgan's Louisiana & Texas Railway & Steam- 
ship Company, $1,795,570.81; to the Southern Development Company, 
$858,113.15— aggregating, with interest, some $3,000,000. 

The reorganization was, generally speaking, wise, fair, and eventual- 
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ly proved very successful. It was a part of the agreement that the 
Southern Pacific Company should pay the first indebtedness above 
mentioned, amounting to $2,602,615.77, and it did so. The stock- 
holders of the railway company were given a right to their proportion 
of the capital stock of the reorganized company upon payment of their 
proportion of both the above accounts, which amounted to an assess- 
ment of about $71 a share. The Southern Pacific Company was given 
the right to take ail stock not taken by the stockholders of the old 
company in considération of its payment of the first account and of 
certain guaranties which it was never called upon to perform. As 
no stockholder of the old company was willing to pay the assessmcnt 
of $71 a share, the Southern Pacific Company got the whole capital 
of $10,000,000 of the reorganized company for an outlay of about $26 
a share. This is the unfairness which the minority stockholders say 
was imposed upon them by means of the control which the Southern 
Pacific Company, as majority stockholder, exercised over tlie railway 
company. 

In the District Court Judge Chatfield bas set forth the facts and the 
law very clearly in two opinions reported 215 Fed. 218, and 226 Ped. 
500, and he entered a decree requiring the Southern Pacific Company 
to deliver to the minority stockholders of the railway company their 
proportionate share of the stock of the reorganized company and of 
the dividends collected, with interest thereon, upon payment of $26,026 
a share, with interest from February 10, 1891. 

We will briefly dispose of the defendant's objections, some of which 
were not pressed in the court below. 

[1] (1) As in this case no corporate right at ail was asserted, the 
railway company was not even a necessary party. 

[2] (2) We think there is nothing in the objection that the South- 
ern Pacific Company cannot be held liable because it was not a stock- 
holder of the railway company. This is literally true, but the record 
makes it perfectiy plain that through its control of the Morgan Com- 
pany, which held a majority of the stock of the railway company, the 
Southern Pacific Company did cause the railway company to waive 
défenses originally pleaded in the foreclosure suit and to consent to a 
decree of foreclosure. It could not do with impunity indirectly what 
it had no right to do directly. 

(3) The défendant insists that it should receive crédit for so much 
of the railway company's floating indebtedness as it gave up to carry 
the reorganization through, and that the minority stockholders shoukl 
be assessed for their proportionate share of it. There is great force 
in this contention as stated. The trouble is that it was never raised in 
the case by pleading or otherwise until an exception was taken to the 
report of the spécial master. There is nothing in the record to show 
what, if anything, the Southern Pacific Company did give up. So 
far as appears, it was not a stockholder of the Lackawanna Company 
or of the development company, and could be interested in the claim 
of the Morgan Une only to the extent that it would be entitled as a 
stockholder to receive after payment of that company's indebtedness. 
Furthermore, the Morgan Line was secured by bonds of the railway 
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Company as collatéral of the face value of $880,000. Under thèse cir- 
cumstances it is quite impossible to say what, if anything, the South- 
ern Pacific Company gave up in connection with the railway company's 
floating indebtedness. 

(4) It is next objected that, because Lawrence, the complainant's 
décèdent, had knowledge of and contributed to ail the prior suits 
against the Southern Pacific Company, he is estopped by the decrees 
in those suits upon the principle of res adjudicata. But the issue pro- 
posed in them was différent, and nothing was decided except that the 
respective courts had no jurisdiction. 

[3] (5) Then it is argued that the complainant is concluded by vir- 
tue of an élection between inconsistent remédies, to wit, because the 
earlier suits of which he was a promoter, proceeded on the ground of 
fraud, whereas this suit goes on the ground of an implied trust. But 
there was no élection. Thèse claims were not opposite and irrecon- 
cilable. None of the former suits passed upon the merits, the courts 
simply deciding that they had no jurisdiction to attack the foreclosure 
decree collaterally. Henry v. Herrington, 193 N. Y. 218, 86 N. E. 
29, 20 h. R. A. (N. S.) 249. A fruitless attempt to recover by an una- 
vailable remedy cannot deprive one of his rights properly recoverable 
by a différent and appropriate remedy. Standard Oil Co. v. Plawkins, 
74 Fed. 395, 20 C. C. A. 468, 33 L. R. A. 739; Barnsdall v. Walte- 
meyer, 142 Fed. 415, 420, 73 C. C. A. 515. 

[4] (6) We do not think that the circumstances of this case justify 
defeating the complainant because of lâches. One familiar ground is 
acquiescence, but the minority stockholdei's hâve not slept on their 
rights. They hâve been striving for many years to recover. No ac- 
quiescence, but exactly the contrary, a continuons and vigorous pro- 
test, appears. So far as the défense of lâches dépends, not on the mère 
passage of time, but upon another familiar ground, viz, a change in 
the situation prejudicial to the défendant, there is no évidence what- 
ever to sustain it. The exact nature of the case has been known to the 
défendant from the beginning, and there is no substântial dispute of 
fact. No equities hâve intervened. ' It would be most inéquitable to 
forfeit the complainant's rights notwithstanding the very long and un- 
usual delay in prosecuting them. 

(7) As the défendant owns the whole of the reorganized company's 
capital and contends that it is worth but little more than the assess- 
ment at $26 a share, a long inquiry would hâve to be gone into to 
ascertain its value. Therefore we think the court below was right in 
requiring the stock to be delivered in specie, 

(8) What we hâve heretofore said on the subject of res adjudicata 
and élection disposes of the objection made to the intervention of 
Gernsheim on thèse grounds. Intervention after interlocutory decree 
in favor of the complainant was proper. 1 Foster's Fédéral Practice, 
p. 434. The objection to the intervention of the représentatives of 
Minzesheimer, deceased, because he is not shown to hâve owned Hîè 
stock before the foreclosure proceédings, 'is founded on equity.rule 
27 (198 Fed. xxv, 115 C. C: A. xxv). That rule, however, applieS to 
stockholders' suits asserting derivative rights on behaîf of the corpora- 
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tion, whereas this suit is a représentative or class suit under equity 
rule 38 (198 Fed. xxix, 115 C. C. A. xxix). 
Decree affirmed. 

HOUGH, Circuit Judge (dissenting in part). While concurring in 
the main with the majority, it seems to me plain that défendant should 
hâve received crédit upon the accounting for such of the floating in- 
debtedness of the Houston, etc., Railway as it gave up in the reor- 
ganization as carried through. We hâve held the Southern Pacific to 
an account as a majoritv shareholder because the majority holder or 
holders of record were but defendant's puppets, to which proposition 
I agrée. 

But défendant when it took ail the shares of the reorganized or new 
corporation, after thèse plaintifïs had decHned to take any, certainly 
lost what the old company owed to the Southern Development Com- 
pany and Morgan's, etc., Co., in the very real sensé of having no one to 
pay the debts. To hâve caused the new or reorganized corporation 
to pay thèse debts (v^^hen Southern Pacific practically owned both debt- 
or and creditors) vi'ould hâve been merely taking money out of one 
pocket and putting it in the other; the debts would hâve remained 
lost just the same. 

It is because this défendant owned and controUed the companies 
which were at once confessed creditors, and themselves the immédi- 
ate controllers of the old Houston, etc., Railway, that liability has been 
imposed on défendant; but why plaintiffs should now receive their 
share of what défendant got, without paying their share of what de- 
fendant lost, is quite beyond me. I think such crédit or allowance in- 
heres in the very.reasons for our décision. If the Southern Pacific 
had itself been sole unsecured créditer of and majority shareholder 
in the old Houston, etc., Railway, and the same kind of reorganization 
had occurred, it is inconceivable that the minority stock owners would 
hâve been let in without paying their share of the floating debt. Yet 
we seem now to admit them as shareholders, while leaving the burden 
of unpaid debt to be shouldered by the concern which we hold to bave 
been (in effect) the majority owner. That the point was not pleaded, 
is immaterial ; the matter is a détail of accounting. 

As for the difRculty of ascertaining just what was the indebtedness 
over collatéral, it may be great; but the légal error below was in re- 
fusing to consider the matter at ail. 

On the question of lâches, I venture to emphasize what seems to 
me the logical resuit of our décision. The action at bar was begun 
over 25 years after it arose. In the sensé of inactivity or acquiescence 
there was no lâches at ail ; but every effort was legally misdirected 
until this suit began. It rests not on fraud, nor concealment, but on 
the assertion of a légal right, which is now enforced by declaring a 
constructive trust and decreeing an accounting. No statute of limi- 
tations was pleaded ; this we hâve said is not essential in equity (Wal- 
1er V, Texas, etc., Co., 229 Fed. at page 92, 143 C. C. A. 363), mean- 
ing that the advantage of measuring by the statute a plaintifï's négli- 
gence in pursuit does not rest on pleading. If the act is relied on as 
a bar, it must be pleaded. Sullivan v. Portland, etc., Co., 94 U. S. 
244 F.— 5 
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806, 24 L. Ed. 324. We hâve measured lâches by analogy with the 
statute (Venner v. Central Trust Co., 204 Fed. 779, 123 C. C. A. 591), 
and done so (in admiralty) even when the party claiming the benefit 
was a foreign corporation in whose favor the statute did not run 
(Davis V. Smokeless Fuel Co., 196 Fed. 753, 116 C. C. A. 381). 

But in principle this court has adhered firmly to the doctrine that 
its equity jurisdiction is not subject to limitations of time or other mat- 
ters created by state law^s. Kirby v. Lake Shore, etc., R. R.. 120 U. 
S. at page 138, 7 Sup. Ct. 430, 30 L: Ed. 569. And see Hubbard v. 
Manhattan Trust Co., 87 Fed. 51, 30 C. C. A. 520. Yet where the 
jurisdiction is concurrent as between law and equity, the chancellor 
is bound to apply the statute (Hall v. Eaw, 102 U. S. at page 466, 26 
E. Ed. 217) ; "in other cases (he) acts only by analogy, and not in 
obédience to the statutes." 

It follovi's that the présent décision holds, in substance, that there 
is no remedy at law for thèse plaintiffs, that equity is the only juris- 
diction for them, and that 25 years of failure to discover an always 
existing cause of action, based on facts of almost pubHc notoriety, 
does not constitute lâches, in the absence of silence, inaction, or ac- 
quiescence by plaintiffs, or loss of advantages or change of situation 
caused or contributed to by plaintiffs on defendant's part. 

In this holding I concur, extrême as the facts are, on the assuniption 
that the case is not one of concurrent jurisdiction. I make that as- 
sumption only because the parties hâve assumed it. 



EQUITABLE TRUST CO. OF NEW ÎORK v. WABASH R. CO. et al. 

BIXBY et al. V. BLAIR et al. 

(Circuit Court of Appeals, SIxth Circuit. June 15, 1016.) 

No. 2965. 

1. PosT Office <g=21(4) — Compensation for Caerying Mails — Rights as 
Betwken Carriers. 

Tliere was an established mail route over the W. Railroad from Détroit 
to Chicago, the compensation for whlch was flxed each four years by 
weighing ail the mail transportetl over any part of the route. The trains 
of the P. Railroad between Toledo and Détroit ran over the W. Company's 
tracks from Romulus to Détroit; the P. Company receiving ail of the 
revenue and paying the W. Company on an agreed tracltage basis. On 
such trains the P. Company carried, as far as Toledo, through mails 
from Détroit to Cincinnati, and the mail so carried was included in that 
on whlch the compensation of the W. Company was fixed, and the W. 
Company was accordingiy paid for the transportation tliereof to Romulus. 
Compensation was similarly paid for the use of mail cars and for haulinS 
them, and the W. Company recognized Its obligation to pay the P. Com- 
pany the portion of the compensation representing the cars hauled by 
that Company, and regularly paid such compensation to the P. Compnny. 
Ileld, that there was an implied contract by the W. Company to pay to 
the P. Company the compensation received for carrying such mail, as it 
was the W. Company's duty to carry such mail under its agreement with 
the Post Office Department, and the P. Company therefore perforraed 

®=3For other ca.ses see same toplc & KBY-NUMBER in ail Key-Mumbered Dlgests & ludexesr 
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the services in dlscliarge of tlie underlying. liability of ttie W. Company, 
for the use and beneflt of that couipany, arid tlie W. Company accepteU 
sucli services and received tlie benetit tliereot; nôr was Itmaterial 
tàat the earryins of the mail by tiie I'. Company was by direction of the 
department, as this direction pertained mereiy to the etlicieucy of the 
service, and not to tlie contract for payment. 

2. PosT Office <©=321(4) — Co.\:i'f;NSATioN roR Caerying Mails — Kiohts as Be- 

TWEEN CaRKIEES. 

The rule that a contract to pay cannot be Implied against one \vho 
receives the benetit, where he has hnd no opiiortunity to elect, did not 
apply, since, while the department ordered the carrying of the mail by 
the P. Company, and the W. Company had no élection in the spécifie 
thing, yet it voluntarily niade the contract by which it put the P. Company 
in a position to be subject to the order, and voluntarily participated in 
presenting to the department the weitihts of the mail in question as a 
part of the basis of its conir)ensation, and voluntarily received sudi 
compensation from the department. 

3. PosT Office <&=521(4) — Compensation for Cabbyixg Mails — Rigiits as 

Between Carriers. 

As the W. Company expressly admitted the right of the P. Company to 
the mail car pay, there w.is no room for tlie inference that the services 
were intended to be gratuitous, as there was no substaiitial différence 
between the two classes of compensation. 

4. RaILROADS "§=208 — ItECEIVERS — EXPENDITUKES — "ÏKAFFIC BALANCE." 

The receivers of the W. Company were authorized to pay such com- 
pensation to the P. Company by the order appointlng thein and authori-i- 
Ing them to pay ail ticliet, tratfic, and car mileage balances, etc., due or 
coming due to Connecting or other railroads, since, while tlie amount in- 
volved was not a "traffic balance," in the strictest and luost comnion use 
of that phrase, it could not be substantially distinguislied therefrom. 

5. Railroads ®=>213. — Receivers — I'rbsentation of Claims — Ancillary Pro- 

ceedings. 

Where receivers were appointed for the W. Company in Missouri, aud 
an ancillary bill tiled in the Ivistern district of Jlicliigan, on which tlie 
same receivers were appointed, the claim of the P. Company should be 
presented to the Michigan court, witliin whose teri'ltory the opérations 
glving rise to the indebtedness occurred, if that court was independently 
administering the property in its .Inrisdiction, and was in a position to 
subject the property in Michigan to its decree, but otherwise the appli- 
cation should be made in Missouri. 

Appeal from the District Court of the United States for the Eastern 
District of Michigan; Arthur J. Tuttle, Judge. 

Suit by the Equitable Trust Company of New York, trustée, against 
the Wabash Railroad Company and another, in whicli WilHam K. Bix- 
by and another were appointed receivers of such railroad, and in which 
Frank W. Blair and others, receivers of the Père Marquette Railroad 
Company filed an intervening pétition against the Wabash receivers. 
From an order requiring the Wabash receivers to pay the claim of 
the intervening petitioners, the Wabash receivers appeal. Afnrmed. 

N. S. Brown, of St. Louis, Mo., for appellants. 
John C. Bills, of Détroit, Mich., for appellees. 

Receivers were appointed for the Wahasli Railroad Company in a m'ortgage 
foreclosure suit in tlie i'nited States District Court at St. Louis, and since 
part of the railroad lay in the Eastern district of Michigan an ancillary bill 
was filed in that district, and the court therein apjiointed as receivers the 
same persons thcretofore appointed in ilissouri, which appointment had been 

®=^For other cases see same topic & KEY-NUMDEH la ail Key-Numbered Digests & Indexes 
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made December 21, 1911. The District Court for the Eastem District of 
Miclilgan aiso duly appointed receivers for tlie Père Marquette Rallroad Com- 
pany. In May, 1914, the Père Marquette receivers tiled an Interveuing péti- 
tion in tlie ancillary suit in whicli tlae Micliigan appointment of receivers for 
tlie Wabash liad been made, and thereby the Père Marquette receivers asked 
that the Wabash receivers be directed to pay over certain suuis vs^hlcli the 
Wabash and Its receivers liad received fronï the Post Office Department for 
earrying the mails, and whlch It was claimed equitably belonged to the Père 
Marquette receivers. By the pleadlngs and upon a hearlng before a spécial 
master, to whom the Issue was referred, the following facts appeared: 

The Père Marquette, runnlng northwesterly from Toledo, dld not reach 
Détroit. The Wabash, runnlng southwesterly from Détroit, did not reach 
Toledo. The tvvo roads Intersected al Eomulus. In 1904 the Père Marquette 
made an arrangement with the Wabash {put Into a fornïal written contract 
in 1910) by whlch the Père Marquette was permltted to run its complète pas- 
senger trains, including mail and express cars, between Romulus and Détroit 
over the Wabash tracks, and It pald theretor to the Wabash compensation 
upon an agreed trackage basis — ail the revenue belonging to the Père Mar- 
quette. There was an establlshed mail route over the Wabash tracks from 
Détroit to Chicago. The comt)ensation whlch was received by the Wabasli 
was flxed at the beginnlng of each four-year period by weighing ail the mail 
transported over any part of this route. The Père Marquette (under an ar- 
rangement with the Cincinnati, Hamilton & Dayton, runnlng from Toledo to 
Cincinnati) was earrying as far as Toledo through mails from Détroit to Cin- 
cinnati, and used therefor the Wabash tracks from Détroit to Romulus. Such 
Detrolt-Clncinnati mail, passing over part of the Détroit-Chicago route, was 
weighed as a part of that which flxed the basis of compensation to the Wa- 
bash for the Détroit-Chicago route ; and aceordingly the compensation for 
earrying this Cincinnati mail between Détroit and Romulus was pald by the 
Post Office Department to the Wabash. The compensation so pald included 
as well charges for the use of mail cars furnished to the aejiartment for its 
use as rallroad post offices and for the hauling of such cars. The compensa- 
tion for such hauling and that for the earrying of the mail nïeasured by 
welght were always separately computed and pald. 

After the beginnlng of this arrangement, the question wbether this com- 
pensation so earned by the Père Marquette, and received by the Wabash, 
should be retalned by the latter or turned over to the former was overlooked. 
In Decem'ber, 1905, the manager of the Père Marquette wrote to the prési- 
dent of the Wabash, reclting the situation, and saylng : "We are, as you know. 
operating our trains over your Une Ronmlus to Delray [a Détroit suburb] on 
a trackage arrangement and of course we are entltled to ail the revenue. 
Win you kindly anthorize us to m'ake Mil against your conipany for the 
amount paid to your company by the government whlch should hâve been 
pald to the Père Marquette, that is $1,713.60?" To this, March 28, 1906, the 
président of the Wabash replled : "We hâve concluded that we should l'efund 
to yoU; the amount we recelve from the Post Ottice Department for mail com- 
pensation, and I bave given instructions to hâve a voucher prepared in your 
favor eovering the amount received up to December 31, 1905, viz. $1,713.60, 
and to hâve voucher made in your favor quarterly hereafter as long as you 
pay us for trackage under the old arrangement." This demand and payment 
In fact covered only the aniounts pald for railway mail cars, since the pay- 
ment of compensation by welght did not com'mence until the beginnlng of the 
next four-year period, viz. July 1, 1907. 

The mail car compensation received by the Wabash lias been continually 
paid over to the Père Marquette, and no question concerning the sanie now 
exists. After the welght payments began, in July, 1907, the Père Marquette 
officiais made no clalm against the Wabash for any part thereof, but appar- 
ently assumed, without looking into the nïatter, that the payments being 
made by the Wabash covered ail the compensation the Wabash was recelving 
but which the Père Marquette had earned. After the Père Marquette receiv- 
ers were appointed, they discovered in 1912 that such mail compensation pald 
and received on the welght basis had not been tuined over, and they made 
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demand therefor on the Wabash receivers. The demaiid %s'as refused, and 
this pétition was flled. 

The theory of the pétition was that the moneys in question were received 
by the Wabash for the use and beneflt of tlie l'ere Maniuette. Tlie answer of 
the Wabash receivers denied liability, and set up tluit it was the intpei-atlve 
duty of the Père Marquette, if it desired to i-eeoive any of tlils mail compen- 
sation, to proceed in tlie uianuer pointed ont by tlie post office régulations for 
the establishment of a "lap route," whicli would autliorize payaient to be 
made by the department directly to the Père ;Mar(!uette. The spécial niaster, 
after flnding the faets in détail found, as conclusions of law, tbat there was no 
iuiplied contract, but that there was a lial>ility as for money had and receiv- 
ed; that the money was owing to tlie Père Jlarquette, and not to the Cin- 
cinnati, Ilamilton & Dayton ; and that the daim was within the class which 
the order appointing the Wabasli ancillary receivers dirocted theni to pay, 
part of it as a preferred claini, and part of it as an expense of opération. 
Thèse défenses hâve been treated by ail parties as ]iroiiei'ly involved, and are 
the only oiies argued in this court. On e.\.eepti(nis to the report, the District 
Court sustained the spécial niaster, and an order was entered that the Wa- 
bash receivers forthwith pay to the Père Maitpiette receivers the whole suni 
claimed, with interest. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). Both 
the spécial master and the District Judge put the HabiUty of the Wa- 
bash on the ground of an équitable obligation which made the money 
received by the Wabash "money paid for the use and beneflt of" the 
Père Marquette. Elaborate arguments are presented to us both in sup- 
port of and against this theory ; but \ve do not believe it necessary to 
décide that issue. 

[1] Both tribunals hâve rejected the theory of implied contract be- 
cause they thought the services of the I^ere Marquette were not render- 
ed to or for the Wabash, or in discharge of any obligation of the Wa- 
bash, but were rather rendered directly to the department and at its re- 
quest — so that the promise to pay would be implied, if at ail, against the 
government and not against the Wabash. This conclusion rightly fol- 
lows f rom the grounds so assumed ; but \ve think the premise is wrong. 
This Cincinnati mail from Détroit and as far as Romulus was a part 
of that covered by the contract between the Wabash and the depart- 
ment for the Détroit-Chicago route. Under the contract between the 
Wabash and the department, as the matter existed in 1904, it would 
hâve been the duty of the Wabash to carry this mail itself, on its own 
trains, as far as Romulus, if it had been so directed, and without any 
additional compensation, iîy virtue of the weighing donc in 1907, a 
duty to pay extra compensation for this mail was recognized and liq- 
uidated, but it was recognized as a duty to the Wabash, and the agreed 
priée was contimially j^aid to the Wabash. So far as concerns the pay- 
ing of compensation, it was immaterial to the department whether the 
work was performed by the Wabash or by some lessee on the Wabash 
rails. The spécial direction that this mail be carried by the Père Mar- 
quette pertained to the efficiency of the service and not to the contract 
for payment. After the weighing period of 1907, if not before, there is. 
fair analogy to a case where the owner of property bas agreed with 
one gênerai contractor that certain work shall be donc, but has reserved 
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the right to direct that particular portions of the work shall be donc 
by particular subcontractors, as might be determined with référence to 
the convenience of work that the same subcontractor might be else- 
where doing for the same owner. 

In view of the whole situation, we think it quite right to say that 
thèse services were performed by the Père Marquette in discharge of 
an underlying liability of the Wabash, and substantially for the use 
and benefit of the Wabash, that the services were accepted by the 
Wabash, and that it received the benefit thereof, viz. the sums of 
money paid to it on this account. Hère we find ail the éléments of an 
implied contract. 

[2] It it said that a contract to pay therefor will not be implied 
against one who receives the benefit unless he had an opportunity to 
elect, and that a man cannot be forced to pay for what he has had no 
chance to refuse. Zottman v. San Francisco, 20 Cal. 96, 81 Am. Dec. 
96. This may be conceded as a gênerai rule, but it will not control in 
this case. It is true that the department directed the Père Marquette 
to carry this mail, and that the Wabash had no élection in the spécifie 
thing; but it had voluntarily made the contract by which it had put 
the Père Marquette in a iMsition to be subject to this order, and out of 
which this order might hâve been anticipated, it had voluntarily par- 
ticipated in presentins to the department the weights of this mail car- 
ried over this section of its Détroit-Chicago route as a part of the basis 
of its compensation for that route, and it had voluntarily collected and 
received from the department this very compensation. The case is 
quite barren of the élément of compelling a man to pay for something 
which has corne to him against his will, or not as the natural resuit of 
his own actions. 

[3] There is no room for any inference that the services were in- 
intended to be gratuitous. When another branch of the same subject- 
matter — the mail car pay — came to the attention of the parties, the 
Père Marquette demanded that such pay be turned over, and the Wa- 
bash expressly admitted that the demand was rightful and promised to 
comply; and it has continually performed this promise. There is no 
substantial distinction between the mail car pay and the weighed mail 
pay ; and, when the latter subsequently came into existence, to say that 
there was an intention for the Père Marquette to perform the service 
and for the Wabash to get and keep the pay, is inconsistent with the ac- 
tion of both parties. 

It appears that the entire running of trains by the Père Marquette 
between Détroit and Toledo was pursuant to a contract between the 
Père Marquette and the Cincinnati, Hamilton & Dayton, to enable 
the latter to get its Cincinnati-Toledo cars tlirough to Detriot, and by 
which contract the Cincinnati, Hamilton & Dayton paid to the Père 
Marquette a stated monthly compensation and was entitled to ail the 
net revenue. Objection was made to allowing the Père Marquette re- 
ceivers to recover as for money received by the Wabash for their use 
ànd benefit, because, it was said, they were not the real beneficiaries, 
since as between themselves and the Cincinnati, Hamilton & Dayton, 
the fund in question equitably belonged wholly to the latter. Counsel 
conceded that this objection would not hâve force if the obligation of 
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the Wabash to pay the Père Marquette restée! on contract between 
them ; and as we hâve adopted and approved the theory of an impHed 
contract, this matter need not be considered. 

[4] At the time the Wabash receivers were appointed, $10,025.63 
of the sum awardcd below had acc^ued, and, according to the view 
which we hâve taken, was thcn a délit from the Wabash to the Père 
Marquette. The Wabash receivers claim that this was only an ordi- 
nary contract debt, and that they should not bave been directed to pay 
it preferentially. The order made l)y the District Court for the East- 
ern District of Missouri, apparently in connection with the appoint- 
ment of receivers, said : 

"Siiid ix'wivcrs iire hpieliy iuithorizod and directed from Urne to tiiiie, out 
of tlie fuiids coiiiiiig into their liands, to pay * * * .iH ticUet. trattic and 
car mileage balances, car lier dieiii and amouuts for car and ocjuipinent re- 
])alrs, wliieli are due or may become duc to Connecting or other rail- 
roads. * * * " 

We think this order clearly covered this debt. It was not only an 
authority, but a direction, to the receivers to pay it out of income. It 
is true, as urgcd, that the amount was not a traffic balance in the strict- 
est and most common use of that phrase, but it cannot be substantially 
distinguished therefrom. If the Père Marquette had carried Chicago 
freight from Détroit to Romulus and there delivered it to the Wabash, 
which had collected the freight money at destination, the division com- 
ing to the Père Marquette would hâve been on one side of the account 
in striking the typical traffic balance. For tlie purposes of thèse trains 
the rails from Détroit to Romulus were Père ïMarquette rails. The 
W^abash collected the entire contract price for carrying ail the mail 
hauled over any portion of the Détroit-Chicago route, but part of the 
mail paid for was hauled part of the way by the Père Marquette. Not 
only does the language used fairly cover the situation, but we fînd facts 
which would naturally and rightly give rise to this direction, thus 
specifically interpreted. Connecting railroads bave current accounts, 
back and forth, covering traffic, car mileage, etc. ; one side is offset 
against the other side ; one side is due to the railroad going into receiv- 
ership, and will be withheld unless the recciver will recognize and pay 
the corrélative indebtedness. In this very case the Père Marquette was 
becoming currently indebted to the Wabash upon the trackage contract, 
and the Wabash did in fact sometimes withhold payments of the rail- 
way mail car compensation imtil the Père Marquette paid the trackage 
rental. Both of the two subject-matters were not only in fact, but 
were regarded by both parties as, parts of one débit and crédit account, 
upon which the balance might be eithcr way. The fact that by mutual 
mistake the item of compensation for the weighed mail was being omit- 
ted from the accounts as currently stated can make no différence in 
the interprétation of the order. 

It was also urged below, and is insisted hère, that a debt of this 
kind could not be permitted to displace the securitv of the bondholders 
whose mortgage was underlying. The District Judge did not express- 
ly pass upon this question. The record is insufficient to inform us 
whether the debt can be paid out of income, or whether resort to the 
body of the property is necessary. If it is claimed that such resort 
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will be necessary, and that the mortgagees will therefore be prejudiced, 
we think the burden is on the Wabash receivers to bring this fact to 
the attention of the court and take its further direction. 

[5] Since this indebtedness of $10,025.63 was the resuit of opéra- 
tions upon that part of the Wabash road within the Michigan jurisdic- 
tion, we think the application should be made to the court below, if it 
is independently administering the property in its jurisdiction, and if it 
may be in a position to subject the body of the property in Michigan 
to its decree ; otherwise, the application should be to the District Court 
in Missouri. 

The order below is affirmed, without préjudice to further proceedings 
in accordance with this opinion. 



LANDERS V. EBIE E. CO. 

(Circuit Court of Appeals, Sixth Circuit June 19, 1917.) 

No. 2945. 

1. Railroads ®=5330(2) — Crossing Accidents— Gates. 

Whlle the fact that gâtes intended to protect travelers at a railroad 
Crossing were open relieves a traveler of the Imperatlve duty to stop, 
look, and listen before going upon the tracks, and usually makes the ques»- 
tion of his contributory négligence one for the jury, a traveler is, though 
the gâtes be open, obliged to continue to exercise the ordinary care a 
reasonably prudent man would for his self-protection. 

2. Raix-boads ©=3330(2) — Crossing Accidents — Négligence. 

Deceased, who followed two other travelers on foot, entered a railroad 
crossing at which he had an unobstructed view to the left down the west 
track for more than 500 feet when the gâtes were open. Before deceased 
and the others could pass, the gâtes were lowered, and the two pedestrians 
in front left the sidewalk and went diagonally north to pass between tha 
gâtes at about the center of the street. Deceased followed them, belng 
only a few feet behind, and was struck and killed by a switch englue ap- 
proachlng on the west track. Had he looked, deceased undoubtedly could 
hâve seen the englne, and the fact that he veered showed that he knew 
the gâtes liad been elosed. Held, that as the engine was equipped with 
lights, and ail the bystanders heard it, deceased must be deemed guilty 
of négligence. 

3. Eailkoads ©=330(2) — Crossing Accidents — Négligence. 

In such case, deceased cannot be deemed free from contributory négli- 
gence on the theory that the entire zone between the two gâtes was a place 
of danger, and that he was justifled in golng forward to get out of it, for 
tlie tracks were straight, and he could readily hâve seen the approach- 
ing englne and avoided it. 

4. Eailroads <©=>324(1) — Crossing Accidents— Contributory Négligence. 

In such case, deceased could not be deemed free froni contributory nég- 
ligence on the ground that trains on the vyest track habitually came from 
a direction opposite that from which came the switch engine that ran 
down deceased. 

5. Railroads ©=3346(3) — Crossing Accidents— Contributory Négligence. 

In such case, where deceased attenipted to pass so close in front of tha 
engine that he did not bave more than two seconds of timte, the railroad 
Company cannot be held llable because, after the accident, his shoe was 
found wedged between the edge of the crossing planking and the rail, 

iË:=3For other cases see same tople & KBY-NUMBKR 1d ail Key-Numbered Digest» & Indexe» 
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on the thoory fhat fhe tlefect, whieh was in tlie street, not intended for 
pedestrians, eoustltutea a trap In \Yliicb deceased's foot caught, for, if liis 
foot was eauglit and lield, the interval of lime between tlie catching and 
tli(! fatal coliiKion was so short tliat tlie railroad operatives coutd in no 
way hâve avoide<l it. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; John H. Clarke, Judge. 

Action by Jennie Eanders, administratrix, against the Erie Railroad 
Company. There was a judgment for défendant, and plaintiff brings 
error. Aifirmed. 

Britton S. Johnson, of Kent, Ohio, and Timothy S. Hogan, of Co- 
kimbus, Ohio, for plaintiff in error. 

J. Paul Lamb, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Plaintiff in error was plaintiff below. 
lier intestate was kilied by defendant's switcli engine at a highway 
crossing in the village of Kent, Ohio. The trial court directed a verdict 
for défendant, on the ground of contributory négligence. Eanders, the 
man kilied, was under no contract relationship with the railroad. 

The accident happened about 9 o'clock, p. m., on April 22d. Landers 
was on foot, going west. There were two north and south railroad 
tracks, constituting the double track of the main line. The crossing 
was protected on both sides by gâtes, and supplementary arms from 
thèse gâtes barred the sidewalk passage. Landers lived in town and 
was familiar with the situation. As Landers approached the crossing, 
there were obstructions to his view toward the south ; but as he passed 
thèse obstructions, and came near the east rail of the east track, he 
had a clear view to the left down the west track for 500 feet. The 
switch engine which struck him approached on the west track from 
the south, running backward. A party of three undertook this crossing ; 
Landers was a stranger to the other two, and was walking from 6 to 
10 feet behind them. As they ail approached and crossed the location 
of the east gâte, that gâte was open, and a street car had just corne 
across from the west. Either then or just before, the weSt gâtes closed.. 
They were certainly closed as early as the time when the two men 
ahead were approaching the west track and Landers was upon the 
east track. The two men left the sidewalk and went diagonally north,, 
in order to pass between the west gâtes at about the center of the 
street. They saw the engine coming, knew that they had scant time to 
get across, and they did barely do so. Just as they were upon or en- 
tering upon the west track, they looked back and sav/ Landers follow- 
ing them on the same diagonal path and only a few feet behind them., 
After the engine passed, they did not see him, and investigation dis- 
closed his body 30 or 40 feet north, where it had been dragged by the 
engine after he was hit. 

[1] It is accepted by this court, as the rule of such a situation in 
Ohio, that open gâtes operate materially to lessen the degree of care 
otherwise incumbent upon persons about to cross a railroad ; that there 
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is then, on the part of the traveler, no imperative duty to stop and look 
and listen before going upon the tracks, and that the question of his 
contributory négligence will usually be for the jury; but that he is, 
nevertheless, obliged to continue to exercise such ordinary care as a 
reasonabiy prudent nian would do for his self-protection. IMount y. 
Railway (C. C. A. 6) 61 Fed. 375, 378, 9 C. C. A. 326; B. & O. R. R. 
V. Anderson (C. C. A. 6) 75 Fed. 811, 22 C. C. A. 415; Erie Co. v. 
Schultz (C. C. A. 6) 183 Fed. 673, 675, 676, 106 C. C. A. 23. 

[2] The proper application of this rule does not cover circum- 
stànces, such as are hère involved, far enough to prevent an inévitable 
inference of négligence. Not only was Landers on foot (an important 
matter as affecting both looking and listening), but before he came into 
the actual danger zone the west gâte was lowered, and undoubtedly 
he saw it and started to go around. From that time on anything in the 
nature of an invitation to cross ceased, Landers had notice that some- 
thing was coming, and if he stepped upon the west track without look- 
ing in both directions his act would clearly be négligence. There is no 
escape from the conclusion that he did go upon the track, intending to 
cross it, and while the approaching engine was within a few f eet ; nor 
from the inference that, if he looked towards the south, he saw 
it. Plaintiff's witnesses state the distance of the engine from Lan- 
ders, when he stepped on the track, as low as 4 feet, but to consider it 20 
or 25 feet is to give the benefit of every doubt, and this means not more 
than two seconds of time. The night was not dark, the tender carried 
a light, and every one of the five or six bystanders, plaintiff's wit- 
nesses, saw the engine coming, from some distance away until the acci- 
dent. Ail of them heard either the noise of its wheels or the bell ring- 
ing. We think ail reasonable minds must agrée, either that Landers 
did not look in this direction, or else that, if he did look, he misjudged 
the distance, and thought he could get across ahead of the engine. .In 
either event and upon most familiar principles he was négligent. 

[3] It is argued that the entire zone between the two gâtes is a place 
of danger, and that, since he eiitered this zone without fault on his 
part, he is not to be blamed for what he did in trying to get out of it. 
This proposition cannot be accepted broadly enough to reach this situ-; 
ation. It is easy to suggest circumstances where the closing of gâtes 
while the traveler was between them would excuse conduct on his part 
otherwise very négligent ; but hère the tracks were straight in both di- 
rections, there was no other engine passing, nor any distracting noise, 
a man on foot could see that nothing was approaching from either di- 
rection upon the east track, and could almost instantly step back and 
around or under the east gâtes, if they were then closed. Thèse facts 
cannot furnish a sufficient excuse for going upon and trying to cross 
the west track without looking, or for deliberately hastening across so 
closely in front of the engine, if in fact he saw it coming. 

[4] It is also said that trains on the west track customarily came 
from the north, and that Landers, therefore, would not naturally hâve 
expected anything from the south. This does not excuse, uniess we 
go to the extent of saying that, for this reason, he was not bound to 
l)ay the slightest attention to the south, from which direction the engine 
was coming and was almost upon him; and this cannot be said. 
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[5] There was also évidence from which plaintiff daims the jury 
would hâve had a right to infer that, as he was crossing the track, 
Landers' foot was caught and held in a hole in the planking, which 
defect défendant had neghgently allowed to continue. It appears that, 
in the central part of the highway crossing, there was planking between 
the rails; that, at one spot, the edge of the planking next to the rail 
had worn away so that for the length of a foot or two there was a 
distance of 3 or 4 inches between the rail and the plank, along the 
inside of the rail, and where there necessarily Avas some space for the 
travel of the wheel flange, and that, immediately after the accident, 
L,anders' right shoe, unbuttoned, was found so forced into this de- 
pression that it was removed with difîfîculty, Whether this defect in the 
part of the crossing intended for vehicles could, under the évidence 
hère, rightly be thought to imply négligence on the part of the railroad 
as against Landers, who had left the sidewalk and was going out 
around the end of the gâte in the roadway, is not clear ; but, in view 
of the meagerjress of the testimony conccrning its exact character, we 
prefer to assume that plaintiff is right in this contention, and also to 
assume — although this cornes near to being only surmise — that Lan- 
ders' shoe was caught in this hole before he was struck, rather than 
afterwards pressed in by the flange of the wheel. Based on thèse 
premises, plaintiff urges that the effect of Landers' contributory nég- 
ligence is thereby obviated, or perhaps that there is afforded thereby 
some reason for doubting the existence of contributory négligence. 
We cannot see that either of thèse conclusions can be drawn from the 
premises. If the traveler starts across the track far enough ahead 
of the oncoming engine so that there may be reasonable doubt of his 
great carelessness, the fact that his foot becomes caught in a defect 
is of evidential force in disputing the inference of négligence other- 
wise tending to arise from his failure to get across successfully ; but 
where, as hère, his action in trying to cross would raise an indisputable 
presumption of négligence, if the path were smooth and perfect, that 
presumption cannot become disputable because the path turns out to 
be defective. 

It is doubtless true that there are circumstances where the existence 
of a defect in the crossing, which caught a traveler who had negli- 
gently attempted to cross, and held him until he was hit, would serve 
to support a recovery ; but this, it would seem, must be either because 
the engineer was not diligent in stopping after he saw the traveler's 
predicament (Dickson v. Chattanooga Ry. & Light Co., 237 Fed. 352, 
150 C. C. A. 366), or because the holding, in what proved to be 
the trap, was long enough continued so that the contributory nég- 
ligence in attempting to cross might be thought to hâve exhausted itself , 
and to hâve been superseded by defendant's existing and continued 
négligence in maintaining the trap, so that thus it might be said that the 
contributory négligence was no longer a concurrent cause. The cir- 
cumstances of this case lend no support to this theory. If there were 
a catching and holding, they were practically only instantaneous. The 
resuit was only that which would hâve foUowed almost any kind of 
misstep. To say that defendant's maintenance of the defective cross- 
ing was a supervening or proximate cause, taking efïect after thé 



76 



244 FEDERAL REPORTEll 



contnbutory négligence had ceased to hâve its normal conséquence, 
would be to substitute théories for facts. 
The judgment must be affirmed. 



PENNSYLA^ANIA n. CO. v. ROGKKS. 

(Circuit Court of Appeals, Third Cireuit. Juue 27, 1017.) 

No. 2200. 

1. Xeolioekce ®=j1.'î6(9, 26)— Qx:r:sTioKa roB Jury— Contiubutouy Xfmli- 

GENCE. 

Wheii tlie faets a.s to a defeinlanfs iieaillyriiee or deeeased's contribn- 
tory ije.slispiice are sncli tliat ail roasojiable liioii ni'ust draw one conclu- 
sion froui tlieni. tlien it is the duty of tlie court to pereraptorily instnict 
the .lury to rcuder a verdict accordiiifrly ; but wheii tliere if* a coiiHict in 
the testiniony, sucli as to warrant reasoiiable men in drjiwiiis dilTerent 
couclusion.s, questions of négligence and contributory négligence are pri- 
marily for the jury. 

2. Carriers <S=3.'!20(10), 347(.?)— Injuries to Prospective Passenger— Quit- 

tions FOR Jury. 

In an action for tlie death of plaintiff's husiiand, pliiiiitiff testified that 
lie alighted from a vehicle and prot'eeded to a raili-oad station to tiike a 
train, liaving a ticket in his pocket: that lie went towards a plardœd 
cros.sing provided by the railroad coni'pany as the only af'proach across 
traeks to that side of the station; tliat as he neared the crossing he stop- 
ped to let a car pass, and, after it had passed, Icoked around and then 
vk'alked upon the cr(;ssing. Défendant introduced testiniony tending to 
prove tliat the accident happened 2:_{ minutes befin-e train time, from 
which it was chiinied that he v\'as iiot going to the station to take a train, 
but to transact business, and that he vi-as not walkiug on the crossing, 
but on the roadbed. from two to four feet from tlie crossing, or at least 
had one foot upon the roadbed. It also appeared that a watchman at the 
crossing gave him! no warniiig, and that a niember of the crew on the 
car uearest him gave no warning until alniost at the instant he was 
struck. Hcld, tliat the court propeily refused to décide the questions of 
négligence and contributory négligence as niatters of law, as theso issues 
could only be decided after the jury had determiued deeeased's relation 
to tlie défendant, and questions as to the warning giveu, if any, and its 
sufficiency. 

3. Carriers ®=>280(1) — Iîaii-eoads <®=3r).S(l), ;!5(K1) — Decree of Care Ee- 

quired. 

Tlie duty of a carrier to a trespasser on its traeks Is the duty to avoid 
willful iujury ; its duty to a straiiger or one crossing its traeks ujion a 
legitimate errand to its station, that of ordinary care; and its duty to a 
passenger, care in a liigh degree. 

4. Carriers ®=247(2) — Relation of Passenoep. and Carrier— Commence- 

ment. 

The relation of . carrier and passenger is created by no presci'ibed 
course of action, but is evidem'ed by couduet ot the person lu furtherance 
of his liona flde intention to board the carrier's train, and is complète 
when by such conduct he reasonably informs tlie carrier of that intention 
and brings himself withln the carrier's protection. 

5. Carriers <S=:5280(1) — Inju'ries to Passenger— Degree of Care Required. 

Wlien the relation of carrier and passenger is established, eitlier when 
the passenger ha.s reached tlie carrier's premlses, or when he has boarded 
its train, he is entitled to reeelve from the carrier a liigh iueasure of care ; 
that is, ail the care which ttie peculiar circunistances of the place and 
occasion reasonably require, which will be Increased and diminished ac- 

<g=For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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cording as the ordiiiary liability to danger and accident is Increased and 
diminlshed in tlie movenient aud management of trains. 
6. CAKmEKs <S=5325 — Injuries to Passengers— CoNTRinuTORY Négligence- 
Cake Kequibed. 

In exacting of a carrier a high meas-ure of care for tlie protection 
of ils passengers, tlie law does not witlidraw froni tlie passenger ail duty 
to exercise care for liis own protection, Init appwi'tions between tliem tlie 
care which In a given situation sliould be exercised, and the degree of 
care required varies witli tbe circnuistances. 

In Error to the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Action by Lena M. Rogers, administratrix of Charles A. Rogers, 
deceased, against the Pennsylvania Raiiroad Company. Jtidgment for 
plaintiff, and défendant brings error. Afhrnied. 

Théodore Strong, of New Brunswick, N. J., for plaintiff in error. 
Wescott & Weaver, of Camden, N. J., for défendant in error. 

Before BUFFINGTON, McPFlERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an action brought against the 
raiiroad company for negligently causing the death of the plaintifï's 
intestate. The verdict was for the plaintiff; the défendant sued out 
this writ. 

Of the thirty-two assignments of error the défendant relied upon 
twenty-thrce, presenting questions, which, so far as they are substan- 
tial, may be classified as follows : 

(1) Whether the court erred in refusing to direct a verdict for the 
défendant on the ground (a) that no négligence on its part was proven, 
and (b) that the intestate was guilty of contributory négligence ; involv- 
ing questions of f act which the court was asked to décide as matters of 
law, 

(2) Whether at the time of his injury the intestate was upon the 
premises of the défendant (a) as a trespasser, (b) as one upon a legiti- 
mate errand, or (c) as a passenger; raising questions of law 

(3) Whether the court erred in charging the jury as to the measure 
of care which in thèse sevcral relations (a) the raiiroad company owed 
the intestate, and (b) the intestate owed himself . 

The facts of the case were sharply disputed, The plaintiff testified 
that she drove to Princeton Jtinction with her husband; that arriving 
at a point opposite the station he gave her the reins, kissed her good- 
bye, alighted and proceeded to the station to take a train to Asbury 
Park, having in his pocket a ticket to that destination. She further 
testified, that to reach the station her husband had to cross two raii- 
road tracks ; that he went toward a planked crossing provided by tlie 
raiiroad company as the only approach for passengers to that side of 
the station ; that over thèse tracks several trains were being shif ted ; 
that as he neared the crossing he stopped a moment to let a car pass, 
and after it had passed, he looked around and then walked on the 
crossing; that just then another train backed up and obscured her 
view ; that she saw his bat fiy off, and later was told that he had been 

Q=sFor otber cases see saiiie topic &■ KKY-NUMBER iu ail Key-Numberéd Slgssts & ludexei 
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killed. Another witness testified that after the accident, blood stains 
were found upon the crossing. 

The défendant contended tliat the intestate was not a passenger. It 
introduced testimony tending to prove, first, that the accident happened 
twenty-three minutes before train time, deducing therefrom the infer- 
ence that the intestate was not approaching the station to take a train 
but to transact business ; and second, that in approaching the station he 
did not walk upon the crossing, but walked on the roadbed between 
tlae two tracks and was struck by a train backing toward the crossing 
when he was from four to two feet from it, or when at least he had 
one foot upon it, arguing therefrom that he was a trespasser. D. h. & 

W. R. R. Co. V. James, 241 Fed. 344, C. C. A. ■ — -. It further 

appeared that one of the crew of a nearby train was temporarily sta- 
tioned at the crossing as a watcliman, but gave the intestate no warn- 
ing; and that on the car nearest the intestate as the train backed upon 
him was one of its crew, who gave him no warning until at the instant 
or ahriost at the instant the car struck him. 

[1,2] Tliere thus appears a pronounced conflict in the testimony 
both as to the status of the intestate when upon the defendant's prem- 
ises, and how and at what point the accident occurred. We are asked, 
notwithstanding this conflict, to hold that the trial court erred in sub- 
mitting the case to the juiy. The principle by which a trial court is 
controlled in withdrawing a case from the jury in the présence of such 
conflict of testimony, was considered by us in Philadelphia and Read- 

ing Railway Co. v. Marland, 239 Fed. 1, C. C. A. , and need 

not be restated, except to say, that when facts as to the defendant's 
négligence or the intestate's contributory négligence are such that ail 
reasonable men must draw one conclusion from them, tllen unquestion- 
ably it is the duty of the court to peremptorily instruct the jury to ren- 
der a verdict accordingly. But when there is conflict in the testimony 
such as to warrant reasonable men to draw différent conclusions, 
questions of négligence and contributory négligence are primarily for 
the jury. Applying this well settled principle to the vigorously disput- 
ed facts of this case, we are satisfied that tlie court committed no^ error 
in refusing to décide as matters of law questions of négligence and 
contributory négligence, as it is clear that under the facts of the case 
thèse issues were susceptible of décision only after certain facts, such 
as the relation of the intestate to the carrier, the warning given, if any, 
and its sufficiency, had first been determined by the jury. 

[3] This brings us to the question of the court's errors in charging 
the law. The defendant's complaint seems to be directed more to the 
court's refusai to accept its contention that the intestate was not a 
passenger than to the correctness of the law as charged upon the rela- 
tion of carrier and passenger. But as, we hâve found that the status 
of the intestate upon the defendant's premises was purely a question of 
fact, we are concerned only with the law as charged by the court upon 
the questions submitted to the jury. Of thèse the fundamental ques- 
tion was, whether the intestate, admittedly being upon the defendant's 
prémises, was there as a passenger, a person upon a legitimate errand, 
or as a trespasser, and not knowing in which of thèse capacities the 
jury might find him, the court instructed the jury upon the law as to 
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each. In brief it defined the duty of the carrier to a trespasser as the 
duty to avoid willful injury; its duty to a stranger or one upoii a legiti- 
mate errand as that of ordinary care; and its duty to a passenger to be 
care in a high degree; and directed the jury to apply this law as it 
found the fact. We discern no error in the law as stated and elabo- 
i-ated by the trial court. 

[4, 5] The relation of carrier and passenger is created by no pre- 
scribed course of action. It is evidenced by conduct of the person in 
furtherance of his bona fide intention to board the carrier's train, and 
is complète when by that conduct he reasonably informs the carrier of 
that intention, and brings himself within the carrier's protection. But 
when the relation is established, (and it may be established when the 
passenger bas reached the carrier's premises quite as well as when he 
bas boarded its train) the passenger is entitled to receive from the car- 
rier a high measure of care, that is, ail the care which the peculiar cir- 
cumstances of the place and occasion reasonably require, which will 
be increased and diminished according as the ordinary liability to dan- 
ger and accident is increased and diminished in the movement and 
management of trains. MacFeat's Adm'rs v. P., \V. & B. R. R. Co., 
5 Pennewill (Del.) 52, 66, 62 Atl. 898. 

[6] In exacting of a carrier a high measure of care for the protec- 
tion of its passengers, varying in degree with the danger of the place 
and occasion, the law does not withdraw from the passenger ail duty 
to exercise care for his own protection, but rather apportions between 
them the care which in a given situation shoukl be exercised to avoid 
injury. Thus in Jewett v. Klein, 27 N. J. Eq. 550, the Court of Errors 
and Àppeals of the State of New Jersey gave as the carrier's measure 
of care for a passenger about to cross a track to board a train on the 
next track the very highest degree of care, which included the duty 
not to move a train upon the track which the passenger was obliged to 
cross, and also prescribed for the passenger relatively the lowest meas- 
ure of care by permitting him to assume that the carrier would do its 
duty, and relieving him of his customary duty to look for an approach- 
ing train. The degree of care requirecl of both carrier and passenger 
varies, as we hâve said, with the circumstances, as where, in D., L. & 
W. R. R. Co. V. Priée, 221 Fed. 848, 137 C. C. A. 406 (and in this case, 
if the intestate was a passenger), the passenger was subjected to a les- 
ser danger than in Jewett v. Klein in crossing a track to get to the 
station to board a train on the opposite side. In such cases, questions 
whether or not the carrier was négligent and the passenger contribu- 
tively négligent, hâve been held questions for the jury to détermine on 
due considération of the obligations of both the carrier and the pas- 
senger, as they arise from the peculiar dangers of the situation. War- 
ner V. B. & O. R. R. Co., 168 U. S. 339, 18 Sup. Ct. 68, 42 L. Ed. 491 ; 
Graven v. MacLeod, 92 Fed. 846, 35 C. C. A. 47 ; and C. & O. Ry. 
Co. V. King, 99 Fed. 251, 40 C. C. A. 432, 49 L. R. A. 102. This was 
precisely what the trial court instructed the jury in this case. We 
therefore find no error. 

The judgment below is affirmed. 
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THE OOEANA. 

(Circuit Court of Appeals, Second Circuit. May 25, 1017.) 

Ao. 261. 

1. Maritime Liens <S==>21 — Contract fob Conditionai, Sale of Vessel — Cove- 

KANT Agains,t, Liens. 

A contract, for the sale of a vessel provided that until fnlly pnid for 
tlie purcliaser sliould keep it clear of liens, "ànd if any lien or Ubel is 
filed or asserted the same shall be immediately bonded by tlie purcliaser." 
lleld, that tlie provision for bondlns was not a permission to create liens, 
but one added ont of abniidant caution. 

2. Maritime Liens <g=521 — Liens for Eepairs and Supplies — Fedebal Stat- 

UTE. 

Under Aet .Tune 2.3, 1910, c. 373, 36 Stat. 604 (Conip. St. 1916, §§ 778;i- 
7787), which gives a lien for repairs, supplies, and otlier necessaries fiir- 
nished to a vessel on order of the owner or certain others, includiiif; any 
person intrusted with the mîinafrement of the vessel in the port of supply, 
subject to the exception that no lien shall be conterred where "thefurnisb- 
er knew or by the exercise of reasonable diligence could hâve ascertained" 
tlint^ the pèrson ordering was without authority to bind the vessel thero- 
for, one furnishlng repairs ori supplies on the order of persons intrusted 
with the management of the vessel is under no duty to search the records 
to ascertain the ownership of the vessel or the authority of such person. 

3. Maritime Liens ©=321 — Liens for Kepaibs and Supplies — Pubcuases by 

Pbesons Intrusted with Management of "Vessel. 

The owner of a steamsliip made a contract for her eonditional sale, 
providing that the purchaser should create no liens thereon untll final 
payment. While the vessel was stlll in the seller's yard, and before for- 
mal delivery, agents of the purchaser vpere allowed to take actual charge, 
and to order repairs and supplies to fit her for service, and after her 
actual delivery and removal other repairs and su|)plies were proeured, but 
not paid for, also with tlie knowledge of the seller, whlch afterwards re- 
took possession for breaeh of the contract. Ilcld., that ail persons so fur- 
nishlng repairs and supplies, whether before or after formai delivery of 
the vessel, without knowledge or notice of the contract of sale, were 
entitled to liens therefor. 

Appeal f rom the District Court of the United States for the Eastern 
District of New York. 

Consolidated suits in admiralty to enforce maritime liens against the 
steamship Oceana ; the Morse Dry Dock & Repair Company, claimant. 
Decree for certain of the libelants, and claimant and the Kniffin & 
Demarest Company appeal. Modified and affirmed. 

For opinion below, see 233 Fed. 139. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for appellant claimant. 

Ralph James M. Bullowa, of New York City, for appellant Kniffin 
& Demarest Co. 

Robinson Leech, of New York City, for appellees Maryland Coal & 
Coke Co. and W. & A. Fletcher Co. 

Burlingham, Montgomery & Beecher, of New York City (E. Curtis 
Rouse, of New York City, of counsel), for appellees Samuel E. Hun- 
ter and others. 

®=pFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digest» & Indexes 
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James W. Prendergast, of New York City, for appellees F. W. De- 
voe and C. T. Reynolds Co. 

Russell T. Mount, of New York City, for John Wanamaker. 

Alexander & Ash, of New York City, for appellees Burns Bros., 
Frank W. McKee, and Mutual Steam Laundr>' Co. 

Julius Offenbach, of New York City, for appellees A. Silz, Inc., 
and others. 

House, Grossman & Vorhaus, of New York City (Moses H. Gross- 
man and Charles Goldzier, botla of New York City, of counsel), for 
appellee J. & J. Eager & Co. 

Carter & Carter, of New York City (Peter S. Carter, of New York 
City, of counsel), for appellees John Campbell and Susan M. Stewart. 

Blumenstlel & Blumenstiel, of New York City (Abraham S. Arnold, 
of New York City, of counsel), for appellee Anheuser-Busch Agency. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judgc. December 5, 1914, the steamer Oceana, 
while in their yard for overhauling, was sold by the owners, the Morse 
Dry Dock & Repair Company, to the Bermuda American Steamship 
Company, Limited. In accordance with the agreement of sale the bill 
of sale was deposited in escrow in the Columbia Trust Company, ta be 
delivered only upon performance by the vendee of certain of the cove- 
nants in the agreement. It never was delivered, because the vessel 
was retaken by the Morse Company on account of the failure of the 
vendee to perform thèse covenants. 

Between December 10, 1914, and March 8, 1915, a large amount of 
repairs, supplies, and other necessaries were furnished on the order of 
the Bermuda Company, although title was in the Morse Company by 
bills of sale duly recorded in the United States custom house for the 
port of New York, which was the home port of the vessel. 

[1] The agreement of sale contained, among others, the following 
covenant by the vendee : 

','(5) Until said ship is completely paid for, the purchaser covenants as 
follows: 

"(a) To keep said shlp çlear of any liens froni any cause, and if any lien 
or llbel is filed or asserted, the same shall be iinmediately lionded by the 
purchaser. The purchaser agrées to promiDtly pay current bills for supplies 
and repairs to said ship, and exhibit at reasonable times the slilp's accounts 
and bills to seller's représentatives." 

The libelants contend that thi.ç provision as to bonding is an authori- 
ty to the vendee to create liens ; but we regard it, on the contrary, as a 
prohibition added out of abundant caution. 

On and after December lOth, while the vessel was still in the ven- 
dor's yard, the vendee was allowed by the vendor to take possession 
and fit her out at a cost of some $12,000, but she was not actually de- 
livered to the vendee and removed f rom the yard imtil December 25th. 

Sixty-nine différent libels hâve been filed against the steamer in rem, 
which were Consolidated in the présent suit; the Morse Company, 
claimant, giving a stipulation in the sum of $100,000 to pay ail awards 
to the libelants, with costs. Judge Veeder referred the claims to James 
K. Symmers, Esq., as spécial commissioner, who sustained the claims 
244 F.— 6 
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of such of the libelants as did not know that the Bermuda Company 
was a conditional vendee, or who had asked the officers or agents of 
that Company as to its connection with the steamer and been told that 
it was absolùte owner, and who furnished repairs and supplies after 
December 25, 1914, the date of the actual delivery of the vessel. 

Hc disallowed claims of certain of the libelants on the ground that 
they had notice sufficient to put them on inquiry as to the nature of the 
Bermuda Company's interest in the vessel. The District Judge sus- 
tained exceptions to the commissioner's finding that there could be no 
lien for repairs and supplies furnished before December 25, 1914. 
Evidently by inadvertence he included in this category the claim of the 
W. & A. Fletcher Co., $173.27 of which was disallowed by the com- 
missioner for a différent reason, viz., that they were for articles fur- 
nished, not to the steamer, but to the pier. 

The Morse Company, claimant, has assigned error to the decree in 
allowing any of the claims, and Kniffin & Demarest Company hâve as- 
signed error for dismissing their libel. The sole question is whether 
the court has rightly applied the act of Congress of June 23, 1910, the 
applicable sections of which are : 

"1. Any person funilslilng repairs, supplies, or otlier necessaries, Including 
tlie use of dry clo<:k or murine railway, to a vessel, whether foreign or do- 
inestic, upon the order of the owuer or owners of such vessel, or of a person 
by him or them autliorized, shall hâve a maritime lien on the vessel which 
may be enforced by a proeeeding in rem, and it shall not be necessary to al- 
lège or prove that crédit was given to the vessel. 

"2. The following persons shall be presumed to hâve authority from the 
owner or owners to procure repairs, supplies, and other necessaries for the 
vessel: The managing ownei-, shlp's husband, master, or any person to whom 
the management of the vessel at the port of supply is intrusted. No person 
tortiously or unlawfuUy in possession or charge of a vessel shall hâve au- 
thority to bind the vessel. 

•'8. The officers and ageut.s of a vessel specifled in section 2 shall be 
taken to include such officers and agents when appointed by a charterer, by 
an owner pro hac vice, or by an agreed purchaser In possession of the ves- 
.sel, but nothing in this act shall be construed to confer a lien when the fur- 
nisher knew, or by the exercise of reasonaWe diligence could hâve ascer- 
fained, that because of the ternis of a charter party, agreement for sale of 
Ihe vessel, or for any other reason, the person ordering the repairs, supplies, 
or other necessaries was without authority to bind the vessel therefor." 

Obviously the act was passed in restriction of the rights of vessel 
owners and in the aid of those who f urnish repairs, supplies, and other 
necessaries. It wiped out ail différence between foreign and domestic 
vessels, and between repairs, supplies, and other necessaries fumished 
in the home port, as distinguished from those furnished in foreign 
ports, and between such as were ordered by the master and such as 
were ordered by the owners. It created a presumption of law of the 
vessel's liability for ail repairs, supplies, and other necessaries ordered 
by the master, managing owner, ship's husband, charterer, any person 
to whom the management of the vessel is intrusted at the port of sup- 
ply, owner pro hac vice, and conditional vendee. There is an excep- 
tion in favor of the vessel owner, relied upon by the claimant in this 
suit, in the case of repairs, supplies, or other necessaries ordered by a 
charterer or conditional vendee, who has no authority to bind the ves- 
sel, provided the repair and supply men knew, or ought with reasonable 
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diligence to hâve learned, that the charter or conditional agreement of 
sale deprived the charterer or vendee of this authority. 

[2] While it is true that an examination of the records of the cus- 
tom house at this port would hâve disclosed the fact that the Morse 
Company, and not the Bermuda Company, was the owner of the 
steamer, knowledge of which fact would require the libelants to make 
further inquiry, we do not see any ground for holding that reasonable 
diligence required thcm to make any such search. They were entitled 
to a lien without giving crédit to the vessel, and they were entitled to 
treat those intrusted with her management as authorized to order re- 
pairs, supplies, and other necessaries which would be secured by such a 
lien. It lay upon the claimant to show some fact or circumstance which 
would bave put thèse libelants on inquiry, and it bas not donc so. This 
is the view taken by Judge Rose in Tlie City of Milford (D. C.) 199 
Fed. 956, and by the Circuit Court of Appeals for the Third Circuit in 
the case of The Yankee, 233 Fed. 919, 147 C. C. A. 593. 

The claimant puts great stress on the décision of the Suprême Court 
in The Valencia, 165 U. S. 264, 17 Sup. Ct. 323, 41 L. Ed. 710, made 
long before the passage of the act of 1910. It is not applicable. In 
that case the least inquiry would bave disclosed the fact that the Com- 
pany operating the steamer was a charterer bound to pay for coal ; but 
the libelant supplied coal, not on the order of the master, but of the 
Company, without making any inquiry whatever. If he relied for bis 
lien upon the New York statute, we bave held that it would be neces- 
sary for him to prove that he gave crédit to the vessel. The Electron, 
74 Fed. 689, 21 C. C. A. 12. This he could not do. 

[3] We agrée with Judge Veeder ihat the Bermuda Company was 
a person intrusted with the management of the steamer within the 
meaning of section 2 of the act, while she was lying in the vendor's 
yard, and that repairs, supplies, or other necessaries furnished between 
December lOth and 25th, when she was actually delivered and remov- 
ed, are as much entitled to a lien as those furnished subsequently. We 
also concur with bis fmding, and that of the commissioner, that Knif- 
fin & Demarest Company had sufficient notice to put them on inquiry, 
and that therefore their libel was properly dismissed. 

The decree, modified by making the claim of the W. & A. Fletcher 
Company $17.70, with interest from January 30, 1915, is affirmed, with 
interest and costs; the latter only to those appcUees who hâve fîled 
briefs. 



MENASHA WOODEN WARE CO. v. SOUTHERN OREGON CO. et al. 

(Circuit Court of Appeals, Niiitli Circuit. July IC, 1917.) 

No. 2852. 

1. COTJRTS <S=>312(1) — FEDERAL COURTS — JURISDICTION — SUITS BY ASSIGNEE. 

In a suit by plaiutiff's assigner to restrain the sale of land for taxes 
pending a suit by the governnieiit to forfeit the title to the lands, a tem- 
porary injunction was granted on condition that plaintitt's assigner pay 
into court the aniount of tlie taxes. Plaintlff advanced to its assigner 
the sum of $35,000, and the assigner drew checks aggregating the amount 

®s>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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of the taxes and delivered them to the clerk of the court, who indorsed 
thein to the county treasurer. Held, that an action brouglit after tlie 
disinissal of such suit to recover tlie money so paid the clerk of the court 
was one for money had and recelved, and not one to recover upon a prom- 
issory note or other chose in action, withln Judlcial Code, § 24 (Act Marcli 
3, 1911, e. 231, 36 Stat. 1091 [Comp. St, 1016, § 991]), provldlng that Dis- 
trict Courts shall not hâve cognlzanee of any suit to recover upon any 
prouilssory note or other chose In action in favor of any assignée unlesvS 
such suit might liave been prosecuted lu such court If no assigument had 
been niade. 

2. Tleading <S=>2(M(3)— Demurrer to Complaint Good in Part. 

In any event, the comiilalnt stated a good cause of action for the ?35,0O0 
advanced by plalutllï, and, as the demurrer to the complaint was gênerai, 
it was properly overruled. 

3. Courts <g=>497— Conflicting Jurisdiction— PRorEHir in Custodt of the 

Law. 

Pendlng a suit by the government to forfeit the tltle to land, the land- 
owner brought a suit to restrain the sale of the land for taxes, and an 
order was granted restraining such sale tenïporarily and requiring the 
plaintifC to pay to the clerk of the court the ainount due as taxes, and the 
tax collecter to dellver to the clerk of the court proi)er tax receipts for 
such taxes, and ju-ovlding that the clerk should hold such money and tax 
receipts until the final détermination of the governnient's suit, and that, 
upon such final détermination, if the land should be held to be the proper- 
ty of the government the money should be returned to plaintiff, but if it 
should be therein decided that the land did not belong to the United States 
theu the money should be paid to the défendant unless the court should 
meanwhile order otherwise. ïhe plaintiff paid the money into court, but 
the tax receipts were never deposlted. Ttie suit was subsequently dis- 
mlssed and the judgment of dismissal aftirined. Jleld that, the temporary 
injunctlon having beeu granted and continued in effect for a year because 
of plaintiff's deposit of the money in court, It was too late for him to 
contend that the order was conditional and that the money was never in 
the custody of the law because the tax receipts were not deposited. 

4. Courts ®=>497— Conflictinq Jorisdiction— Property in Custody of tue 

Law. 

The m'oney having been deposited in court to await final détermination 
of the government's suit, and it not appearing that there had been any 
such final détermination, the money was still in the custody of the law 
notwithstanding the dismissal of the suit in which it was ordered deposit- 
ed, and plaintifC could not sue in a fédéral court for its recovery, but 
should ai>ply to the court in which the fund was deposited for the return 
of the money. 

In Error to the District Court of the United States for the District 
of Oregon ; R. S. Bean, Judge. 

Suit by the Menasha Wooden Ware Company against the Southern 
Oregon Company and others. The complaint was dismissed on de- 
murrer, and plaintiff brings error. Affirmed. 

Action at law to recover the sum of $24,T.52.62 and the sum of S38,8as.23, 
aggregating $63,615.88, wlilcli sums had beeti paid to the clerk of the circuit 
c-ourt of the state of Oregon for Coos county, in accordance with an ordor of 
that court, by the Southern Oregon Company, plaintiff's assignor, and de- 
posited by the sald clerk in the Flanagan & Bennett Bank to the crédit of T. 
M. Dimmick as county treasurer. Défendants demur. Demurrers sustained, 
and amended complaint dismissed. Plaintiff brings this writ of error. 

On April 17, 1916, plaintiff flled Its aniended complaint in the United States 
District Court for the District of Oregon, alleglng substantially as follows: 

That on .Tuly 2, 1912, the défendant Southern Oregon Company, claiming to 

®=5For other cases 'see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Iaâ«xe» 
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own certain ]an(]s in Coos county, Or., fileci its bill of complaiiit In the circuit 
court of tlie state of Orcgoii for Coos county, agalnst W. \V. (Jage, as slierlff 
and tiix colloctor of Coos county, alleging tliat Gage was ahout to advertise 
and sell tlio lands for delinquent taxes. Tliat it was fiirtlier alleged in said 
un of eoiiiplaint tliat on Marcli .'{, 18(i!) (cliapter IHO, l.f> Stat. :540) Congress 
liassed an act graiiting to tlip state of Oregon said lands to aid in tlie con- 
struction of a wagon road froin the navigalile waters of Coos Bay to Roseliurg 
in the state of (Iregun; tliat on October 22, 1S7() (I-aws 1870, p. 40^ the Legis- 
lîttive Assonilily of the stat(> of Oregon transferred said grant and tlie lands 
includcHl tiicrein to the Coos Bay Wagon Road Company; and tliat tlie 
Southern Oregon Company was tlie successor in iiiterest of tlie Coos Bay 
\Vagoii Boad Company and succeeded to the title of said eompaiiy in said 
lands. Tliat it was further alleged in said bill of complaint tliat the United 
States of America had lirought suit against the Southern Oregon Company to 
forfeit tlie title to ail said lands and revest tlie same in the governmeiit ; that 
hecuuse of said suit the Southern Oregou Company could liot safely pay tlie 
taxes; and that hy virtue of the provisions of sections :î69:5 and 'M:i!)t, Lord's 
Oregon Laws. (iage was al)Out to advertise ail said lands for sale for delin- 
tpient taxes and was aboiit to issue tax deliiKiueiicy certiticates against ail 
said proiierty. A\-hich certiticates might be foreclosecl as provided by section 
'.'Al'.)'). I.ord's Oregon Laws, and sucli tUTe as tlie Southern Oregon Company 
liad in said proi>erty would be sold. 

Tliat on .July :î, if>12, the circuit court made an order restraining the dé- 
fendant W. W. Gage as prayed for in said suit, and further ordering "tliat 
upon the paynient to the clerk of this court by the Tilaintiff, the aniount of 
uioiiey showii by tlie tax roUs of Coos county. Or., to be due from the plaititiff 
as taxes npoii the hnids assessed to the plaintlff as owiiers, the défendant W. 
W. (iage, as ta.x coUector for said county, sliall also deliver to the clerk of 
this court proper tax receipts for such taxes, and the said clerk shall liold 
and retain said money and tax receipts uutil the tinal détermination of the 
case of tlie l'iiited States of America v. Southern Oregon Company now 
pending in the Circuit Court of the L'nited States for the District of Oregon, 
Xintli .Tudiciîil Circuit, in whatever court said case niay be finally determined ; 
and upon such final détermination, if the resd estate descrlbed in the 
complaint shall be held to be the property of the l'nited States, tlien said 
money so de)iositcd to the clerk shall be returned to the plaintiff; but, if It 
be therein decided that said real estate does iiot belong to the United States, 
then said money shall be jiaid over by the court to the défendant hereln, un- 
less it shall meainvhile otherwlse lie ordered by this court." 

That on March 15, ]!>l-3. the défendant Southern Oregon Company In compli- 
ance with the terms of said order drew its ch(>clv j)ayable to the order of 
James Watson, wlio was then county clerk, for the suin of $24,752.62, whleh 
check was duly certitied by the Flanagan & Bennett 15ank and dellvered to 
the said James Watson, then county clerk. That James Watson, on July 5, 
lOlîî, without haviiig any aiithority so to do, Indorsed said clieck for pay- 
ment to T. M. Dimmick, county treasiirer, vvho on the same day presented 
the check for payment to the défendant ITanagan & Bennett Bank and the 
same was duly pald. That plaintiff Is inforined and belleves that the défend- 
ant Flanagan & Bennett Bank has. without aiithority from plaintiff or the 
Southern Oregon Company, or at ail, so to do, credited said sum of |24,752.ft2 
on its books to the defenflant ï. M. Dimmick on his account wlth said bank 
as county treasurer. That said sum of .f24, 752.02 and the whole thereof has 
remained intact in the possession of said bank since March 15, 1913, and that 
said bank received the same as above set out to the use and benefit of the 
Southern Oregon Company, défendant, and the plaintiff as assignée of said 
Southern Oregon Company, and that any clalm of défendant T. M. Dimmick 
to hâve any Interest in said money Is entirely unfoundcd. 

That on March ol, 1014, plaintifC advanced and furnished to the défendant 
Southern Oregon Company, to be used by It in complying wlth the terms of 
said order of court and for no other purpose, the sum of ,f,'}5,0(X), whlch money 
was deposited by plaintiff to the crédit of the Southern Oregon Company In 
the Flanagan & Bennett Bank. That at that time the défendant Southern 
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Oregon Company had to its crédit In the sald bank the sum of $3,863.26 In 
addition to the said sum of $35,000, and it accordlngly drew its checls on the 
said bank in favor of James Watson, wlio was then county clerk, for tlie sum 
of $,'Î8,863.26, in compliance with the terms of the said order of court. That 
James Watson, without having any authority so to do, Indorsed and dellvered 
said flioek to T. M. Dimmick, county treasurer, and tlie latter indorsed it to 
the défendant bank \\ho paid tlie same. That plaiutîlt is informed and be- 
lieves that the défendant bank has, without any authority from plaintlfE or 
said Southern Oregon Company, or at ail, so to do, eredited said sum of 
,$38.8fi3.2(l on its books to the défendant T. M. Dinnnick on bis aceount with 
said bank as county treiisurer. Tliat sald sum of $38,863.26 and the whole 
tliereof has remained intact In the possession of sald bank slnce Mardi 31. 

1914, and that said bank recelved the same as above set ont to the use and 
beneflt of the Southern Oregon (Company, défendant, and the plaintlfC as as- 
signée of said Southern Oregon Company as to said .f3,8&3.20, and dlrectly for 
the use and beneflt of the plaintiff as to said $35,000 above set out ; and that 
any claim of défendant T. M. Dimnilck to hâve any interest in sald money is 
rntlrely unfounded. 

That nelther the said W. W. Gage, as tax eollector of sald Coos county. 
Or., nor said A. Johnson, Jr., as tax eollector of sald Coos county. Or., ever 
dellvered to the clerk of Coos county any tax receipt or receipts for any taxes 
referred to in the complaint in said suit of Southern Oregon Company v. W. W. 
(Jage. 

That on July 3, 1914, the circuit court sustalned the deniurrer to the bill of 
complaint, filed by'the défendant W. W. Gage, and. plaintiff not deslrlng to 
amend or plead further, entered an order dismissîiig the suit and vacating, 
setting aside, and revoklng the teniporary injunctlon and restrainlng orders 
theretofore issued in the case; but no order was made thereln disposlng of 
the moneys which had been paid in pursuance of the order atoresald to the 
clerk of sald circuit court. From thls judgment an appeal was taken to the 
Suprême Court of the state of Oregon, where the .iudgment was attirmed. 

That on November 30, 1915, the défendant A. Johnson, Jr., as sherlfif and 
tax collecter of Coos county, Or., Issued to Coos county certlflcates of de- 
Unquency for the delinquent taxes for 1909 on ail said property, exccpt six; 
small pièces upon which C!ertiflcates were issued to prlvate parties In accord- 
anee with the provisions of section 3608, Lord's Oregon Laws, and Coos 
county, on March 29, 1916, filed Its complaint in the circuit court of the state 
of Oregon for Coos county agalnst the défendant Southern Oregon Company to 
foreclose ail said certlflcates of deliuquency and to sell ail said lands to sat- 
isfy the same, which suit is now pendlng. 

That long prior to November 10, 1915, the défendant Southern Oregon Com- 
pany duly assigned to plaintiff whatever Interest it might be said to hâve in 
the sums of money so deposited with the défendant Flanagan & Beunett Bank 
to the crédit of the défendant T. M. Dimmlck, and duly authorized plaintiff 
to apply to said défendant bank, or to any person having possession of sald 
moneys, or any of them, and to demand the return and repayment of the 
same. That due notice of thls asslgnment was given to the Ilanagan & 
Bennett Bank, Robert R. Watson, and T. M. Dimmlck. That on November 10, 

1915, plaintiff and the défendant Southern Oregon Company demanded of the 
last-named défendants the return of ail said moneys, which was refused. 

A gênerai demurrer to the aniended complaint was filed on behalf of de- 
fendants, which demurrer was sustalned by the court and the amended com- 
plaint dismlssed. Plaintiff allèges error. 

Dolph, Mallory, Simon & Gearin, of Portland, Or., for plaintiff in 
error. 

Teal, Minor & Winfree, of Portland, Or., for défendant in error 
Flanagan & Bennett Bank. 

ly. A. Liljeqvist, of Marshfield, Or., for défendants in error Coos 
County and others. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 
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MORROW, Circuit Judge (after stating the facts as above). 1. 
There is a preliminary question of jurisdiction of the subject-matter 
of this action in the District Court raised by the défendant Flanagan 
& Bennett Bank. The suit in which the money in controversy \vas 
deposited with the clerk of the court was brought by the Southern 
Oregon Company, a corporation organized and existing under and by 
virtue of the laws of the state of Oregon. The other parties to that 
action were citizens of the state of Oregon. The Southern Oregon 
Company could not briug that suit in a fédéral court in Oregon be- 
cause of a lack of diverse citizenship in the parties to the suit. The 
plaintifî in this case is a corporation organized and existing under 
the laws of the state of Wisconsin, and invokes the jurisdiction of 
the fédéral court on the ground of diverse citizenship. The objection 
to the jurisdiction of the District Court was raised by gênerai de- 
murrer to the complaint, and is based upon the first paragraph of sec- 
tion 24 of the Judicial Code (Act of March 3, 1911, 36 Stat. 1091), 
which provides, among other things, that: 

"No District Court sliiUl liave cosinizaiice of iiiiy suit (exeei)t upon foreign 
lillls of exclwnjre) to rec-over upon nny promissovy iioto oi' otlier diose in ac- 
tion in favor of an.v assignée, or of any suliseijnent liolder if snch instrument 
lie payable to bearer and lie not inade by any corixn'atiou, uidess sueU suit 
niiglit hâve lK»en i}roKecuted iu suoh court to recovcr upon said note or other 
<-liose in action if no assigiiment luid beeu uiade." 

[1] The obvions answer to this objection of jurisdiction is that 
tliis is not a suit to recover upon any promissory note or other chose 
in action, but is for money had and received. The order of the court 
under which the money in controversy was deposited with the clerk 
of the court provided : 

'•That upon tlie paynient to the clerlc of this court liy tlie plaintitï, the 
amount of money sl\(Avn by the tax rolls of (^oos counry, Oregon, to be due 
from tl>e plaintitï as taxes upon the lands assessed to the plaintiff as owners. 
the défendant W. W. (!age as tax collector for said couiity shall also deliver to 
the clerk of this court proper tax receipts for sucli taxes, and the said clerk 
shall holû and retain said money and tax receipts until the final détermina- 
tion of the ca.se of the United States of America v. Southern Oregon Company." 

The Southern Oregon Company, the plaintifî in that case, assigned 
its interest in that money to the plaintifî in this case. 

The récital in the complaint in this case that the "Southern Oregon 
Company, in compliance with the terms of said order of court, drew 
its check payable to the order of James Watson, who was then county 
clerk, for the sum of $24,7.S2.62, which check was duly certified by 
said Flanagan & ISennett Bank and delivered to the said James Wat- 
son, then county clerk," is simply a statement of the method adopted 
by the Southern Oregon Company for depositing the money with 
the clerk of the court ; but it is whoUy immaterial how the money 
was deposited, It is sufficient that the money was deposited and is 
held by the clerk of the court, or by the county treasurer subject to 
the order of the court. 

[2] There is a further answer to this objection, that the check 
mentioned in the complaint and another for $3,863.26 of the same 
character do not account for ail the money deposited with the clerk. 
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There remains $35,000 furnished by this plaintiff to tlie Southern 
Oregon Company in making up the total money deposited, amount- 
ing to $63,615.88. The complaint therefore states a cause of action 
for the $35,000, to which the objection does not apply, and, as the 
demurrer is gênerai, it was properly overruled. 

But we place our décision upon the ground that the suit is not open 
to the objection that the subject-matter is within the prohibition of 
section 24 of the Judicial Code. 

[3] 2. It appears that the tax collecter of Coos county did not de- 
liver to the clerk of the court the tax receipts referred to in the or- 
der of the court, to be held by the clerk, with the corresponding amount 
of money deposited by the plaintiff, until the final détermination of 
the case in the fédéral court. It is contended by the plaintiff that 
the order of the court was made conditional upon the tax collector 
depositing thèse tax receipts with the clerk, and, until that was done, 
it was merely an offer of the Southern Oregon Company to deposit 
the money in court, provided the tax collector deposited the tax re- 
ceipts; and that the offer of the plaintiff could be withdrawn at any 
time until acceptance, and, as it was never accepted, the money was 
never in custodia legis. 

The answer to this contention is that the order was not conditional, 
and that the money was in fact deposited with the clerk of the court 
and was treated by the court as a deposit pursuant to the order of 
the court, and it was upon this deposit supporting plaintiff's pétition 
that the court issued its temporary order and injunction against the 
tax collector, and it was upon the security of this deposit that tha 
temporary injunction was continued in effect for a year. The faihire 
of the tax collector to deposit the tax receipts did not préjudice tha 
plaintiff in any manner, or prevent it from having the temporary in- 
junction and the case finally determined upon the merits. It is too late 
now, after the deposit has served its purpose, to claim that the order 
was not conditional, and that tlie money was not deposited with the 
clerk pursuant to the order of the court. 

[4] 3. The next question to be considered is the défense that the 
money deposited with the clerk of the state circuit court in tire suit 
of the Southern Oregon Company against the tax collector of Coos 
county, Or., is in custodia legis. The plaintiff contends that, when 
that suit was dismissed, the money ceased to be in custodia legis and 
became subject to process in this suit. 

The objection which the plaintiff in that case had to the payment 
of the taxes was that the United States government claimed that there 
had been a breach of a condition of the grant under which plaintiff 
claimed title to the lands and had instituted a suit to hâve the lands 
forfeited for such breach, and it was alleged that if the government 
was successful in its suit the plaintiff would not only lose the lands but 
the taxes it might pay. To avoid this alleged hardship, tire plaintiff 
deposited the amount of the taxes with the clerk of the court upon 
condition that, if upon the final détermination of the government's 
suit it should be held that the lands were the property of the United 
States, then the money so deposited with the clerk should be returned 
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to the plaintiff ; but, if it should be held that the lands did not be- 
long to the United States, then the money so deposited with the clerk 
should be paid over to défendant, "unless it shall meanwhile other- 
wise be ordered by this court." 

The défendant demurred to the complaint ; the court sustained the 
demurrer; and, the plaintiff electing to stand on the complaint, the 
court dismissed the suit. On appeal to the Suprême Court of the 
State, the judgment of the circuit court was affirmed (Southern Ore- 
gon Co. V. Gage, 76 Or. 427, 147 Pac. 1199, 149 Pac. 472)_; the Su- 
prême Court holding that, the plaintiff having the record title to the 
lands and being in possession of them claiming to be the owner, 
the assessor was required by law to list them for taxation as the prop- 
erty of the plaintiff, and, until a forfeiture was judicially declared, 
the plaintiff was in fact the holder of the légal title to the lands. It 
was said, further, that if the United States should succeed in having 
a forfeiture declared, one of the results would be that the lands would 
be restored to the public domain and would thereaf ter be nontaxable ; 
but that, it was said, would be a mère incident of tlie suit and not 
the object of it. 

The money deposited with the clerk of the court by the plaintiff was 
to abide the détermination of the suit brought by the United States 
to forfeit the lands, and was therefore money placed in custodia legis ; 
and, as the case brought by the United States does not appear to hâve 
been finally determined, the money remains in custodia legis in ac- 
cordance with the terms under which the deposit was made, unless 
we accept the contention of the plaintiff that the dismissal of the suit 
in which the deposit was made has ended the litigation. But as no 
order has been made by the court in that suit disposing of the moneys 
deposited with the clerk, and no application appears to bave been 
made by the plaintiff for such an order, we do not see how we can 
hold that the litigation is ended. It still remains for the court to hold 
the money subject to the terms under which the deposit was made-, 
namely, to abide the final détermination of the government's suit, "un- 
less it shall meanwhile otherwise be ordered by this court" ; that is 
to say, unless in the meantime the proceedings in the suit in which 
the deposit was made should rcciuire some other order by the court 
respectirjg its disposition. It seems to us that, the suit having been 
dismissed, this contingcncy has arrived and the matter should be sub- 
mitted to that court for an ap]M-opriate order. 

"Tlie court in wliicli a fiiiid has bceii dciiositod lias powor to order distribu- 
tion ot it ; ntid wlieii .juvisdiotion is (iiiec obtiiincrt it is not lost either by the 
abnteuient of tlic Kuit, or by tlie dismissal of the bill. * * * l'he court in 
which the furid is deposilod lias ox<:lnsiv<' jurisdiction of tlie question of the 
right to the luoneys, and ail clainis a^ainst the Tleposit must be assci-ted there." 
13 Cyc. 10;!8. 

This conclusion dis])nscs of the controUing questions in the case 
and détermines that the court below was right in dismissing the com- 
plaint upon the issues presented. 

The judgment is affirmed. 
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MENASHA W00DP:N WARE CO. v. SOUTHERN OREGON CO. et al. 

(Circuit Court of Appeals, ÎSIiith Circuit. July 16, 1017.) 

No. 2851. 

In Error to tlie District Court of tlie United States for the District of Ore- 
gon; R. S. Bean, Judge. 

Suit by tlie Menasha Woodcn Ware Company against the Soutliern Oregon 
Company and others. Judgineut for défendants, and plalntifC briugs error. 
Aftirmed. 

Dolph, Mallory, Simon & Oearin, of Portland, Or., for plnintift' in error. 

W. U. Douglas, of Marshflcld, Or., for défendant in error First Xat. Bank of 
Coos Bay. 

L. A. Liljcqvist, of Marslifleld, Or., for défendants in error Coos County and 
others. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

IIORROW, Circuit Jitdge. The facts in this case are substantially the 

same as in case No. 2852, just decided (244 Fed. S!, C. C. A. ), the 

différences consisting malnly in the amounts involved and the name of the 
bank ni)on which the checks were drawn for the aniounts dejiosited with the 
rlerk of the court. Thèse differi-nces ai-e inimaterlal in determining the ques- 
tions presented to this court. 

For the reasons statoj in case No. 2852, the judgineut is allirmed. 



D'OLIER ENfïlNEERING CO. v. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. April 0, 1017. Rehearing Denled 

August 28, 1317.) 

No. 2108. 

Compromise and Setti.ement iS=10(1) — A.nnullixg SKTxr.ExrisxT — JIistake. 

Wliere the contract for furnishing and in.staliiiig boilers for the gov- 
ernment made the prlce to be paid to dépend in part on their efiiciency, 
to be demon.strated by tests made by a governnient représentative, an 
executed settlenient cannot Vie avolded, and oveiimyment recovered on 
the ground of nnstal<e in the test; he hiiving acted in good faitb, and 
the parties havlng accepted such action In gotxl failli and made it the 
partial considération for a settlenient of other différences between them. 

In Error to the District Court of the United States for the Eastern 
District of l'ennsylvania ; J. W'hitaker Thompson, Judge. 

Action by the United States against the D'Olicr Engineering Com- 
pany. Judgment for plaintiiï, and défendant brings error. Reversed 
and remanded. 

William B. King and George A. King, both of Washington, D. C. 
(P. F. Rothermel, Jr., of Philadelphia, Pa., of counsel), for plaintifiE 
in error. 

John II. Hall and Thomas Ross, Asst. U. S. Attys., and Francis 
Fisher Kane, U. S. Atty., ail of Philadelphia, Pa. 

Before BUFFINGTON, McPHERS(3X, and WOOIXEY, Circuit 
Judges. 

BUFFIXGTON, Circuit Judge. In the court belovv the United 
States brought an action at law against the D'Olier Engineering Com- 

®=For otber cases see sume toi)lc & KBY-NUMBBK in ail Key-Numbered Dlgests & Indexa* 
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pany, to recover an alleged mîstakenly made overpayment in settle- 
ment of a contract for furnishing and installing boilers for the Panama 
Canal. Trial by jury having been waived, the case was heard by a 
judge, who entered judgment for the government for the fuU amount 
of its claim. Thereupon the défendant took this writ of error. The 
opinion of the court below is reported in (D. C.) 215 Fed. 209. The 
proofs in the case tended to show that having been the accepted bidder 
■on proposais submitted by the government, the D'Olier Engineering 
Company, hereafter called the contracter, on November 7, 1907, en- 
tered into a contract with the United States, represented by the Isth- 
mian Canal Commission, to furnish and install two large boiler plants 
at Gatun and Miraflores. By such contract the contracter guaranteed: 

"l'^aoli boiler to develop the noniinally rated horse power of net more than 
five (5) per cent, above, at an efflciency of seventy-two (72) per cent., and a 
capacity for evaporation of 17,000 pounds of water per hour under the condi- 
tions of the test prescribed lu paragrapli 4 of the speclflcatious, under item 1 
of circular 444." 

The test of this guaranty was an officiai one, provided for by article 
XI of the contract as follows : 

"Article XI. As soon as practicable after érection of fhe respective plants 
on the Isthmus, and before at«eptan<e, provided the boilers shall hâve suc- 
cessfuUy withstood the prelimiuary tests called for hereiu or in the spécifica- 
tions, there shall be conducted on at least one boiler of said plant an officiai 
test made by the engineer of the Commission in charge or his deputy designat- 
«d for the purpose and an officiai reijresentative of the coiitractor, the expense 
of said test to be borne by the Coniinlssion, and the same to be conducted uu- 
-der the conditions described in paragraph 4 of the spécifications given uuder 
item 1 of circular No. 444." 

The price of the boilers was fixed by article XII, which is as fol- 
lows: 

"The price of the boilers as given in article I is based upon an efflciency of 
sixty-tive (65) per cent, developed by the test provided in article XI. Should 
the said test demonstrate that the efflciency falls short of sixty-flve (65) per 
cent., there shall be dediicted from the price of the entire plant to which the 
test applies one thonsand dollars (|1,000) for each réduction of one below the 
said effieieney pereeutage and a proportionate amount for any fractional part 
of said réduction, fractions being carried to the second place of décimais. 
Should the said test demonstrate that the elticiency exceeds sixty-flve (65) per 
cent., there shall be added to the price of the entire plant to whicl» the test ap- 
plies, one thousand dollars (.'fl.OOO) foi' each iuerease of one above the said 
efflciency percentase and a proportionate amount for any fractional part of 
said inerease, fractions being carried to the second place of décimais. Should 
the efflciency developed by the said test fall below sixty (60) per cent., the con- 
tractor niay be required to remove the boilers coniposing the ])lant and install, 
without extra cost to the (Commission, boilers of the required efflciency. The 
boilers flrst installed will be used by the Comniission until the substitutes liave 
been installed, tested, and found to com])ly with this contract." 

The scope of the test is shown by the fact that if the boilers fall 
below the required test, the contractor coukl be required to remove 
them and construct others of the reciuired effieieney. The nature of 
the test was fixed by article XIV of the contract, which provides as 
follows : 

".\11 questions relating to final insiiection and acreptance of the plants or 
materials to be sui>lilied hereunder, or tlie faiUire of the said plants or mate- 
rials to comply with the specittcations, or default in the tlme of delivery or 
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performance, or damages sustained by the Commission by reason of the fail- 
ure of the contracter to comply with thls agreement, shall be determlned by 
the chairman of the Commission, or by any offlcer or deputy to whom the 
chalrman may assigu that duty ; and such default or assessment of damages, 
when expressed In vvritlng, shall be prima facie évidence of breach of eontract 
and of the damages sustained by the Commission, and shall cast upon the con- 
tractor and hls sureties the burden of showlng that such fiudlng or assess- 
ment of damages is unfair upon its face, -or colluslve, or was arrived at con- 
trary to the provisions of this agreement." 

It will thus be seen that the exclusive right to make the test and to 
détermine the question of the fulfillment of the eontract and its guaran- 
ties, was in the government, a situation akin to that of Kihiberg v. 
United States, 97 U. S. 398, 24 L. Ed. 1106, namely: 

"The parties, however, coneurred in designating a partlcular person, a chief 
quartermaster of the District of New Mexico, with power not siniply to ascer- 
tain but to flx the distances which should govern in the settleuient of the cou- 
tractor's accounts for transportation." 

The procédure provided by the eontract was followed when the 
boilers were completed and ready for test. Such test was made on be- 
half of the government by one Schildhauer, representing the govern- 
ment, and in the présence of Lafore, the représentative of the con- 
tractor. Both of thèse men joined in a report to George W. Goethals, 
the chairman and chief engineer of the Isthmian Commission, who, 
as provided by article XIV of the eontract, either by himself or by any 
officer or deputy to which he might assign that duty, at the final in- 
spection and acceptance of the plant, had the right to détermine "ail 
questions relating to final inspection and acceptance of the plants." 
Having received this report, Col. Goethals took up the question of clos- 
ing the eontract, and with the expressed purpose of "closing up the 
eontract" and preparing a report in such shape that the "gênerai pur- 
chasing officer of the Commission can prépare the necessary supple- 
mental agreements, if any are necessary, or take action in the matter 
of making final settlement," addressed the foUowing letter : 

"Lt. Col. W. L. Slbert, Division Kngineer, Gatun, Lt. Col. C. A. Devol, Chief 
Quartermaster, Culebra. Mv. W. W. Wanvick, Examiner of Accounts, Empire. 
Gentlemen: Closing up the eontract with the D'Oller Engineering Company for 
boilers, etc., at Gatun and Mlraflores requires considération and recommenda- 
tion on changes in the eontract, interprétation of eontract spécifications, and 
various points of fact in connection with the time of dellvery, eompletion and 
delivery of the i>lant. 

"I hâve received a joint report from Mr. Schildhauer and Mr. Lafore, the 
latter belng the repre.sentative of the contractor, and before forwarding the 
papers to tiie gênerai i)nrcliasing officer in the United States lt is desired that 
ail matters at issue betvveen the coutractor and the Connnlsslon be considered 
and passed upon by a committee, which is, therefore, appointed with Mr. War- 
wick as chairman. Col. Sibert and Col. Devol will please appoint représenta- 
tives to act on tliis conunlttee with Mr. Warwick, wlio will appoint times and 
places of meetings. It is cxpected that Mr. Schlldhiiner will be called upon to 
give any fnrther Informallon desired in coiniection witJi this eontract and the 
committee should al.so allow any représentative of tlie contractor on the Isth- 
mus to apiiear before it. 

"It is desired that the committee's report be in such shape that the gênerai 
purchaslng offlcer of the Commission ean prépare the necessary supplemental 
agreements, if any are necessary, or take action in the matter of making final 
settlement. 

"RespectfuUy, Geo. W. Goethals, Chairman and Chief Engineer." 
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This committee, having "carefully considérée! the questions which 
hâve arisen in connection with the settlement under the contracts," re- 
ported four différent items of crédit and one of débit against the con- 
tractor, and further a charge against the contracter of a déduction of 
$1,500 for superheating. This report of the committee provided for 
the ahowance fixed by the test made by Schildhauer, who, as stated by 
Col. Goethals, was to be called before the committee. This bonus al- 
lowance to the amount of $5,460 constitutes the alleged overpayment in 
this case. The report, which was in writing, stated: 

"The committee finds that the plant at Gatun (slmilar report as to Mira- 
flores) has been completed and has been in satJsfactory opération for more 
than sixty days, tliat the required tests bave lieen made, and tliat this plant 
is ready for final acceptance on the conditions hereinafter stated. After con- 
sidération of the claims of the contractor with référence to the Gatun plant, 
the committee recouimends that the following items be allowed the D'Olier 
Engineering Company by the chairnian and chief engineer, * * * f^r bon- 
us under article XII of the eontract of Noveraber 17, 1908 ; the bollers having 
■ shown an efflciency of 70.72 per cent., being an excess of efiiciency of 14.72 per 
cent, over the required sixty-five (65) per cent., at a thousand dollars for each 
per cent., or fraction thereof, of excess efficiency $14,720." 

On January 31st Col. Goethals transmitted this report to Capt. 
Boggs, gênerai purchasing officer of the Isthmian Commission at 
Washington, stating: 

"The flndings of this Commission hâve niy approval. You vs'ill please enter 
into supplemental contracts and make payment in accordance therewith." 

In pursuance of this direction, the Isthmian Commission and the 
contractor, with the assent of its surety, entered into a supplemental 
agreement, dated the 28th of February, 1910, wherein, after reciting, 
inter alia, that: 

"Whereas the boilers of the Gatun plant did develop an efficiency of 79.72 
per cent., being an excess of etliciency of 14.72 per cent, over the 65 per cent. 
required under article XII of the eontract of Xovember 17, 1908 ; and whereas, 
the Gatun plant did develop the superheat required by the specilicutions," the 
eontract provided: 

"Xow, tberefore, in considération of the above and of the acceptance by the 
Commission of the plant notwlthstaiidlng the ascertained deflciency in super- 
heat, and the agreement by the contractor to a déduction of $1,500.00 from the 
eontract priée ou aecount of sueh deficicncy, it is hereby understood and 
agreed that final settlement for the Gatun plant shall be made as follovvs: 
Original eontract price for Gatun plant under eon- 
tract of November 17, 1008 $00,;«5 00 

Additional under eontract of February 10, 1900 4,708 00 

For six extra oll burners furnished 40:» 65 

For additional enameled brick furnished 21 92 

For furnishing vitribestos pii>6 covering and flue lining 2,.140 00 
For bonus on the excess of 14.72 jier cent, over the 
boiler efficiency of 05 per cent. re(pUred of the boil- 
ers of the Gatun plant at the rate of .^1, 000.00 for 
each per cent, of excess thereof 14,720 00 

$82,528 57 

Less amount which the contractor hereliy agrées shall 
be deducted on aecount of deflciency in the super- 
heat of Gatun plant 1,500 00 

Less amount previously paid 63,04,3 00 60,543 00 

Balance $15,985 57" 
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From tlie above facts, it will be seen: First, that the question of 
efficiency of the boilers was passed upon and determined by the United 
States in pursuance of exchisive authority so to do both by the engi- 
neer Schildhauer and by Col. Goethals acting by a designated com- 
mittee; second, that this test was accepted and acted upon by the en- 
gineering Company in making a supplemental contract, which conceded 
and surrendered a superheating claim it had against the government ; 
third, that the settlement was made in good faith by ail parties, who 
were ignorant of any mistake having been made in the boiler test. 

Some months after the settlement was made and the money paid, 
it was discovered a mistake had b€en made in the intricate calculations 
involved in determining the efficiency of the boilers, and that the 
bonus of $14,720 should hâve been but $9,260. For this alleged dif- 
férence of $5,460 in the Gatun plant and $6,883 in the Miraflores 
plant, in ail for $12,343, this suit was brought. 

It will thus be noted that this action at law while in form for the re- 
covery of money mistakenly paid under the contract of November 
17, 1908, is in reality the annuUing of the settlement of February 28, 
1910, so made by the parties, of ail matters in dispute under said con- 
tract. This suit is not to enforce any contract, express or implied, 
but it seeks to invalidate a settlement contract that has already been 
performed, and that without either the willingness expressed or the 
power possessed to restore the parties to their previous status. By this 
suit the government forecloses and excludes ail those équitable con- 
sidérations and plastic powers which a châncellor could exercise were 
this a bill to rescind the agreement of settlement. In effect, this suit 
seeks to strike from such settlement the item of bonus which was fa- 
vorable to the contractor, while it still leaves in force by the settle- 
ment the item of superheating charge made against the contractor. 
In other words, the plaintiff seeks an alleged equity of its own, while 
it omits to do equity to the contractor. Moreover, it is quite évident 
that the lapse of time, the destruction of data, and the scattering of 
witnesses and disappearance of proof, which would naturally ensue 
when a contract was performed such a distance abroad and so many 
years ago, might well deter a châncellor from now undertaking, even 
in a bill in equity, to work out the equities and rights originally in- 
volved in the contract. That a mistake was made may be conceded, 
but in the making of that mistake the contractor had neither part nor 
knowledge, for the test was by the contract macle the sole and final act 
of the government. No question of had faith is involved. It is quite 
évident that in closing- up this contract, as stated by Col. Goethals, 
tliere was required considération, interprétation, changes, and ascer- 
tainment of facts, and that it was "desired that ail matters at issue 
between the contractor and the Commission be considered and passed 
upon by a committee, which is therefore appointed." This duty the 
committee fulfilled, with the resuit that a contract of settlement was 
thereafter made and performed. That the mistake made was not made 
by the committee itself, but by the report of those who made the test, 
in no way changes the principle of the finality of settlements hère in- 
volved, for if the court has power to unsettle the committee's settle- 
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ment because of the niistake made by those who made the boiler test, 
undoubtedly the committee had power to décline to accept the boiler 
test as a finality and make the resuit of the test an élément in its report, 
and indeed their attention was expressly called to that feature of thcir 
work, viz. : 

"It is expeeteci that Jlr. Scliililiiaiier will bp called uiiou to give any fur- 
ther information dcsired In connection with tliis contract." 

The parties having accepted the committee's action as a finality and 
settled on that basis, the lavv is averse to unsettling- settlements, for to 
warrant rescission there must he a restoration of the status in quo (1 
Black on Rescission, § 127, p. 360; Félin v. P'utcher, 51 Pa. Super. Ct, 
241 ; Bispham's Equity, 196), and a party cannot recover back a pro- 
portionate amount of a priée (Rand v. Webber, 64 Me, 191). While 
cases and text-books bave been citcd showing that equity will re- 
scind an unexecuted agreement in case of mistake, yet no case is shown 
to us where, after a settlement bas been made and fulfilled, a party to 
that settlement can stand on the settlement, so far as it was in bis 
favor, and disaffirm it in items that were against bis interests. But 
apart from ail thèse questions, we think the case is governed by Kihl- 
berg V. United States, supra, for hère, as there, the fixation of the 
item in question was, by the contract, left to the détermination of a 
certain person, and he having acted in good f aith and the parties hav- 
ing accepted such action in good faith and made it the partial con- 
sidération for a settlement of other différences between them, this 
court is justified in refusing to allow such settlement to be unsettled 
on the ground that a mistake was made by the person empowered 
by the contract to make the test. 

The judgment entered below will thcrefore be vacated, and the cause 
remanded for further proceedings. 



THE BENJAMIN NOHLE. 

(Circuit Court of Appeal.s, .Sixth Circuit. June 30, 1917.) 

No. i;<JU7. 

1. SniPPING ©=121(2) — LlABILITY FOK IvOSS OF CARGO "SEAWORTHINESS" — 

OVERLOADIXO. 

TJnder tlie accepted rule tliat to constitute ".seawortliiness" a vcsscl 
must be reasonably fit to carry the car^'o which she has undertaken to 
transport, seawortliiness must be tested by the facts and cireumstances of 
eacli particular case, and the capacity of the vessel and the tonnage of lier 
cargo may be vital factors. 

[Ed. Note. — For other définitions, see Words and l'hrasps, First and 
Second Séries, Seaworthy.] 

2. SiiiPPiNG ©=5209(3) — Limitation of Liability — Seawortiiiness — Iîurdex 

OF Proof. 

In a proceeding for limitation of llability against a elaiui for loss of 
cargo, It is incumbent on the shipowner to prove that the vessel was sea- 
worthy at the beginning of the voyage or that due diligence had been 

®=3For otber cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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usod to make her so, and In that respect there Is no distinction between a 
cominon carrier and a private carrier. 

3. Shippinq ©=5141(4) — Seawobtiiiness — Exceptions in Bill of Ladinq. 

A provision oî a liill of lading exceptlng dangers of navigation cannot 
be permitted to aflfect the requirement of seawortliiness under Harter Act 
Feb. 13, 1893, c. 105, § 2, 27 Stat. 445 (Comp. St. 1910, § 80;JO). 

4. Shipping <S=)22 — Représentation bt Agents— Impued Authoritt. 

A corporation sliipowner is cliarged with knowledge of the extent of the 
Power usually exercised by its sliip manager, and Is bound by l>ls acta 
within sucti limits, even tliough sucli autliority had not been glven in 
express terms wlien he was employed. 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

In the matter of pétition in admiralty of the Capitol Transportation 
Company, as owner of the steamer Benjamin Noble, for limitation of 
liability. From a decree denying limitation and establishing the clair 
of the Cambria Steel Company, petitioner appeals. Affirmed. 

For opinion below, see 232 Fed. 382. 

F. S. Masten, of Cleveland, Ohio, and Charles R. Hickox, of New 
York City, for appellant. 

Lewis Adler & Laws, of Philadelphia, Pa., and Sherwin A. Hill, of 
Détroit, Mich. (Francis S. Xaws, of Philadelphia, Pa., of counsel), for 
appellee. 

Before WARRINGTON, MACK, and DENISON, Circuit Judges. 

WARRINGTON, Circuit Judge. The steamer Benjamin Noble and 
her entire crew and cargo were lost on Lake Superior in April, 1914. 
The Cambria Steel Company, as owner of the cargo, fîled two libels 
in personam against the owner of the Noble, the Capitol Transporta- 
tion Company, one in the District Court of the United States for the 
Eastern District of Pennsylvania, and the other in the District Court 
of the United States for the Northern District of Illinois, to recover 
the value of the cargo so lost. Dater the Capitol Transportation Com- 
pany, appellant herein, filed libel and pétition in the court below, praying 
limitation of liability, and chiiming under admiralty ruie 56 (29 Sup. 
Ct. xlvi) the right to contest its liability to any extent whatever. Ap- 
pellant, in lieu of appraisal and bond, elected to transfer ail that was 
recovered from the Noble, to wit, a lifeboat and spare wheel, and its 
intcrest in the wreck if the same should be salved. Monition having 
issued, the Cambria Steel Company, appellee herein, filed its' claim 
against appellant for loss of cargo, consisting of 2,95P*V''*" tons of 
Steel rails there stated to be of the value of $96,418.85. On the same 
day appellee filed answer setting up among other things: Spécifie dé- 
niai that appellant is entitled to limitation of liability; a contract 
whereby appellant agreed to transport and carry for appellee in one 
shipment a cargo of 3,000 tons of steel rails from the port of Conneaut, 
Ohio, to the port of Superior, Wis., at 80 cents per gross ton, the dan- 
gers of navigation, fire and collision excepted ; and allégations to the 
effect that appellant with knowledge of the load the steamship could 
safely carry, but without any knowledge in that behalf on the part 
of appellee, offered to furnish the steamer Noble for the service in 

«Ê^^For other cases »ee same topic & KBY-NUMBER la ail Key-Numbered Digests & Indexa» 
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contemplation, and upon its own responsibility afterwards loadcd the 
steamer with the tonnage of rails lost, as stated, and thereupon under- 
took to carry the rails saf ely f rom the initial to the destined port men- 
tioned. Upon trial, in which nearly ail the witnesses testified before 
the court, decree was entered denying to appellant its claim to limita- 
tion of liability, and allowing recovery in favor of appellee and against 
appellant for the stipulated value of and damage to the cargo in the 
sum of $94,199.51, with interest at 5 per cent, per annum from April 
28, 1914. The case is reported under the title of the Benjamin Noble, 
232 Fed. 382. The decree is based on a finding that from the begin- 
ning of the voyage and within the knowledge of the owner the ship 
was unseaworthy in the sensé that she was overloaded. 

We see no sufïîcient reason to disturb this finding unless as counsel 
claim it was reached through erroneous application of the law. We 
cannot think it necessary to ref er to ail the criticisms of counsel ; but 
we may, for illustration, refer to some : 

[1] (1) It is said that the trial court held the Noble "overloaded on 
a basis unknown in law," The accepted définition of seaworthiness is 
whether the vessel is "reasonably fit to carry the cargo which she has 
undertaken to transport" (The Southwark, 191 U. S. 1, 9, 24 Sup. Ct. 
1, 48 h. Ed. 65) ; and this test of course is one of fact, not of law. 
Seaworthiness is a relative term (The Thames, 61 Fed. 1014, 1022, 
10 C. C. A. 232 [C. C. A. 4]), and usually involves an inquiry into the 
condition or capacity of the vessel, in connection with the nature or 
tonnage of the cargo ; as, for instance, it has been held that the condi- 
tion of a vessel made it unseaworthy for carrying méat (The South- 
wark, supra) ; likewise as to the carriage of flour (The Thames, 
supra) : as to the carriage of grain (The Fitzgerald, 212 Fed. 678, 
683, 129 C. C. A. 214 [C. C. A. 6]); and as to the carriage of asphalt 
(Dene Shipping Co. v. Tweedie Trading Co., 143 Fed. 854, 856, 74 C. 
C. A. 606 [C. C. A. 2]). This is true also of a vessel which is, improp- 
erly ballasted with référence to the load it carries (The Whitlieburn 
[D. C] 89 Fed. 526, 528, and Sumner v. Caswell [D. C] 20 Fed. 249, 
252, 253, décisions by Judge Addison Brown) ; so as respects an im- 
proper distribution or loading of the cargo (The Oneida, 128 Fed. 687, 
689, 63 C. C. A. 239 [C. C. A. 2] ; The G. B. Boren [D. C] 132 Fed. 
887, 888 ; The William Power [D. C.]^ 131 Fed. 136, 137) ; or over- 
loading a particular part of a vessel (The Kate [D. C] 91 Fed. 679, 
680, per Judge Addison Brown). It must follow, if it is not obvious, 
that the capacity of a vessel and the tonnage of its cargo are likewise 
vitally related as respects the fact of unseaworthiness. In Cincinnati 
Firemen's Mutual Ins. Co. v. May, 20 Ohio, 212, 226, Chief Justice 
Hitchcock said: "That the overloading a vessel renders her unsea- 
worthy, there can be no doubt." This is in accord with. the rule laid 
down by Earle, C. J., in Foley v. Tabor, 2 F. & F. 663, 664, 665, 671, 
672, by the Lord Chancellor, in Steel v. State Line Steamship Co., 3 
App. Cas. 72, 77, and by Lord Wensleydale in 14 Moo. P. C. C. 471, 
492, 497, 2 Arnould on Marine Ins, (7th Ed.) p. 814, § 717, and Parsons 
on Maritime Law, p. 137 ; and no décision to the contrary has come 
to our attention ; indeed, the same rule is clearly implied in the provi- 
sion of the Harter Act whch requires the owner to make his vessel 
244 F.— 7 
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"seaworthy and capable of performing her intended voyage" (27 Stat. 
445, § 2). It results that seaworthiness must be tested by tbe facts and 
circumstances of each particular case (see in addition to cases above 
cited Ins. Nav. Co. v. Farr & Bailey Mfg. Co., 181 U. S. 218, 224, 21 
Sup. Ct. 591, 45 ly. Ed. 830) ; and the advantages derived in tbe court 
below through observation of the witnesses cannot be overlooked. 

[2, 3] (2) Concerning the finding of unseaworthiness, it is objected 
that the trial court erroneously placed upon appellant the burden of 
proving that the ship was seavi^orthy with respect to her load ; and it 
is said that this is so whether appellant be treated as a common carrier 
or as a private carrier. Counsel admit that the objection is of no great 
conséquence in view of the fact that the record has been made ; and 
as we interpret the record the burden was not in fact placed on appel- 
lant. True, in the course of the opinion, the trial judge statedthat, 
"while the law places the burden of proving seaworthiness upon the 
petitioner in a case of this kind," yet he also stated that he "directed the 
claimant (appellee) to put in its full case, that then the petitioners (ap- 
pellant) put in their case, and that then the claimant put in its rebuttal, 
and that course was pursued" (232 Ked. at page 389) ; and it con- 
clusively appears that the objection is immaterial, since the court fur- 
ther found (390) : "But there can be no question of doubt in this 
case, as the shipper by direct and convincing évidence has proved the 
unseaworthiness of the carrier." Apart from this, and upon the 
theory that the Noble was a common carrier, it was "incumbent upon 
the shipowner (appellant) to prove that the vessel was seaworthy at 
the time of beginning the voyage, or that due diligence had been used 
to make her so" (The Wildcroft, 201 U. S. 378, 386, 26 Sup. Ct. 467, 
468, 50 L. Ed. 794) ; and even if in considering the testimony the trial 
judge had been in doubt as to the ship's seaworthiness, the doubt should 
hâve been resolved in favor of the shipper, for the évidence clearly 
shows that appellee did not use due diligence to furnish a seaworthy 
vessel with respect to the load attempted to be carried (The Wildcroft, 
supra, at page 389 of 201 U. S., at page 467 of 26 Sup. Ct., 50 L. Ed. 
794). The fact that the bill of lading contained a provision excepting 
"dangers of navigation, fire and collision" is not important. As Mr. 
Justice Day said in The Southwark, supra, 191 U. S. at pages 16, 17, 24 
Sup. Ct. at page 6, 48 L. Ed. 65 : 

"To permit the stipulations of this bill of ladinj; to eut down the statutory 
requirements of section 2 of the Harter Act would be to allow the purties to 
enforce a contract in violation of the positive teims of the statute." 

It is, however, urged that the Noble was not a common carrier, but 
a private carrier, since the whole cargo belonged to appellee and the 
boat was not running on regular routes nor held out as a common car- 
rier; and consequently that she was not subject to the rule pointed out 
touching the burden of proof. Conceding, though it is not necessary 
to décide, that the Noble was a private carrier, the position of appel- 
lant is not changed ; for, as we hâve seen, the burden of proof was not 
cast upon appellant. Furthermore, we see no reason for distinction 
between a private carrier and a common carrier as respects the ques- 
tion or the proofs as to seaworthiness, since the obligation of each to 
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furnish a seaworthy boat is the same. Sumner v. Caswell, supra, 20 
Fed. at pages 251, 252; The Planter, 19 Fed. Cas; No. 11,207a, 807, 
808, C. C. per Circuit Judge (afterwards Mr. Tustice) Woods; The 
Royal Sceptre (D. C.) 187 Fed. 224, 227. 

■ [4] (3) It is contended that, if the vessel was lost through over- 
loading to the extent of unseaworthiness, the overloading was brought 
about by the master without appellant's privity or i<nowledge, and so 
furnishes no reason for denying limitation of liability. We must re- 
gard this contention as ruled by the décision of this court in Great 
Lakes Towing Co. v. Transp. Co.. 155 Fed. 11, 83 C. C. A. 607, 22 L. 
R. A. (N. S.) 769. It is a mistake to say that the master alone was 
responsible for the overloading. The corporation itself, through John 
A. Prancombe, was cognizant of the overloading and in effect brought 
it about. It is stated in appellee's brief and without apparent contra- 
diction that appellant's "only vessel property" was the steamer Noble ; 
and this, with the further fact that appellant was in possession of the 
insurance proceeds, was conceded at the oral argument. Thèse facts 
should be borne in mind in determining the relations between the ap- 
pellant Company ind Francombe. It is clearly to be inferred from the 
évidence that Francoml>e was the sole manager of the steamer Noble ; 
that appellant had employed himin that capacity ; that lie was invested 
with and he exercised the power of the corporation in selecting and 
employing the chief officers, such as the master and engineer, of the 
vessel, and in determining what contractual services the vessel should 
engage in ; that he was held ont by the company and was recognized 
by persons, such as brokers, dealing in respect of the ship and her serv- 
ices, as the person ultimately entitled in such matters to represent and 
bind the corporation. The initial arrangement for the carriage of the 
steel rails in question was held in abeyance until it received his ultimate 
approval ; and even the master vvould not complète the loading of the 
rails until he first obtained the sanction and direction of Francombe. 
In short, it is not shown that final authority in the respects mentioned 
resided in any person except Francombe ; and he may rightf ully be 
treated as in fact the company's manager. Since the board of directors 
of the corporation must be presumed to hâve exercised a supervision 
over its business, the board is to be charged with knowledge of the ex- 
tent of the power usually exercised by its ship manager and held to 
hâve acquiesced in his possession of such authority, even though it 
had not been given in express terms when he was employed as manager 
of the vessel. Sun Printing & Publishing As.s'n v. Moore, 183 U. S. 
642, 650, 651, 22 Sup. Ct. 240, 46 L. Ed. 366; Walker v. Détroit Trans- 
it Ry. Co., 47 Mich. 338, 350, 11 N. W. 187. The langnage of Judge 
Severens in the Great Lakes Towing Case, supra, at page 21 of 155 
Fed., at page 617 of 83 C. C. A., 22 L. R. A. (N. S.) 769, would there- 
fore seem to be peculiarly apposite : 

"Tlie Mills Traiisiiortation ("oiiipniiy, lioiiig a corporation, could act only 
tliroiiKli soiiie ascucy. McMorraii wa.i the manajjcr, and was vested with 
authority to make such contracts as this in Ix>hiilf of thB owner of the vessel, 
and tlie eoutract was the [lersonal coiitract of the corporation, not in consé- 
quence of any principle pecullar to the maritime law, but hy virtue of the 
common-law rules of agency." 
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Francombe sanctioned and in effect made the vefbal contract of af- 
freightment ont of which the présent controversy grew ; and the con- 
tractual obligation so created was the personal contract of appellant. 
In oùr view of the évidence Francombe's knowledge that the steamer 
was overloaded is too clear for argument. It inevitably follows that 
this overloading took place with the privity and knowledge of appel- 
lant. 

It is insisted, however, that even this is not enough to justify dénia! 
of limitation. Admittedly this view is opposed to the décision of this 
court in the Great Lakes Towing Case. This is true also of the déci- 
sion in The Republic, 61 Fed. 109, 113, 9 C. C. A. 386 (C. C. A. 2) ; in 
The Annie Faxton, 75 Fed. 312, 313, 21 C. C. A. 366 (C. C. A. 9); in 
Benner Line v. Pendleton, 217 Fed. 497, 506, 133 C. C. A. 349 (C. C. 
A. 2) ; and in The Julia Luckenbach, 235 Fed. 388, 397, 148 C. C. A. 
650 (C. C. A. 2), reversing décision below ; also in Gokey v. Fort (D. 
C.) 44 Fed. 364, 365; Rudolf v. Brown (D. C.) 137 Fed. 106, 108, 
l09; and the same rule is recognized, though perhaps this was not 
necessary, in the décision of Richardson v. Harmon, 222 U. S. 96, 103 
to 106, 12 Sup. Ct. 27, 56 L. Ed. 110, and in Butler, v. Boston Steam- 
ship Co., 130 U. S. 527, 553, et seq., 9 Sup. Ct. 612, 32 L. Ed. 1017. 
It is said that thèse décisions are erroneous as regards the ques- 
tion of limitation, and consequently that the décision in the Great 
Lakes Towing Case should be reconsidered. The theory of this fea- 
ture of the argument is that section 18 of Act June 26, 1884, c. 121, 
23 Stat. 57 (Comp. St. 1916, § 8028), operated to repeal and supplant 
section 3 of Act March 3, 1851, c. 43, limiting the liability of ship- 
owners (9 Stat. 635; Rev. Stat. § 4283 [Comp. St. 1916, § 8021]); in 
other words, that the purpose of section 18 was at least to eliminate 
from old section 3 the "privity or knowledge" clause. The same con- 
tention was made in this court in support of a pétition for rehearing 
in the Great Lakes Towing Case and upon substantially the same argu- 
ment as the one presented hère ; but rehearing was denied. It is stated 
that this question is pending in the Suprême Court in the case of Ben- 
ner Line V. Pendleton, supra ; but we are disposed to follow the dé- 
cision in the Great Lakes Towing Case. 

(4) Strenuous objection is made to the trial judge's estimate of the 
weight that should be accorded to some of the évidence conceming the 
overloading of the Noble, and of the credibility of some of the wit- 
nesses upon that subject and upon still other matters involved in the 
controversy. We need not recount ail tlie objections. Counsel on both 
sides were alert and persistent in bringing out ail facts and circum- 
stances of seeming relevancy to the issues, and the court indulged 
counsel in this course to a libéral degree. At the close of the trial and 
when the demeanor of the witnesses and their testimony were fresh in 
mind, the judge delivered an oral opinion which shows that he had a 
full appréciation of the testimony. This opinion was subsequently re- 
duced to writing and, apart from the introduction of citations, without 
change of any importance. In our view of the évidence we cannot ac- 
cept the daims of appellant that some of the conclusions of fact reached 
by the trial judge are unsupported by the testimony, much less that they 
are opposed to the testimony. This would be to accept part of the testi- 
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mony, not the whole of it; it would be to substitute our estimate of 
credibility derived from the record for the impressions received by the 
judge who actually saw the witnesses and heard them testify. We are 
unanimous in the behef that no prejudicial error is shown as respects 
any of the conchisions of fact or law. The présent opinion has been 
prepared in déférence to the earnest contentions of counsel and in an 
effort to meet some of the more prominent contentions, rather than in 
the belief that a written opinion hère is necessary. 
The decree must be affirmed. 



In re BIIANTMAN. 

(Circuit Court of Appeals, Second Circuit. July C, 1017.) 

No. 231. 

1. Corporations <©=»152 — DivinENDS — Rionr of Action. 

Ordlniirily, a stockholdtT caiiiiot iiiiiiiitîuu an action for a dlvidend not 
declared, but if directors unreiisoiiiiM.v and wionutuUy refuse or neglect 
to déclare dlvidends whon there are siirplu-s i)rotits out of wlilch It may 
be declared and there is no good reason for their tailure, a stockholder 
niay, by bill in equity, compel deci-irulion of a dlvidend. 

2, COKPORATIONS iS=>152 — DiRECTORS — 1)1 VIDEXDS. 

Courts wlll not undertake to control diieitors in the exerrise of thelr 
discrétion as to déclaration of dividends, unlcss tliey act fraudulently, 
oppresslvely, or unreasonably. 
8. Bankruptct <®=>279' — Trurtei»— Rigiits of. 

The trustée of a bankrupt succeeds to the bankrupt's tltle to corporate 
stock and has the bankr\ipt's riarhts and remédies as respect dividends 
Which bave been declared, or which ought to hâve been declared, and 
so whei'e corporate directors, to protect a bunkrupi;, failed to déclare divi- 
dends, the trustée raay maintain a suit to compel déclaration of dividend. 

4. Bankruptcy <©=2,SS(1) — Review — Waiveh. 

Wbei-e the ri^bt of trustée in bankruptcy to proceed summarily against 
a corporation wiis not (jnestioiied in the trial court, any right of the cor- 
poration to deniinid that it should hâve been proceeded against by plenary 
suit was waived. 

5. Bankruptcy ig=l!8S(l) — Summary rROCEEniNGS — RionT of Bankeuft to 

OliJEOT. 

A bankrupt by tiling bis pétition submits hls estate for adininistratlon 
In the court of bankiiiptcy, and cauuot object that the court proceeds 
summarily to detei'mine bis rigbts. 

6. lÎA.NKKUl'lCY e^.'iOÔ l'itOCEEDlNOS — riîOriT. 

Jri a snmmary proceed iiig by a trustée to compel the cory'oratlon whlch 
It was alLcged, to fraudulently protect the bankrupt, wltbbeld dei'Iaratlon 
of dividends to déclare snch dividends so that they would pass to the 
trustée, it is imiiroper to direct an a(-counthig, but au invesligution as to 
profits applicable to dividends should be ordered. 

Pétition to Revise Order of tlie District Court of the United States 
for the Eastern District of New York. 

In the mattcr of the bankruptcy of Jacob Brantman. Schoonmaker 
Bros. & Brantman, Incorporated, and Jacob Brantman pétition to re- 
vise an order of the District Court. Modified. 

^=For other Kasos see sume topic & KEY-NUMBEll in ail Key-Numberefl DigesU &. Indexe» 
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This cause cornes hère on pétition to review an order of the United States 
District Court for the Eastern District of New Torlf, entered on January 
1, 1917. 

The petitioner Brantman was adjudicated a bankrupt on May 17, 1910, 
upon a voluntary pétition In banlJruptcy. He was at the time of thls adjudi- 
cation an offlcer and director of Schoonmaker Bros. & Brantman, Incorporated, 
a corporation organized under the laws of the state of New York, and was at 
that time the owner of one share of stoclc of the par value flOO in said cor- 
poration. 

The petitioner Brantman scheduled thls share of stock as an asset, and upon 
appointment of a trustée surrendered the share to the trustée. And at the 
hearlng Brantman testifled that in addition to his salary for services rendered 
he was entitled to one-third of the dlvldends when declared by the corpora- 
tion. It appears that the corporation has never declared any dividends either 
before or since the adjudication of bankruptcy. 

On November 17, 1916, the trustée In bankruptcy œoved the court for an 
order directlng the petitioners to pay to the trustée the sum of .152,000 repre- 
senting one-third of the alleged profits earned by the petitioner Schoonmaker 
Bros. & Brantman, Inc. 

The petitioners opposed the application on the ground that the court had 
no jurisdictlon to détermine in a summary manner the questions involved, 
and upon the further ground that Schoonmaker Bros. & Brantman, Incorpo- 
rated liad not earned the sum of $6,000 or any other sura whatsoever in profits 
from the time of its Incorpoi-ation to the date of the adjudication in bank- 
ruptcy. And on January 1, 1917, the District .ludge made an order directlng 
the petitioners to turn over to the trustée one-third of any sum which mlght be 
shown to liave been earned by Schoonmaker Bros. '& Brantman, Incorporated, 
and referring the proceeding to a spécial master to examine, take testimony 
and report as to the amoinit due. 

H. & J. J. Lesser, of New York City, for petitioner bankrupt. 

Thomas P. Hall, of New York City, for petitioner Schoonmaker 
Bros. & Brantman, Incorporated. 

S. C. Duberstein and Léo Oppenheimer, both of New York City, 
for trustée Castellano. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). Tt ap- 
pears that prior to the filing of the pétition in bankruptcy Jacob Brant- 
man, the bankrupt, and Grant P. Schoonmaker and Clifford Schoon- 
maker were employed by William Alsberg & Co. The bankrupt oc- 
çupied the position of merchandise man and assistant buyer, and was 
receivi.ng a salary of $60 a week. About November 1, 1915, the bank- 
rupt and the two Schoonmakers agreed to end their connection with 
William Alsberg & Co., and to go into business together in the buying 
and selling of tailors' trimmings. They accordingly on November 12, 
1915, organized a corporation known as Schoonmaker Bros. & Brant- 
man, Incorporated. It is alleged that in pursuance of their agreement 
the bankrupt was given a salary of $40 a week, it being agreed that he 
was also to receive one-third of the profits of the business, the re- 
maining two-thirds to be divided equally between the two Schoon- 
makers. 

It appears too that at the time of the organization of this corpo- 
ration a Miss Lipman had an action pending and undetermined against 
the bankrupt in the Suprême Court of New York, for a breach of 
promise to marry, which action resulted in a judgment for the sum 
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of $1,881.62. That judgment remains wholly unpaid. It is the only 
claim scheduled in the bankrupt's schedules, and the purpose of the 
filing of the pétition in bankruptcy is to discharge that liabiHty. 
The District Judge entered an order which reads as f ollows : 

"Ordered and ad.iudReU that Jacob Brantman, the bankrupt herein, and the 
8ald corporation of Schoonmaker Bros. & Brantman, Ineorporated, are legall.y 
responsil)le to the creditors of said bankrupt, and will be directed to tiirn 
over to tlie tru.stee hernin one-third of that sum which naay be shown to 
hâve been im.ynble as dividends prior to the adjudication of the banlirupt, and 
wliich may In^rcafter be declared, or which Is held as undeelared dividends 
earned prl'or to adjudication by Schoonmaker Bros. & Brantman. Ineorporated. 
or such amount as may be shown to bave been concealed from creditors of 
the sald bankrupt, by willful and intentional neglect to déclare dividends, by 
an intentional use of the money belonglng to such dividends for other pur- 
poses, in order to aid sald bankrupt in concealing same from the trustée 
herein. And it is further ordered that the issue as to the amount due as 
aforesaid be and the same hereby is referred to Kugene F. O'Connor, Jr., Esq., 
as spécial commissioner, to examine, take testlmony, and report." 

The trustée of the bankrupt seeks to reach whatever profits the bank- 
rupt is entitled to in the corporation in which he holds one-third of 
the stock. If this corporation has made a profit of $6,000 as is alleged, 
and the bankrupt is entitled, as is also alleged, to $2,000, his creditors 
must be able to obtain the benefit of it, and they cannot be deprived 
of it by any failure of the directors to déclare a dividend. Such a 
method of concealing or covering up property as thèse parties are al- 
leged to hâve adopted cannot succeed. 

[1] The directors hâve not declared a dividend it is true, and the 
gênerai rule is well established that a stockholder cannot maintain an 
action for a dividend not declared. It is nevertheless true that if di- 
rectors unreasonably and wrongfuUy refuse or neglect to déclare a 
dividend when there are surplus profits out of virhich it may be de- 
clared, and there is no good reason for their failure to do so, a stock- 
holder can file a bill in a court of equity to compel the directors to dé- 
clare and pay it. Pratt v. Pratt, Read & Co., 33 Conn. 446; Beers 
V. Bridgeport Spring Co., 42 Conn. 17. 

[2] It is also true that the courts do not undertake to control di- 
rectors in the exercise of their discrétion in such cases unless they act 
fraudulently, oppressive!}', or unreasonably, New York, L. E. & W. 
R. Co.v. Nickals, 119 U. S. 296;* Williams v. Western Union Tel. Co., 
93 N. Y. 162, 192; Burden v. Burden, 159 N. Y. 287, 54 N. E. 17; 
Stevens v. U. S. Steel Corporation, 68 N. J. Eq. 373, 59 Atl. 905. And 
in the instant case the claim is that the directors are acting in collu- 
sion with the bankrupt, and therefore fraudulently, in withholding a 
division of the profits. 

[3] The trustée of a bankrupt of course succeeds to the bankrupt's 
title to the stock and has the bankrupt's rights and remédies as re- 
spects dividends which hâve been declared or which ought to hâve 
been declared. 

[4] So that if tire directors of the corporation of Schoonmaker 
Bros. & Brantman, Ineorporated, are fraudulently withholding the déc- 
laration of a dividend the trustée must be entitled to invoke the power 
of the court to compel the déclaration of it. The bankrupt's interest 

n Sup. et. 209, » X* Ed. 36S. 
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in the undivided profits of this corporation is in equity his propcrty 
and capable of being reached by his trustée. In this case it can be 
reached by summary proceedings, as the only question raised is as to 
whether there are any profits, and if any there be, the amount thereof 
that is reasonably applicable to dividends. The corporation, which bas 
been made a party défendant, net having raised in the court below 
any question as to the jurisdiction of that court to dispose of the mat- 
ter in a summary proceeding, its attempt to raise the question in this 
court cornes too late. For its right to hâve the matter adjudicated in 
a plenary action is one which it can waive and did waive by failing to 
raise it in the trial court. 

[5] The bankrupt made objections in the court below as to-the right 
to proceed summarily against him. But he was in no position to raise 
such a question even in the court below. The bankrupt cannot ques- 
tion the court's jurisdiction to act summarily against him, for by filing 
his pétition in bankruptcy he submitted his estate for administration 
to the court and established its jurisdiction to direct him summarily 
to turn over ail property of every kind, nature, and description to his 
trustée in bankruptcy, as the trustée takes by opération of law the 
title to ail his property. 

[6] While the court below was right in thinking that the trustée is 
entitled to reach the property to which the Ijankrupt is equitably enti- 
tled in the undivided profits of the corporation, the form of the order 
is open to a slight objection, in that it practically decrees an account- 
ing. .The order should be modified so as to direct an investigation as 
to the profits of the company reasonably applicable to dividends. 
Property so discovered will be subject to the summary order of the 
court, under the circumstances of this case. 

The decree so modified is affirmed. 



HALL V. WP:ST jersey & s. R. CO. 
(Circuit Court of Appoals, Tliira Circuit. July 30, 1917.) 

Ko. 2222. 

1. RAiLKO.'tDS <S=3350(2.S)— Accidents at Crossjkg.s— Contribctohy Négli- 

gence. 

Act N. J. Marcli .'îl, 1909 (P. L. p. 54), wlilcli provides tliat, wliere a rail- 
road Company has assumed to establisli and maiutaln .safety gâtes at a 
Crossing, in any action to recover for tlie deatli or injury of a person at 
sucli crossing at a time when tlie gâtes were not down tlie question of con- 
tribTitory négligence sliall bo one to be deteniiinert by tho jury, does not 
deprlve the court of the power to détermine such (luestion as one of law, 
where it arises on undisputed facts. 

2. Courts <&=>S52 — Fédéral Courts— Procédure— State Statuts. 

Regarding such statute as establishing a rulo ot iiroccdure, it does not 
appl.y to a case brought in a fédéral court in another state. 

3. Railhoads <g=>327(12) — Accidents at Orossikgs— Contrieutort Xecii.i- 

GBKCH. 

Plaintiff nnd six others were taking a pleasure ride in an automobile, 
which one of them was driving, when it struck the side of a rallroad train 

©=3For othet cases see same topic & KEY-NUMBBR in aU Key-Numbereâ Digests & Indexes 
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at a grade crossiri";, killing some and injuring othei's of ttie ridi>rs. Plain- 
tiff knew tliey were approachiiiR a fro.ssiiig, aud was sitting ou tbe kiiee 
of auother of tlie ])art.v on tlie front scat beslde the driver. The view of 
the track was obstruc'ted by a building until tbey were within 15 feet of it, 
wlien it eould be seen for 2,000 feet. Hcld, tbat it was as nmch the duty 
of plaintifC as of tbe driver to look ont for the train and give waniing af 
its apiiroacli, and tliat under the undisputed facts she was cbargeable with 
coutributory négligence, whicli defeated a rigbt of recovery. 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania; J. Whitaker Thompson, Judge. 

Action at law hy Jane T. Hall against the West Jersey & Seashore 
Railroad Company. Judgnient for défendant, and plaintiff brings er- 
ror. Affirmed. 

A. T. Ashton, of Philadelphia, Pa., for plaintiff in error. 
Sharswood Brinton and John Hampton Barnes, both of Philadelphia, 
Pa., for défendant in error. 

Before BUEFINGTOX, McPHERSON, and WOOLEEY, Circuit 
Jttdges. 

BUFFINGTON, Circuit Judge. In this case Miss Jane T. Hall 
had brought suit in a state court against the West Jersey & Seashore 
Railroad Company, to recovcr damages for pcrsonal injuries. The 
cause was thereafter duly removed to the court below on the ground 
of diversity of citizenship. On trial that court gave peremptory in- 
structions for the défendant. On entry of judgment on such verdict, 
the plaintifif took this writ. The case ttirns on the alleged contribu- 
tory négligence of the plaintifif. On the part of the défendant it is 
contended that the proof adduced by the plaintifif so clearly showed 
contributory négligence on her part that the court was bound, as a 
matter of law, to so hold. On the part of the plaintiff, it is contend- 
ed that under the New Jersey statute of 1909 (P, E. p. 54), quoted 
in the margin,' the court had no power to détermine that question it- 
self, but was bound, under that statute, to submit the cause to the jury. 

[1] We do not understand the New Jersey statutes hâve abolished 
the défense of coutributory négligence, or relieved the court frora de- 
ciding the question of law, where it arises, whether the undi.sputed 
facts show a plaintifif is guiltv of contributory négligence. Shoemaker 
V. Central R. R. of N. J. (N. J. Sup.) 89 Atl. 517. In Erie Co. v. 
Schmidt, 225 Fed. 517, 140 C. C. A. 655, we had before us the New 
Jersey crossing act, chapter 96 of 1909, quoted in the margin.^ We: 

1 "Whenever any railroad company shall hâve assumed to e.stablish and 
maintain what are known as safety gâtes at any railroad crossing in this 
state, and a p(!rson is killed or injured at anj- such crossing by being struclv by 
a locomotive or train when attemptlng to cross the tracks at a time when such 
gâtes are not down, * * * jjjrj^ jj^ ^j] ^.^f.jj (.^ses the question whether the 
person so killed or injured, upon attempting to cross such railroad crossing, at 
a time when the safety gâtes at such crossing are not down, was or was not, 
guilty of contributory négligence shall be a question to be determined by the 
jury, in ail actions brought to recover damages." 

2 "1. Wherever any railroad whose right of way crosses any publie street 
or highway, bas or shall install any safety gâtes, bell or other device design- 
ed to protect the traveling publie at any crossing or lias placed at such cross- 
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there said, and the same was restated and followed in Delaware, etc., 
Co. V. Welshman, 229 Fed. 84, 143 C. C. A. 358, L. R. A. 1916E, 816: 

"In our opinion, the rallroad is niistaken in supposlng tliat the act compels 
the trial Judge to subnilt to the jury every case of injiiry or df^ath at a i)ro- 
tet'ted grade crossiiig i)i New Jersey. The évidence niay establisli cdutrilmtoi'y 
négligence so clearly that the judge would be bound to give the jury bindlng 
instructions in favor of tiie rallroad. The act does no more than déclare as a 
rule of évidence that in certain situations the uiere faet that the deceased did 
not stop, look, and listen shall not of itself defeat reeovery ; but It does uot at- 
tempt to lay down a rule that every grade crossing case where contributory 
négligence is alleged uiust be submltted to a jury." 

[2] Regarding, therefore, such statutes as rules of procedtire, it is 
clear that such rule of procédure, enacted in New Jersey, could not 
affect the procédure of a case litigated in the court below. and therefore 
the District Court for the Eastern District of Pennsylvania had the 
right, and it was its duty, to hold that, if the facts clearly showed the 
plaintiff contributed to the accident, she could not recover. This duty 
it met, and the only question hère involved is whether it erred in de- 
ciding that question as a matter of law and refusing to submit it to 
the jury. 

[3] We hâve carefully examined the proofs. We find no disputed 
questions involved. Without reciting those proofs, it suffices to say 
they tend to show the plaintiff was injured when the auto in which she 
was riding ran into the side of an electric train which was passing 
over a grade crossing. The auto, a five-seated car, in which the 
plaintiff and six others were taking a pieasure ride, approached the 
grade crossing about 9 o'clock on a clear evening the latter part of 
May. Three women were on the front seat of the car ; one the woman 
■who was driving and was killed, the second a woman on the seat be- 
^ide her, and the plaintiff on the latter's knee. The plaintiff knew they 
were approaching the crossing, and was in a position to observe and 
vvarn the driver of danger. We had occasion in Brommer v. Penna. 
R. R. Co., 179 Fed. 580, 103 C. C. A. 135, 29 L. R. A. (N. S.) 924, a 
case from New Jersey, to consider the pertinent décisions of that 
State, and referring to Brommer, the driver of the machine, and Hen- 
derson, the pieasure passenger, we there said : 

"Henderson was not a passenger, and Brommer was not a quasi carriei' ; 
but the whole pai-ty were unlted for a comnion piirpose and had a common ob- 
ject in View. Brommer had no greater duty or obligation toward the others 
than they toward him. It Is true he was running the machine ; but if anything 
threateuing the genei-al safety of the party came within the knowledge of any 

Ing a flagman, any person or i)ersons ajiproaching any such crossing so pro- 
tected as aforesaid, shall, du ring such hours as posted notice at such crossing 
shall si^ecify, be entitled to assume that such satety gâte or otlier warning ap- 
plianees are in good and proper order, and will be duly and properly operated 
uuless a wrltten notice bearlng the inscription 'ont of order' be posted in a 
conspicuous i)lace at such crossing, or that the said flagman will guard said 
crossing witb sufflclent care whereby such traveler or travelers wlU be warned 
of any danger in passing over said ('rossing, and in any action, brought for in- 
juries to person or property, or for death caused at auy crossing protected as 
aforesaid, no plaintiff shall be barred of the action becanse of [thel failure 
of the person injured or killed to stop, look and listen before passing o\er said 
crossing." 
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of them, and he or she by timely warning was able to warri Brommer of such 
(langer, and as a direct and proximate resuit of not doing so he or slie siif- 
fered damage, how can it be sald this was not négligence, and that thereby he 
or she did not contribute to causlng the accident? * * * It tollows, there- 
foro, that Henderson was under obligations to take due care of his own safe- 
ty. Ile was not a passeiiger for bire. He was engaged in the comniou pur- 
pose of a pleasure ride wlth the driver of the machine. He knew they were 
approaching a railroad crossing. Relng free from the engrossing work of op- 
erating the jnachine, and occupying a seat beslde the driver, he was in an even 
better situation than Brommer to loolc out for the safety of the machine. 
* * * He knew they were approaching a railroad crossing. As he ap- 
proached he saw the view was shut off from the track. ïbus Ignorant of the 
safety or danger of the crossing, prudence, self-preservatlon, and the positive 
demand of the law ealled on him to stop before attempting the passage. The 
machine was under control, by his own account, only moving at a two-mile 
rate. l'nder the clrcmnstances he was callcd on to aet, or, if he chose to Tieep 
silence and join in chancing the crossing. the law will not hold him faultless 
of his share of bringiug about the accident." 

Tested by this rule, it is qtiite clear that this unfortunate plaintiff 
contributed her share toward this melancholy accident. She knew 
they were approaching this crossing,^ and attempting to pass it when 
the traclt was shut off from view by a building which stood some 15 
feet from it. Had they looked after they passed the building and for 
the next 15 feet, they could hâve had a view of 2,000 feet down the 
track. Indeed, had tliey looked when they were on the first and sec- 
ond tracks, they could hâve seen the track for half a mile. That they 
did not look at ail, and only saw the train when they struck it, shows 
only too plainly that they simply attempted to cross the track without 
looking and ran into the car. Under such circumstances, there was 
no disputable issue. The évidence simply showed the plaintifï and 
the unfortunate person who was driving the car took no care or pré- 
caution whatever, and blindly went forward, the one to her death 
and the other to her distressing accident, in such a careless and nég- 
ligent way that they contributed to the accident. Under such circum- 
stances, the judge below was justified in giving binding instructions. 
Under such circumstances, testimony that one looked and said nothing 
cannot avail to create an issue; for, if one looked, she must hâve 
seen the train, which was then just on them. The fact that they went 
ahead, and that the auto ran into tlie train, simply shows that the 
persons on the front seat did not look, but went ahead without any 
précaution, and for an auto to attempt to pass, without précaution, a 
grade crossing, where a view of the track is obstructed, is chancing 
the crossing, and chancing danger is not due care. 

The judgment below is affirmed. 

8 Miss Hall's testimony was: "Q. Just before this accident happened, did 
you know you were coniing to a railroad crossing? A. I saw the railroad 
crossing ; yes, sir. Q. What did the automobile do when you were getting to 
the railroad crossing? A. It slackened up. Q. What did you do? A. I looked 
both ways. Q. Did you see anything? A. Not a thing. Q. What was there, 
as the automobile slackened up first, to prevent your seeing down the track? 
A. There was a house on the corner. * * * Q. You started to go across 
the tracks, and what happened to you? A. 1 was hit by the train. Q. When 
did you flrst see the train? A. I did not see a thing. Q. I mean, when did 
you flrst see the train that struck you? A. Oh, when it was on us. Q. You 
mean on top of the automobile? A. Yes." 
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TUHNER r. BOARD OF TRADE OF OITX OF CHICAGO. 

(Circuit Court of Appeals, Seventli Circuit. June 14, 1917.) 

No. 2462 

1. Courts <g=a366(l) — Fedeeai. Courts — Constbuctioit or State Statute bt 

State Court. 

Generally a fédéral court treats the construction ot a state statute by 
the tiighest court of the state as part of it and read Into It. 

2. Exchanges ©=5(2) — By-Laws— Fobfeitukb of Membersuip. 

A Board of Trade wliich, though incorporated, is a inere voluntary asso- 
ciation, bas powor, the incorporatlng act net denying it, to provide by by- 
law for forfeiture of a membership for fraud of tbe member in securing 
his acceptance as a member ; it being reasonable, and not contrary to pul)- 
lic policy or the law of the land. 

3. Exchanges <g=35(2) — By-Lavvs. 

Provision of the charter of a board of trade autborizing it to inflict 
fines not exeeeding $5 for breaches of by-lavvs i; not inconsistent veith 
right to provide by by-laws for forfeiture of membership for fraud in se- 
curing acceptance as a member. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit by John B. Turner against the Board of Trade of the City of 
Chicago. From an adverse order, plaintifï appeals. Affirmed. 

Appeal from an order denying application for temporary Injunction to re- 
strain the Board of Trade of the City of Chicago from proceeding to examine 
a charge preferred against appellant, one of its members. 

The respondent, a corporation organized under and by virtue of an' act of 
the General Assembly of tbe state of Illinois approved February 18, 1859 (Priv. 
tiawa 1859, p. 13), Issued a membership certificate to appellant. Since appel- 
lant bécame a member, he bas paid ail assessments levled against him, and 
until shortiy prior to the commencement of thls action, lias enjoyed ail the 
privilèges which belong to a member of the respondent corporation. 

On November 6, 1916, appellant vvas served wlth notice that charges bad 
been preferred against him, a eopy of whlch was attached to the notice, and 
which charge read as foUows: "The undersigned, chairmnn of the membership 
commlttee, hereby complains of John B. Turner » * • and charges him 
with a violation of section 4 of rule 10 of the rules of the Board, in that he 
did upon his oath wlUfully make misstatements and did suppress facts before 
sald commlttee to secure his acceptance by the directory as a member of this 
association, and that he did become a member on June 9, 1914." 

The notice fixed a date and place for hearing the charges thus preferred. 
Pending the hearing, application was made to the court to restrain the board 
of dlrectors of the respondent corporation from examinlng the charges or act- 
ing thereon. From an order denying this application for an injunction this 
appeal is taken. 

Five of the twelve sec-tions of respondent's charter read as follows: 

"Section 1. That the persons now composlng the Board of Trade of the City 
of Chicago, are hereby created a body politlc and corporate, under the name 
and style of the 'Board of Trade of the City of Chicago,' and by that name 
may sue and be sued, implead and be impleaded, receive and hold property and 
effêcts, real and personal, by gift, devise, or purchase, and dispose of the same 
by sale, lease, or otherwlse (sald property so held not to excecd at any time 
the sum of two hundred thousand dollars) ; may bave a common seal and 
alter the same from time to time ; and make such rules, régulations, and by- 
laws from time to time as they may think proper or neeessary for the govern- 
ment of the corporation hereby created, not contrary to the laws of the land." 

£=7Far otber eues see same topic & KEY-NUMBER lu ail Key-Numbered Cieosts & Iadu«i 
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"Section 4. The sald corporation is hereby authorlzed to establisb sucli 
rnles. régulations, and by-laws for the management of their business, and the 
mode in whioli it sliall be transacted, as they may tliink proper." 

■'Se(;tion 6. Said corporation shall hâve the right to admit or expel such per- 
sons as they may see fit, in manner to be prescrîbed by the rules, régulations, 
and by-laws thereof." 

"Section 11. Saitl cor)5oration may inflict fines upon any of its members, and 
collect tlie same, for breach of its rules, régulations, or by-laws ; but no fine 
shall exceed five dollars. Such fines may be eollected by action of debt, be- 
fore a justice of the peace, in the name of the corporation." 

"Section 12. Said corporation shall bave no power or authority to do or 
carry on any business excepting such as is usual in the management of boards 
of trade or ehamliers of commerce, or provided in the foregoing sections of 
this Mil." 

Eespondent bas adopted many rules and régulations for the conduct of Its 
business and for its government. In proceeding to examine appellant, it was 
acting under section 4 of rule 10, in force when appellant became a member, 
and whlcli is as follows: "If any applicant shall intentionally or willfully mis- 
state or suppress any fact or be guilty of any other fraudulent or dishonest 
act to secure his accepta nce as a member, and thereafter and thereby become 
a member, the membership committee shall upon tlic discovcry of such miscon- 
duct, immediately report the same to the board of directors, which, after due 
notice to such member of tlie time and place of such liearing, shall investigate 
such charges, and if such member shall be found guilty, the board of directors 
shall déclare such membership forfeitetl." 

Jacob Ringer, of Chicago, 111., for appellant. 
Henry S. Robbins, of Chicago, 111., for appellee. 

Before BAKER and EVANS, Circtiit Judges. 

EVANS, Circuit Judge (after stating the facts as above). Appel- 
lant's contention is that section 4 of rule 10 is ultra vires, and that a 
court of equity should interfère by injunclion to prevent the enforce- 
ment of a rule of a corporation where the penalty prescribed for viola- 
tion thereof deprives the ofïending member of a valuable property right. 
In other words, he challenges respondent's authority to forfeit the 
money value of a member's seat on the Board of Trade, although he 
concèdes the power of the respondent to expel the member holding the 
certificate. 

[1] Respondent is organized under the laws of the state of Illinois. 
As a gênerai rule, the construction which the highest court of a state 
has given to a statute of a state becomes a part thereof and should be 
read into it. Douglass v. County of Pike, 101 U. S. 677, 25 L. Ed. 
968. 

The Suprême Court of Illinois has frequently construed the statutes 
under which the respondent is organized. People v. Board of Trade, 
45 m. 112; People v. Board of Trade, 80 111. 134; Pitcher v. Board 
of Trade, 121 111. 412, 13 N. E. 187 ; Board of Trade v. Nelson, 162 
m. 431, 44 N. E. 743, 53 Am. St. Rep. 312; Green v. Board of Trade, 
174 m. 585, 51 N. E. 599, 49 L. R. A. 365 ; People ex rel. Doddson v. 
Board of Trade, 224 111. 370, 79 N. E. 611; Bostedo v. Board of 
Trade, 227 111. 90, 81 N. E. 42. 

In the light of thèse décisions, the question presented by the appel- 
lant is hardly an open oUe. In Board of Trade v. Nelson, supra, the 
court said : 
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"The. status of the Board of Trade has been deterrained by tbis court In 
numerous cases, and it has been held to be a mère voluntary organizatlon, al- 
though încorporated under an act of the General Assembly." 

This view of the status of respondent has since been approved in 
Bostedo V. Board of Trade, supra, and in People ex rel. Doddson v. 
Board of Trade, supra. In the latter case the court said : 

"It Is a mère voluntary organizatlon, althougli Incorporated under an aot of 
the General Assembly. Wbile it has rented out rooms as oHices, from whicb 
It dérives income iusufflcient, however, for its expeuses, and while an assess- 
ment is required each year, and each membership bas considérable nioney val- 
ue, yet this dœs not change the character of the association. The corpora- 
tion Is not bound to admit any person into membership nor is any one obllged 
to join. WTien the relator became a member of the Board of Trade he volun- 
tarily submitted himself to the opération of ail laws enaeted for its govern- 
ment, and agreed to be bound by tlieiu so far as within corporate authority." 

While in ail of the cases referred to, excepting People ex rel. Dodd- 
son V. Board of Trade, supra, the question at issue turned vtpon the 
authority of the respondent to expel a member, the reasons for the 
conclusion reached by the court well support respondent's contention 
in this case. But in the case of People ex rel. Doddson v. Board of 
Trade, supra, no such différence in'the contention of the member ex- 
isted. That action was to test the power of the Board of Trade to 
forfeit the membership of the relator, who instituted a maudamus 
proceeding to compel the secretary of the respondent to restore him 
to his rights and privilèges of membership. 

It will be thus seen that, while in the other cases the précise question 
was the authority of the Board of Trade to expel a member^ in this 
last case the issue tumed upon the authority of the respondent to for- 
feit ail the rights of membership, including the money value of the 
membership certificate. 

Section 3 of this same ruie 10 provided then, as it provides now, 
that failure to pay dues for a stated period "shall of itself operate as 
a forfeiture and cancellation of the membership of such member and 
of ail his rights and privilèges thereunder." This rule was attacked 
as "unreasonable, unwarranted by the charter, contrary to public pol- 
icy, and contrary to the law of the land." The court said : 

"We do not think the rules and by-laws in this case iufringed public policy 
or any rule of law, or are unreasonable ; hence the court will not interfère to 
eontrol thelr enforcement. Under such circumstances, corporations and asso- 
ciations such as tlie Board of Trade will be left to enforce their own rules and 
régulations in mauner they hâve adopted for their own government and dis- 
cipline." 

Without repudiating the construction of the statute thus given to it 
by the Suprême Court of the state that enaeted it, we must reject ap- 
pellant's contention. 

The case of In re Gaylord (D. C.) 111 Fed. 717, 7 Am. Bankr. Rep. 
195,, relied upon by the appellant, does not hold to the contrary. The 
question there, was not, as hère, whether a rule of the St. Louis Stock 
Exchange was ultra vires, but whether any rule or by-law was in ex- 
istence that provided for a forfeiture of ail the member's rights in case 
the rule was violated. The court in that case, however, did refer to 
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the power of such an organization to pass such a rule as îs hère under 
considération, and used this language : 

"It was within the power of the association to make provision for the for- 
feiture of ail rights based upon membershlp in case of expulsion." 

[2] The status of the respondent having been determined by the 
Suprême Court of the state of IlHnois, we find nothing in the incor- 
porating act that would deny to the Board of Trade the power to 
enact rules or by-laws providing for forfeiture in case such rules or 
by-laws are not compHed with. 

The rule under considération is reasonable, it is not contrary to pub- 
Hc pohcy, nor contrary to the law of the land. People ex rel. Dodd- 
son V. Board of Trade, supra. 

[3] Section 11, quoted above, is not inconsistent with this right to 
forfeit a member's seat. It was obviously intended as an additional 
grant of powers. It is inconceivable that a maximuni fine of $5 should 
be thè only punishment which the respondent could impose when the 
member's misconduct is so great as to justify expulsion. 

The order is affirmed. 



sprink:t.e V. uMTicn siatios. 

(Circuit Court of Appeals, Fourth Circuit. July 5, 1017.) 

Ko. 1515. 

PosT Office i©=49 — Usino Mail to Defraud — Fraudulent Scheme. 

Where défendant opened a piano store, advertised prizes for solution of 
the simplest puzzle, inailed to eudi of mniiy and plauned to mail to the 
others of the 32,000 answering "as one of the contestants" in tlie prize 
puzzle contest a letter containiug check of $1-.") applicable on "sale price" 
of ifl87 of instrument "regularly listed by faetory to sell for $250," and 
in the nine days of business before arrest sokl 110 instruments, a convic- 
tion under Peu. Code (Act March 4, l'JOi), y. .'î^l, .-Jô Stat. 1130 [Comp. St. 
1916, § 10385]) § 215, of using the mail to defraud was warranted ; tlie 
évidence warranting finding that the price was inarked up to meet dis- 
count, and that those purchasing thought they were gettiug a real dis- 
count, though price was inaintained in absence of such a check. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

John W. Sprinkle was convicted of violation of the postal laws, and 
brings error. Affirmed. 

William L. Marbury and Eugène O'Dunne, both of Baltimore, Md., 
for plaintifif in error. 

Samuel K. Dennis, U. S. Atty., and James A. Latane, Asst. U. S. 
Atty., both of Baltimore, Md. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. Plaintifif in error, hereinafter called de- 
fendant, was convicted with others of using the mails to defraud, in 
violation of section 215 of the Pénal Code. There is little dispute as 
to what he did; the main question being whether it was enough to 

®=jFor other cases see same topic & KBY-NUMBEE in ail Key-Numbered Digests & Indexes 
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warrant a verdict of guilty. Briefly described, his "plan of business," 
as he calls it, carried on in the name of the Grand Piano Company, 
was this: Corning to Baltimore early in 1916, after similar activities 
in a number pf other cjties, he secured the outstanding lease of a store 
for the unexpired term of somesix months frora February 9th of 
that year. He then inserted in the local papers a display advertise- 
ment of a îree contest for ten grand prizes for the best answers to 
the "Great War Puzzle," which was shown in picture, the answers to 
be mailed or brought to the store before 10 a. m. of the Ist of March.' 
The listed prizes ranged from a new $400 upright piano to a pair of 
roller skates. Tn addition to this there was also promised "to ail other 
persons aiiswérihg this advertisement" the gift "absolutely free" of 
a f ountain , pep, pr a gold-plated locket, or a handsome penknife. 
Thèse gifts, it niay . hère be npted> were of only insignificant value; 
and the absurd simplicity of the "Puzzle,"' which any intelligent child 
could solve, isriianif est from the fact' that when the "contest" closed 
on the day named abput 32,000 answers had been received. It is ad- 
mitted by défendant that the sole purpose of this advertisement, with 
its puzzle and promises, was to obtain the names and addresses of 
persons to whom he might try to sell pianos, as will now be narrated. 
It was evidently Sprinkle's intention, as a jury might well find, to 
hâve mailed to each of the 32,000 persons who had answered the ad- 
vertisement, so far as their names could be deciphered, a sealed enve- 
lope containing: (1) A letter; (2) a "purchase check"; (3) a printed 
folder, and (4) an order for fountain pen, etc. At the time of his ar- 
rest on the 21st of March upwards of 23,000 such inclosures had been 
prepared for mailing and about 13^000 actually mailed. Omitting un- 
important parts, the letter reads as f ollows : 

"Yon liave been awarded a purchase check of .fias.OO as one of the con- 
testants In our prize puzzle contest. Same Is herewith enclosed. 

"This eheek is your order to sélect any new piano or player piano of Cable 
& Sons or Clough & Warren make and a crédit for S125.(X) will ba given you 
on accouut and the balance may be paid in small nionthly payments. Should 
you décida on any other of the many makes of new pianos \ve sell, you will 
be credited on account by it;i02.50. 

"Do not fail to see the beautiful new pianos we are offerlng for Ç187.00 dur- 
Ing our big introductory sale, which is now goiiig on. This piano is regularly 
listed by the factory to sell for ;j!250.0O, and ail it will eost you with this pur- 
chase check is $84.50. Do not write, but call at our salesroom at 347 N. 
Charles street (corner Mulberry street), Baltimore, Maryland, to see this 
greatest piano offer ever made in the state of Maryland. A discount of 10% 
will be allowed for cash, and car-fare allowed to out-of-town customers. 

"One check only will be accepted from a custoruer. Do not wait, for unless 
you advise us within ten days from the date hereof that you will claim this 
check, it will be canceled' and become void. 

"Ail pianos are marked in plain figures at the reduced selling priée below 
the factory list priée during the big sale, and it is not necessary to mention 
having the check until after you hâve selected the piano you désire to pur- 
chase. Store open every evening until 9:00. 

"P. S. — This check may be transferred to a friend who wishes to purchase 
a piano or player, and in event a purchase is made as above stated, it will 
entitle you to a diamond' ring or gold-iilled watch. Prize winners' and judges' 
names and addresses can be seen at our store." 

On the reverse side of the letter was a paragraph of comment on the 
great expense of advertising, paying commissions, and the like in the 



SPPJNKLB V. UNITED STATES 



113 



ordinary conduct of the piano business, with a déclaration in substance 
that défendant could afford to undersell other dealers because he in- 
curred none of those expenses. To this was added the foUowing 
statement, the last sentence in heavy type : 

"We hîive a one-prlce System, and it makes no ditïei'ence if the purchase 
cheek Is ii;25,0O or twice that ainoiint, tliere is no dcviiition from the mai'ked 
priées. The pricos of the pianos are exactly the sanie as listod hy the fac- 
tory, and a thild can purcliase as safeiy as the shrewdest liuyer. We do not 
ask you to i>resent youf purchase eheck until yo\i hâve selected the piano 
you want, to prove tiiere is no opportunity to uavauce priées." 

The "purchase clieck" inçlosed in the Ictter was invariably for $125, 
payable to the order of the person to whom the letter was addressed, 
and signed, "Grand Piano Company, J,. W. Sprinkle, Président." In 
size, shape, and gênerai appearance it closely resembled the bank 
check in customary use. At the left of the signature, under the line 
naming the amount, was. the date after which it would be void, and 
beneath this in fine type the foUowing: 

, "ïhis check Is not l'edeoniaWe in casli, and can he applied only as part 
lirst iwjymeut on any iiew CaWe & Sons or Clougli & Warren piano or player 
piano or ijîj 02.50 on any other new ])iano or pU^yer piano in our %vareroom if 
presented on or before date of expiration." 

The checks were numbered in sériai order for record purposes, but 
they bore différent dates of expiration, probably to avoid the présen- 
tation of too many of them on the same day. 

The "folder" inçlosed contained cuts of an upright piano and of 
a piano player with descriptions of same and statement of prices. The 
fourth inclosure was an order, good if presented within ten days from 
date of letter, for one of the trinkets promised to every person who 
answered the advertisement. 

In the store of défendant was an assortment of pianos and player 
pianos, ail of the cheaper, if not cheapest, grades. They were mostly, 
perhaps ail, of the class known as commercial pianos; that is, as we 
understand, pianos on which the manufacturer would stencil, as re- 
quested by the dealer, any name not protected by trademark or copy- 
right as the purported maker of the instrument. Thus two pianos 
from the same factory, and precisely alike in finish and action, might 
and frequently were stenciled with the names of différent makers, 
one purporting, for example, to be a "liaynes" and the other a "Wag- 
ner." On each instrument in stock was a card or tag showing the 
maker, number, style, and kind of wood, and also showing a certain 
"Price," with pen strokes through the figures, and a "Sale Price" of 
much lower amount written below, the former, for instance, being 
$450, and the latter, $327. The "Price" indicated was what is known 
as the "factory list price," a purely arbitrary and meaningless figure 
having no relation to cost or value and greatly in excess of the sum 
at which the dealer in nearly ail cases would offer to sell the instru- 
ment. In a Word, the list price is very much above what is expected 
or even asked except in rare instances. The "Sale Price" written on 
the tag was the price fixed by Sprinkle for the pianos he had on sale. 
In conjunction with the higher "list price," which had been partially 
crossed out, it looked like a reduced or "marked down" price, and 
244 F.— 8 
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was dotibtless designed to give that impression. On this "Sale Price" 
so fixed and displayed the défendant accepted "as part first payment" 
for each instrument sold one of the "purchase checks" above described, 
taking it for $125 if a Cable & Sons or Clough & Warren was pur- 
chased, or for $102.50 if some other make was selected. In ail cases, 
however, some money had to be paid before delivery, namely, $15 on 
a piano and $25 on a player piano. The balance was payable in monthly 
installments,'and for ail cash a discount of 10 per cent, was allowed. 

The scheme of défendant thus outlined would not be likely to mis- 
lead buyers of expérience and wordly wisdom, but it is at once seen 
to be exceedingly well calculated to deceive the ignorant and guUible. 
To persons without knowledge of piano values, uninformed and un- 
suspecting, it would be sure to make an alluring appeal. And so it 
proved. In the nine days of business before the arrest a total of 119 
instruments were sold, or an average of more than 13 a day. The 
purchasers were mostly nurses, housekeepers, machinists, plumbers, 
Street car conductors, and other wage-earners, white and colored, of 
similar occupations. Thèse facts speak for themselves, and it is quite 
unnecessary to enlarge upon the artistic shrewdness of defendant's en- 
terprise. Enough to say that a jury would be amply justifîed in find- 
ing, from the testimony of numerous witnesses, that the instruments 
sold were represented to be worth the carded "Sale Price," that is, 
the sum actually paid by the buyer plus the "purchase check" turned 
in; that the 119 persons who bought, or at least the greater part of 
them, believed they got a discount from real worth of the amounts 
for which their purchase checks were accepted, and would not hâve 
bought otherwise ; that défendant not only intended they should so 
believe, but knew that the sales in question were effected solely be- 
cause of that belief, and further knew that such purchase checks were 
in fact worthless because the money payments made or agreed to be 
made in each case were fully equal to the priées at which the same 
instruments could be elsewhere procured. In short, the évidence of 
record clearly warrants the inference of fraudulent purpose. 

Nevertheless it is earnestly contended that defendant's scheme was 
not unlawful, and therefore the government failed to make out a case. 
The argument is that no légal fraud was perpetrated by Sprinkle be- 
cause his "Sale Price" was strictly adhered to in ail cases, and no 
pianos sold except to customers entitled to the crédits stated in their 
purchase checks. In other words, since an instrument could not be 
bought any cheaper without a purchase check than with one, the 
checks were not fictitious, but had a crédit value precisely as repre- 
sented for "part first payment" of the fixed and unvarying selling 
price. The argument is far from convincing. As a practical matter 
Sprinkle had to make good his assertion in that regard, because be- 
lief in the purchasing power of the checks would be destroyed and 
the whole scheme discredited if it became known that pianos could 
be bought with ail cash for less than the sales priées at which they 
were offered. And he could well afïord to take that position ; for the 
chances of getting those priées in actual money were quite too remote 
to be taken into account. Moreover, it is not to be said that a dis- 
honest method of doing business can be kept immune from attack by 
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scrupulously sticking to it under ail circumstances. Surely the fact 
that défendant had but one selling price and invariably exacted that 
price, whether paid wholly in money or partly with a purchase check, 
could not serve to prevent the jury from finding that his plan of op- 
érations was deceitful and fraudulent. 

The kindred contention is made that the scheme in question was 
not illégal because there is no "actual, usual, and customary retail 
price" for such pianos as Sprinkle sold, and therefore he could not 
hâve planned and intended, as the indictment charges, the arbitrary 
and designed fixing of his "Sale Price" sufficiently above such usual 
and customary retail price to cover the crédit allowed to the holder 
of a purchase check, and thus enable him to make the crédit allow- 
ance and still get for his pianos fully as much money as instruments 
of the same kind are ordinarily sold for by retail dealers. The suffi- 
cient answer to this contention is that in our judgment there was 
abundant évidence to warrant submission of the question to the jury. 
This was the décisive issue, as the jury well knew, for they were told 
by the learned trial judge, and the instruction was eniphasized by rép- 
étition, that the défendants could not be convicted, "unless you be- 
lieve that they fixed a price in their own minds which they expected 
to get, which was their usual and customary price, or one that they 
sought to get in other places and succeeded in there getting, and added 
the amount of this fictitious crédit check to it for the purpose of 
taking it off again." That this is what the transaction amounted to 
seems to us an almost unavoidable conclusion. The price fixed in 
defendant's mind as the usual and customary price which he aimed 
and expected to get was the actual amount of money to be paid by 
the customer, and any prêteuse that it was otherwise is only an ap- 
peal to credulity. It is not difficult to look through this elaborate de- 
vice for giving the purchase checks an apparent value and see that 
his obvions object was to sell pianos for the cash that buyers had to 
pay. That was the real price he realized in practically ail cases, on 
"the overwhelming proportion of the pianos sold," as the trial judge 
told the jury they might find from the évidence, and it is but reason- 
able to hold that this price, accepted freely and habitually throughout 
the course of his extensive dealings in Baltimore and elsewhere, was 
in fact "the actual, usual, and customary retail price" at which he 
sold pianos. The arbitrary addition thereto of' an amount just equal 
to the crédit allowed to the holders of purchase checks produced the 
fiction of a "Sale Price," in part payment of which the checks were 
received, but this inflated figure was in no real or honest sensé the 
actual retail price which défendant sought to obtain. The jury were 
justified in so finding, and the contention that the government failed 
to prove the offense charged in the indictment cannot be sustained. 

The minor questions raised by the assignments of error are not of 
sufficient merit to require discussion. They involve no novel or un- 
familiar principles, and nothing would be gained by their detailed re- 
view. The record discloses no ruling of which the défendant can 
justly complain, or for which the judgment against him should be 
set aside. 

Affirraed. 
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W. & C. T. JONES S. S. CO. T. BARNES-AMES CO. 
(('ircuit Court of Appeals, Second Circuit. July 10, 1917.) 

No. 248. 

SlIIPI'IXG iS=>.')S — CirARTEHS — RiOIIT TO (^ANCEI. CirARTEU. 

Wlit're a charter party giive tlie charterer au option to cancel if tlie 
vess(il was not roady to receive car^o by a date specifled, sucli readiness 
to be sliown "i)y tlie inaster's notitication accompaiiied by tlie under- 
writers' surveyor's pass to that eftect," but provlded that the option should 
be exereised "not later tlian the présentation of sald surveyor's pass of 
readinesis," tinie wa.s of tlie essence of the risht to cancel, and the 
charterer, not having exereised its option wlien the notice and surveyor's 
pass was présent ed, coiild not do so afterwards. 

Appeal from the District Court of the United vStates for the South- 
ern District of New York. 

Suit in admiralty by the W. & C. T. Jones Steamship Company 
against the Barnes-Ames Company. 'Decree for défendant, and Hbel- 
ant appeals. Reversed. 

ïhis cause conies hère on appeal from the Tiiited States District Court for 
the Southern District of New York. 

The libelant, the W. & C. T. .Tones Steamship Company, Mmited, was, and 
still is, a corporation organized and existing under and pursuant to the laws 
of the United Kingdoin of Great Britain and Irelatid, and was and is the 
owner of flie steamship Haulweii. 

The respondent, the Barnes-Aines Company, was and is a corporation organ- 
ized and existing under and pursuant to the laws of the state of Minnesota, 
with an otiice in the couiity and state of New York. 

Cil Mareh .3, ]!)15, the libelant and respondent entered into a charter party 
at New York City by whlch tlie respondent agreed to hire the sald vessel for a 
voyage from Galveston or New Orléans to a port in Italy with a fuU and 
comi)lete cargo of heavy grain, whlch the charterer agreed to furnish, and on 
which it agreed to pay a freight of 12 shillings per quarter of 480 pounds 
Kngllsh weight delivered. The charterers had under the charter the privilège 
of ordering the vessel to load at New York, and in case the privilège was 
exereised the rate of freight was to be 11 shillings and no pence per quarter of 
480 pounds. 

The respondent exereised the privilège of ordering the vessel to load at 
New Y^ork, and the vessel arrived at that port on April ItHh, about 2:.'30 p. m., 
and written notice was presented at the office of the charterer that the vessel 
was then lying at a dock .specifled, and that it was in every respect ready to 
receive cargo uiider the charter. This notice was accompanied by under- 
writers' surveyor's pass of readiness of ail holds for cargo. 

By the sixth clause of the charter party, if the ship was not ready to receive 
cargo on or before April 20, 1915, the charterers had the option of canceling. 

On April 20th the charterer advlsed the libelant's broker that it declined 
to load the steamer, claiming that grain loaded in holds Nos. 2 and 3 would be 
Impregnated with the odor of paint. The owners of the vessel protested 
against this, and notlfied the respondent that tliey would hold the latter liable 
for ail damages, cpsts, and expenses resultlng from breach of charter, and 
would also endeavor to charter the vessel against the charterers. 

Thereupon, on April 22, 1915, the respondent made an offer to libelant to 
charter the same vessel on conditions substantially identical with those in the 
charter of March 3d, except that the rate was to be 9s. 6d. Insteud of 12 
shillings a quarter of 480 pounds, and the; loading port specifled was l'hiladel- 
phla instead of New York. 

igiaFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests û .Indexes 
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Tlio offer, it is alleged, was the best that reasonaWy could be obtained, and 
was acceptpd on the asi'Peraerit that It shonlcl be without préjudice, and not a 
waiver of libelant's clahn agalnst the respoudeut for the breach of the agree- 
meiit of the cbarter party of March ;i, 1915. 

Tbc refusai to load the first charter r(>sulted It is nlleged in damage to the 
lil;elaiit to tlio aiiionnt of .flD.OOO. and the llbel axl;e(l that a decree be entered 
in favor of libelant for that amount witb interest and costs. 

The District .TiiiIl'p disiiiissed tlie libel wltli costs expressing liimself as 
satisfieil that the vcssel could not carry grain on April 20, 1915, not being at 
that tiiiK! in readincss to carry cargo. 

Kirlin, Woolsey & Hickox, of New York City (Charles R. Hickox 
and Cletu.s Keating, both of New York City, of counsel), for appel- 
lant. 

Haight, Sandford & Smith, of New York City (Charles S. Haight 
and Herbert K. Stockton, both of New York City, of counsel), for ap- 
pellee. 

Beforc COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
libelant seeks the recovery of damages for breach of a charter party. 
The respondent claims justification in refusing to accept and load the 
steamer in that it is asserted that the vessel was not ready to receive 
cargo on the stipulatcd day, inasmiich as two of the holds had been 
newly painted, and the odor of paint in the holds made them unfit to 
receive cargo, at least such cargo as the respondent was to load. The 
vessel was chartered for the purpose of carrying heavy grain, and the 
record discloses that wheat is heavy grain, and that respondent intend- 
ed to load that grain upon her. 

The libelant claims that the vessel was tight, staunch, and strong, 
and in every way fitted for the voyage, and was in ail respects ready 
to receive cargo in ail her holds in accordance with the provisions of 
the charter party. The libelant asserts that undoubtedly the real rea- 
son for the respondent's refusai to load was not the one assigned, but 
the fact that the respondent did not want to load, having no grain to 
ship at that time. It appears that at the time the charter was made re- 
spondent had a partictilar cargo to ship, but later on supposing that 
the Haulwen would not corne ont of the dry dock in time to take that 
particular cargo of grain within the dates specified in the grain con- 
tract, went ahcad and loaded the cargo on another vessel. So that 
when libelant tendered the vessel the respondent, as shown by its own 
testiniony, "had no grain of the grade going to the ports for which 
she was chartered left in New York." And the respondent also testi- 
fied that if the ship had been entirelv satisfactory it "didn't care to 
load." 

At the argument counsel for respondent assumed that the case pre- 
sented three questions for this court's considération : 

(1) Whether there was an odor of paint in the holds. 

(2) If there was, whether such an odor injures wheat. 

(3) And if it does whether the respondent was entitled to caricel 
the charter party. ■ 

The District Judge decided ail three of thèse matters in favor of the 
respondent, and said: 
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"If It be true (1) that paint odor does injure and deteriorate grain, and (2) 
that such odor was présent and dangerous on tlie steamshlp when she was 
tendered for the purpose of the charter party, tàen there was a. breaeh et 
warranty of fltness wlien the vessel was tendered, and respondent was .justitied 
In rejecting the steamer aud breaking tbe charter party on that groimd." 

The testimony was conflicting as to whether there was an odor of 
paint in the holds. The respondent produced two witnesses, and two 
only, who examined the vessel at New York. Neither of them went 
into the holds. They contented themselves by looking down into them. 
They testified that they got a smell of paint therefrom. One of thèse 
witnesses was the deputy grain inspecter for the New York Produce 
Exchange, and the other was the gênerai superintendent of the Inter- 
national Elevating Company. The first was asked why he did not go 
into the holds, and he replied that he did not think it necessary to do 
so, as he cotild smell the paint without going into them, and that he 
got a strong odor of paint in holds 2 and 3. The other witness testi- 
fied that there was a very strong odor of paint from the two holds. 

It does not appear whether those witnesses examined the vessel on 
April 19th or on April 20th. One of them said he could not remember 
the day, and the other was not inquired of upon this point. One of 
thèse witnesses was unquestionably wrong in a part of his testimony. 
He was asked whether he noticed the condition of the paint around the 
hatch coamings, and he said he did and felt it. He was then asked, 
"What did you find?" His reply was, "That it was sticky; it was not 
dry." The évidence, however, is perfectly clear that the coamings had 
not been repainted. In connection with this same witness' testimony 
that he found a strong odor of paint in the holds there is the testimony 
of the master of the steamer, who was with him at the time of the ex- 
amination. His testimony was as follows : 

"What did he do? He looked down No. 4 tirst and said, 'That hold Is ail 
right.' He looked down No. 3, and he said there was a slight smell of paint. 
And I asked him to go down the hold. lîe said he didn't \\ant to go down 
the hold. Then he went along to No. 2. He asked me what we had been 
doing. I said we had been repairing ; I had bad weather coming across. I 
asked him if he wanted to see the hold. He said 'No,' lie didn't want t* go 
down the hold ; there was a slight smell of paint there. And I asked him was 
not the ship ready for grain. And he said that he çouldn't say anything, but 
he would only say there was a slight smell of paint coming ont from the hold." 

The vessel inspected was at the time lying at a dry dock, a large re- 
pair Works. A Norwegian steamer was lying at the time alongside and 
was being painted. And a number of witnesses who actually went 
into the holds of the inspected vessel testified that there was a smell 
of paint on deck, but that when one descended into the holds there 
was no smell of paint there, Thus a surveyor for the New York 
Board of Underwriters, who examined her on April 19th at noon, 
testified that while he was on the deck of the inspected vessel he no- 
ticed a smeU of paint, and that it came from the ship lying alongside, 
and that the wrind from the westward brought a strong smell of paint 
across the. deck. He was asked whether when he got down into the 
holds he smelled paint there. His reply was : 

"Not to any extent; of course, there was no strong smell of paint in the 
holds ; ail fresh painted places wlll hâve a pecuUar smell of Its own, but not 
a strong smell of paint by any means." 
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His inspection was a tlioroiigh one. He went around the bulkhead, 
around the franies and examined the rivets. He found the paint hard 
and the holds "sweet and in fine condition." 

Another witness, a marine surveyor, testified that he examined the 
holds on April 19th and that he did not find any strong odor in the 
holds. That he examined the holds again on April 20th about 9:30 
a. m., and testified that at that time he did not find any odor of paint 
in the holds. He states that he paid spécial attention as to whether 
there was any smell and he could not observe any. He had gone into 
the holds for the very purpose of examining to find whether there was 
any odor of paint présent, having been asked between 4 and 5 o'clock 
on the previons day to find ont that very thing. He was at that time 
informed that that criticism had been made. This wovild seem to indi- 
cate that the two witnesses who examined the vessel, and upon whom 
the res])ondent relies, had made their examination some time on April 
19th. This witness when told of the criticism replied : 

"Thut is very funny. I can't fîo now, but I will go in the mornlng." 

It seemed "fimny," no doubt, as he had previously examined the 
vessel and had noticed the strong odor of which complaint was made. 
The painter who did the painting examined the holds on the morning 
of the 19th, and testified that at that time the odor was "not much, 
but a very little bit." 

The testimony shows the painting was finished on April 18th about 
4:30 p. m. The paint was a quick-drying paint, a red oxide, and the 
manufacturer of the paint testified it took such paint from 4 to 414 
hours to dry. 

A careful reading of the testimony satisfies me that on April 20th 
the paint in the holds was beyond doubt dry, and that, if there were any 
odor of paint in holds 2 and 3, it was slight, and that there is some rea- 
son for thinking there was no odor at ail. 

The testimony was also conflicting as to the eiïect of an odor of 
paint on a cargo of wheat. The ma.ster of the vessel testified that he 
had on several occasions loaded cargoes of grain the day after the 
holds had been painted, and that he had never had any claim for dam- 
ages for grain so carried. He also testified that he had never seen a 
boat better suited for grain than this boat was. One of the managing 
owners of the company which owned the vessel in question, the vessel 
being one of 13 which the company owned, testified that it very 
frequently happened that a vessel was painted just before grain was 
loaded. The vessels were ail of them practically used exclusively in 
the grain trade, and he testified that during his 25 years of expérience 
he could not recall that a single claim for damage to grain by taint or 
odor from paint had ever been made. The vessel was classed at 
Lloyd's as lOOAl. 

Another witness, the captain of a cargo steamer, and who had had 
7 years' expérience in carrying grain cargoes, and who had carried 
about 50 of such cargoes, was asked : 

"Captain assuming that red oxide paint was put on a ship's hold and 
that tlje hatclieîs were h^ft off, liow long, in your opinion, would It be advlsable 
to walt before grain was loaded iuto the îioldï" 
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His answer was: 
"I shouJd say 24 liours after." 

Another witness, a surveyor whose business it is to examine vessels 
as to their fitness to receive grain cargoes, testified that 24 hours after 
the holds of a vessel had been painted she would be in first-class con- 
dition so there would be no damage to the grain. 

The respondent put on the stand as an expert the gênerai manager 
of the American-Cuban Steamship Line for its stevedoring business, 
and he was asked the following question: 

"From your expérience would it lie safe to load grain in bulk iuto tlie lioUl ot 
the ship whlcli had been so recently painted that around the rivets and at the 
butts pî the plates and down the angle irons there was stlU riiw paiiit, and the 
liold had a very strong odor of paint ï" 

To which he replied : 

"Well, it would not be safe ; positlvely wouldn't be safe." 

Other witnesses testified that wheat is a very délicate grain and 
susceptible to odors of paint ; wheat and barley being the rnost sus- 
ceptible of the grains to such odors. The two witnesses who testified 
that there was a strong odor of paint in the holds 2 and 3 testified also 
that on account of that odor the ship was not fit to receive grain. 

But, as I am not convinced that on April 20th there was any strong 
odor of paint in the holds, I am not persuaded that on the day named 
the ship was not fit to receive cargo. If, however, I am mistaken in 
this respect, it is a matter of no conséquence, for the décision is not 
based on any such ground, and my Colleagues in this court express no 
opinion thereon. I hâve reviewed the testimony as to the odor of paint 
and its efïects because of the stress placed upon the testimony at the 
argument and because the testimony impressed the District Judge dif- 
ferently, and led him to a dismissal of the libel. The issue involved 
lies in a narrow compass. 

The respondent in its answer claimed the right to cancel by virtue 
of the sixth article of the charter party, which reads as f ollows : 

"6. Charterers shall hâve the option of canceling this charter party If 
the vessel be not ready to receive cargo on or before the 20th day of Aprll, 
1915. Such readiness shall include the arrivai of the vessel at the loading 
])ort, entry thereof at the custom house, and ail eonipartments ready to receive 
cargo as shall be shown by the master's notification accompanied by the 
underwriter's pass to that eJïect, which must be presented at the office of the 
charterers or their agents at or before 4 p. m., or, If on Saturday, before 12 
o'clock noon on sald day. ïhis option to cancel shall be exercised not later 
than the présentation of said surveyor's pass of readiness." 

The article expressly gave the charterers the option of canceling 
"if the vessel be not ready to receive cargo on or before the 20th day 
of April, 1915." It is admitted that the notice was given on April 
20th. But the clause which gave the option provided- that : 

"This option to cancel shall be exercised not later than the présentation of 
said surveyor's pass of readiness." 

And the surveyor's pass of readiness was presented about 2 :30 p. 
m. on April 19th. The respondent not having exercised the option un- 
til the day after the surveyor's pass was presented, the right of option 
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given under the charter was gone by the very terms of the clause 
which conferred it. 

The option to cancel was made a matter of contract, and it could be 
exercised only by strict compliance with the terms on which it was 
given. Time was of the essence of the agreement. Inasmuch as re- 
spondent did not exercise its option to cancel within the time allowed 
it by the terms of the charter party, it was not allowable for it to ex- 
ercise it thereafter ; for, once a charterer lets the canceling day men- 
tioned in the charter go by, he waives the right which the charter gives 
him to cancel, and abandons his right to cancel if the vessel is not 
ready to load by the day specified. Readiness to load includes fitness to 
receive cargo. And, as the notice of cancellation was given after the 
time for giving it had expired, it was without effect. 

There is, moreover, an additional reason why the right to cancel 
did not exist. The sixth article of the charter party above set forth 
discloses that the parties agreed on the évidence which should establish 
the "readiness" contracted for. That readiness was to be "shown by 
the master's written notification, accompanied by underwriters' sur- 
veyor's pass to that effect," which had to be presented at a certain 
time and place, and which was so presented in strict compliance with 
the agreement. The obvions purpose of this provision as to what the 
proof should be of the fact of readiness was to prevent just such a dis- 
pute as has arisen in this case. The proof which the parties agreed 
upon had been furnished by the plaintiff, and the respondent was con- 
cluded thereby in the absence of any allégation of fraud, and no such 
allégation has been made, 

Decree reversed. 
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(Circuit Court of A[)pculs, l^urtli Circuit. July 20. 1017.) 

No. 1527. 

1. Cot-RTS iS=;îOS — JURISOICTIOX — l'ROl'EK DISTRICT — DlVERSITY OF ClTIZEN- 

SIUP. 

IJKior .IiKl. Code (Act Murcli .'{. lUll, c. 2:!1. ,".(> Stat. 1101 [Comp. St. 
lf>l(>, § 10:52J) § 50, providiu},' tliat, wiien tlicre are several défendants 
and one or more are neitlier inlnibitaïUs of nor found witliin tiie district, 
tlie court niay eiitertain .iurisdiction and proceed to tlie trial between tlie 
parties who are i)roperly l)efore it, aud section ,51 (('omp. St. 1916, § lOol!), 
providing that a civil suit between citi/.eiis of différent states sliall be 
brouidit only iu tlic distiict of tlie résidence of either tho plaintiff or tlie 
défendant, wbere .iurisdiction dépends ou diversity of citizensliip alone, 
and tbere is only one défendant, suit against liim must be brought lu 
either the district of bis l'esidence or that of plaintiff, but wbere there 
arc several défendants the court has jurisdiction of ail if one or more 
are résidents of the district and the others are found there. 

2. Api'eal a.m) KiîKou ©=»173(1) — Mattkrs xot Controverteo Below — Mo- 

tion. 

AVliere the avennent of fact in a motion wliich tlie court granted was 
not controverted lielow, it caniiot be drawn in (piestion liere. 

Ê=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Courts «SssSO® — Jukisdiction — Joint Détendants not Eesiding in Dis- 

trict. 

Even if a plea in abatenient was good as to one of défendants, joint niaiî- 
ers of the contract, It could iiot avall the others in view of Jud. Code, ^ 
50, enabllng a plaintiff to sue one or more joint inaUers in the district 
of thelr résidence wlien the otliers could not be brouglit in becaiise of 
tlieir résidence in anotlier district. 

4. LOGS AND LOUGING <S=33(15) — FaILURB to CONVEY TUrSKR to tlOIll'ORATIOiN' 

— Action. 

Plalntilï, owning ail tho stock in a san'uiill plant of a corpoi'ation, en- 
tered into a contract wltli défendants providins that a charter shonld be 
obtained for a eonipany. Défendants were to coiivey tinil er to the Com- 
pany, and plaintiff the sawrnil] i)]ant, aud the stock of the coi'poration was 
to be Issued in tlie proiiortion of thirteen-eifjhteenths to défendants and 
. flve-eighteentlis to plaintiff. Jlclâ, that phiintift' aloiic could brin? an 
action for défendants' breach ; the contract being witli Jilm, and not wlth 
the eonipany. 

5. LoGS AND LooGiNG <©=>.'*.(15) — Rreach of ("ontimct — Mf:AS[-RK or Dasiagks. 

l'iaintiff onned in connection with fhe niiii i)lant a large body of tim- 
ber wliich lie intended to saw. After tlie contract with défendants he .sold 
this tlinber on the strengtli of the contract. Défendants knew of the sale 
before tliey breaclied tlie contract. Ilrld, that plaintiff was entitled to 
five-eighteenths of the net iiicrease in the value of the timber whicli dé- 
fendants retained and the whole of tlie loss in the value of liis stock in 
tlie old corpoi'atiou, which plaintiff alone had to beur. 

In Error to the Di.strict Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edniuncl Waddill, Jr., Judge. 

Action by Morgan \'. Gress against P. D. Camp and others. Judg- 
ment for pLiintift and défendants bring error. Affirmed. 

T. D. Savage and Thomas H. Willcox, bcjth of Norfolk, Va. (Will- 
cox, Cooke & Willcox, of Norfolk, Va., on the brief), for plaintiffs in 
error. 

William M. Toonier, of Jacksonville, Fia., and D. Lawrence Groner, 
of Norfolk, Va., for défendant in error. 

Before PRITCMARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. In this action for breach of contract the 
plaintiff recovered judgment for $31,361.10. The contract dated 
August 18, 1913, betwcen M. \'. Gres.s, on the one part, and P. D. 
Camp, P. R. Camp, and John M. Camp jointly, on the other, provided 
that a charter should be obtained for a joint-stock company to be or- 
ganized by December 1, 1913, to be called the l^evy County Lumber 
Compan}'. The Camps were to convey to the corporation a large 
body of timber in Levy County, Fia., at a valuation of $325,000, and 
Gress, a sawmill plant in the city of Jacksonville, at a valuation of 
$125,000. The stock of the corporation was to be issued in the propor- 
tion of thirtcen-eightecnths to the Camps and five-eighteenths to Gress. 
On December 31, 1914, the contract was breached by the formai re- 
fusai of the Camps to carry it ont. The grounds of the refusai, as 
expressed by P. D. Camp, were the failure of the health of his brothers 
and the fall in tbe priée of lumber, making certain in his opinion the 
opération of the projected business at a loss. 

The damages claimed at the trial v\'ere the losses by Gress by reason 

<S=5>For other cases see same tople & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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of : (1) A large încrease in tlie value of the timber between the date 
of the contract and the breach ; and (2) a large decrease in the value 
of the mill by reason of the lack of timber to saw. The claims were 
for a much larger amonnt than that found by the jury. 

[1] We consider tirst the point that the District Court should hâve 
sustained the pleas in abatement challenging the jurisdiction of the 
court. Gress is a résident of Florida. P. D. Camp and P. R. Camp 
are résidents of the Eastern district of Virginia. John M. Camp is a 
résident of the Eastern district of North Carolina, and accepted serv- 
ice of the summons in the Eastern district of Virginia. His contention 
is that he can be sued only in the district of his own résidence or in 
the district of the résidence of the plaintiff. The other défendants con- 
tend that, since the obligation was joint, and not several, the action 
cannot be maintained against them without making John M. Camp a 
party, that he cannot be sued in the Eastern district of Virginia, .and 
that therefore the action should be dismisscd as to ail. Thèse jurisdic- 
tional questions dépend on the construction of sections .ïO and 51 of 
the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1101 [Comp. St. 
1916, §§ 1032, 1033]), taken in connection. 

Section 50 provides : 

"When tliere are several défendants In any suit at law or In equlty, and one 
or more of them aie neither inliabitants of nor found vvlthin the district In 
whlch the suit is brought, and do not vcluiitarily appear, the court may en- 
tei-taln jurisdiction, and proceed to the trial and adjudication of the suit 
between the parties who are properly before it ; but tlie judguient or decree 
renderéd therein shall not conclude or préjudice other parties not regularly 
served with process nor voluntarily appearing to answer ; and uonjolnder of 
parties who are not inliabitants of nor found within tlie di.strlct, us atoresaid, 
shall not constitute niatter of abatement or objection to the suit." 

Section 51 provides, among other things: 

" * * * No civil suit shall be brought in any District Court against any 
person by any original i)rocess or proceeding in any other district than that 
whereof he is an inluibitaut ; but wliere the jurisdiction is founded only on 
the fact that the action is between citizens of différent states, suit shall be 
brought only in the district of the résidence of either the plaintiff or the de- 
fendant." 

The act of 1875 (Act March 3, 1875, c. 137, 18 Stat. 470) provided 
that even a single défendant might be sued either in the district of his 
résidence or the district where he was found. Section 51 of the Ju- 
dicial Code, taking the place of the corresponding section of the act 
of 1875, leaves out the provision that a défendant may be sued in the 
district in which he is found. Therefore, where there is only one de- 
fendant, and the jurisdiction dépends, as in this case, on diversity of 
citizenship alone, the suit must be brought in either the district of the 
résidence of the défendant or of the plaintiff. Although the Judicial 
Code received great considération, the act of 1839 (Act Feb. 28, 1839, 
c. 36, § 1, 5 Stat. 321 [Comp. St. 1916, § 1032]) was re-enacted as sec- 
tion 50, and by it the provision is made as to an action against two. or 
more défendants, one or more of them being neither inhabitants of nor 
found within the district in which the suit is brought and not volun- 
tarily appearing, that the court may entertain jurisdictioa without 
préjudice to the rights of the party not regularly served nor volun- 



124 244 FEDERAL REPORTER 

tarily appearing. The words "fotind in tlie district," left out of one 
section and retained in the other, mtist hâve significance. If they hâve, 
the sections, construed together, must mean that for purposes of juris- 
diction a single défendant must réside in the district in which the suit 
is brought, but where there are several défendants the court has juris- 
diction of ail if one or more are résidents of the district and the others 
are found there. We fînd no controlling authority on the subject, but 
this construction, required as it seems to us by the letter of the stat- 
utes, is the more readily adopted because it facilitâtes the administra- 
tion of justice, and obviâtes in a degree the necessity of a multiplicity 
of actions in différent districts on the same cause of action. 

[2] There is no foundation for the argument that the défendant 
John M. Camp M^as not "found" in the Eastern district of Virginia. 
The pleas to the jurisdiction alleged only that he was not a résident 
of that district. The ground of the motion to strike out the pleas to 
the jurisdiction was that, although not a résident, he was found in 
the district. This averment of fact in the motion on which the court 
granted it was not controverted in the court below, and cannot be drawn 
in question hère. The pleas to the jurisdiction were properly over- 
ruled. 

[3] Even if the plea in abatement were good as to John M. Camp, 
it could not avail the other défendants. One of the évident purposes 
of the enactment of the statute of 1839 (section 50 of the Judicial, 
Code) was to enable a plaintiff to sue one or more joint makers of a 
contract in the district of their résidence when other joint makers 
could not be brought into the action because of their résidence in 
another district. Clearwater v. Meredith, 21 How. 489, 16 L. Ed. 201 ; 
Barney v. Baltimore, 6 Wall. 280, 18 L. Ed. 825. If the court had had 
no jurisdiction of John M. Camp, the judgment as to him would be 
a nullity not affecting the judgment rendered against the other de- 
fendants. Gray v. Stuart, 33 Grat. (Va.) 351. 

[4] On the merits, the first position taken is that Gress, the plain- 
tiff, could not recover damages for dépréciation in the value of the 
sawmill plant because the title to the plant was in the Morgan Lum- 
ber Company, and was never acquired by the plaintiff, although he 
was the owner of ail the stock of the corporation. It is true, as has 
been decided in numberless cases, that an action for damages foi^ 
breach of a contract made by a corporation must be brought in the 
name of the corporation itself, and cannot be maintained by the stock- 
holders or even by one stockholder owning ail the stock. But this con- 
tract was not made either nominally or actually by the Morgan Lum- 
ber Company or for its benefit. This being so, no action could be 
brought by the corporation for breach of the contract. The défend- 
ants knevv that Gress was not the légal owner of the sawmill plant; 
for the ownership of the Morgan Lumber Company was recited in 
the contract. Gress undertook to procure the conveyance of the prop- 
erty direct to the Levy County Lumber Company. The défendants 
accepted this obligation on his part; and it is admitted that he was 
ready, willing, and able to carry out his agreement at ail times. He 
was prevented from having the conveyance made solely by the express 
refusai of the défendants to allow him to do so. The promise of the 
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défendants was to Gress, and he alone could allège against the défend- 
ants damages for its breach. 

Looking through the substance of the matter, what was the prac- 
tical resuit to Gress of the défendants' breach ? The défendants af ter 
default sold the timber for a net price much greater than $325,000. 
Gress was obviously entitled to receive bis share of this net increase 
in price. 

[5] The dépréciation in the value of the mill plant came about in 
this way : Gress owned in connection with his mill plant a large body 
of timber which he intended to saw. After contracting with the de- 
fendants, he sold this timber on the faith of the contract. The défend- 
ants knew of his sale before they breached the contract. They can- 
not escape liability for the loss to Gress growing out of a condition 
which they knew would resuit from their default. Had the new cor- 
poration been formed, the plaintiff would hâve put in the savvmill plant 
at a valuation of $125,000, for which he would hâve received the équiv- 
alent in stock of the new corporation. The necessary resuit to Gress 
of the breach therefore was the loss of the différence between the 
value of the stock which would hâve been issued to hini in the new 
corporation and the value of the stock in the Morgan Lumber Com- 
pany as diminished by reasOn of the breach of contract by the défend- 
ants. This différence in value of stock w'as made by two facts: (1) 
The increase in the value of the timber retained by the défendants; 
and (2) the decrease in the value of the plant to be put in by Gress. 
The stock which would hâve been issued to him in the new corpora- 
tion was worth five-eighteenths of the value of the timber to be con- 
tributed by the défendants and of the sawmill plant which the plain- 
tiff was to contribute. There had been an incrément in the value of 
the timber at the date of the breach, and the plaintiff was entitled to 
five-eighteenths of that incrément, because, if the contract had been 
carried out, that fraction of the incrément would hâve been added to 
the value of his stock. 

The plaintiff's stock in the new corporation would hâve represented 
also five-eighteenths of the value of the mill plant, and had it been 
taken, gain or loss in its value would hâve been shared by the plaintiff 
and the défendants in the proportions of five-eighteenths and thirteen- 
eighteenths. But when the défendants breached their contract and 
brought about the diminution in the value of the mill property, they 
left the plaintiff to bear this entire loss in the diminished value of his 
stock in the Morgan L,umber Company. The défendants being solely 
responsible for this loss, ail of which fell on the plaintiff, he is entitled 
to recover the whole from them. The District Court therefore cor- 
rectly charged that the plaintiff was entitled to recover five-eighteenths 
of the net increase in the value of the timber which the défendants re- 
tained and the whole of the loss in the value of the plant which the 
plaintiff alone had to bear and which would not hâve occurred but 
for défendants' default. 

Stating the matter differently and more succinctly, there was no loss 
on the timber by reason of the breach of the contract, but the défend- 
ants, having received the entire increase in its value, must account to 
the plaintiff for five-eighteenths, his share; the default of the défend- 
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ants brought loss in the value of the plant borne by the plaintiff alône, 
and for this entire loss the plaintiff must be compensated by the de- 
fendants who caused it. 

No hard and fast rule as to the measure of damages or the method 
of ascertaining them for breach of contract can be laid down. Every 
case dépends on its own facts. AVe hâve endeavored to show that the 
District Court adopted in this case the only measure and method by 
•which the direct and proximate loss falling on the plaintiff from the 
défendants' breach could be ascertained ; and the verdict of the jury 
under the instructions has abundant support in the évidence. It re- 
sults from thç views we hâve stated that none of the assignments of 
error are well founded. 

Affirmed. 



SALTER V. WILLIAMS et al. \ . 

(Circuit Court of Appeals, Third Circuit. Augustin, 1917.) , 

No: 2207. ■ • 

1. Banks and Banking <g=2iB2 — LiABii-riY of Bank — KEPBESENTAXioisrs or 

Président. 

Regarding lialillit.v of a bànk for fraudulent représentations of Its presl' 
dent In salé to plaintiff of stock of tlie banb owned by Y., requlring res- 
toration of plaintiff to hls prlor. situation, the pre^i^ent was çieting; for 
It, and not for Y,, liis acts, witb the approval of Its governing board, b^ing 
for thé purpose of complylng with the direction given it by the comptroller 
of the currency to reduce Y.'s indebtedness to it, and Y., when approached, 
stating that, if the bank would advance nioney to redeem sucU stock 
which he had pledged, and would sell it and apply tlie proceeds on hls 
indebtedness to it, he would sell other securitles and reduce lils indebted- 
ness with the proceeds ; and this though atter such sale was niade Y. 
falled to këep hls agreenient as to further sales and réduction of his debt. 

2. Banks and Banking <S=>24.'! — National Bank — Rescission of Stock Pur- 

ciiASE — Insolvency — DouBLE Liauility. 

Double liability under Rev. 8t. | 5151, of a holder of full-paid stock in 
a national bank. does not prevent the stockholder, after insolvency of 
the bank and appoliUment of a receiver, rescinding his purehase thereof 
for fraudulent représentations of the bank's président acting for it in the 
sale of the stock ; the stockholder paylng hls assessmeut under such 
statute, and disclaiming intention to sue for its recovery. 
.3. Banks axu Banking <g:=>212 — National Bank — Kescisbion of Stock Puh- 
cuase — Insolvency — Subsckibeb to Stock. 

A purciiaser of fully pald stock of a national bank is not a subscrlber 
to its stock, liable for an uncompleted contract of subscription, as regards 
his right to resciiul, after insolvency of the l)ank, the purcliase, ror 
fraudulent représentations of its président, acting for it, though it 
loaned hlm part of the money for the purehase, and he Is still indebted 
to it therefor. 
4. Banks and Banking ®==243 — -National Banks — Rescission of Stock 
PiiRCHASE — Insolvency — I'kioriïy of Claims. 

No liability to ereditors of a national bank preventing, a purchaser of 
stock tlierein may, after appoiatuient of a receiver for it, rescind his pur- 
ehase for prlor fraud of the bank, witli right to, redress out of the fuiids 
in the receiver's hands like that of an ordinary creditor whose claim was 
coiitracted 1,'efore tlie recelvership. 

(E=»For otUer cases see saïae toplc & KEY-NUMBBR ta ail Key-Kumbered Digests & Indexes 
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Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Thos. G. Haight, Jndge. 

Suit by William D. Salter against Christopher L. Williams, receiver, 
and another. From an adverse decree, plaintifï appeals. Rcversed. 

See, also, 219 Fed. 1017. 

A. A. Melniker, of Jersey City, N. J., for appellant. 

Barber, Watson & Giblwney, of New York City (Stuart G. Gib- 
boney ,and George M. Burditt, both of New York City, of counsel), 
for appellees. 

Before BUFFINGTON, McPIIERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an appeal from a decree dismiss- 
ing a bill in equity filed by William D. Salter against tbe First National 
Bank of Bayonne and its receiver. Salter seeks by his bill to enjoin 
an action at law brought by the receiver against him on a note, to com- 
pel the cancellation of the note and the nullification of the transaction 
in which the note was given, on the ground of fraud by the bank, and 
to obtain the restoration of ail parties to the positions in which they 
were before the transaction was entered into. 

The facts of the case are not in dispute. The First National Bank 
of Bayonne was organized in 1908 with stock fully subscribed and 
paid. In 1913 George W. Young was indebted to the bank in the sum 
of $12,000. The ComptroUer of the Currency directed the bank to 
reduce the loan. The bank, through its président, called upon Young 
for a payment. Young had no money with which to meet the call, but 
represented that he had 30 shares of the bank's stock, and proposed that 
the bank sell them and apply the proceeds to the réduction of his in- 
debtedness. This appealed to the président as a practicable way of com- 
plying with the Comptroller's order, so he set about to sell the shares. 
He approached Salter, ofïered them at $200 (par $100), made repré- 
sentations as to the bank's solvency and the amount of its resources,, 
which were false, and induced Salter's serions considération of the 
purchase. Pending negotiation with Salter it developed that Young 
had previously hypothecated the shares v.'ith the Commercial Trust 
Company, and did not bave them to deliver. Young then proposed 
that, if the bank would advance to the trust company the sum of $5,700 
(the amount demanded for the release of the shares), and then sell 
them for $6,000 (thereby swelling Young's indebtedness to the bank 
from $12,000 to $17,700), the bank could immediately reimburse it- 
self for the advance, and he would sell certain other securities and with 
the proceeds make the réduction of his original indebtedness as re- 
quired by the ComptroUer. To this change from the first arrangement 
the président of the bank agreed, drew the bank's check for $5,700, 
delivered it to the trust company, and received the certifîcate of stock. 
A few days later the président renewed negotiations with Salter, in 
which there was an unimportant misunderstanding as to whether 
Salter had contracted to take the stock or was merely considering its 
purchase. Flowever that may be, it is certain that at that time Salter, 
acting and relying upon the president's false représentations, did cou- 
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tract to purchase the stock, if the bank would iinance him. Tlien the 
jjresident went to the bank's discount committee, and informed it of 
the whole situation, and received its full authority to sell Salter the 
stock and loan him money enough to buy it. Whereupon certificates 
already made out in Salter's name were Iianded him, and in return 
he gave the bank his check for $500 and his note for $5,500. Young 
failed to keep his bargain as revised by selling other securities and re- 
ducing liis loan. Salter, in ignorance of the bank's condition, received 
dividends on his stock, and reduced his indebtedness from time to time, 
until at the appointaient of the receiver, the bank held his note for but 
$4,400. 

Upon the bank's failure, and upon his discovery of what was the 
bank's real condition at the time of his purchase, Salter tendered the 
receiver the stock, together with the amount of dividends received, 
and requested the return of his $4,400 note and the $1,600 he had paid 
on account of the purchase. The receiver refused this demand, and 
brought the action on the note which Salter by the bill in this pro- 
ceeding seeks to enjoin. 

[1] The learned trial judge found ail facts and légal inferences in 
favor of Salter, save one; that one he considered an insurmountable 
obstacle to his relief. It bas to do with the question whether the prési- 
dent of the bank was acting for the bank throughout, or was acting 
only as the agent of Young in the sale of his stock. 

To ascertain the true nature of the transaction in which the bank 
sold Young's stock to Salter, it must at ail times be kept in mind that 
the transaction had its inception with the Comptroller of the Currency 
demanding the réduction of Young's indebtedness. The bank was sat- 
isfied with Young's loan, the collatéral being in excess of its amount; 
but the Comptroller was not satisfied, and therefore ordered its réduc- 
tion. In pursuance of that order, the bank, being without option in 
the matter, proceeded to procure its réduction. In this it was acting 
solely for itself. Its first attempt, as we bave shown, was to secure 
payment by Young, but was met by the obstacle that Young had no 
money. It next turned to Young's property. Young owned stock of 
the bank. So Young and the bank agreed that the bank should sell the 
stock and apply the proceeds to the loan, and in that way enable the 
bank to reduce the loan as demanded by the Comptroller. Acting up- 
on this agreement, the bank began negotiations with Salter. To this 
point certainly the transaction was the bank's (and so thought the 
learned trial judge), and ail would bave been ivell had Young been 
abk to perform his part of the undertakini^ by producing the certifi- 
cates. The certificates, it developed, were held elsewhere in pledge. 
This was still another obstacle to the bank's compliance with the Comp- 
troUer's order, and necessitated another change in its nianner of re- 
ducing the loan. This change was made upon Young's proposition 
that, if the bank would procure the shares by advancing money for 
their release and then sell them (applying the proceeds to the advance), 
he would sell other securities and turn over the proceeds to the réduc- 
tion of the loan as ordered. This the bank agreed to do, having in view 
as before, the one object of redncing the loan. It was just hère that 
the learned trial judge thought that in carrying out this revised ar- 



SALTER V. WILLIAMS 129 

rangement to accomplish the same resuit the bank ceased to act for 
itself and began to act as the agent of Young for the sale of his stock. 
We are unable to follow him to this conclusion. 

It appears to us that the transaction received its character from the 
incident of its inception. That was a matter solely afifecting the bank. 
That character remained and persisted so long as the bank continued 
in one fashion or another in an endeavor to obey the command of the 
Comptroller. The président was acting for the bank throughout, with 
but a single object in view, and that was to accomplish a thing re- 
quired not of Young, but of the bank. The one purpose of the bank 
in selling Young's stock was to benefit itself. Its object was never 
to help Young dispose of his stock, but was always to help itself by 
getting money from Young's property in some way or other. The 
president's acts to this end were within the full knowledge and met 
with the entire approval of the bank's governing board. If Young 
had kept his second bargain and sold other securities and applied tiie 
proceeds to the réduction of his indebtedness, there could hâve been 
no question that the sale of the stock to Salter (in effect a condition 
précèdent to the sale of Young's other securities, impo.sed by Young 
and agreed to by the bank) would hâve been the indirect means by 
which the bank would hâve secured the réduction of Young's loan and 
by which it would hâve obeyed the Comptroller's order. Young, how- 
ever, repudiated or failed to perform his promise to sell other securi- 
ties, but Young's failure to do as he had promised did not change the 
character of the bank's acts in doing what it had promised. There- 
fore we are unable to agrée that the bank ceased to act for itself and 
began to act for Young, when, confronted by Young's vacillation, it 
endeavored to meet the demand of the Comptroller in a way différent 
from the first, but in a way which, like the first, included the sale of 
Young's stock. We are of the opinion that the président was acting 
for the bank at the completion of the transaction as well as at its in- 
ception, and that, as it is not disputed that the purchase was induced 
and made upon his false représentations, the transaction is void, and 
the bank, having authorized and approved the acts of its président, and 
having accepted and retained their fruits, must restore the purchaser 
to the situation in which he was before (Ilindman v. Bank, 112 Fed. 
931, 50 C. C. A. 623, 57 L. R. A. 108), if not relieved by other consid- 
érations. 

[2-4] It is maintained by the receiver that, whatever Salter's rights 
were as àgainst the bank before its failure, they hâve been lost or are 
incapable of enforcement against the bank's receiver. This contention, 
as stated in the brief, "is based solely upon the proposition that after 
insolvency and the fixing of the rights of the creditors, a purchaser of 
stock in a national bank cannot rescind his purchase." 

To this proposition, so broadly stated, we cannot subscribe; and of 
the same inclination was the trial judge. It is based upon the theory 
that the stock of a bank represents its capital ; that creditors hâve a 
right to look to its capital for the payment of its debts ; that their rights 
are fixed by the appointment of a receiver, which préserves the capital 
for them undisturbed by stockholders seeking to get from under the 
légal liability of their stock ownership. In support of this very gen- 
244 F.— 9 
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eral proposition no authorities are cited. The argument in support cf 
it is made by analogy to certain undisputed principles affecting the lia- 
bility of stockholders and the rights of creditors upon insolvency of a 
national bank and the appointment of a receiver. Thèse apply to the 
double liability of a stockholder of a national bank under section 5151, 
R. S., and to the liability of a subscriber to stock in a national bank 
to complète his contract of subscription. Scott v. Deweese, ISl U. S. 
202, 21 Sup. Ct. 585, 45 L. Ed. 822; Scott v. Abbott, 160 Fed. 573, 87 
C. C. A. 475; Lyons v. Westwater, 181 Fed. 681, 104 C. C. A. 663; 
Westwater V. Lyons, 193 Fed. 817, 113 C. C. A. 617. It is to this 
double liability of the holder of fuU-paid shares and to the contractual 
liability of a subscriber to fully pay for his shares that creditors bave a 
right to look for the payment of the bank's debts. But neither of thèse 
principles applies in favor of creditors and against Salter in this case, 
for Salter has met his liability under section 5151 by paying his assess- 
ment and djsclaiming an intention to .sue for its recovery, and he is 
not liable for an uncompleted contract of subscription, because the 
stock he purchased had previously been subscribed and fully paid. It 
is to that money which shares of stock produce as capital when they 
are subscribed and paid for that .creditors bave a right to look, not to 
the money which Salter thereafter paid the bank in buying its stock. 
If the purchase price of fuU-paid stock is treated, not as assets, but as 
capital, there would be a curious oversubscription of the bank's capi- 
tal, in which each of Salter's shares would hâve contributed $300, $100 
upon subscription, and $200 upon Salter's later purchase. This, of 
course, is impossible. 

That Salter could hâve enforced a right of rescission against the 
bank (if such he had) before the appointment of a receiver is unques- 
tioned. If so, it would be only because the rights of creditors were 
then no greater than his right of rescission. If creditors' rights in the 
capital were no greater than Salter's before the appointment of a re- 
ceiver, they surely are no greater after. The rights of both with respect 
to capital are fixed by law, not by a change from solvency to insolvency 
of the bank, and by the conséquent appointment of a receiver. 

Salter's right to rescission was fixed by the fraud of the bank when 
the fraud was practiced. That was before receivership. He therefore 
approaches the receiver like an ordinary créditer whose claim was con- 
tracted before receivership, with a like right to redress out of the 
bank's funds in the hands of the receiver. 

The decree below is reversed. 
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SIBLEY V. McOOy et al. 

{Circuit Court of Appeals, Ifburth Circuit. July 26, 1917.) 

No. 1502. 

1. AdVEKSE PoSSE.sISION ©=»104 PRESUifPTIOX TiTLE OUT OF COMMONVVEAXTH. 

rc)iitlmiou(<, open, notorious, visible, peaceable, adverse possession of 
l;n:(l In Virginia for 20 years by plaintitt' in ejectment justlfles presump- 
tioii that the commonwealth bas parted wltb tltle. 

2. AuvERSE Possession <S=».'J1 — Notice to Owner. 

To prove adverse possession, possession nnist be such as to charge the 
owner with notice, actual or presumptlve, tbat the occupant is claimlng 
to hold adversely. 

3. Adverse Possession "©=44, 57 — EKjeation and Continuity^— Evidence. 

Possession to give tltle by adverse possession inust be continuons and 
unlnterrupted for the full statutory perlod ; and tbls must be clearly es- 
tabllshed. 

4. Adverse Possession <g=33 — Notice — Undisclosed Conversation. 

Undisclosed conversation betweèn one going into possession and one 
directlng hlm to do so wlll not warrant inference that the owner was 
notifled that the holding was adverse. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Roanoke ; Henry Clay McDowell, Judge. 

Action by Hiram W. Sibley against John C. McCoy and others. 
Judgment for défendants, and plaintiff brings error. Reversed, and 
remanded for new trial. 

W. J. Henson and Robert C. Jackson, both of Roanoke, Va. (M. O. 
Litz, of Welch, W. Va., on the brief), for plaintiff in error. 

John W. Flannagan, Jr., of Grundy, Va. (Flannagan & .Boyd, of 
Grundy, Va., on the brief), for défendants in error. 

Before PRITCHARD and WOODS, Circuit Judges, and SMITH, 
District Judge. 

SMITH, District Judge. The plaintiff in error brought an action 
of ejectment against the défendants to recover a tract of land in the 
county of Buchanan in the state of Virginia. At the trial the jury 
under the instruction of the presiding judge returned a verdict in favor 
of plaintiff for ail the land in dispute, with the exception of a tract 
of about 70 acres north of what was called the "King'' line,. and of 
several parcels of cleared land south of that line, the questions as to 
which were left to the jury, which as to those lands returned a verdict 
for the défendants for the 70 acres north of the King line and one of 
the cleared parcels south of that line containing about 25 acres. From 
the judgment on this verdict the présent writ of error was sued out by 
the plaintiff. 

The 70-acre tract v.'as part of a tract of l,23r>y^. acres the plaintiff 
had procured from one N. B. Dotson. Under the testimony this tract 
was first shown in the possession of one Abner R. Kerr, who on the 
13th of June, 1889, conveyed to N. B. Dotson, who in turn on 20th 
July; 1889, conveyed to the plaintiff'. The plaintiff offered testimony to 
prove actual continued adverse occupation by him, through his ten- 

<S=»For other cases see same topic & KEY-NUMBKR ic ail Key-Numbered Digests & Indexes 
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ants and lessees, of the tract of 1,235^/4 acres from the date of his pur- 
chase on the 2d of July, 1889, to the commencement of the action. 

There was produced in évidence a grant to Richard Smith and Henry 
Banks for 200,000 acres issued Ist of November, 1795, the northern 
line of which was referred to in the testimony and designated on the 
map introduced by plaintiff as the "King" line. This line showed as 
included in the 200,000 acres granted ail of the l,235i^ acres except 
about 70 acres, which lay north of the King line. The plaintiff intro- 
duced several other grants, but none of them covered this 70 acres. 
The plaintiff relied upon his long-proven possession of the 1,23514 
acres under color of title from the deed to him of the 20th of July, 
1889, as justifying the presumption of a grant to ail the 1,23514 acres, 
including this 70 acres. The défendant introduced in évidence a 
deed from Archibald Justus to Armeda Justus, dated the 22d of 
January, 1912, covering 323 acres, which was included within the 
bounds of the l,235l^-acre tract. The coal, oil, gases, and ail min- 
erais on and underlying this tract of 333 acres were the next day, the 
23d of January, 1912, conveyed by Armeda Justus to Polly McCoy and 
Archibald Justus. The défendants set up the claim of adverse pos- 
session as to this tract of 333 acres. The presiding judge instructed 
the jury: 

"That the plaintiff lias falled to show that the commonwealth of Virginia 
has iiarted with title to that portion of the 3;{3-acre tract north of the King 
Une, and if they should belleve from the évidence that the défendants clalm 
title In good faith to that part of sald land, they should flnd as to sald part 
of sald tract for the défendants." 

The contention of the plaintiff is that he had shown an adverse pos- 
session of this 1,23514 acres for 24 years, viz. from 1889 to 1913, and 
was entitled to présume from such long-continued possession a grant 
whereby the title had passed from the commonwealth to ail the l,235l^ 
acres. The presiding judge had instructed the jury that as to ail the 
uncleared land within the l,235i/4-acre tract lying south of the King 
line as to which the plaintiff had shown color of title and sufficient ad- 
verse occupation the jury should find for the plaintiff; this apparently 
on the theory that under the Smith and Banks patent of 1795 the com- 
monwealth had parted with the title to some one, although the plaintiff 
did not connect himself with that patent by any course of paper title. 
The plaintiff claims that he was entitled to the same instruction as to 
the 70 acres of the l,235i4-acre tract lying north of the King line on 
the theory that a grant to that part of the l,235i4-acre tract could be 
inferred from his long continued adverse possession. The only dif- 
férence with regard to the plaintiff's title under adverse possession 
with color of title between this 70 acres and the remainder of the 
1,2351/4 acres is that, although his claim to title from possession was 
precisely the same over the whole 1,23514 acres, yet he could not show 
by any recorded paper instrument any grant from the commonwealth 
to this 70 acres. 

[1] In our opinion, the learned judge below was in error in in- 
structing the jury that the plaintiff' had failed to show that the Com- 
monwealth had parted with title to this 70 acres part of the 333 acres, 
and also part of the l,235i/4 acres, which 70 acres lay north of the 
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King line. Whether or not in Virginia possession for the statutory 
period is sufficient to jnstify the presumption of a grant is not neces- 
sary to be now determined. We do find that continuons, open, no- 
torious, visible, peaceabk, adverse possession of land for a period of 
20 years or over will justify the presumption that the commonwealth 
has parted with the title, and that the instruction that the plalntifï 
has failed to show that the commonwealth had parted with the title 
was erroneous in view of the testimony introduced by the plaintiff 
and which he had the right at least to hâve submitted to the jury on 
that point. 

South of the King line and within the bounds of the l,235i4-acre 
tract were a number of small cleared parcels of land. As to thèse the 
presiding judge instructed the jury: 

"That if they believe from the ovidoiico thiit the défendants hâve been in 
uninterrupted. contiiuious liostile, and aetnal jiossession of the cleared lands, 
iudioated on the map as tracts Nos. 1, 2, .'î. 4. .5, (>, and 7, claimlng to owii tlie 
saine, for a period of ten years prior to the iustitntion of this action, that 
they shonld find for (lefendiiiits, althonirli they muy belicve from the évi- 
dence that the dcfondants did not hâve color of title for said tracts." 

Under thèse instructions of the court the jury fouiid for the plaintiff 
ail of the cleared lands except parcel or tract No. 4, containing about 
25 acres, and as to this tract judgment was entered for the défendants. 
This cleared tract of 25 acres is within the bounds of the 1,2351/4 acres 
south of the King line, but without the bounds of the 333-acre tract 
conveyed by Archibald Justus to Armeda Justus. 

The contention of the plaintiff in error is that the learned judge 
should bave instructed the jury peremptorily to find for the plaintiff 
as to this 25 acres. 

Under the testimony the plaintiff clalmed title to the entire 1,23514- 
acres including therein this 25 acres by continuous, adverse, hostile, 
peaceable ])ossession under color of title, tlie color of title being the 
deeds of conveyance from Abner R. Kerr to N. B. Dotson, dated 13th 
June, 1889, and from N. B. Dotson to the plaintiff dated the 20th of 
July, 1889. 

From the évidence it appears that Abner R. Kerr was for many 
years prior to his conveyance to Dotson in possession of this cleared 
tract of 25 acres. In 1872 (or 1879, according to one witness) Kerr 
miïved off leaving his land in jjossession of tenants. Archibald Jus- 
tus was at one time one of his tenants. He was so in 1889, when 
Kerr came back and surveyed' the land prior to his sale to Dotson, 
and Kerr then called Justus and told him he had sold the land, and 
that Justus would hâve to arrange with the new owner. In April, 
1890, Archibald Justus leased the land, viz. the 1,235 '/i acres from 
the plaintiff, Sibley, and continued on the property as the tenant of 
Sibley until June, 1903, when the lease was terminated, and Archi- 
bald Justus moved off and seems never to hâve returned to this 25 
acres. A short time after Archibald Justus moved off, his son, An- 
derson Justus, "some four or five or six days, or maybe a little lon- 
ger, afterwards, something like that, or maybe two weeks" moved 
into the house his father had just vacated. He stated; 
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"My father told me to move buok into it. I llved tliers elght or nine years 
or some years right along tliere, after I moved in there. * * • Wlien 1 
took a notion to inove to Huiley, and Olel. .Tesse, my brother-ln-law. wanted 
to move in, and I told my father about It, and lie told me it would be ail rigtit 
to let him move in, and that lie would collect tlie rent otî ot" hlm. I couUlu't 
tell you how long Ciel, llved tliere, not very long, four, or flve, or six montlis, 
or something llke that." 

[2, 3] This is practically the entire testimony to show an adverse 
occupation of this 25 acres by Archibald Justus after the expiration 
of his lease in June, 1903. Archibald Justus himself never moved 
upon or occupied this 25 acres after June, 1903. His claini to title 
by adverse occupation for ten years after that date is based upon the 
theory that he occupied through his tenants, his son, Anderson Jus- 
tus, and his son-in-law, Ciel. Jesse. To prove adverse possession, 
the possession must be such as to charge the owner with notice 
actual or presumptive that the occupant is claiming to hold adverse- 
ly. It must also be continuons and uninterrupted for the fui! stat- 
utory period, and this must be clearly established. 

[4] There seems no doubt under the testimony that Archibald 
Justus had been the tenant of the plaintiff. His written lease is an 
acknowledgment that binds , him. In the most favorable aspect to 
Archibald Justus his lease terminated in June, 1903. If it did not 
then terminate, it continued under its terms to a later date. There 
is no testimony sufficient to show^ that the plaintiff was reasonably 
notified by any act of Archibald Justus that the plaintiff's former 
tenant, who had acknowledged his title, immediately upon the termi- 
nation of his lease took hostile possession of the leased land. The 
character of the possession of Anderson Justus as the hostile pos- 
session of his father rests only upon the statement of Anderson Jus- 
tus that his father told him to move in the house his father had just 
vacated. This undisclosed conversation would hardly warrant the 
inference that Sibley was notified that Archibald Justus was holding 
adversely. 

The length of occupation proved by Anderson Justus is also far 
from complying with the rule. While the testimony shows, at most, 
an occupation for nine years and some five or six months, it cannot 
be construed to justify the inference that there was shown a clear 
continued occupation for ten years. The instruction prayed by the 
plaintiff on this point should hâve been granted. For thèse reasons 
it appears that the judgment below must be reversed, and the cause 
remanded to the court below for a new trial upon the questions 
brought up to this court by the assîgnment of error, viz. upon the 
right of the plaintiff to recover from the défendants the two tracts 
of 70 acres and 25 acres, respectively, by the verdict of the jury at 
the trial below, excepted from the land to which the plaintiff was 
found to be entitled. 

Reversed. 
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FIRST NAT. BANK OF SUTTOX, W. VA., et al. v. DROVERS' & MECHAN- 
ICS' XAÏ. BAXK OF lîAl/riMORE, MD. 

(Circuit Court of Appcals, Fourth Circuit. July 12, 1017.) 

Xo. 150-1. 

1. BaXKS and BAXKf.Nd c^::^] 0.^(1,4) — AUTIIOIÎITY OF ViCE PkESIDEXI— USUAI, 

CofKSE OF lU'Sl.NESS — ,\ NTACOMISriC I.\TEREST. 

Wliile tlip vice pi-osideiit of ;i liiiiik iiitrustcd witli the goiioral transac- 
tion ol' its business lias autlioilty to liind it in auy uiatter wliicli in due 
course of business falls undcr tbe autliority of an executive oiiicer of a 
bank. yet if tlie transaction witli liini is so ont of tbo usual course of busi- 
ness as to put on notice tlie one d(>alini,' witli tiim tliat lie is iising tlie 
i)ank's nauio and crédit in bis owji liusiiiess, or that be is representing liis 
own or any antagonistic intere.st. he stands before tlie ])erson dealing with 
Iriin stri])iied of liis représentative capacity, and powcrloss to bind the 
bank. 

2. Banks a.vo Baxki.ng (©=3l0.5(V.) — Fraud of Vice Peesidext — Usual 

C0TIR.se 01'' Bl'SI.NESS — .VXTAGO.MSTIC I.\TKRESTS. 

D.. treasurer of F., a 1iank, as sucli applied to B., a bank, for a loan to 
F., and on forged reselntion of F.'s directors autliorlzing borrowing, B. 
discount(>d note of D. to F. indorsed by I). in uame of F., taking as col- 
latéral a note indorsed by payée and anotlier, then by D. iiidividually, 
aud thereafter by hiiu in tlie name of F. After F. liad nierged In N., a 
banlc whicli assnnied certain of F.'s liabilities. liut uot the di.scounted note, 
of which it did not know, D., wlio liad becouie vice président of N., on 
forged re.solution of .X.'s directois, autlioilxinf; payment in sucb manner, 
procured B. to take in payiueut of the note a note of D. to N. indorsed 
by him in its nauie, the d)s<'ouut being paid by check dravvn t)y D. as vice 
président to bijusclf individually. and by him indorsed. Held, as regards 
liability of X. on the snbstitnted note, tbat the transaction vvas so out of 
the usual course and so sliovved the antaKonlstie interests of D. as an in- 
dividual and as treasurer of F. and as vice président of N. as to put B. 
on notice. 

In Error to tlie District Cotirt of the L'nited States for the Southern 
District of West Virginia, at Charleston ; Benjamin F. Keller, Jtidge. 

Action by the Drovers" & Mechanics' National Bank of Baltimore, 
Md., against the First Xational Bank of Sutton, W. Va., and its re- 
ceiver. Judgment for plaintiff, and défendants bring error. Reversed. 

Connor Hall and D. C. T. Davis, Jr., both of Charleston, W. Va. 
(Davis, Davis & Hall, of Charleston, \V. Va., on the bricf), for plain- 
tiffs in error. 

Carlyle Barton, of Baltimore, Md., and V. L. Black, of Charleston, 
W. Va., for défendant in error. 

Before PRITCHARD and WOODS, Circuit Judges, and DAY- 
TON, District Judge. 

WOODS, Circuit Judge. In January, 1914, II. H. Dean became vice 
président of the First National Bank of Sutton, W. V'a. In fraud 
of the bank and for his own benefit he made his own note for $15,000 
payable to the bank or order thrce months after date, and indorsed it 
in the name of the bank to the Drovers' & Mechanics' National Bank 
of Baltimore. The issue in this action brought by the Baltimore bank 
is whether the First National Bank is liable as indorser notwithstand- 

^zsFor otber cases see same topic & K£Y-NUMBER in ail Key-Mumbered Digeiits & Indexes 
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ing Dean's fraud. By consent the case was tried vvithout a jury, and 
therefore the finding of the district judge in favor of the plaintiff mnst 
be affirmed if it has reasonable support in the évidence. 

The surrounding détails are somewhat complex, but the décision dé- 
pends on the application of the law to a few leading facts not in seri- 
ous dispute. Prior to the year 1914 Dean had no connection with the 
First National Bank, but was treasurer of the Farmers' Ikmk & Trust 
Company of Sutton, W. Va. On or about Octobcr 24, 1913, as treas- 
urer, he applied to the Drovers' & Mechanics' National lîank of Balti- 
more for a loan to the Trust Company of $15,000. The Baltimore 
bank required a resolution of the board of directors authorizing the 
loan. In response Dean sent a copy of a resolution authorizing the 
borrowing of $30,000, bearing on its face the date December 29, 1913. 
This was in reality a resolution signed by the président and vice prési- 
dent in 1911, Dean altering the date to suit bis purposes. The l'alti- 
more bank agreed to make the loan, and discounted a note for $15,000 
signed by Dean individually and indorsed by hiin in the name of the 
Trust Company, taking as collatéral a note for $22,000 of J. V. Thomp- 
son and J. R. Barnes, payable to S. W. Shrader and indorsed by Shra- 
der, Showalter, and Dean, and by Dean in the name of the Trust Com- 
pany. The Baltimore bank, after applying $6,000 of the proceeds to a 
note of the Trust Company for that amount, credited the Trust Compa- 
ny with the balance and paid it ont in due course on checks of the Trust 
Company. That this transaction was really a discount of bis own note 
by Dean for his own benefît was shown by a crédit made by Dean on the 
Trust Company's books to himself of the net proceeds of the note, 
$14,775, at the same time that he made a charge for that amount on 
the Trust Company's books to the Baltimore bank. 

On January 15, 1914, a contract was made between the Trust Com- 
pany and the First National Bank which was nianifestly intended as 
a transfer of the business and asscts of the Trust Company to the 
National Bank. By this contract the Trust Company turned over to 
the National Bank cash, notes, and other assets to the amount of 
$198,506.31. The National Bank assumed liability for the Trust 
Company's deposits, balances due to other banks, and certain notes to 
other banks to the amount of $203,970.02. For the différence, $5,464.- 
01, between the liabilities assumed and the assets turned over, the 
Trust Company gave its note to the National Bank. The face of the 
contract shows that the intention was that the Trust Company should 
be merged into the National Bank, the bank taking over the assets of 
the Trust Company and assuming its known liabilities. But the lia- 
bilities of tlie Trust Company assumed were carefully specified. The 
$15,000 note indorsed by the Trust Company to the Baltimore bank, 
not having been entered by Dean on the books of the Trust Company, 
was not known, and was not assumed nor mentioned. The évidence re- 
quires the inference also that the Thompson note for $22,000, indorsed 
by Dean in the name of the Trust Company as collatéral for the $15,000 
note, never appeared on the books of the Trust Company as an asset, 
and was not embraced in the notes assigned to the National Bank. 
As the National Bank never assumed the payment of the $15,000 
note and never received any benefit of that note in its contract with 
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the Trust Company, this action would hâve no support if it depended on 
the contract of merger. 

After the merger 'Dean became vice président of the National 
Bank, and the management of the business was left ahnost, if not en- 
tirety, in the hands of the vice président and his inferior officer, Casto, 
the cashier. Before maturity of the $15,000 note of Dean indorsed by 
the Trust Company, Dean agreed on demand of the ]5altimore bank to 
procure a resolution of the board of directors of the National Bank 
authorizing the payment of the note by substitution of a new note of 
Dean indorsed by the National Bank. Dean, on March 24, 1914, 
wrote the Baltimore bank that the merger had been completed, and 
sent forward the new note signed by him individually and indorsed by 
him in the name of the National Bank, with a pretended copy of 
a fictitious resolution of the board of directors of that bank signed by 
him as secretary and certihed by him as vice président. Relying upon 
this resolution, the lialtimore bank marked the old note paid and re- 
turned it, but retaincd the Thompson note as collatéral. This transac- 
tion was handled through the note tellers' department, and did not ap- 
pear in statements of account made in due course to the National 
Bank. A check for $225 on a New York bank was drawn by Dean 
as vice président in favor of Dean as an individual, and by him in- 
dorsed in payment of the discount. On maturity of this note on June 
22, 1914, it was renewed in like form, and again the transaction ap- 
peared only on the discount ledger. The discount $225 was again paid 
by a check on the Baltimore bank drawn by Dean as vice président in 
his favor as an individual and indorsed by him. This check was 
charged in the account of the National Bank with the Baltimore bank, 
and no objection was made to it. But the check indicates that Dean 
paid for it, and there is nothing in the record tending to show that he 
did not. 

From this statement it will be observed that the National Bank 
had nothing to do with the making of the debt which is the foundation 
of the note in suit ; that it received no part of the considération ; that 
neither in the contract of merger nor in any other way did it assume 
the payment of the note ; that Dean in ail the transactions concerning 
it was acting in his own interest, and in fraud first of the Trust Com- 
pany and then of the National Bank. 

[1] Nevertheless, since Dean was intrusted with the gênerai trans- 
action of the business as vice président of the National Bank, he 
had authority to borrow money and bind the bank therefor by making 
or indorsing notes in its name and assigning its bills receivable as 
security in the usual course of business, and to bind the bank in any 
other matter which in due course of business fell under the authority 
of an executive officer of a bank. Auten v. United States National 
Bank, 174 U. S. 125, 19 Sup. Ct. 628, 43 D. Ed. 920; Aldrich v. Chem- 
ical National Bank, 176 U. S. 618, 20 Sup. Ct. 498, 44 I^. Ed. 611. 

But, on the other hand, if the transactions hère under review were 
80 eut of the usual course of business as to put the Baltimore bank 
on notice that Dean was using the bank's name and crédit in his own 
interest, or that he was representing his own interest or any antag- 
onistic interest, then he stood before the Baltimore bank stripped of 
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his représentative capacity, and powerless to bind the National 
Bank. West St. L. S. Bank v. Shawnee County Bank, 95 U. S. 5.57, 
24 L. Ed. 490; Lamson v. Beard, 94 Fed. 30, 36 C. C. A. 56, 45 L. 
R. A. 822; 7 Corpus Juris, 541. 

The scope of banking business is constantly enlarging, and tlie usual 
course of business beconiing broader. The nuniber and rapidity of 
banking transactions require banks to rely on the authority and good 
faith of the executive officer of correspondent banks. But, on the 
other hand, the stockholders and directors of banks, especially small 
banks, must rely on the honesty of their executive officers, and they 
hâve a right to demand that other banks shall not blindly disregard 
plain évidences that a président or cashier is acting for himself or 
some other person while using the bank's name and crédit. 

[2] Taking the most libéral view in favor of the Baltimore bank, 
every transaction it had with Dean in relation to the $15,000 note was 
unusual ; and ail the transactions taken in connection carried an alarm 
which none but the heedless would disregard. 

It has been held that a note of an officer to his own bank is pre- 
suined to be for value, and if nothing more appears it may be dis- 
counted for the bank on its own indorsement without question by 
another bank. Hiawatha Iron Co. v. John Strange Paper Co., 106 
Wis. 111, 81 N. W. 1034. But hère the Baltimore bank accepted 
Dean's note payable to the trust company, his own bank, and indorsed 
by him in the name of the bank, on the représentation that he was 
thus making himself the primary obligor for the debt of the bank as 
a mère accommodation to the bank, though the bank itself was to be- 
come secondarily liable only as an indorser. The transaction was so 
out of the usual course that only the credulous would accept without 
inquiry Dean's false représentation that the bank as indorser was to 
receive the entire benefit to the exclusion of himself as maker. The 
resolution of the board of directors, on which the date had been chang- 
ed by Dean, authorizing a loan of $15,000, did not purport to sanction 
a transaction of this kind. Dean's personal interest in the loan was 
further evidenced by his individual indorsement of the Thompson note 
for $22,000 ahead of his indorsement of it in the name of the Trust 
Company. 

Next, when the note fell due the Baltimore bank accepted Dean's 
statement without vérification that the Trust Company had been merg- 
ed into the National Bank, and inferred contrary to fact, without a 
direct statement to that efïect even from Dean, that in the merger the 
National Bank had assumed the note of Dean indorsed by the trust 
company. But the bank itself recognized the necessity of having Dean's 
statements verified in a matter in which he was personally concerned, 
and it required a resolution of the board of directors of the Na- 
tional Bank as authority to protect it in renewal of the note with the 
indorsement of the National Bank. In sending his own note indorsed 
by him in the name of the National Bank to take up his old note, 
Dean wrote of his old note as "my note," and he inclosed a fictitious 
paper, in form a copy of a resolution of the board of directors of the 
National Bank authorizing him as vice président to borrow $15,- 
000 from the Baltimore bank. This pretended authority to borrow. 
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even if it had been genuine, by no means conferred authority on Dean 
to assume for the bank the liability of Dean and the Trust Company, 
and thus it did not even in form meet the requirement which the Balti- 
more bank thought necessary to bind the National Bank. But aside 
from that it was a forged resolution, and the Baltimore bank was con- 
tent to accept as sufficient proof of its authenticity the pretensive cer- 
tificate of Dean alone as vice président and as secretary of the board 
of directors. In addition to this, the check sent to the Baltimore bank 
for $225, the discount, was issued by Dean as vice président to Dean 
individually, and indorsed by him. Indecd, in ail of its dealings about 
a note upon which Dean was personally liable the bank accepted with- 
out vérification of any kind Dean's own statements that primary lia- 
bility for the note had been assumed by the National Bank. 

The case cornes to this: As to the debt of $15,000, Dean appeared 
before the Baltimore bank representing three separate interests. As 
an individual maker of the note, he was interested that he should not 
be called on to pay it at maturity ; as treasurer of the Trust Company, 
he was interested in having the Trust Company relieved of the indorse- 
ment ; and as vice président of the National Bank, his duty was to see 
that the National Bank should not assume the liability of another 
without considération. When thèse interests were evidently involved 
in antagonistic relations, the Baltim»ore banl< cannot hold the 
National Bank bound by Dean's attempt to assume for it a debt for 
which it held the obligation of other parties in interest whom Dean 
attempted to represent. True, the National Bank in the conduct 
of its gênerai business held Dean out as its agent, but the implied au- 
thority fell from him as soon as his antagonistic interest appeared. 

The évidence does not support the position that the National 
Bank acknowledged liability for the overdraf t of the Trust Company ; 
but, even if it did, the assumption of that debt and its collection by the 
National Bank from the Trust Company did not warrant the in- 
ference that it had assumed ail the debts of the Trust Company. On 
the contrary, the évidence shows that neither the board of directors 
nor any other ofïicer had àny knowledge of any of the transactions of 
Dean with the Baltimore bank in référence to his note for $15,000 
until after the failure of the bank in August, 1914. It follows that 
the National Bank is not liable on the $15,000iiote. 

The counterclaim for the balance on the account current due the 
First National Bank by the Baltimore bank can only be allowed foit 
the amount remaining after crediting the Rawson notes. It does not 
seem to be seriously questioned that thèse notes were taken in the reg- 
ular course of business, and upon failure of the maker to pay the First 
National Bank was liable as indorser. ^ 

In passing on the issue of the liability of the First National Bank to 
the Baltimore bank, it bas been necessary to state and comment upon 
the transactions of Dean while he was treasurer of the Trust Company, 
but, of course, we express no opinion concerning the liability of the 
Trust Company. 

Reversed. 
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IIEITLER V. UNITED STATES. 

SHÀfFXER V. SAJIE. 

(Circuit Court of Appeals, Seventli Circuit. April 10, 1917.) 

Nos. 2114, 2115. 

1. Crtminal Law (S=550S(.3) — Persons Jointlt Indicted— Compktenxy as 

WlTJSESS. 

Under Act M.ircli 16, 1S7S, c. ."57, 20 Stat. .'{0 (Conip. .St. 1910, § 1465), 
providing that iii the trial of indictuieiits and iuforniatiotis the jierson 
cliarged shall, at liis owii re(niest aiid luir otticrwise, be a e(imi»eteiit wlt- 
ness, auy of the défendants .l'ointly indicted and trled niay. at liis owu re- 
(luest, testify on behalf of the governnient against his codofendants. 

2. Ckimikal T.aw <S:=3700 — Disci.osure of Witnesse.s— Coukviomjants. 

While there is no iniproprlety in the so^'ernnient offerins Imnmnity to 
défendants for testlfying afialnst their codefendants, sneh agreeraout mn.st 
iiot be eniployed for the piirpose or with the t>robable effect of enihai-rass- 
ing othor défendants in the conduct of their défense by leading tlieni to 
believe that their codefeudauts arc in good faitli maldng a défense ; and 
where the government liad promised iuiniunity to two of tlie défendants 
on trial, and from the first was intendlng to use tliem as witnesses, tlie 
prosecutor shoiild hâve stated the facis, and might with propriety hâve 
asked a severance, and his failnre to do ko \vould requiro a setting aside 
of the judgnieiit if any harm resulted. 
rî. CiiiMiNAr. Kwv ®=>1100%(7) — Harmless Error— Sustaini^g Challenges 

TO .TtJRORS. 

Wliere two of the défendants on trial had been pronn'si"d immunity for 
testifying against their codefeudants, and had no real interest in the do- 
fen.se, the snstaining of a pereniptory challenge by tlieir counsel to a :ni- 
ror was not prejudicial to their codefendaiits, as a défendant has no riglit 
to a trial iiy any particular jurors, and if the juror talcing the place of 
the one excnsed was objectlonuble lie iiiight hâve been challenged for 
cause or pereinptoiily. 

4. Ceiminal Law i®=3ll71(l) — IlABifLESs Error— Condtjct of Prosecutor. 

On the trial of four défendants, two liad been promised immunity for 
testifying agalnst their codefendants, but the prosecutor did not diselose 
this fact or ask for a severance. The attorney for the other défendants 
suspected from the start that the défendants promised immunity would 
testify for the government, and was not tricked into any harmful co-op- 
«ration with them in niaking the défense. While one of the défendants 
promised immunity was permitted to remain in the eourtroom wliile other 
witnesses were testifying, the witnesses who preceded him testifled to 
nothing bearing on the conspiracy as to which he was a witness. Held, 
tbat the failure of the prosecutor to disclose that immunity had been 
promised to such défendants, and that tliey would be witnesses for the 
government, was not prejudicial. 

5. Prostitution <S=>1 — Transportation for Purpose or Prostitution— Elé- 

ments OF Offense. 

Where there was évidence that défendant, while seeking inmates for a 
house of prostitution in Gary, Ind., was told of two girls in Chicago, and 
requested his informant to ^end them to Gary, giving his informant $5 
with which to pay their fare, and with the money so provided the girls 
were transported from Chicago to Gary, défendant was guilty under the 
Whlte Slave Trafflc Act, .Tune 25, 1910, c. 395, 36 Stat. 825 (Comp. St. 1916, 
il 8812-8819), if thls évidence was true. 

6. C'KIMINAL Law l©=»51fr — ÏESTIJtONY OF ACCOMPLICES— COKBOBORATION— 

Nbcessity. 

A conviction may rest on the évidence al one of a coconsplrator or ac- 
complice. 

4=3For other cases see same topio & KEY-NU.\IBEK la ail Key-Numbered DigesU & Indexe» 
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7. Ckiminal Law <S=742(1)— Question fob Jury— Crédibilité or Wit- 

NESSKS. 

ïhough the only wituess who testlfled to défendant'» complicity in the 
traiisiiortatiou of women for purposes of prostitution was a depraved 
and shameless trafficker in women for revenue, lils testimony was not, as 
a matter of law, Insufficient to sui<tain a conviction, where other witnesses 
testlfled tliat défendant was engaged in runnlng bawdyliouses, and lieuce 
had tlie motive and intorest to do tlie thlugs tlio wltness said he did. 

8. Prostitution (®=3l — Transportation for Pdrpose of Prostitution— Elé- 

ments OF OFfT.NSE. 

Where glrls were sent from Chicago to Gary, Ind., to enter a house of 
prostitution, a person advanclng or givlng thon» money to pay their taxi 
fare from the dépôt in Gary to the house of prostitution was not gulVty 
of an offense under the Whlte Slave Tniffic Act, the taxi ride not belng 
Interstate commerce. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Michael Heitler and Dolly Shaiïner were convicted of an offense, 
and tliey each bring error. Judgment against Shaffner reversed and 
remanded with directions, and judgment against Heitler afiirmed. 

Plalntlffs in error, Michael Heitler and Dolly Shaffner, logetlier with Mollie 
Epstein and Dave Kosensweig, were indicted for conspiracy to transport Rosle 
Frameovitz, in Interstate commerce, for purposes of prostitution, from Chicago. 
111., to Gary, Ind., In violation of the White Slave Trattic Act. AU were tried 
together. Epstein and Rosensweig were called as witnesses for the govern- 
ment, testifying against plaintiffs in error, and admittlng their own complicity. 
AU were found guilty. By consent of the governmeut, a new trial was granted 
to Epsteiu and Kosensweig, and the indictment was noUe prossed as to theni. 
At the same time plaintiffs In error were each sentenced to Imprisonment for 
a year and a day. It is contended for plaintiffs in error that their codefend- 
ants, being on trial at the same time with them, were not compétent witnesses 
at the instance of the governnient ; that under the eircumstances appearing 
there should hâve been a severance as to tlie testifying défendants ; that 
there was no évidence whatever tending to connect Dolly Shaffner with any 
con: piracy to transport Rosie Frameovitz in Interstate commerce; and that 
thei'e was no suhstantial évidence showing beyond reasonable doubt the guilt 
of Heitler. 

Benjamin E. Bachrach, of Chicago, 111., for plaintiffs in error. 
Charles F. Clyne and John H. Lally, both of Chicago, 111., for the 
United States. 

Before BAKER, MACK, and AESCHULER, Circuit Judges. 

AESCHULER, Circuit Judge (after stating the facts as above). 
[1] 1. In gênerai, défendants on trial, if testifying at their own re- 
quest, are compétent witnesses for the government against their co- 
(defendants on trial with them. The act of Congress of March 16, 
1878, provides that in the trial of indictments, informations, etc., the 
person charged shall at his own request, and not otherwise, bç a com- 
pétent witness, and that his failure to make such request shall not 
create any presumption against him. This act renders any of a plural- 
ity of défendants on trial compétent to testify either in his own be- 
half, or on behalf of any codefendant, or the government, provid^d 
<5nly that he testifies at his own request. Wolf son v. United States, ^Qi; 

®=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexe» 
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Fed. 430, 41 C. C. A. 422 ; , Wigmoj,e: on Evidence, § 580, supports this 
view. 

2. It is insisted that in fairness to plàintiffs in error, under the cir- 
cumstances appearing, the government, at the beginning of the trial, 
should hâve stated that Rosensweig and.Epstein were to be called as 
witnesses, and should hâve asked severance as to them. When the 
jurors were about to be examined on their voir dire, Mr. Bachrach. 
counsel for plàintiffs in error, stated to the court he had been informée! 
that certain of the défendants were to testify for the government, and 
that if this was so they ought not to be permitted through their lawyer 
to participate in the sélection of a jury which was in fact to try only 
plàintiffs in error. Mr. Lally, the assistant district attorney in charge 
of the prosecution, being asked if ail the défendants were on trial, 
stated they were, but he neither affirmed nor denied that any of them 
were to testify for the government. It transpired that Mollie Epstein 
had no counsel, and the court thereupon appomted Mr. Hulbert, who 
was representing Rosensweig, to represent her also. After eight of 
the jurors had been accepted by the government and Mr. Bachrach, 
Mr. Hulbert peremptorily challenged one of them, who was accord- 
ingly excused. The first witness called was Mollie Epstein, and there- 
upon Mr. Bachrach asked the government to request a severance as 
to the défendants intended to be used as witnesses. The court said 
that, the jury having been sworn, there could be no severance, and 
Bachrach asked that Rosensweig be excluded f rom the room while the 
witnesses preceding him testified. He was informed by the court that 
Rosensweig, being a défendant on trial, could not be excluded. lii 
this discussion, after the jury was sworn, and Epstein had been called 
as a witness, Mr. Eally first admitted Rosensweig was to testify for 
the government, stating, howevêr, he was willing Rosensweig should 
be excluded from the courtroom while others testified, but making no 
reply to Bachrach's assertion that Rosensweig was to hâve immunity 
for testifying. 

[2] From the record it is clear that the government must hâve in- 
tended from the first to use thèse défendants as witnesses, since with- 
out them no possible case of conspiracy was undertaken to be made 
out. It is likewise clear that itnmunity for testifying was, before thq 
trial, promised Rosensweig. , Although he denied it, his attorney Hul- 
bert, called as a witness for the défense, testified that he made such 
an arrangement for Rosensweig with the government, and had told 
Rosensweig if he testified that would be ail there would be to it. There 
is of course no necessary impropriety in making such an arrangement, 
nor in offering immunity in proper cases. Thèse are matters which 
usually on behalf of the government rest primarily in the sound dis- 
crétion and good judgment of its prosecuting officers, acting in good 
faith for the public interest. But such agreements must not be em- 
ployeà for thé purpose, or with the probable effect, of embarrassing 
other défendants in the conduct of their défense, through leading them 
to believe that their codefendants are in good faith defending against 
the sâme charge, when in truth and to the knowledge of the prosecutor 
théy are not. Under the f acts indicated, and particularly witb the 
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attention of the prosecutor challenged thereto, the prosecutor should 
frankly hâve stated in the beginning that the government expected to 
call thèse défendants as witnesses, and that Rosensweig had been 
promised immunity for his testimony. He might further, with entire 
propriety, before the trial began, hâve asked severance (which under 
the circumstances would undoubtedly hâve been granted) as to the 
défendants who were to testify, and thus hâve avoided the possible 
unfairness to the other défendants in leaving the court without dis- 
crétion to separate witnesses who remain only in name as défendants 
on trial. If from the situation disclosed, the record did not leave it 
clear that no harm came to plaintiff in error through the prosecutor's 
failure to so disclose and to ask severance, it would be the duty of 
this court to set aside the judgment. 

[3] But it so happens that the record shows thèse parties were 
not thereby prejudiced. The peremptory challenge of the juror on 
behalf of défendants who had no real interest in the défense was not 
harmful. It is the right of a défendant, not to bave certain jurors to 
try his case, but only to bave a fair and impartial jury. If the juror 
who took the place of the one so excused by Mr. Hulbert was legally 
objectionable, he might bave been challenged for cause, and in any 
event, if for any reason unsatisfactory, might hâve been peremptorily 
excused by plaintiffs in error. No objection was made to him, and 
presumably he was a fair and impartial juror. A défendant is not in 
situation to complain of the rétention of a juror whom he had power 
peremptorily to excuse. Nor. Pac. R. R. Co. v. Herbert, 116 U. S. 
642, 6 Sup. Ct. 590, 29 L. Ed. 755 ; Pearce v. United States, 192 Fed. 
561, 113 C. C. A. 33; vSo. Pac. Co. v. Rauh, 49 Fed. 696, 1 C. C. A. 
416; People v. Gray, 251 111. 439, 96 N. E. 268; Hartshorn v. lU. 
Valley R. R. Co., 216 111. 392, 75 N. E. 122. 

[4] Mr. Bachrach's suspicion that the codefendants would testify 
for the government was voiced from the start ; so it is not supposable 
that through reliance on the bona fides of their défense he was tricked 
into any harmful co-operation with them. Nor did their remaining 
as défendants on trial tend to mislead the jury as to the fact of prom- 
ised immunity to Rosensweig, since, notwithstanding his déniai of it, 
nevertheless it so clearly appeared that the jury could bave entertained 
no doubt of it. As to the contention respecting Rosensweig's présence 
in court while the two government witnesses who preceded him tes- 
tified, it appears that nothing to which thèse witnesses testified bore 
on the conspiracy itself, as to which Rosensweig was the only witness, 
and what he testified thereon could not bave been suggested or in- 
fluenced by what the two preceding him had testified. 

[5] 3. It is earnestly urged for plaintifïs in error that the record 
shows no substantial évidence on which to base their conviction. It 
was testified that Heitler had long been interested in a house of pros- 
titution in Gary, which his wife, Daisy Smith, was running, and of 
which Dolly Shaiïner was for some months an inmate ; that in March, 
1916, Shafïner started another such bouse there, in which Heitler also 
had a proprietary interest ; that Heitler had expressed a désire to 
procure girls as inmates for this new house, and that he was in- 
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formed at Chicago of Mollie Epstein and Rosie Frameovitz, both pros- 
titutes, as available for such purpose; that he requested his inform- 
ant to send them to the Shaffner house at Gary, but, being told that 
the informant had no money to pay their fare to Gary, he gave the 
informant $5 with which to pay thgir railroad fare to Gary, and that 
accordingly with the money so provided by Heitler they were trans- 
ported by rail frôm Chicago to Gary. If this évidence is true, the 
charge agkinst Heitler was unquestionably proved. Rosensweig was 
this informant, he alone testifying to this conversation with Heitler, 
and no witness corroborating or contradicting him in this respect. 

[6] That conviction may rest on the évidence alone of a cocon- 
spirator or accomplice is now too well established tù require discus- 
sion. Diggs and Caminetti v. United States, 220 Fed. 548, 136 C. C. 
A. 147; s. c, 242 U. S. 470, 37 Sup. Ct. 192, 61 L. Ed. 442; United 
States V. Giuliani (D. C.) 147 Fed. 598; Wigmore on Evidence, § 
2056; Wharton, Crim. Ev. (lOth Ed.) § 439; Hoyt v. People, 140 
111. 588, 30 N. E. 315, 16 E. R. A. 239. Indeed, in that part of the 
charge to the jury which, at the request of Heitler's counsel, the court 
gave, ir is properly stated "that a person accused of a crime may be 
convicted on the uncorroborated testimony of a person who comes and 
testifies that he or she was his or her accomplice in the commission of 
the crime charged." 

[7] 4. But the contention is that the uncontroverted évidence shows 
Rosensweig to be so absolutely bad that nothing he might say by way 
of testimony, standing alone, could properly be considered as substan- 
tial évidence from which a jury was warranted in finding beyond rea- 
sonable doubt that the alleged conspiracy was proved. Rosensweig's 
own testimony stamps him as the vilest of the vile — a trafficker in un- 
fortunate females for the revenue he may dérive from peddling them 
in public prostitution. Into business more infamously foui the maie 
of the spficies never entered. Heitler was of that same despicable ilk 
with Rosensweig, proved so by évidence wholly aside from Rosensweig 
— ten witnesses, good, bad, and indiffèrent, from whose testimony the 
jury was well warranted in concluding that Heitler, staying in Chi- 
cago, was for profit to himself running thèse two bawdyhouses at Gary, 
going there frequently to get his share of the returns. 

Rosensweig's story, depraved and shameless though it brands him- 
self, is not inherently improbable or unreasonable as relating to one 
like Heitler, whom other évidence shows to be a person who had the 
motive, and to whose interest it was to do the very things which 
Rosensweig said he did. The story of the conspiracy was wholly 
uncontradicted. Of its truth or falsity the jury which heard and saw 
the witness was best judge. And since, if true, the évidence was suffi- 
cient to convict Heitler of the conspiracy charged, and by the verdict 
of guilty it is évident the jury believed it true, we cannot as a matter 
of law say there appears no substantial évidence on which to base 
the verdict against Heitler. In the case of Sykes v. United States, 204 
Fed. 909, 123 C. C. A. 205, which is urgently pressed upon us as 
strikingly parallel, the Court of Appeals of the Eighth Circuit reversed 
a judgment of conviction on the ground that there was no substantial 
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évidence showing guilt beyond reasonable doubt. The only witness 
there implicating the défendant Sykes was Mrs. Callâhan, self-con- 
fessed participant in the crime. But from the opinion it appearsthat 
Sykes was theretofore a man of good repute, that she was contradicted 
in her implication of Sykes by Sykes himself and by two others who 
were conf esscd accomplices in the alleged robbery, and that at other 
times the witness had under oath given the détails of the crime without 
in any way implicating Sykes. Nothing appears in that case which, 
when hère applied, conflict's with the fofègoing conclusion as to Heitler. 

[8] Dolly Shafïner's case is quite unlike Heitler's. Rosensweig did 
not pnrport to connect her with any conspiracy to transport Rosie 
Frameovitz in interstate commerce. Rosie made two trips to Gary, 
about three weeks apart, the first time remaining only a day. But 
whatever évidence there is of a conspiracy to unlawfuUy transport her 
in interstate commerce applies to the first trip, and not the second. 
Ail the record shows with référence to Shaffner respecting the first 
trip is that af ter Rosie and Epstein reached Gary pursuant to the con- 
spiracy to transport them there, they rode in- a taxi from the railroad 
dépôt to Shaffner's place in Gary, where Shafïner advanced or gave 
them money to pay their taxi fare. Surely this taxi ride, wholly with- 
in the state of Indiana, did not of itself involve interstate commerce. 
Nothing whatever appears in the record to connect Shaffner with any 
plan or conspiracy to transport Rosie from Chicago to Gary, or to 
show that she had knowledge of any plan or intention on the part of 
anybody to so transport her in interstate commerce, or that she knew 
or had reason to believe that Rosie was coming to Gary. As to the 
second trip, there is évidence that Rosie phoned Shaffner from Chi- 
cago that she was coming to Gary, but there is no proof in the record 
to implicate Shaffner in any conspiracy to transport Rosie from Chi- 
cago to Gary at that time. 

The judgment against Dolly Shaffner is reversed, and as to her the 
cause is remanded, with direction to grant a new trial. The judgment 
against Michael Heitler is affirmed. 
244 F.— 10 
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CHESAPEAKE & O. RY. CO. v. NEEDHAÎ^. 

(Circuit Court of Appeals, Fourth Circuit. July 5, 1917.) 

Ko. 1510. 

1. Cakriebs <g=>298(l) — Injubt to Passéngkh — Negi-igence — Swaying Cars. 

Swaylng or lurcliing of oar.s neees.surily Incident to proper opération of 
fast passenger trains at eurve# and lieavy grades in the track necessary 
because of tlie nature of tlie country, wliereby u passenger Is injured, does 
not charge tlie carrier wlth négligence ; but the risk thereof Is assumed 
by the passenger. 

2. Teial <S=»260(8) — Instructions — Kequest Covered by Charge — Passen- 

ger's Action. 

Relative to error in refusai of requested instruction applicable to issue 
of fact in passenger's action for Injury from fall in fast train, the state- 
ments of the gênerai charge to find for défendant unless they believe the 
injury occurred by reason of négligent opération of the train, and unless 
they believe It was guilty of some négligence of act or omission, do not 
cover prlnclple of passenger assumlng risk of lurch or jolt vvhich is an 
unavoldable incident of prudent and skillful opération. 

3. Carriers <S=821(1) — Passenger's Action — Instructions — Unceetain ob 

Misleadixg Kequest. 

A requested instruction in passenger's action for injury from fall on 
fast passenger train caused by lurch or jolt on road in rough country vclth 
neces-sary sharp curves and heavy grades that the jury should find for 
défendant unless they believe from the évidence that there was a nég- 
ligent and extraordinary lurch in substance and pnrpose is not uncertain 
or misleading, so as to warrant its rejectlon for faulty expression. 

In Error to the District Court o£ the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Action by Abigail Needham against the Chesapeake & Ohio Rail- 
way Company. Judgment for plaintiff, and défendant brings error. 
Reversed. 

Herbert Fitzpatrick, of Huntington, W. Va. (Enslow, Fitzpatrick 
& Baker, of Huntington, W. Va., on the brief), for plaintiff in error. 

C. Eeverley Broun, of Charleston, W. Va. (Malcolm Jackson, of 
Charleston, W. Va., on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. In the brief of counsel for défendant in 
error, plaintiff below, the material f acts are recited as foUows : 

"On September P,, 1010. Mrs. Needham and her slster-in-law, Mrs. Jackson, 
lioiirded the defendant's i)asseiiger train No. 3 at White Sulphur to travel to 
Charleston. They entered the traiu at the front end of the Rlohmond sleeper 
in charge of Conductor Kogers, and sat down on one of the seats of section 2, 
facing in the direction of the engine. Before the train reaclied Ronceverte, 
Mr.s. Needham went from the sleeper to the dining car to get breakfast. While 
■•r^Ue was absent, Mrs. Byrne, of (îharleston, and her family entered the same 
sleeper at Ronceverte. Miss Marie Byrne, a young lady of 18 years, and a 
little .sister, also sat down in section 2, taking the seat opposite the one occu- 
jjled by Mrs. Jackson, and facing the rear of the train. Mrs. Jackson was 
.suffei'lng severely from car sickness, and needed to lie down. 

iË=>For other casos see same topio & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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"When Mrs. Needham returiicd from breakfast she took her seat beside 
Mrs. Jackson, who was obliçod to rise up to glve her a place. Shortly after- 
wards the Pullman conductor, to whom she had previously spoUen about the 
wiatter, came to Mrs. Needham and sald she could hâve another seat in the 
rear of section 2. She arose and started towards the rear of the train, aloiig 
the aisle of the car, to reaeh the seat indicated by the conductor. She had 
taken but a lew steps, when a sudden and violent forward jerk of the car 
threw her headlong, face down, on the floor of the aisle. She fell the wholc 
lengtli of her body towards the rear end of the car. It was exactly as if the 
floor of the car had tteen jerked from under her. She was unable to rise, and 
had to be lifted and carried to a seat." 

The only question of merit arises from the refusai of the court 
below to give the following instruction: 

"The court instructs the jury tliat unless they believe from ail the évi- 
dence, by a prépondérance ther(>of, that on the train on which the plaintiff 
was on Septeniber 3, 1910, there was a négligent and extraorrtlnary lurch, 
which threw the plaintlff to the floor, they should hnd for the défendant." 

[1] For the purposes of this case it may be assumed that injury to 
a railroad passenger ordinarily créâtes a presumption that the car- 
rier was neghgent and casts upon the latter the burden of showing 
that the accident occurred without its fault. But a railroad company 
is not an insurer, and some risks of travel must be assumed by the 
passenger. In many parts of the country, of which the locality in 
question is an example, railroads can be built only in the narrow space 
between a range of mountains or hills on one side and a winding stream 
on the other, Under thèse conditions a road must hâve fréquent 
curves, some of which will be "sharp," to say nothing of heavy grades 
which often characterize such a right of way. And it is manifest that 
high-speed trains cannot be run over a roadbed of this kind, however 
well constructed, without more or less tilting and swaying of the cars, 
and even something like jolting, as curves are rounded or brakes ap- 
plied. So far as thèse motions, by whatever name called, are the 
necessary results or incidents of proper opération, they cannot charge 
the carrier with liability to a passenger thereby injured, because they 
are risks which the passenger assumes. 

[2] This goes at once to the principal question litigated at the trial. 
The plaintiff testified to the accident substantiall}' as set forth in the 
statement above quoted, and she was corroborated in the main by a 
young woman friend who was in the same car. Against this was the 
testimony of six witnesses, three of them passengers who saw the 
occurrence, to the efïect that they did not observe any jolting of the 
car or other unusual motion. In a word, the plaintiff's proofs would 
sustain a verdict in her favor, while defendant's proofs show that she 
has no cause of action. This being the issue in dispute, we are of 
opinion that défendant was entitled to the rejected instruction; and 
the more so because the rule of exemption embodied in the request had 
not been stated or distinctly referred to in the gênerai charge to the 
jury. True, the jury were told that: 

"Unless they believe from the évidence in this case that the in.iury com- 
plained of occurred to the plaintiff by reason of the négligent opération of the 
train in which the plaintifiE was at the tlme of the accident, they should fiud 
for the défendant." 
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And again: 

"Unless you believe from the évidence In this case that the défendant was 
xullty of soine négligence, either some act or some omission in care that was 
due under the circumstances, you cannot flnd against it." 

But thèse statements, though unquestionably correct, failed to point 
out that there are certain risks which a passenger assumes ; and no- 
where in the charge were the jury told that plaintiff could not recover 
if the kirch or jolt that caused her fall was an unavoidable incident 
of prudent and skillful opération. Tlie instruction asked by défend- 
ant was peculiarly appHcable, as it seems to us, to the facts developed 
at the trial, and added significance was given to its refusai by the 
omission of any direct référence to this aspect of the case in the sub- 
séquent charge to the jury. We are unable to agrée that the request 
was "covered in gênerai charge." 

[3] Some criticism is made of the form of the refused instruction, 
and its use of the word "extraordinary," but we are not concerned 
with mère refinements of phraseology. In substance and purpose the 
request was not uncertain or misleading, and its rejection for faulty 
expression would hardly be warranted. As we see the case, it was 
the right of défendant to hâve the jury instructed that négligence can- 
not be predicated upon the swaying and lurching movements of a car 
which necessarily attend the proper and caref ul opération of fast pas- 
senger trains, because such movements are risks which the passenger 
assumes. As was said in Ozanne v. Illinois Central (C. C.) 151 Fed. 
900: 

"But whilst the carrier must rigidly perform ail of thèse dutles, the natural 
laws of motion superadd risks which the carrier cannot always guard against, 
even by the use of the utmost care, and such risks as those the passenger 
must be supposed to assume. ïUe railroad track cannot always be straight. 
The transit of trains must be rapid, and the swing of a car is inévitable when 
the train passes over a curve. This is unavoidable, and the conséquences of 
it is one of the risks we hâve referred to." 

In the circumstances hère disclosed we are constrained to hold that 
it was réversible error to refuse the requested instruction. 
Reversed. 
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THE ATKINS HUGHES. 

ÏHE FANNY C. BOWEN. 

(Circuit Court of Appeals, Third Circuit. June 20, 1017.) 

Xo. 2249. 

CoLI.I.'iTOX ig=3Ï).5(t) — MeKTIXG TOM'H— FAir.URE OF TOW TO FOLLOW TlTG. 

A collisiou in Delawnre river at niglit iK'twei'u a seliooner in tiw on a. 
70-fatliom liawscr suul a nioctins tus and her tow alonswlde held due solely 
to the fauit of tlie schoouor. wliicli, lustead of following lier tus. took a 
\y!(l«> sliet'r to port, apparputly because lier lielnisuiau mlKtook tlie liglits 
ot (lio nieetius tuK for tiiose of lier own tuf;, altlumsh the steeriiifc liçlit 
of tlie latter was liuniliis brishtl.v; jt apiiearius without contradiction 
that tlie tuss passed at a .'<afe distance of probalily 250 feet. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvaiiia; W. H. Sevvard Thomson, Judge. 

Suit in admiraity for coUision by Arthur W. Simmons, master of 
the tug Cohuubia and bailee of M. D. C. Scow No. 31, against the 
Atkins Hughes and the schooner Kanny C. l'ovven. Decree against 
the Bowen alone, and her claimant appeals. Affirmed. 

The following is the opinion below of Thomson, District Judge, of 
the Western District of î'ennsylvania, specially assigned : 

Arthur W. Simmons, master of the tug Columbia, files this libel on behalf 
of the owiiers of tlie tiig and as bailee of M. 1>. C. Scow No. 31, and in belialf of 
the owner of the said scow, against the steam tus Atkins Hughes and the 
schooner Faiiny C. Bowen, in a cause of collision in the Delaware river. Froni 
tlie évidence the following facts appear: 

Ou the iiisht of .luly 0, 1914, the tug Columbia was proceeding down 
the Delaware river, bound for Ft. Miltiin, l'a. Sho had in tow a square- 
bowed barge londed with mud; the scow projecting some 50 feet ahead of the 
tug. ïhe vessel Mas Ueeping to the westward of the channel and making 
against the tide about 2% miles per hour. There was a light wind, and the 
weather was somewhat ruiny and cloudy, but iiot enough to seriously inter- 
fère with the llghts beiiig seen. Tlie tug and scow had up thelr régulation 
liglits, ail properly set and burning. The master was in the pilot house at 
the wheel. Near 11 o'cloek, as she was approacliiiig the 17-foot lamp buoy in 
what is known as tlie horseslioe, the tug Atkins Hughes was seen a considér- 
able distance away, bound uii the river. She had in tow, on a hawser about 
70 fathoms long, the schooner l'anny C. Bowen, a four-inasted saillng vessel 
without cargo, bound for Philadelphia. The régulation lights were up and 
burning on both the tug and the schooner. When the tugs were about a mile 
apart, the Hughes gave a one-blast signal whistle, which was heard and 
promptly answcred by one Iilast from the Columbia. The Columbia was on 
the westerly side of the channel, and the Hughes on the easterly side, and 
when the signais were sounded each tug changed her course slightly to the 
right, which tended to increase the passing space between thera. This position, 
with référence to the channel, was maintalned as the tugs approaehed, and 
they passed each other at a safe distance of from 225 to 250 feet; the wldth 
of the channel at that point being about 500 feet. As the tugs were passing, the 
schooner in tow of the Hughes took a heavy sheer to the left towards the 
Columbia. The captain at the wheel of the Columbia, seelng that the 
schooner was showing both side lights, red and green, instead of the red only, 
and that there was danger of collision, blew three blasts of the whistle, being 
the danger signal, at the same time throwing the helm hard-aport, which 
swung her bow to the right. When it became apparent that a collision was 

Ê=3For other cases see same topic &, KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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iramineiit, the Columbia's engines were stoppod and reversed full specd 
astern. The schooner struck the mud scow toward the forward end, which 
projected ahead of the tug, sinklng It, and passed ahead and to the right of 
the tug, her hawser teariug ofC the top of the pilot house and carrj'ing away 
the suiokestack aud hoth flagpoles. 

For the damage sustained by the sinklng of the scow and the Injury to the 
tug, thèse libels were fllcd against the tug Hughes and the schooner Boweu. 
T ain satisfled, from ail the évidence, that no blamo Is propcriy chargeable 
against the Atklns Hughes, and that the accident was due solely to the négli- 
gence on the part of the offlcers in the navigation of tlie Fanny C. Bowen. It 
seems reasonaWy clear that the usual and necessary lights on the liughes were 
in place and buming brightly. Thèse included the towing lights on the for- 
^^■a^d niast, her running lights, red and green, her steering light on a pôle 
astern about 30 feet froin the deck, fixed in a box so that the light would 
show directly astern, and a light fixed under the overhang just over the bits. 
The towing light on the pôle astern was examined within five minutes after 
the collision by Oapt. Goslee of the Hughes, and by Mr. Wolfe, the chief 
ongineer. The captai]i testilies that he sent a man to take the light down and 
bring it to him ; that this was donc, and he found it buruing brightly; that 
he showed the light to Capt. Chase, of the schooner, who was then standing 
about 6 feet from hlm, and that he then directed the deck hand to put it back 
in place, which wa.s done. The captaln's te.stimony as to the light is snpport- 
(h1 by Mr. Wolfe, the chief engineer, by the deck hand, Johnson, who took the 
iight down, and by Mr. Hastings, the second engineer; the last two witnesses 
testifying that they saw the light burnlng in place. There is no testimony ou 
the part of the schooner that there was any ditliculty in seeing the towing 
iight of the Hughes. On the contrary, it appears from the testimony of Capt. 
Chase, the navlgating offlcer of the schooner, that he was on deck from 8 
o'elock ; that about five minutes before the danger signais were blown he went 
across to the starboard side to see how the schooner was going with respect to 
the tug's light ; that he saw the steering light of the Hughes ; that it was 
burning brightly, and that the schooner was foUowing the course of the tug ; 
fhat this was tlie last time he saw the light until the signal Wasts were blown. 

I do not think that it can fairly be found under the évidence that there was 
any négligence in the navigation of the Hughes. The master was in the pilot 
house, steering the vessel, and a lookout was maintained on the forward deck. 
The master appears to hâve been maintaining proper lookout supervision of the- 
schooner, and testifies to looklng back but a short time before the collision, 
and saw the schooner following directly after his tug. The approaching tugs 
saw each other's lights and sounded the proper passing signais. Oonsiderlng 
the wldth of the channel, I think the distance at which the tugs passed each 
other furnished an ample margln of safety, assuming that the schooner was 
being steered with ordinary care. But hereln lay the fault. The schooner 
was dépendent on the Hughes for her motive power, and generally for her 
navigation. The officers of the tug were required to perfonn their towing 
service with caution and skill, avoidlng dangers iwhlch those skilled in naviga- 
tion should know and provide against ; the degree of care demanded, being; 
commensurate with the dangers naturally incident to the service which they 
undertookto perform. On the other hand, the duty of the schooner was to 
follow after. When the passing signais were blown, there were three men 
on the schooner's deck, the master, the helmsman, and the lookout. The mas- 
ter stood aft of the' house, and walked across the deck from oue side to the 
other to see if the helmsman was foUowing the tug. The captaln had given 
the helmsman orders to follow the tug. He gave no other orders untH the 
dahger signais were blown. The lookout testlfles that he had been on duty 
untll 11:45; that he left his position as lookout to call the watch, came down 
from the forecastle head to the well deck, and was about to return, wlien 
the danger signais were given and he was thrown to the deck by the collision ; 
that he reported no lights, and did not see the Columbia or her scow untlV 
after the collision. Nelther the lookout nor Capt. Ohase heard the passing: 
signais given by thé tugs, although there is no question that they were given. 
The helmsman of the schooner did not appear as a witness. 
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Under ail the évidence, I am satlsfled that the helmsman of tbe schooner 
mlstook the Columbia's lights for those of the Hughes, suddenly changing her 
course acioss the bow of the Columbia, causlng the accident whlch resulted. 
Thls Is indicated in a conversation which Mr. Mears, engineer of the Columbia, 
says he had nith Capt. Chase as to what caused the a('cldent. This wltness 
says: "Ile [Capt. Chase] told me the vessel had been following very nlcely ail 
ulght, and lie could not accoimt for such a sheer, unless the man at the wheel 
took her lights to be the Hughes'. He sald he was on deck, but stood under 
the side of the bouse to keep from gettlng wet. It was ralnlng." 

In view of the facts herein set forth, the court Is of opinion that the llbel- 
ant is entitled to recover agiihist the Fanny C. lîowen the damages sustalned 
by the coUi.sion, together with the costs, and that the Ubel agalnst the Atklns 
Hughes should be dismissed. A decree may be drawn accordlngly. 

Howard M. Long, of Philadelphia, Pa., for the Fanny C. Bowen. 

Le\vi;>, Adler & Laws and John F. Lewis, ail of Philadelphia, Pa., 
for the Cohimbia. 

Willard M. Marris, of Philadelphia, Pa., and Park & Mattison, of 
New York City, for the Atkins Hughes. 

Before BUFFINGTON, McPIlERSON, and WOOLLEY, Circuit 
Tudges. 

PER CURLWT. It mnst be admitted that one rather perplexing 
circumstance in this case is the apparent lack of material injury to the 
schooner; but this cannot be allowed to outweigh the strong and posi- 
tive testimony that she, and she alone, is the vessel that did the damage. 
We see no reason to add anything to Jndge Thomson's satisfactory 
opinion, and therefore adopt it as our own. 

The decree is affirmed. 
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(Circuit Court of Appeuls, FourtU Circuit, July 25, lUlT.) 

No. If^il. 

MAiSteb and Sebvant <©=5'J3S(;j) — 1.-vjurt to Employé — Nbqi-igœnce of Em- 
ployé. 

Decea.scd, experieticed as a worker in and al>out coal mines, kllled in 
the work preliuiinary to Installiiig a telophone Une, luvolving the cuttlng 
of a groove for the vvlre aloug the side of a coal mine entry, and the 
takiiig down of ail loose coiil above it, that by falliug or sinking would 
close tbe groove and break the wire, was guilty of négligence, which was 
the sole cause of the accident; the brow of coal which fell, while loose 
from the roof, being reasouably safe till he uiidermlned it by cuttlng 
the groove, a^iiinst wariiiiig and protest, and with knowledge from ex- 
perience and direitlon of the foreman that ail drumtny coal had to be 
tukeu dowu and that to do so reciuired the assistance of a number of men. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Big Stone Gap; Henry Clay McDowell, Judge. 

Action by W. R. Dodd, administrator of Joseph Gydosh, deceased, 
against the Pocahontas Consolidated Collieries Company. Judgment 
for défendant on a directed verdict, and plaintiff brings error. Af- 
firmed. 

®=>Fûr otber cases aee same topic & KEY-NUMBKR In ail Key-Numbered Dlgesta & Indexes 
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William H. Werth, of Tazewell, Va. (Werth & Werth, of Norton, 
Va., on the brief), for plairitiff in error. 

Hugh R. Hawthorne and S. C. Graham, both of Tazewell, Va. (Fui- 
ton & Vicars, of Wise, Va., and Graham & Hawthorne, of Tazewell, 
Va., on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

DAYTON, District Judge. This was an action for damages for 
the death of plaintiff's intestate in a coal mine of défendant. 

The charge of négligence was that the défendant allowed a brow of 
coal overhanging the place where deceased was put to work to be- 
come unsafe and failed to exercise care in removing it and reddering 
the place a safe one to work. 

Upon trial the court below directed a verdict and judgment for 
the défendant, from which action the plaintiff has sued out this writ 
of error. 

The évidence is not conflicting, and clearly discloses the facts to be 
that Gydosh, while young in years, was old in expérience, as a worker 
in and about coal mines. From the time lie was a small boy of 12 
years, working as a "back hand" for his father, until his death at the 
âge of 23, he had so labored. 

At and before the time of the accident the défendant was installing 
a téléphone line along the main entry of what vv'as known as its "Baby" 
mine. In order that the wire of this should not be broken or disturbed 
by cars or other objects passing along and through this entry, it was 
having a groove dug in the coal along the side of the entry about mid- 
way the rib, some four or four and a half feet from the bottom of 
the mine, the coal seam being from eight to nine feet in thickness. 
This groove, or "hitch" as it was called, was about eight or ten inches 
wide and some six inches deep. In this hitch the téléphone line was 
to be placed. The work of its installation, under the direction of 
Henry, the mine foreman, was being donc at odd intervais by company 
men when there was not more pressing work to do. The work in- 
volved, not only the digging of this hitch, but also the taking down 
of ail loose coal above it that, by falling or sinking down, would close 
the hitch or groove and break the line. It is a well-known fact that 
by reason of exposure to air and from other causes the coal on the 
ribs of mine entries will become to an extent loose from the roof and 
liable to fall if undermined from any point beneath. The fact that 
such coal at any point along the rib is loose can ordinarily be deter- 
mined by sounding it. In other words, if struck, it gives forth a dull, 
hoUow Sound différent from that given by coal not loose. This loos- 
ened condition of coal the miners designate as "drummy." 

At the point of the accident this condition existed, and in consé- 
quence the digging of the hitch or groove there had been passed over 
a f ew days before by Pauley until he could hâve men enough to take 
the brow down. Gydosh and Pauley, engaged in this work of taking 
down the loose coal, digging the hitch, and installing this téléphone 
line, in passing along the side of the entry came to this point, and 
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Gydosh commenced digging the hitch through this overhanging brow 
of "drummy" coal. Pauley, who was some fifteen or eighteen feet 
in front of Gydosh when the latter commenced working at the point 
of accident, called back to him, saying, "I would not dig there ; it looks 
dangerous ; it might hop off," meaning, as he explains, that the over- 
hanging brow of loose coal, if dug under, would fall. Gydosh an- 
swered him and said, "I believe I can knock ont enough hère to clear 
the Hne." Thereupon "he went ahead and dug a little more, maybe 
dug once, maybe two or three licks, for ail I know, and when I saw 
it start I hollered, and it fell on him," cjuoting Pauley's language; he 
being the sole witness of the accident. 

From this and other évidence adduced upon the trial, it is clearly 
apparent that plaintiff was not entitled to recover for thèse reasons : 
First. No neghgence can be imputed to the défendant company in 
the premises. This brow of coal while loose from the roof was secure 
and i-easonably safe until Gydosh undermined it from its bottom sup- 
port, or, as the eyewitness expressed it, "eut off its leg," against warn- 
ing and protest. Gydosh knew from expérience, and from the direc- 
tions of the mine foreman, that in the installation of this téléphone Une 
ail such "drummy" coal had to be taken down, and that to do so re- 
quired the assistance of a number of rrîen. Second. Not only was the 
défendant not guilty of négligence, but, on the other hand, Gydosh was 
clearly négligent, and such négligence on his part was the sole cause 
of the accident. He was employed to remove this "drummy" coal so 
that the téléphone line might not be interf ered with or broken by any 
subséquent fall on it. Ide sought to avoid the fuU requirement of this 
duty by partially digging away a part of the lower supporting coal 
or '"leg," enough to clear the line, in order to avoid having to take 
down the brow. Pauley warned him not to do so. While Pauley was 
not the mine foreman, he was the "leader" of the men engaged in this 
work when the mine foreman was absent. Gydosh should hâve heeded 
his wirning. Ile preferred to trust his own judgment and run the 
risk, and did so at the cost of his life. 

The court below was clearly right in directing the verdict to be ren- 
vdered for défendant, and its judgment, in the premises must be af- 
firmed. 

Affirmed. 
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Ex parte MASON. 

(Circuit Court of Appeals, Eighth Circuit July 2, 1017.) 

No. 191. 

Mandamtjs ©=346 — Review or Judicial Acts. 

Where a motion to transfer ttie case to the equity slde of the court was 
graiited, the court holding that the extensive accountin!; required brought 
the suit within jurisdietion of equity, mandamus to direct the jndge to 
grant a jury trial will be denied. The writ issues to eoiupel the per- 
formance of a plain duty. Whére that duty is the exercise of judgnieat or 
discrétion i)y an oWicer in the décision of a question of lavv or fact, or 
both, it m.'iy issue to compcl a décision ; but it œay not command in 
what particular way that décision shall be rendered, or by what ruies it 
shall lie reached. When a question wlthln his jurisdietion has been de- 
cided by the officer or person to w-hose judgmont or discrétion the law 
has intrusted its détermination, the writ of mandamus may not issue to 
review or reverse that décision, or to compel another. 

Pétition for writ of mandamus by Edward R. Mason. Pétition dis- 
missed. 

Edward R. Mason, of Des Moines, lowa, pro se. 

Before SANBORN, CAREAXD, and STONE, Circuit Judges. 

SAXBORN, Circuit Judge. Mr. Edward R. Mason lias presented 
10 this court liis [)eiition for a writ of mandamus to direct Hon. Martin 
J. Wade, judge of the United States District Court for the Southern 
District of lowa, to grant to him and his codefendants a trial by jury 
of the issues presented in an action which the United States has 
brought against him and his codefendants for damages for alleged 
breaches of lus officiai bond as clerk of the United States Circuit Court 
for the Southern District of lowa. His codefendants are the living 
sureties upon that bond and the executors of the estate and the owner 
of a large part of the estate of a deceased surety. Thèse codefendants 
will henceforth be called the sureties. 

Mr. Mason makes a motion for leave to file his pétition and for a rule 
on Judge Wade to order the trial of the action on the bond by a jury, 
or tliat he show cause why he should not do so. The pétition and the 
exhibits attached thereto antl made a part thereof disclose thèse facts: 
In November, 1910, the United States brought an action at law against 
Mason and his sureties on his oiï;cial bond as clerk for divers sums of 
money aggregating more than $10,000, which the United States alleged 
he had collected as clerk and had failed to pay over to litigants, attor- 
neys, marshals, stenographers, vvilnesses, masters, and examiners, to 
whom thèse sums were due and to whom it alleged it was Mason's duty 
as clerk to pay thcm. In April, 191.5, an amended and substitutcd péti- 
tion was filed by the United States, a copy of which is one of the ex- 
hibits to the pétition of Mr. Mason. This amended pétition sets forth, 
among other things, more than 450 spécifie amounts varving from 
$1,265.75 to $.45, and aggregating $10,924.87, which the United States 
allèges Mr. Mason and his sureties are liable to pay under the bond. 
After this amended pétition was filed the United States made a motion 
before Judge Wade to transfer the action to the equity side of the court 

^sFor other cases see aame toptc A KEY-NUMBEK in ail Key-Numbered Dlgests & Indexe* 
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and to place ît on the equity docket. This motion was argued by 
counsel, judg'e Wade considered the issue it pfesented, prepared and 
filed a written mémorandum in which he cited the Act of Mardi 3, 
1915, c. 90, 38 Stat. 956 (Comp. St. 1916, §§ ]25la-1251c), United 
States V. Harsha (C. C.) 188 Fed. 759, Kirby v. Lake Shore, etc., Rail- 
road, 120 U. S. 130, 134,7 Sup. Ct. 430, 30 L. Ed. 569, and McMullen 
Lumber Ce. v. Strother, 136 Fed. 295, 302, 303, 304, 69 C. C. A. 433, 
and held that the extensive accounting which the pétition of the United 
States demonstrated must be taken in order to reach a just judgment 
or decree in the suit iipon the bond brought that suit within the éq- 
uitable jurisdiction of the court, and convinced him that the plaintiff's 
remedy ât law was not as complète or adéquate as its remedy in equity. 
Thereupon he granted the motion and gave the parties permission to 
amend their pleadings to conform them to the practice in equity. 

This review of the proceedings in the District Court discloses the 
fact that the relief which Mr. Mason seeks by his pétition for a writ of 
mandamus is in reality a command from this court to Judge Wade to 
reverse his décision and order and to try the issues in the case between 
the United States and Mason with a jury as an action at law. He 
invokes article 7 of the amendments to the Constitution and section 
566. of the Revised Statutes (3 Comp. St. 1916 Afin., p. 3140,§ 1583), 
and insists that under them he is entitled to a trial by jury of the is- 
sues presented regarding the breaches of the bond. But that ques- 
tion, the question whether or not he is entitled to a jury trial at law 
of those issues, is the judicial question which Judge Wade was com- 
pelled to consider and décide, and which he did consider and décide 
when he granted the motion to transfer the case to the equity side of 
the court. If he was in error in his conclusion or action, that error 
may be corrected by an appeal from a final decree. But a considér- 
ation of the function of the writ of mandamus and an examination 
of the authorities upon this subject leave no doubt that the established 
rules for its use are thèse : 

The writ issues to compel the performance of a plain duty, Where 
that duty is the exercise of judgment or discrétion by an officer in the 
décision of a question of law or fact, or both, it may issue to compel a 
decison, but it may not command in what particular way that décision 
shall be rendered, or by what rules it shall be reached. When a question 
within his jurisdiction bas been decided by the officer or person to whose 
judgment or discrétion the law bas intrusted its détermination, the 
writ of mandamus may not issue to review or reverse that decison, or 
to compel another. Ex parte Whitney, 13 Pet. 404, 406, 408, 10 L. Ed. 
221 ; Kimberlin v. Commission to Five Civilized Tribes, 104 Fed. 653^ 
654, 44 C. C. A. 109, 110; United States v. Judges of United States 
Court of Appeals, 85 Fed. 177, 180, 29 C. C. A. 78, 81 ; Minnesota 
Moline Plow Co. v. 'Dowagiac Mfg. Co., 126 Fed. 746, 747, 748, 61 C. 
C. A. 352, 353, 354; Barber Asphalt Paving Co. v. Morris, 132 Fed. 
945, 956, 66 C. C. A. 55, 66, 67 L. R. A. 761. Under thèse rules the 
facts stated in the pétition of Mr. Mason forbid the issue of the writ 
of mandamus bv this court. 

Let the pétition be filed, therefore, and let it be dismissed. 
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FOED MOTOR 00. v. UNION MOTOR SALES CO. et al. 

(Circuit Court of Appeals, Sixtli Circuit. August 1, 1917.) 

No. 2941. 

1. Monopolies <g=»17(l) — Restraint on Tbade — Price Restriction — Resale. 

At least subject to limitations, a System ot contracts between a manu- 
facturer and retail dealers, whereby It, in connection vvith absolute sales 
of its product, attempts to control the resale priées for ail sales, by ail 
dealers, is a restraint on trade, Invalid both at common law, and, so far 
as it aiïects Interstate commerce, under Sherman Anti-Trust Act July 2, 
1800, c. 647, 26 Stat. 209. 

2. Patents <S=p216 — Sale of Patente» Articles — Absolute ok Conditional. 

There is an absolute as distinguished from a conditional sale of patented 
articles by the manufacturer, the dominant charàcter of the deallng belng 
one of sale with attempt to provide and enforce resale price, and tltle 
being reserved in the manufacturer only till fuU purchase price is pald, 
wlth right of repossession only in case of default In such payment, mani- 
festly only to enforce payment, and the manufacturer belng under no obli- 
gation to take back the articles, though the parties are styled manufacturer 
licensor and dealer licensee, and the contract in terms grants rlght and 
llcense to use and vend the articles wlthin specifled terrltory, the manu- 
facturer agreeing to sell its products to the dealer, and he agreeing to 
purchase the articles at specifled times, and it belng provided that he is In 
no way the légal représentative or agent of the manufacturer, arid it 
being stipulated that he shall pay a certain amount as agreed damages for 
each failure to observe the agreement to maintaln resale prices. 

3. Patents <®=>216 — Rigiits of Patentée — Dictatinq Resale Pbices. 

A patent gives the patentée no right to dictate prloe at which patented 
articles absolutely sold by him shall he resold by the purchaser, and so 
no right to restrain sale at less than the price attempted to be fixed by 
the patentée by a third person buying from the purchaser from the 
patentée at less than such price, with knowledge of the contract betwéen 
the patentée and such purchaser attempting to lix the resale price. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio; Howard C. HolHster, Judge. 

Suit by the Ford Motor Company against the Union Motor Sales 
Company and others. From a decree dismissing bill (225 Fed. 373), 
plaintiff appeals. Affirmed. 

Alfred Lucking, of Détroit, Mich., for appellant. 

Hon. Judson Harnion, of Cincinnati, Ohio, for appellees. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges, 

KNAPPEN, Circuit Judge. Plaintifï is a manufacturer, seller and 
distributor of automobiles, important and essential parts of which are 
patented. It marketed its product under a so-called ''license System," 
by which dealers purchased the automobiles and were given definite and 
restricted territory, and in turn agreed to resell only at plaintiff's fuU 
list prices. Ford automobiles could thus be obtained at no less prico 
except by inducing Ford dealers to break their agreement with plaintiff. 
Défendants obtained Ford machines from a dealer or dealers, and 
sold them and advertised to sell them at less than plaintiff's regular 
price list. Plaintiff filed its bill to restrain this interférence with its 

igi^^For other cases eee same topic & KEY-NUMBER 1d ali Key-Numbered Digests & Inâexea 
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business. Upon final hearing on pleadings and proofs the bill was dis- 
missed. (D. C.) 225 Fed. 373. The appeal is from the decree of dis- 
missal. The ultimate questions concern the validity and enforceabiUty 
of the price^restricting agreement involved. 

[1] At least subject to certain limitations hereafter stated, it is the 
gênerai and well-settled rule that a system of contracts between a man- 
ufacturer and retail dealers, by which the manufacturer, in connection 
with absolute sales of bis product, attempts to cdntrol the resale prices 
for ail sales, by ail dealers, eliminating ail compétition and fixing the 
amount which the ultimate purchaser shall pay, amounts to restraint 
of trade, and is invalid both at common law and, so far as it affects 
interstate commerce, under the Sherman Anti-Trust Act (Dr. Miles 
Médical Co. v. Park & Sons Co., 220 U. S. 373, 400, 31 Sup. Ct. 376, 
55 L. Ed. 502; John D. Park & Sons Co. v. Hartman [C. C. A. 6] 153 
Fed. 24, 82 C. C. A. 158, 12 L. R. A. [N. S.] 135; Bauer v. O'Don- 
nell, 229 U. S. 1 [The Sanatogen Case] 33 Sup. Ct. 616, 57 L. Ed. 
1041, 50 L. R. A. [N. S.] 1185, Ann. Cas. 1915A, 150; United States 
V. Kellogg Toasted Corn Flake Co. [D. C] 222 Fed. 725, 728, Ann. 
Cas. 1916A, 78, decided by three judges of this circuit, sitting under 
Expediting Act, Feb. 11, 1903, c. 544, 32 Stat. 823 [Comp. St. 1916, 
§§ 8824, 8825] ; Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 28 Sup. Ct. 
722, 52 L. Ed. 1086; Straus v. American Pub. Ass'n, 231 U. S. 222, 
34 S'up. Ct. 84, 58 L. Ed. 192, L. R. A. 1915A, 1099, Ann. Cas. 1915A, 
369; Straus v. Victor Talking Machine Co., 243 U. S. 490, 37 Sup. Ct. 
412, 61 L. Ed. 866; Motion Picture Co. v. Universal Film Co., 243 
U. S. 502, 37 Sup. Ct. 416, 61 L. Ed. 871), and that, at least as against 
a purchaser from such dealer, an attempt to enforce a réservation of 
right to fix the price at which resale shall be had by the vendee is 
equally futile, notwithstanding the article is patented, provided, as 
already said, the transfer to the vendee is full and complète (Bauer v. 
O'Donnell, supra; Straus v. Victor Co., supra). 

There can be no doubt that if plaintiff's contracts with its dealers 
amounted to absolute sales of its automobiles, and if the case otherwise 
falls within the principles declared in the cases cited, plaintiff was 
properly denied relief. Plaintiff contends, however, that its case does 
not fall within the principles stated or the authorities cited ; that under 
its contracts with its dealers a conditional sale only was cffected, pass- 
ing but a qualified or restricted title to the automobiles delivered there- 
under; that the restrictions attempted to be imposed by the plaintiff, 
as patentée, on the purchaser's right to resell are valid, and liaving been 
agreed to by the purchaser are binding not only upon hini, but upon 
those purchasing from tlie dealer with knowledge of the price re- 
striction. 

[2] The question of the nature of the contract between plaintiff 
and its dealers, whether one of absolute or conditional sales of au- 
tomobiles, lies at the threshold of the controversy. From a considéra- 
tion of ail the terms of the contract, it is clear that it is essentially one 
of absolute sale. While the contract, which recites plaintiff's owner- 
ship of various patents and patent applications, styles plaintiff the 
"manufacturer licensor" and the purchaser the "dealer licensee," and in 
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ternis grants the "full right and license to use and vend" within the 
licensed territory automobiles and parts of plaintiff's manufacture, the 
dominant character of the dealing is plainly one of sale, with attempt 
to provide and enforce resale price and territorial restrictions. For 
example : Plaintiff agrées to "sell its product to the dealer licensee" at 
certain discounts from list priées, and to allow certain additional re- 
bates scaled on the "net amount of business" done, which plainly 
means the amount of the dealer's purchases from plaintiff ; the dealer 
agrées to take deliveries and to "purchase the said Ford automobiles" 
in various months specified. The title to the articles sold is reserved 
in plaintiff only until the full purchase price is paid, with right of 
repossession oiJy in case of default in such payment. The provision 
manifestly is designed only to enforce payment. Plaintiff is under no 
obligations to take back any of the goods purchased by the dealer, and 
it is expressly stated that the "dealer licensee is in no wray the légal 
représentative or agent of the manufacturer licensor." For each fail- 
ure to observe the agreement to maintain resale prices, the dealer agrées 
to pay $250 as "agreed damages the manufacturer licensor will sus- 
tain," and is made subject to forfeiture of his contract at plaintiff's 
option. The other provisions of the contract are not sufficiently con- 
trolling. or important to require mention. 

Courts will look to the dominant intention of the parties, and in 
this view the case is one of absolute, as distinguished from condition- 
al, sale, not only within our décisions generally (Mishawaka Woolen 
Mfg. Co. V. Westveer, 191 Fed. 465, 112 C. C. À. 109; John Deere 
Plow Co. v. Mowry, 222 Fed. 1, 137 C. C. A. 539; In re Stoughtoh 
Wagon Co., 231 Fed. 676, 145 C. C. A. 562; Wood Mowing, etc.. Ma- 
chine Co. v. CroU, 231 Fed. 679, 145 C. C. A. 565), but within the ap- 
plicable décisions of the Suprême Court in the Miles, Sanatogen and 
Victor Cases, supra. As expressed in the Sanatogen Case (229 U. S. 
16, 33 Sup. Ct. 619, 57 L. Ed. 1041, 50 L. R. A. [N. S.] 1185, Ann. 
Cas. 1915A, 150): 

"The title transferred was full and complète with an attempt to reserre the 
right to fli the price at which subséquent sales could be made. • » • 
There was no transfer of a Umited right to use this invention, and to call the 
sale a license to use is a mère pltiy upon words." 

See in this' connection the Victor Case, supra, 243 U. S. at pages 
497-501, 37 Sup. Ct. 412, 61 L. Ed. 866. 

[3] Turning then to a considération of plaintiff's rights as paten- 
tée: Its counsel states tbe broad proposition that "this is a case of pat- 
ented articles, and it is absolutely lawful to create a monopoly in pat- 
ented articles." In support of this proposition counsel cite the state- 
ment in Bernent v. National Harrow Co., 186 U. S. 70, 91, 22 Sup. 
Ct. 747, 755 (46 L. Ed. 1058), that "the fact that the conditions in the 
contracts keep up the monopoly or fix prices [in patented articles] do€s 
not render them illégal," and the proposition in the Creamery Package 
Case, 227 U. S. 8, 32, 33 Sup. Ct. 202, 57 L. Ed. 393, to the effect that 
the owner of a patent has exclusive rights of making, using and sell- 
ing, which he may keep or transfer, in whole or in part. Neither of 
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thèse cases lends support to the contention that the patent grant con- 
fers upon the patentée the right to dictate the price at which patented 
articles absolutely sold by him shall be resold by his purchaser. In 
the Bobbs-Merrill Case, supra, which involved the right of an owner 
of a copyright to restrict the price on resale, it was said (210 U. S. 
345, 28 Sup. Ct. 724, 52 L. Ed. 1086) of the Bernent Case that : 

It was "between the owners of the letters patent as licensor and licensees. 
seeklng to enforce a contract as to the price and terras on which the patented 
article mlght be dealt with by the licensee. The case did not involve facts 
such as in the case now before us, and eoncerned a contract of lleense sued 
upon in the state court, and, of course, does not dispose of the questions to 
be declded In this case." 

The Creamery Package Case merely held, so far as material hère, 
that a contract by which the manufacturer of a patented article ap- 
pointed another and distinct manufacturer, selling like articles, his 
exclusive agent for the output of the f actory does not violate the Sher- 
man Act. Manifestly, neither of thèse décisions relates in any way to 
restrictions upon the right of. resale of patented articles purchased 
absolutely. Not only has the Suprême Court not held that the right 
given by the patent law extends to a control of the price at which ar- 
ticles absolutely sold by the manufacturer patentée could be resold 
by his vendee, but that court has repeatedly held the contrary. 

In the Sanatogen Case, supra, where it was held that an attempt to 
reserve the right to fix the price at which a patented article fully and 
completely transferred should be resold bv the vendee is futile under 
the statute, it was said (229 U. S. 10, 33 Sup. Ct. 617, 57 L. Ed. 1041, 
50 L. R. A. [N. S.] 1185, Ann. Cas. 1915A. 150): 

"The right to malte, Tise and sell an invented article is not derlvod frora 
the patent law." 

And again (229 U. S. 17, 33 Sup. Ct. 620, 57 L. Ed. 1041, 50 L. R. 
A. [N. S.] 1185, Ann. Cas. 1915A, 150): 

"The right to vend conferred by the patent lav? has been exerclsed, and the 
added restriction Is beyond the protection and purpose of the act." 

This proposition was recognized and applied in the Victor Case, 
supra; and see by analogy the Universal Film Case, supra, 243 U. S. 
at page 513, 37 Sup. Ct. 416, 61 L. Ed. 871. 

Henry v. Dick, 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas. 
1913D, 880, lends no support to the plaintiff's propositions. In that 
case contributory infringement was found in the direct sale (to the 
purchaser of a patented mimeograph) of a kind of ink suitable for 
use with the machine, with knowledge by the seller of a license re- 
striction that the mimeograph be used only with ink made by the 
vendor, and with the expectation that the ink sold would be used with 
the machine. In the Sanatogen Case, supra, the Dick Case was dis- 
tinguished by the considération that in that case merely a qualified title 
passed to the purchaser, while in the Sanatogen Case the absolute title 
passed; and in the récent Universal Film Case, supra, 243 U. S. 518, 
37 Sup. Ct. 416, 61 L. Ed. 871, the Dick Case was distinctly overruled. 
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Counsel cite several cases thought to be inconsistent with the vie\ys 
we hâve thiis far expressed. Many of thèse cases were referred to 
in the Kellogg Case, supra. But it seems enough to say that we find in 
none of them anything opposed to the propositions we hâve stated, 
except so far as such cases are in confîict with the décisions of the 
Suprême Court, notably in the Sanatogen, Victor and Universal Fihn 
Cases, supra. We find nothing in either the Clayton Act (Act Oct. 
15, 1914, c. Z2Z, 38 Stat. 730) or the fédéral Trade Commission Act 
(Act Sept. 26, 1914, c. 311, 38 Stat. 717 [Comp. St. 1916, §§ 8836a- 
8836k]) vaHdating price restrictions by a vendor on resale of property 
sold absolutely by him. 

But counsel contends, and with especial emphasis, that the décisions 
of the Suprême Court in both the Bobbs-Merrill and Sanatogen Cases 
were grounded "solely upon the principle that the owner of a patent 
or copyright cannot qualify the title passed by means of a mère notice 
attached to the chattel, so as to restrict third persons in the sale of 
such articles" ; and it is argued that. the instant case is distinguished 
from the cases mentioned by the existence of express contract be- 
tween the nianufacturer-patentee and the dealer. It is true that in the 
Bobbs-Merrill Case (which involved a cppyrighted book) the whole- 
sale dealers from whom défendants purchased copies of the book were 
under no agreement to enforce the terms of the notice by retail dealers, 
or to restrict their sales to such dealers as would agrée to observe the 
terms stated in the notice, which were that no dealer is licensed to sell 
at a less price than $1, and that a sale at a less price would be treated 
as an infringement of the copyright; and there was thus no claim o£ 
contract limitation or license agreement controlling the subséquent 
sales of the book. The holding (210 U. S. 350, 28 Sup. Ct. 726, 52 
L. Ed. 1086) was that the copyright statutes "do not create a right to 
impose, by notice, such as is disclosed in this case, a limitation at which 
the book shall be sold at retail by future purchasers, zvith whom there 
is no priz'ity of contract." In the vSanatogen Case it does not appear 
whether or not the jobber from whom appellee (a retailer) purchased 
the i^atented article was under contract relations with the patentee's 
selling agent not to sell below a given price. Upon the package was 
a "notice to the retailer" in effect similar to that in the Bobbs-Merrill 
Case. The. case was in the Suprême Court on certificate from a Court 
of Appeals, and the sole question .presented was whether the acts of 
the appellee, in retailing at less than the price fixed in the notice, 
constituted an infringement of appellant's patent.^ While the ultimate 
décision was limited to a négative answer to the question propounded 
by the Couirt of Appeals, .the principles declared in the opinion would 
equally deny relief in the case of actual contract between the manu- 

1 It Is saîd il) the brief of plaiutiff's counsel hère that the Waltham Watch 
Company flleU a brief in the Sanatogen Case calling to the court's attention 
that It Iiad certain litifration pending luvolVing the validity of written cori- 
traets, and requested the >Suprenie Court not.to décide "any such question." 
Manifestly, the only question to, ije passed upon was that propounded by the 
certificate of the court below. 
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facturer and the dealer. It was said (229 U. S. 16, 17, 33 Sup. Ct. 619, 
57 L. Ed. 1041, 50 h. R. A. [N. S.] 1185, Ann. Cas. 1915A, 150): 

"The packages were sold [by the jobber from whom appellee purchased] wlth 
as full and complète title as any article could hâve when sold in the open 
market, excepting only the attempt to limit the sale or use when sold for not 
less thaii $1. * * * The right to vend conferred by the patent law has 
heen exereinod. and the added restriction i.s heyond the protection and purpose 
of the aet. This being so, the case is bronght within that Une of cases In 
which this court from the beginning has held that a patentée who has parted 
with a patented machine by passing title to a purchaser has placed the article 
heyond tlie limits of the monopoly secured by the patent act." 

And again (qtioting with approval from Adams v. Burke, 17 Wall. 
453, 21 L. Ed. 700, 229 U. S. 18, 33 Sup. Ct. 620, 57 L. Ed. 1041, 50 
U R. A. [N. S.] 1185, Ann. Cas. 1915A, 150): 

"When the patentée, or the person having his rights, sells a machine or 
instrument whose sole value is in its use, he receives the considération for its 
use and he parts with the right to restrict that use. The article, in the lan- 
guage of the court, passes without the limlt of the monopoly. That is to 
say, the patentée or hls assignée having in the act of sale reeelved ail the 
royalty or considération which he clainis for the use of his invention, in that 
particular machine or Instrument, it is open to the use of the purchaser icith- 
out furthcr restriction on account of the monopoly of the patentées." 

Ail italics in quotations from opinions are ours. 

We are unable to see any principle upon which the existence of a 
contract between the manufacturer and his vendee restricting the 
price on resale can give right of action against the purchaser from his 
vendee which is denied in the absence of such contract, but in the prés- 
ence of a warning notice. In each case the purchaser from the manu- 
facturer's vendee has knowledge of the attempted restriction; in nei- 
ther case is there privity of contract, between the manufacturer and 
the purchaser from his vendee; and this feature of lack of privity is 
prominent in the décision of the Bobbs-Merrill Case, from which we 
hâve quoted. Moreover, in the Victor Case the reason given (243 U. 
S. 497, 37 Sup. Ct. 414, 61 L. Ed. 866) for the proposition that "what- 
ever rights the plaintifif has against the défendants inust be derived 
from the 'license notice' attached to each machine" is that "no contract 
rights existed between them, the défendants being only 'members of the 
unlicensed gênerai public,' and thàt the sole act of infringement chargea 
against the défendants is that they exceeded the terms of the license 
notice by obtaining machines from the plaintifï's wholesale or retail 
agents, and by selling them at leSs than the price fixed by the plaintiff." 

But the question we are considering is set at rest by the récent dé- 
cision in the Victor Case, for it there expressly appears (243 U. S'. 
495, 496, 37 Sup. Ct. 412, 61 L. Ed. 866) that the plaintift (who was 
denied relief) had with each of its licensed dealers "a written con- 
tract in which ail the terms of 'the license notice' are in substance re- 
peated," and that the dealer is authorized to dispose of machines only 
subject to the conditions expressed in that notice. 

The instant case is not distinguished from the otherwise control- 

ling décisions cited by the considérations that hère the purchases from 

the retailers were covert and secret and at less than the restricted 

priées. While in the Sanatogen Case it does not appear whether the 

244 F.— 11 
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price at which défendant purchased was below the restricted price, 
in the Victor Case it was expressly alleged that the dealers were "in- 
duced 'covertly and on varions pretenses' " to violate their contracts 
with the plaintifï, and that the sales were at less than the restricted 
priées. 

We see no merit in the contentions earnestly pressed that the plain- 
tiff's price restrictions were incidental only to the building up of its 
business and procuring the widest possible stable market, and so were 
reasonable and proper, as being in the interest of the public, especially 
in that they tended to secure constant, uniform and convenient service 
(including garage and repair service), which could not be had unless 
dealers are protected against price-cutting compétition. The law can- 
not "be evaded by good motives" ; it is "its own measure of right and 
wrong, of what it permits or forbids, and the judgment of the courts 
cannot be set up against it in a supposed accommodation of its policy 
with the good intention of the parties, and, it may be, of some good 
results." Standard S'anitary Mfg. Co. v. United States, 226 U. S. 
20, 49, 33 Sup. Ct. 9, 57 L. Ed. 107; International Harvester Co. v. 
Missouri, 234 U. S. 199, 34 Sup. Ct. 859, 58 L. Ed. 1276, 52 L. R. A. 
(N. S.) 525 ; Thomsen v. Cayser, 243 U. S. 66, 85, 37 Sup. Ct. 353, 61 
L. Ed. 597; United States v. Gt. Lakes Towing Co. (D. C.) 208 Fed. 
7ZZ, 744. 

The earnestness with which the validity of plaintiff's price restric- 
tions has been pressed upon us has seemed to justify the discussion we 
hâve made of récent authorities, référence to which, especially the 
S'anatogen, Victor and Universal Film Cases (the two latter were 
made since plaintiff's original brief was prepared), so far from show- 
ing a tendency to "go back to the firm ground of the right of a pat- 
entée to absolutely monopolize the vending, as well as the manufacture 
and use of the patented article" indicates to our minds a constantly 
progressive tendency in the opposite direction. The Victor and Uni- 
versal Film Cases, the latest utterances of the Suprême Court on the 
questions hère involved, hâve, to say the least, marked no backward 
step. The invalidity of plaintiff's price restrictions is clearly demon- 
strated by the décisions we hâve cited, and no room is thus left for 
the charge of unfair compétition in invading thèse restrictions. 

Of the territorial restrictions we need only say that they cannot make 
valid a price restriction otherwise invalid. 

The decree of the District Court dismissing plaintiff's bill is af- 
firmed. 
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SUNDH ELECTRIC CO. v. CUTLER-HAMMER MFG. CO. 

SAME V. GENERAL ELECTRIC CO. 

(Circuit Court of Appeals, Second Circuit. May 25, 1917.) 

Nos. 152, 179. 

1. Patents <©=>328 — Infhingement. 

The Llndquist patents, No. 744,773 and No. 7(54,608, eacli for an electro- 
magnet havlng a plurality ot coils "symmetrically disposed ai'ound a cen- 
tral axis, the individual axis of each of said colis being parallel to said 
central axis," must be coiistrued to reter, and be llmited, to physlcal or 
geotnetrical symmetry, and not to a theoretleal magnetic syuimetry. As 
so construed, held. not Infringed. 

2. Patents ©=5327 — Suit fob Infhingement — Openino Inteblooutort De- 

CBEE AFTEE APPEAL — CONSENT OF APPELI.ATE COUKT. 

Where an interlocutory decree In an infringemeut suit bas been review- 
ed on appeal, the further action of the District Court is controlled by the 
mandate of the appellate court ; and while the latter court cannot recall 
the mandate after the term, It muy, on request of the District Court, be- 
fore entry of final decree, permit that court to open the interlocutory de- 
cree and talie further testimony. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Appeal from the District Court of the United States for the 
Northern District of New York. 

Suits in equity by thè Sundh Electric Company against the Cutler- 
Hammer Manufacturing Company and against the General Electric 
Company. From a decree for défendant in the first case, complainant 
appeals ; and from the decree in the second, both parties appeal. De- 
cree in the first suit affirmed, and in the second reversed on defend- 
ant's appeal. 

For opinion below, see 235 Fed. 708. 

The first of the causes above entltled Is an appeal by plaintilf from the 
final decree of the District Court for thè Southern District of New York, 
dlsmlssing bill In equity for alleged Infringement of patents Nos. 744,773 
(clalms 1, 2, 3, and 4) and 704,608 (claims 1, 2, and 3), issued to David L. Llnd- 
quist. The second cause Is hère upon cross-appeals from the District Court 
for the Northern District of New Yorlv. ïhe action is upon the same claims 
of the same patents, and was orlglnally brought to restrain an infringement 
consisting of the manufacture and sale of a devlce hereinafter called Magnet 
H. After trial, Interlocutory decree declared infringement (198 Fed. 116), and 
such decree was affirmed in this court (204 Fed. 277, 122 C. C. A. 475). Sub- 
sequently, and before any final decree, tlie General Electric Company manu- 
factured and sold seven other devices, hereinafter severally called Magnets A 
to G, Inclusive. Thereupon plaintifE flled pétition for supplementary injunc- 
tion against such new infringements, whieh, pending furtlier hearing, was 
granted (217 Fed. 583). Testimony was then tal^en, and much évidence In- 
troduced, which would hâve been material and relevant upon the original hear- 
ing. L^pon the completion of this proceeding, the court modifled the supple- 
mentary injunction (though still liolding Magnets A to E, inc'lusive. to be in- 
fringements) by declarlng that Magnets F and G dld not infringe. From de- 
cree foUowlng this opinion (235 Fed. 708), both parties appealed. 

®=For other casea see same topic & KEY-NUMBER in aU Key-Numbered Digests k Indexes 
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The record as floally made in the suit against the General Electric Company 
does not greatly differ from that in the Cutler-Hammer Company Case, except 
in such respects as the varying structures of the différent défendants render 
approprlate. The Cutler-Hammer magnet was held not to int'rlnge, assumlng 
valldity In the patents ; in the General Electric proceeding, validity was 
necessarily assumed, because of the décision of thls court as to Magnet H. 
After appeal taken, however, the General Electric Company moved hère to 
reopen the case, in order that the District Court might reconslder the whoie 
cause, alleging that the new proofs, first shown upon the heariug for supple- 
mentary injunction, swept away the ground of décision as to Magnet H, and 
rendered unjust adhérence to the judgments of this court and the court below 
in respect of said Magnet H. This application for reopening was heard wltli 
the appeals above speclfled. 

Alfred Wilkinson, of New York City (Emerson R. Newell, of New 
York City, of counsel), for Sundh Electric Co. 

W. Clyde Jones and Arthur B. Seibold, both of Chicago, 111. (Ev- 
erett N. Curtis, of Boston, Mass., of counsel), for Cutler-Hammer Co. 

Frederick P. Fish and Charles Neave, both of New York City, and 
Albert G. Davis, of Schenectady, N. Y., for General Electric Co. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
The claims in suit are printed in 198 Fed. 117, and 235 Fed. 710, 
and the opinions containing them fully describe the type of appa- 
ratus under considération, its purpose and function. When (in 204 
Fed. 277, 122 C. C. A. 475) the General Electric Case was hère be- 
fore, we felt it impossible to deal with the matters in issue, otherwise 
than to consider the apparent weight of évidence (largely opinion) 
relating to the very technical application of an abstruse science. Even 
without référence to the Cutler-Hammer record, it is now plain that 
the points then deemed obscure and difficult hâve been greatly eluci- 
dated by testimony now for the first time laid before us. Thus Ihlder, 
the patentée, whose application had been promoted contemporane- 
ously with that of Lindquist and by the same solicitor, did not testify 
upon the original hearing, and we criticized his absence. 204 Fed. 
278, 122 C. C. A. 475. This omission has been more than supplied 
by the évidence of Lindquist himself. 

Again, it was held below (198 Fed. 123) that it would be "prac- 
tically impossible to make an operative device" from the teachings 
of the Schuckert German patent, and we substantially accepted this 
finding upon the évidence as it then existed (204 Fed. 280, 122 C. C. 
A. 475). It now appears that one of plaintiff's own witnesses con- 
structed a Schuckert magnet and testified concerning his handiwork 
that it did not chatter with no load, began to chatter at 45 pounds, 
and was released between 65 and 75. 

The patent to Scott (No. 639,447) was in évidence on the first ap- 
peal, and was destructively criticized by plaintiff's witnesses and not 
referred to in any opinion rendered until 235 Fed. 712, where it is 
erroneously said to hâve been "fully considered" by both courte. 
As matter of fact it was viewed as a paper patent, and plaintifï's 
counsel greatly emphasized the statement (then undoubted) that de- 
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fendant had neither produced a Scott device, nor shown to the court 
that it covered a working and workable apparatus. It is now admit- 
ted that the so-called Scott-Lamme magnet went into extensive and 
successful use for years, and we hâve before us an actual apparatus 
which has practically demonstrated its value. 

Research since the first appeal has also revealed a French patent 
(No. 322,254) antedating Lindquist and describing a magnet operat- 
ed or actuated by a two-wire current; and finally it now appears 
what is the relation in the niind of the patentée himself between his 
own (so-called) senior and junior patents. Spéculation is no longer 
necessary as to why two applications were filed. 

Considering the nature and extent of the foregoing new matter, 
of which a considérable part appears al.so in the Cutler-Iiammer rec- 
ord, it seems advisable to restate the construction of the patent made 
upon an incomplète record, as préface to a statement of changes of 
view produced by new évidence, and to do this before considération 
of the motion of General Electric Company to reopen the whole case. 

The object of Mr. Lindquist's invention, as plainly stated in his 
spécification, was to hold an armature in position with an alternating 
current by means of a "substantially constant pull" and (as a resuit) 
"without chattering." It being obviously unlawful to attempt to 
patent per se "a substantially constant pull," the applicant describes 
his patentable means, which are a "symmetrical" disposition of a 
"plurality of coils" around a "central axis" ; the axis of each coil 
being "parallel to said central axis." This symmetrical disposition 
of coils is illustrated by numerous figures, ail revealing coils in pairs 
except one (Fig. 5), which exhibits three coils only. The currents 
actuating said coils are shown in both two-wire and three-wire Sys- 
tems ; in the former case dephasing of current being accomplished 
by a résistance for which the patentée asserts no invention in him- 
self. Having disclosed thèse varions embodiments of the means of 
attaining his resuit, Lindquist sums the matter up by calling atten- 
tion to the fact that in ail his varions styles of apparatus "the axes 
of the coils are always parallel to, and symmetrically disposed around, 
the axes of the cylindrical magnet core." It is thus seen that what 
the patentée described as his invention, the thiugs upon which he 
founded the claims descriptive and définitive of that invention, ail 
consist in a symmetrical arrangement of coils, always parallel to and 
surrounding the axis of the cylindrical core. 

It has always been admitted that this description and the claims 
in suit accurately fit a core cylindrical in the ordinary geometrical 
sensé and symmetrically (i. e., in a circumference) surrounded by coils 
also cylindrical and having axes parallel to that of the cylindrical 
core. P>ut such a reading of the claim (it was said) would confine 
the patentée to a mechanical arrangement, capable of avoidance by 
infringers, without departing from a co-ordination of parts capable 
of producing the same electrical and mechanical results as those 
sought after and attained by Lindquist, and Magnet II was urged as 
an effort to accomplish exactly this resuit. The situation, and the 
nature of the argument is summarized by the subjoined drawings: 
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LIndquist 744,773, wlth 4 Pôle Pièces. 




Arrangement of Shade Colis on Magnet H- 
Top of Plunger. 
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Vertical Section of Magnct II. 



Construing the patent favorably, and believing (upon évidence then 
produced) that the patentée had accomplished a broadly novel resuit 
by new and ingenious means, this court affirmed a holding that the 
symmetrical or cylindrical arrangement covered'by the claims and 
described in the spécification, applied to magnetic symmetry rather 
than to physical or geometrical relation. No such phrase as "mag- 
netic symmetry" is to be found in the patent. It is a création of ex- 
pert witnesses, and was adopted by the court as meaning that "the 
net pull of ail the coils must be constant and in one and the same 
straight line; and this line must be coïncident with the axis of sym- 
metry of the core." 198 Fed. 118. The court below also said that 
any arrangement of a core with coils and pôle pièces adjacent, which 
results in a "substantially uniform distribution of symmetrically 
balanced magnetic forces,"' would constitute magnetic symmetry and 
infringe. 198 Fed. 119. This emphasized the idea of equal forces 
"balanced" so as to produce a fixed point of application of force. 
Our view was correctly stated by Hand, J., in the Cutler-Hammer 
Case by saying that we held : 

"That Lindtiulst was the Inventor of a mcchanism to hold the armature 
against the magiiet without noise or vibration by nieiniN of magnetic forces 
eonstantly applied at the poitit of contact witliout shifting." 

If the symmetrical arrangement prescribed by the claims was made 
referable to a "straight line [of pull] * * * coïncident with the 
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axis of symmetry of the core," it is plain that by the use of Tliom- 
son's shade coils, equidistant from the axis of plunger, Magnet H 
obtained a fixed point of pull in the plunger axis line ; that pull never 
shifted, but it did fluctuate in value, as does the form of Lindquist's 
device (Fig. 7) in which a two-phase current is derived, by an inter- 
posed résistance, from a single-phase. 

Thèse considérations produced the finding that Magnet H infring- 
ed. In reaching that success, plaintiff, through its expert, deliberate- 
ly dropped as an immaterial error the construction shown in Fig. 5 
of the patent, because that shows (without explanatory comment in 
the letter-press) a three-wire System with an arrangement of cur- 
rents certainly productive of a shifting point of pull, with a constant 
force of pull. Such a résultant could never be "coïncident with the 
axis of symmetry of the core," or of any reasonable équivalent to a 
core. To save the patent, this disregard of what seemed not vital at ail 
events was allowed, though not discussed in any of the décisions 
enumerated. Such practical excision of Fig. S is obviously neces- 
sary, if the doctrine of "magnetic symmetry" (as recognized in 204 
Fed. 277, 122 C. C. A. 475) is maintainable ; for the only possible 
way of calling al! the embodiments of invention pictured and describ- 
ed by Lindquist, "symmetrical" is to refer that word solely to the 
mechanical or geometrical arrangement of pôles and coils around a 
central axis, which is the very thing sought to be avoided by "mag- 
netic symmetry." 

Upon reconsideration of the record- in the General Electric Case 
as it stood prior to the pétition for supplementary injunction, we are 
not disposed to départ from the décision then made ; but if this were 
the first appeal, and ail the testimony had been adduced on final 
hearing, we should unhesitatingly hold that Lindquist's invention 
was accurately described in the claim allowed him by the German 
Patent Office, which is definitely and unmistakably restricted to me- 
chanical symmetry. 

The additional évidence on which our présent opinion rests, has 
been already summarized, except that given by Lindquist himself. 
From him we learn that Ihlder's magnet (patent No. 791,423) was not 
only prior in time, but that the problem set Lindquist (apparently by 
the common employer of both patentées) was to study Ihlder's actu- 
al mechanism, and improve it. The improvement consisted in chang- 
ing the mode of construction, by producing pôle pièces and contacts 
from a cylindrical ribbon roll of métal, a method which minimized or 
avoided what is called "humming," but treated "chattering" just as Ihl- 
der did, except for such suggestions as those of Figs. 5 and 7 > 

Upon thèse appeals we are confronted with the Cutler-Hammer 
magnet, and Magnets A to G of the General Electric Company, and 
we shall first consider them without regard to the new proofs above 

1 Tlie second p.-itent In suit (764, COS) noeds no scparate luentlon. Whlle it 
describes a polygonal, instead of cylindrical, arrangement of parts, tlie différ- 
ence is functionally miimportant. The form was adopted solely to cover the 
ordinary and cheaper laniinatpd constrnctiou; and since the patentée clearly 
contemplated a reîiiilar polypon, capalile of inscriptiou lu a circle, "functional 
cyliudricity" of arran^'ement was preserved. 
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adverted to and adduced on the pétition for supplementary injunc- 
tion.''^ 

It is plain (and as much is shown by the opinions of the trial 
courts) that in order to bring the présent alleged infringements with- 
in condemnation, we must considerably enlarge the définition or 
meaning of "magnetic symmetry," deemed sufficient (if not final) 
when the patent was hère before ; and we are now introduced to 
other phrases thought to picturesquely describe or characterize IJnd- 
quist's apparatus, to wit, "functional cylindricity" and the "business 
end" of any given magnet. 

The conduct of thîs litigation emphasizes the danger of a sort of 
exposition or argument by no means uncommon in patent causes. 
We bave said that the phrase "magnetic symmetry" cannot be dis- 
covered in the patent ; nor can either of the other argumentative ex- 
pressions above set forth. "Functional cylindricity" appears to mean 
any physical arrangement of parts even approximately productive of 
a resuit most convenlently arrived at through or by means of a cylin- 
drical disposition of the same ; while the "business end" of a mag- 
net is "the one which détermines whether chattering will occur or 
not." Phrases such as thèse, if used or accepted without great réser- 
vation, are apt to be treated, not only as convenient descriptions of 
opération or method, but as being the very patent itself ; and it is 
scarcely figurative to say that plaintiff measures infringement in this 
case, not by the language of the patent nor even the language of the 
courts, but by the asserted applicability of phrases invented by ex- 
perts. Thus we are informed on this hearing that: 

"Masnetic symmetry may be dcflned as such a distribution of the muRnetle 
fluxes in the polar faees which are In contact wlien the masnet is enei'gized 
as will provide out-of-step pulls, the résultant of which nover disappears and 
is substantially constant in direction and point of application." 

No such définition of magnetic symmetry bas ever been admitted 
by this court ; nor (even upon the évidence f ormerly before us) can 
it be discovered in the patent. It requires that the résultant of out- 
of-step pulls of successively acting alternating currents "shall never 
disappear" ; but, if entire disappearance is meant, that was old. It 
further requires constancy in direction and point of application. This. 
is found in the Lindquist device only by discarding Fig. 5 ; but the 
présent définition deliberately explodes the theory of the case against 
Magnet H by introducing the word "substantially," which, when in- 
terpreted in the light of the instruments now alleged to infringe, must 
mean any arrangement of dephased or out-of-step alternating currents 
which will produce a commercially successful article. Under such an 
interprétation as this the Lindquist claims would read directly upon 
substantially ail the magnets of prior art referred to in the original 
record ; e. g., Scott's and most of Schuckert's. 

Even if the meaning and scope of the claims in suit were measured 
solely by the former opinion of this court, ail the devices now called 

^ The shape, arrangement, and gênerai appearance of thèse alleged in- 
fringements are sufliciently shown in 23D l'ed. 711 et seq. 
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infringements' are lacking in what we substantially held to be one test 
of infringement under the Lindquist patent, to wit, a central pull; 
that is, a pull along the line of the axis of mechanism. It was because 
Scott did not hâve such central pull that his patent was held no antici- 
pation. The présent devices bave no central pull, for the same mag- 
netic reason that Scott had none ; and to hold (as has been donc in the 
General Electric Case on supplementary pétition) that a patent did not 
anticipate, and yet déclare infringement in respect of a device built 
along the lines of the nonanticipating patent, is clearly erroneous. 

But, vvhen ail the testimony in both thèse appeals is considered, the 
propriety of rejecting the proposed définition of magnetic symmetry 
is much emphasized, for plaintiff now relies upon the disclosure of 
Fig. 5 as enough to cover a constant pull with a shifting direction, on 
Fig. 7 as disclosing a pull of fixed direction, but fluctuating in strength, 
and on the rest of the spécification as covering a pull fluctuating neither 
in strength nor direction, and fixed at the mechanical center of the ap- 
paratus described and diagrammed. It was this last form of magnet 
of which Schuckert disclosed the theory, Ihlder reduced it to practice, 
Lindquist improved on Ihlder's construction, and our présent opinion 
is that he did nothing more. 

Ail the disclosures of the spécifications can be reconciled or harmo- 
nized only upon the theory of physical or geometrical symmetry. This 
was what Lindquist intended when (ut supra) he pointed out that in 
ail of his described apparatus "the axes of the coils are always parallel 
to and symmetrically disposed around the axes of thecylindrical mag- 
net core." This statement is consonant with a mechanically cylindrical, 
circular, or regularly polygonal form of apparatus, and with no other 
sort; if the daims are referred to this kind of symmetry they are con- 
sistent with the spécification ; construed in any other way they are not. 

This conclusion covers the case, except for the motion to reopen the 
General Electric Case. 

[2] This application is made at a time long after the expiration of 
the term at which our décision in 204 Fed. 277, 122 C. G. A. 475, was 
rendered. It is therefore now beyond our power to recall the mandate. 
Reynolds v. Manhattan Trust Co., 109 Fed. 97, 48 C. C. A. 249; 
Waskey v. Hammer, 179 Fed. 273, 102 C. C. A. 629 ; Watts v. Unione 

Austriaca, 239 Fed. 1023, C. C. A. . Since the lower court has 

entered no final decree, the case is there pending; but the action of 
that court is controlled by the mandate issued by us on appeal from 
interlocutory decree. The lower court can now do nothing but exé- 
cute the mandate. In re Potts, 166 U. S. 263, 17 Sup. Ct. 520, 41 L. 
Ed. 994.* 

It follows that in this court there is nothmg to reopen— no pendmg 
cause in which the newly discovered évidence could be introduced. 

3 I. p., the Cutler-Hammer magnet and General Electric Magnets A to G, 
inclusive. 

* This defision resnlted from and disapproved Potts v. Creager (C. C.) 71 
Fed. 574, and Is inconsistent with llie language of Sliipman, 3. in Ke Mar- 
<|iiaùd, 57 Fed. 189. d C. 0. A. 309. Therefore the latter case eau no longer 
lie held authorltative. 
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There îs such a cause in the District Court, and ail that prevents ap- 
plication to the discrétion of that court for leave to introduce said 
évidence is our mandate. Where a case was actually pending on ap- 
peal in this court, and similar motion was made, we held that the suit 
would not be remitted to the lower court for such purpose, except up- 
on the request of that court. Cimiotti, etc., Co. v. American, etc., Co., 
99 Fed. 1003, 39 C. C. A. 677, following Roemer v. Simon, 91 U. S. 
149, 23 L. Ed. 267. Even though no cause is now pending hère, we 
think that substantially similar procédure is permissible and préférable. 
The District Court cannot open the interlocutory decree affirmed by 
our mandate; but it can exercise its discrétion and form its own judg- 
ment as to whether such reopening and taking of additional testimony 
ought to be permitted, and if and when it requests leave so to do we 
can grant such request. 

This practice attains the same resuit as that of In re Gamewell Co., 
n Fed. 908, 20 C. C. A. 111, and Wagner v. Meccano, 235 Fed. 890, 
149 C. C. A. 202, and is consistent with the reported practice of the Su- 
prême Court. Whether, if the General Electric Case proceed to final 
decree (without reopening) and an appeal from that decree be taken, 
the interlocutory decree (although heretofore affirmed) should be re- 
garded as still interlocutory so far as this court is concerned, is a mat- 
ter upon which no opinion need be now expressed. This application 
may be now made in the lower court, where in some shape it must 
always be made ; for the motion to reopen is in effect an application 
for leave to file a supplemental bill in the nature of a bill of review. 
It is enough for présent purposes to enter an order authorizing the 
District Court to entertain and act upon the application, should défend- 
ant prefer the same, notwithstanding the issuance and filing of the 
mandate hereinbefore referred to. 

Contemporaneously with the entry of such order mandates may is- 
sue respectively affirming, with costs, the decree of the Southern dis- 
trict, and reversing, with costs, so much of the decree entered in the 
Northern district upon pétition for supplementary injunction as de- 
clared Magnets A to E to be inf ringements. The appeal of the plain- 
tiff, from the decree of the Northern district, will be dismissed, with- 
out costs. 



l'''2 244 FEDEIUL REPORTER 



EXCBLSIOE STEEL FURNACE CO. v. F. MEYER & BRO. CO. 

(Circuit Court of Appeals, Seventh Cirfuit. April 10, 1917. Reliearliig 

Deuied May 17, 1D17.) 

No. 241!). 

Patents ig=532S — Vaxiditt aTvd Infrixgememt — IIot-Air Pipfs. 

The Scherer patent, No. 724,2](), for hot-air pipes liavliiR double walls, 
claims 1 and 2, coverins the telescopic adjustment of the seftions, are 
void for prior public use b.v another. Claiiiis 3, 4, and 5 discloso invention 
and are valid ; also held infrlnged. 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of TlHnois. 

Suit in equity hy the Excelsior Steel Furnace Comjjany ag^ainst the 
F. Meyer & Bro. Company. Decree for défendant, and complainant 
appeals. Reversed. 

Benjamin T. Roodhouse, of Chicago, 111., for appcllant. 
Winslow Evans, of Peoria, 111., for appellec. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. This is an appeal from the decree of the 
District Court dismissing, for want of equity, a hill hrought to restrain 
the alleged infringement of ail the claims of letters patent No. 724,210, 
for hot-air pipes, issued March 31, 1903, to appellant, as assignée of 
Albert G. Scherer, upon an application filed April 19, 1900. 

The patent relates to the construction of double wall hot-air pipes 
used to conduct and distribute hot air from the furnace to various 
parts of the house or building. Double wall pipes held in spaced re- 
lation, so as to provide between the outer and inner wall a narrow 
air chamber serving as an insulator to prevent both radiation of the 
beat as it is conveyed and its direct transmission to and overheating 
of the outer pipe, with the conséquent danger of fire, are f ound in the 
art prior to the patent in suit. What is claimed as new and useful in 
the invention is : First, the means of telescopically adjusting the sec- 
tions of the pipe to conform to any of the manifold lengths that may be 
required in the installation of such piii€, without the e^xpense and the 
trouble of having sections manufactured or eut to the exact size de- 
sired; second, an inwardly turned bend or crimp in the corners, 
which makes it possible for the walls of the inner pipes to be pressed 
bodily inwards by reason of their yielding character while the fitting is 
efïected. 

Claims 1 and 2 cover the telescopic adjustment; claims 3, 4, and 5, 
the inwardly turned corner or crimp. Thèse latter claims read as 
f ollows : 

3. A flat-sided slieet-metal pipe-section, liavîng its corners fonned witli in- 
wardly turned compressible bends, wliereby the flat sides of the pipe are in- 
wardly yielding. 

4. As a means for jointing telescopically sheet-metal pipe-sections, the com- 
bination of two such sections composed of flat walls meeting each other at 

Ê=s>For otlier_ca5eg seejame topic & KEY- NUMBER In ail Key-Kumbered Digests & ludexeâ 
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;\iis,'1ps. tlie iniier i>ii)e liaving Its corners formed with inwardly-turned com- 
lii-('ssible i)(>!ids. 

5. A flat-sided section for hot-air stacks, conslsting of inner and outer walls 
or pijjes and a Connecting diapliragni, the corners of sald pipes being formed 
witli inwardly-turned compressible bends. 

Ciaims 1 and 2 miist be held void, because the évidence clearly and 
satisfactorily shows that pipes embodying the invention claimed therein 
were sold by the défendant prior to the filing of the application for 
the patent in suit. The defendant's manager, superintendent, fore- 
man, and salesman ail testify to the use prior to 1898 of a double wall, 
telescopicaîly adjustabie pipe; and there was introduced in évidence 
a section of pipe which was testified to by them to be the original one 
made in 1896-97 by the superintendent and preserved by him. Two 
of the witnesses, the manager and the foreman, recalled that some 
of the first work given to an apprentice who came to the firm in 1898 
was upon sections of this style of pipe, and that this sort of work had 
been donc at the factory at least one year before that time. Their tes- 
timony is strengthened and corroborated by that of the apprentice. 
The superintendent remembered that he made and designed the de- 
vice ofifered in évidence in the winter of 1896-97, after an order for 
pipe with a slip joint — that is, a pipe telescopicaîly adjustabie — had 
been taken by defendant's salesman, who was identified as having sent 
in the fîrst order by both the superintendent and foreman. He testified 
that at least three years before 1900, when he left the employ of the 
défendant company, he took an order for a slip joint pipe from a 
dealer who was trying to please a lady; that he had talked with her, 
and she had impressed herself upon his memory by reason of her ex- 
traordinary meticulosity. 

Intrinsically, there is nothing in this évidence that is improbable or 
open to suspicion or doubt. Although naturally, as to thèse matters, 
which occurred over 18 years ago, the évidence in some respects is 
lacking in détail and explicitness, it is on the whole cumulative, cor- 
roborative, and consistent. The two devastating fires that destroyed 
the defendant's factory satisfactorily account for the failure of the 
défendant to produce the records of the occasional sales of such pipe 
alleged to hâve been made by it prior to 1900, and the préservation of 
the original pipe sections is satisfactorily explained by the testimony 
that the fires did not reach the place where they were kept. The trial 
judge found the witnesses to be men of character and standing, and 
their testimony entirely crédible. We cannot say that he erred in ex- 
pressly finding that the proof established the prior use beyond a rea- 
sonable doubt. 

The évidence does not, however, establish the prior public use of in- 
wardly-turned compressible bends, whereby the sides of the pipe are 
inwardly yielding. Although the defendant's manager, superintend- 
ent, foreman, and apprentice ail testifie-d that it was about 1898 when 
the défendant first began to make this pipe with a short crimp in the 
upper corners of the pipe section, it does not appear that such a crimp 
could perf orm the peculiar function of the longer crimp in the patented 
structure. None of the defendant's witnesses were able to fix definitely 
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the date of the first use by that company of inwardly-turned bends ex- 
tending down practically the whole length of the section. 

The use of the inwardly-turned bend or crimp in the patented struc- 
ture is more than an ordinary mechanical expédient to reduce the size 
of the inner telescopic member, and thus to enable the same size pipe 
to be used for both the entering and the entered telescopic walls. A 
crimp for that purpose is found in prior patents in the closely alHed 
art of stovepipes. In Scherer's device, however, the crimp also en- 
ables the telescopic fitting to- be more readily effected, by making the 
walls of the inner pipe yielding, and thus capable of being temporarily 
pressed bodily inwards without injury to the walls or change in the 
spaced relation of the outer and inner walls. 

This function of the crimp is of peculiar significance and value in 
the art to which Scherer contributed. Double wall hot-air pipe is uni- 
formly made rectangular in shape in order that it may be installed 
between the studding in the walls of buildings. While round pipe, 
such as stovepipe, by reason of its form, can resist considérable com- 
pression, rectangular pipe is weaker and more liable to lose the regu- 
larity of its form, and to become permanently bent in when subjected 
to compressive force. For this reason spacers are usually employed, 
if not required, with flat pipe, when the crimp or inwardly-turned 
corner is not utilized in order to insure effective insulation. 

In view of the peculiar utility of the crimp on Scherer's structure, 
the Patent Office was fully warranted in allowing claims 3, 4, and 5. 
Defendant's device has the same crimp, with the same purpose and 
effect. Infringement is clearly established. 

The decree must be reversed as to claims 3, 4, and 5, and the cause 
remanded for further proceedings in accordance with the views herein 
expressed. 



UNIVERSAL DRAFT GKAR ATTACHMENT CO. v. BUCKEÏE STEEL 

CASTINGS CO. 

(Circuit Court of Appeals, Sixth Circuit. August 1, 1917.) 
No. 2921. 

1. Patents <@=j328 — Infringement — Cab Coupler. 

The Brown patent, No. 781,127, for a car coupler, hcld not infringed. 

2. Patents <g=»328 — Validitï and Invention — Cab Coupler. 

The Jackson patent. No. 946,603, for a car coupler, held void for lack 
of invention in view of the prior art. 

Appeal from the District Court of the United States for the East- 
ern Division of the Southern District of Ohio ; John E. Sater, Judge. 

Suit in equity by the Universal Draft Gear Attachment Company 
against the Buckeye Steel Castings Company. Decree for défendant, 
and complainant appeals. Affirmed. 

Louis K. Gillson, of Chicago, 111., for appellant. 

A. W. Bright, of Washington, D. C, and John P. Bartlett, of New 
York City, for appellee. 
<£=9For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgesta & lodeze* 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This is a suit for infringement of two patents 
upon car coupling apparatus. The appellant alleged infringement of 
claim 3 of the Brown patent, No. 781,127, of January 31, 1905, and 
claim 2 of the Jackson patent, No. 946,603, of January 18, 1910. 
Thèse claims are in the margin.' The district court found no in- 
fringement, and dismissed the bill. 

[1] A car coupler is a famihar apparatus. Every structure involved 
in this case is simple and clear. The art is extremely crowded, and 
the steps taken by the patentées were, at the best, limited. The case in- 
volves no new or doubtful questions of law, but only the application 
of common rules. We see no object in elaborated descriptions or ex- 
tensive discussion, and we think a mère statement of our conclusions 
will be sufficient. Claim 3 of the Brown patent calls, among others, 
for two distinct and independent éléments. It spécifies that the coupler- 
head and the spring-casing shall be "detachably connected," and that 
the bar or key which connects the casing and the draft-irons shall 
"also lock" this détachable connection. Hère are two distinct func- 
tions, engaging two parts and locking the engagement. The connec- 
tion between coupler and casing is by a bayonet joint, and when this 
engagement has been completed by partial rotation of the inserted 
member, the joint resists a blow or a pull. The only trouble is that 
there may be accidentai turning of one in the other, whereby the ef- 
fective engagement will be broken. The bar, by passing through slots 
in both parts, locks against inadvertent rotation. The bar cannot be 
the contemplated means of connection, because one of the slots is open- 
ended, and if it were not for the bayonet joint, the coupler and cas- 
ing would pull apart. In the defendant's form, there is no détachable 
engagement, save as any two parts which are bolted together are 
detachably engaged while the boit is in position. Neither is there any 
lock, save as parts capable of détachable engagement may be con- 
sidered locked together while they are engaged. Défendant has a 
single boit passing through those parts of the draft-irons and the 
coupler-head and the casing which lie in the same transverse plane. 
We are satisfied that this boit cannot be considered both the détachable 
connection and the lock of the Brown patent. We might find the 

i Clîiim 3 of the Brown patent : In a oombined coupling and dratt mechan- 
Ism, the combination of a shell or casing coiitainlng the spving or tension 
mechanisni, a coupllng-head detachiibly connected vvith sald shell, and a bar 
Connecting the sald shell with the draft-irons, the said bar also locking the 
conpling-head to said shell, substantially as deseribed. 

Claim 2 of the Jackson patent: In combination with a draft rigging having 
traniiverse follo«'er plates, of a coupler yoke in the form of an elongated loop 
vvith parallel sides that enibraces and rests on the foUower plates and with 
transverse stops adapted to contact with the several follower plates, a pair 
of side wings parallel to the plane of the loop extending from the forward end 
of the yoke having transversely crowned inner faces, a coupler having an inner 
end lying between and rocking on the slde walls, and a horizontal key passing 
through the wings and loosely engaging a slot through the inner end of the 
coupler. 
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détachable connection or we might fînd the lock, but we cannot find 
both, except in the sensé that one is always the other; and the claim 
is not entitled to a breadth of construction reaching that situation. 

[2] It is practically conceded — at least, it is clear — that claim 2 of 
the Jackson patent recites a combination which is identical with eariier 
combinations, unless for the provision that the side wings should hâve 
"transversely crowned inner faces." The coupler shank passed back 
between the sides of a yoke or inclosing structure. It could not be 
closely held therein because it must rock laterally when the train went 
around a curve. Accordingly, the side faces of this yoke were pro- 
vided with inwardly and laterally projecting crowns or convexities 
vifhich made contact with the sides of the coupler shank opposite to 
each other. The resuit was that the co.upler shank would rock one 
way or the other, resting upon one of thèse points, and space was 
thereby provided for the forward part and the rear part of the shank 
to moye laterally and oppositely. We see no jjossibility of attribut- 
ing to this expédient the merit of invention. The old corresponding 
open-ended frames or casings had always been provided with flaring 
mouths to allow for this rocking by ail kinds of coupler shanks, and 
even by the old style links. Of course, if the shank was so hung that 
its rear part moved laterally in the opposite direction from the latéral 
motion of its forward part, space must be given in which the rear 
part could move; and to provide this space was what Jackson did. 
The involved language of the claim does not raise to a higher power 
that ordinary degree of mechanical skill which alone is involved. 

The decree below is aftirraed. 



HOBBS PATENT CO. v. ATLAS SPECIALTT MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. April 10, 1917.) 

No. 2440. 

Patents (S=332S — VAi-iniTY — Priok Use — Covee for Radiator. 

Ttie Hobbs patent, No. 901,615, for an Insulatlng cover for automobile 
radiator and liood, hcld void for prior public use by others. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the Hobbs Patent Company against the Atlas 
Specialty Manufacturing Company. Decree for défendant, and com- 
plainant appeals. Affirraed. 

George L. Wilkinson, of Chicago, 111., for appellant. 
Frank T. Brown and Arthur L. Sprinkle, both of Chicago, 111., for 
appellee. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. This appeal is taken from the decree of the 
District Court, holding Hobbs patent. No. 901,616, granted October 20, 

<g=3For otlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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1908, upon an application filed February 14, 190S, void for want of 
patentable novelty. 

The patent in suit is for a heat-insulating cover for the hood and 
radiator of an automobile. The cover has fiaps extending across the 
outer front surface of the radiator. Thèse may be fastened together 
when the engine is not running. They may also be flung back when 
the machine is in motion, to allow the beat to radiate, and to prevent 
the boiling of the water in the radiator. 

A careful reading of the record but confirms the view, expressed at 
the oral argument, that the évidence clearly and convincingly estab- 
lishes the défense of prior use. Covers substantially like the patented 
devices and made by others are shown to hâve been in use at least a 
year prior to Hobbs' réduction to practice, liis earliest established 
date is that of the iiling of the application. 

A brief statement of some of the évidence will suffice. C. P. Kim- 
ball & Co., of Chicago, at one time made a radiator cover for J. M. 
Harris, then of Chicago. A book kept by the repair department of 
the Kimball Company, in which the labor cost of varions items Wds 
recorded, shows, under the account of J. M. Harris, "Cover for 
radiator, $2.50." From the number of the account and the dates ap- 
pearing in the book, it is clear that this work was donc in 1905. The 
entry was identified by the carriage trimmer who made the cover, and 
who has now bccome the superintendent of the repair department, by 
the foreman who made the entry, and by the then superintendent of 
the repair department, who placed at the time a notation thereon. The 
only possible question is whether this Harris cover was merely a plain 
pièce of . material fîtting over the front of the radiator and attached 
thereto by cotter pins, or whether it extended over the entire radiator 
and had an adjustable curtain in front. A price list book kept by the 
trimmer gives the labor cost for a cover, which is there termed "a 
cooler cover with roll-up curtains," as $2.50. The labor involved in 
making a cover with an adjustable front curtain was greater, and the 
cost appreciably higher, than that of a cover consisting of a plain pièce 
of pantasote fitted over and attached to the front of the radiator. Both 
the trimmer and the foreman unhesitatingly testified, from the labor 
charge made, that the Harris cover was such a radiator cover with an 
adjustable front curtain, similar to one made up for the purposes of 
the trial and introduced as an exhibit. Nothing in their testimony or 
in the record tends to cast doubt on the reliability of the inferences 
which thèse witnesses, having personal knowledge of the business, 
drew from this cost item. 

Their independent recollection, so far as they had any, is that Kim- 
ball & Co. manufactured thèse accessories before 1908. The carriage 
trimmer was almost positive that he had made a radiator cover with an 
adjustable front curtain in 1904. Another employé testified that the 
Company was making covers of this type when he entered its employ in 
March, 1907. The testimony of ail four of the witnesses is straight- 
forward and unimpeached. They are old, respectable, and trustworthy 
employés of the Kimball Company, and on the record are entirely dis- 
interested. 

244 F.— 12 
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While searcli might hâve been instituted in New York, whither Har- 
ris had moved, for him or for the cover, yet in view of tlie undisputed 
testimony that the life of such a cover is four or five years, the failure 
to produce the original cover or to account for its absence does not ma- 
terially weaken this défense. The destruction of KimbalTs office books 
in a disastrous fire a few years before the hearing prevented the of- 
fering of any additional évidence that they might hâve furnished as 
to the character or selHng price of the Harris cover. 

The only feature of the patented cover that this Harris cover does 
not anticipate is that part which extends over the hood. There is some 
évidence that the Kimball Company was also making hood covers be- 
fore 1908. But, rejecting that évidence as insufficient, and assuming 
that some invention over the use of lap robes is involved in Hobbs' 
'"tailored to fit" hood cover, the Hobbs' patent is invalidated by rea- 
son of the prior use of such a cover by the Chicago Carriage & Trim- 
ming Company. The books of that company conclusively estabhsh 
that such a cover for an automobile hood was made for a customer on 
November 13, 1907. There is other évidence in the record of a prior 
use, which, however, we deem it unnecessary to comment upon. 

Decree affirmed. 



TIFFANY V. PAPEK PRODUOTS CO., Inc. 

SAME V. NOBLE MFG. CO. 

(District Court, N. D. (îeorgln. July 27, 1917.) 

Nos. 30, 36. 

Patents i@=>32S — Validity — Windino Cône. 

The Gess patent, No. 086,379, for a winOlng coiie, Is void for lack of 
patentable Inveiitiou nnd anticipation, the alleged Improvement shown by 
inturning the apex end of the cône and smoothlng and roundlng the same 
to prevent the cutting or breaklng of the yarn or thread being some- 
thing which would naturally occur to any sUUled mechanlc famlllar wlth 
the art, and whleli had prevlously been used and descrlbed in prior patents. 

In Equity. Suit by Henry L,. Tifïany against the Paper Products 
Company, Incorporated, and by same complainant against the Noble 
Manufacturing Company. On final hearing. Decrees for défendant. 

Emery, Booth, Janney & Varney, of Boston, Mass., and Irwin & 
Tison, of Cedartown, Ga., for plaintiff. 

John M. Coit, of Washington, D. C, and Bunn & Trawick, of Ce- 
dartown, Ga., for défendant. 

NEWMAN, District Judge. This is a suit brought by the plain- 
tiff against the défendant for infringement of letters patent No. 986,- 
379 of the United States granted to one Charles Gess on March 7, 
1911, upon application filed January 3, 1911, which was duly assign- 
ed by said patentée to the plaintiff by an instrument in writing, dated 
December 29, 1910, and recorded in the Patent Office of the United 
States on February 8, 1911. 

^saFor other cases see same toplc & KEY-NUMJ3ER In ail Key-Numbered Uigestn & Indexe» 
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The invention claimed, and for which letters patent No. 986,379 
were issued, covers an improvement in cone-tubes adapted to receive 
or to hâve wound thereon yarn, thread, or the like, of the common- 
ly known cône winding form, and from which the yarn, etc., is drawn 
off axially or substantially so. Such cône tubes are customarily f orm- 
ed of paper roUed in one or more layers or coils in conical form, and 
are adapted to be mounted for winding upon tapering arbors of the 
gênerai shape of the tubes. Owing to the marked taper of the coni- 
cal tubes, and the liability to slipping or displacement of the yarn or 
thread wound thereon,- and particularly of the first laid layers, said 
cône tubes are superficially roughened throughout their entire length. 
In the process of unwinding the yarn or thread from such tubes, it 
was found that the tip of the cône tube so constructed ofïered ob- 
struction thereto, causing the yarn to pull, thus changing the tension, 
or even breaking the same, 

The patent in questions covers such a device, having a roughened 
exterior, as described, but with the roughening ridges removed from 
the top portion of the tube, so that they will ofïer no obstruction to 
the yarn or thread as the latter and especially the first laid layers are 
being unwound from the tube, and also the tip end of said cône be- 
ing inturned and smooth and softer and more yielding than the body 
of the tube, the material of said tip end being circumferentially dis- 
placed; the apex portion to extend beyond the arbor or winding 
member. 

The plaintiff claims that the rights and privilèges granted by said 
letters patent are of great value, that he and his assigns and predeces- 
sor in interest hâve invested and expended large sums of money, and 
hâve been to great trouble and expense in and about said invention 
and improvements and in carrying on the business of manufacturing 
and selling cône tubes containing .said invention and making same 
profitable to themselves and useful to the public, and that a very large 
number of same hâve been sold with great profit to plaintifï and ad- 
vantage to the public. 

Plaintifif then allèges that but for the wrongful acts and doings of 
the défendant and others acting in concert with it he would now 
be in undisturbed possession and enjoyment of said invention and im- 
provements and would now be making large gains, profits, and ad- 
vantages from the manufacture, use, and sale of said invention, but 
that he bas been prevented and hindered from making said gains, 
profits, and advantages by the wrongful acts and doings of the de- 
fendant and others acting in concert with it. 

Plaintifif further alleged that the défendant, well knowing the prem- 
ises and the rights and privilèges secured to the plaintifï, did, after 
the grant of said letters patent, and before the commencement of this 
suit, at the city of Cedartown, Ga., and elsewhere in the United States, 
without the license or allowance and against the will of the défendant, 
and in infringement of said letters patent, make or cause to be made, 
and sell or cause to be sold, cône tubes containing the invention and 
improvements described in said letters patent, and that said défend- 
ant intends and threatens to continue to make and sell more of such 
cône tubeSj ail in défiance of the rights acquired by and secured to 
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the plaintiff, by which plaintiff has sustained, and will sustain, great 
and irréparable loss and injury. 

It is further alleged that the défendant has made and realized, and 
is still making and reaHzing, large gains, profits, and advantages from 
the manufacture, use, and sale of cône tubes embodying the said in- 
vention and improvement. 

The plaintifï then prays for an injunction, and for an accounting, 
and costs. 

Défendant admits that letters patent of the United States for an 
alleged improvement in cône tubes were issued on March 7, 1911, to 
Henry L,. Tiffany, as alleged assignée of Charles Gess, but dénies, on 
information and belief, that the said Charles Gess was the true, orig- 
inal, and first inventor of Cône tubes as alleged. Défendant further 
denied that Charles Gess was, before the 3d day of January, 1911, 
the true, original, and first inventor of any new and useful improve- 
ment in cône tubes, and described in the patent in suit which had 
not been known or used by others in this country or patented or de- 
scribed in any printed publication in this or any foreign country be- 
fore his alleged invention or discovery thereof, or which was not for 
more than two years prior to the filing by him of an application for 
letters patent therefor in public use or on sale in this country, or 
which had not been abandoned by him prior to the filing of any such 
application. 

Défendant dénies that any rights and privilèges granted and se- 
cured by the patent in suit are of great value to the plaintiff, but, on 
the contrary, allèges that the said patent covers no invention or im- 
provement whatever, dénies, on information and belief, that the pub- 
lic generally has acknowledged or acquiesced in the claimed rights of 
the plaintiff" and his alleged assignor, and dénies that it has been guilty 
of any wrongful acts or doings, or that any acts on its part hâve tend- 
ed to prevent the undisturbed possession and enjoyment by the plain- 
tiff of any rights, gains, profits, or advantages to which he was en- 
titled under the law, and dénies that any acts on its part hâve hin- 
dered plaintiff from making any gains, profits, or advantages to which 
he was entitled under the law. Défendant tben dénies that the com- 
plainant is entitled to the exclusive use of the alleged invention and 
improvements. 

Défendant further dénies that it well knew the alleged premises 
and any rights and privilèges secured to the plaintiff, and dénies that 
it did anything to injure plaintiff and deprive him of any benefits 
and advantages secured to him by said letters patent, and dénies that 
it did, after the grant of said letters patent and before the commence- 
ment of this suit, at Cedartown, Ga., or elsewhere in the United 
States, in infringement of said letters patent, make or cause to be 
made, and sell or cause to be sold, cône tubes containing the alleged 
inventions and improvements described in said letters patent and re- 
cited in the claims thereof. It dénies, further, that it intends or 
threatens to make and sell cône tubes in infringement of said letters 
patent, and further dénies that plaintiff has sustained or will sustain 
any loss or injury, or that the complainant has been deprived of any 
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gains or profits which it otherwise would hâve obtained by any wrong- 
ful act on the part of the défendant. 

Défendant tlien avers, on information and belief, that said letters 
patent No. 986,379 is and alvvays bas been invalid and void and of no 
force and effcct, because: (1) în view of the state of the art there is 
notiiing described, shown, or claimed in said patent involving any 
invention or discovery whatever ; (2) tbat prior to bis supposed in- 
vention or discovery the thing alleged to be ])atented by said patent 
and ail material and substantial parts thereof bad been patented, shown, 
and described in certain letters patent set ont, and in the applications 
therefor ; (3) that ])rior to any snpposcd invention or discovery by said 
Charles Gess the thing alleged to be patented by said letters patent 
and ail material and snbstantial parts thereof bad, within the United 
States, been used by and known to each of certain persons whose 
names and addresses are then set out, and to many others not known 
or specifically named. 

IMuch tcstimony bas been offered by both parties, some of it by 
dépositions and some by witncsses in open conrt, and by exbibits. 

The question is wliether or not the patent which is sought to be 
set up in this proceeding, or rather the précise thing set tip by the 
]:ilaintifîf as the thing which he invented and discovered, is a patentable 
invention, or wbether what he did is a thing which persons with 
mecbanical knowledge and familiar with the trade in which thèse tubes 
are used would bave bronght about such an improvement or change 
by the exercise of mère mechanical knowledge or the knowledge of 
one familiar with this particular art or trade. Or, stated more sim- 
ply, perhaps, the question is whether or not the inturning of the small 
end of thèse cône tubes, to prevent them from catching the thread 
passing over them, is a matter of invention. 

It will be understood that there is no claim bere for a process 
patent; that is, for the machine by which this inturning was done 
or for the manner in which it was done. The claims are for the thing 
itself, for the discovery of the inturned end tube, or round-nosed tube, 
as distinguished from the square-nosed tube without the inturned edges. 

Much of the discussion bere bas been given to this question. In 
order to hokl that this inturned cône tube was a patentable device, 
it must appear that the exercise of the inventive faculty was neces- 
sary to its production. The claims made by the patentée in his ap- 
pHcation for patent are as f ollows : 

"I. As an artifle of nianufacture, a windins cône liaving a roughened yarn 
rptaining surface niarliedlj' conlcal In sliape to permit the yarn to free itself 
from saifl rougliened surface wlien drawn from tlie eud of said eone, the 
latter having an inturned ylelding apex end. 

"2. As an article of manufacture, a markedly conical winding cône, hard 
and splf-sustainlng to receive support from an Internai rotatlng driver or ar- 
bor, said cône liavlng an inturned, yieldiug apex end, to extend beyond said 
interlor driver or arlior. 

";î. As an article of manufacture, a markedly conical winding cône having 
stiff, cône supporting side walls adai)ted to seat npon a rotating driver, said 
cône having an inturned apex end to extend beyond said driver. 

"4. As an article of nianufacture, a markedly conical windlng cône having 
cône supporting conical walls adapted to seat upon a rotatlng driver and also 
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having an Inturned end to extend beyond said driver and Indlfferently ccn- 
tered internally wlth respect to the axis of said cône. 

"5. As a new article of manufacture, a wlnding cône having a roiigli yarn 
retaining surface markedly conieal in shape to permit tlie yarn to free Itself 
from said rouglieued surface when drawn from tlie end tliereof, said cône 
liaving its smaller end inturued and tlie rougliened conieal surface coincldently 
blending into a smootli Inturned end surface. 

"6. As an article of manufacture, a markedly conieal winding cône having 
conieal supporting walls adapted for continuons seating contact vi'itli and upon 
a driving member or arbor, tliereby to adapt said cône for sustaining a large 
and heavy mass of yarn, said cône having a conieal apex portion to extend 
be.yond said member or arlior and with its end inturned to prevent deflective 
obstruction of the yarn traverse arising froui conformation of said supporting 
walls to said driver. 

"7. As an article of manufacture, a markedly conieal winding cône hard and 
self-sustaining to reçoive support from an internai rotating driver or arbor, the 
tip of said cône being inturned and smooth and softer and more yielding than 
the body of the tube, the material of said tip end being circumfcrentially dis- 
placed." 

As I understand it, daims 3, 4, 5, and 6 are the ones especially in- 
sisted upon hère. 

In determining whether this inturning of the apex end of the cône 
tube is a patentable invention, let us look at the law governing this 
matter. In 30 Cyc. 828, on the subject of patentability, this is said: 

"The subject-matter of patents must not onl.y corne within the statutory 
classes, but must b'e new and useful. It must further be of such a character 
as to hâve catled for an exercise of the inventive or créative facuities of the 
mind, as distinguished from the mère exercise of the knowledge and judgmeut 
expected of those skilled in the particular art." 

In Muller v. Ellison (C. C.) 27 Fed. 456, Judge Shipman, in a brief 
opinion disposing of a patent case with référence to chains for brace- 
lets, says this: 

"The improved method of manufacture connnences after the spirals havebeen 
wound and interwoven together In the customary way. Tlie first step is to 
clip the ends of the spirals evenly, by one traiisverse eut, by a pair of shears. 
Then the end of each spiral is eut by a pair of cutting pllers, to bring the ends 
in the right shape for bending in. Ail the ends of the spirals are then bent. 
The edge is finlshed by pressing or flattening. The entire Invention cousists 
in bending Inward the ends of the spiral. In this there is no inventive genius. 
The idea of bending in, rather than of soldering, the ends, or of closlng the 
ends of the spirals, was an idea which would naturally suggest itself to the 
worker in wire, and did not partake of Invention, and the steps by which the 
bending was accomplished were the ordlnary work of the skilled artisan (clt- 
ing Pearce v. Mulford, 102 U. S. 112 [26 U Ed. m]; HoUister v. Benedict 
Manuf'g Co., 113 U. S. 59 [5 Sup. Ct. 717, 28 L. Ed. 901])." 

Of course the thing claimed to be an invention there is somewhat 
différent from hère, but it is in line, I think, with what is contended 
for hère. It is a mère turning in of the ends of the spiral there, and 
it is the mère turning in of the ends of the cône tubes hère. 

In Pearce v. Mulford, 102 U. S 112, 26 L. Ed. 93, cited by Judge 
Shipman, the first headnote is as f ollows : 

"To entitle an Improvement to protection under the patent laws, it must be 
the product of the exercise of the inventive facuities, and Involve somethlng 
beyond what is obvious to persons skilled in the art to which it relates." 
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In HolHster v. Benedict .Manufacturing Co., 113 U. S. 59, 5 Sup. 
Ct. 717, 28 L. Ed. 901, the first two headnotes are as follows: 

"Xovelty and int-reased utility in an improvenicnt, upon prevlous devices do 
not neeessarily niake it an invention. A device whicli dlsplays only the expect- 
ed skiU of the niaker's ealling, and involves only the exercise of ordlnary fac- 
iilties of reasoiiing upon niaterials supplied by spécial knowledge and facillty 
of niani]>ulation resultin,;; l'roni habituai intelligent practice, Is In no sensé a 
créative work of inventive faculty, such as the Constitution and the jjatent 
laws aim to encourage and reward." 

In Thompson v. Boisselier, 114 U. S. 1, pages U, 12, 5 Snp. Ct. 
1042, 1048 [29 L. Ed. 76], in the opinion by Mr. Justice Blatchford, 
the rule being discussed hère is stated in this way : 

"To refer only to some more récent cases, adjudged since thèse suits were 
decided below, this princii)le was applied in Vinton v. Hamilton, 104 V. S. éS.'') 
[20 I,. Ed. 8071, where, a cupola-furnace being old. and a cinder-notch being 
old, and the use of a cinder-notch to draw off cinders from a blast-furnace 
being old, and the cinder-notch, in drawing off the clnder froni a cupola-fur- 
nace, performing the sanie function as in the blast-furnace, It was held that 
the application of the cinder-notch to the cupola-f\irnace would oeeur to any 
practical man, and that there was nothin;^ ])atentable in such application. 

'In Hall V. Macneale. 107 II. H. !K) \2. Sup. (^t. 7:!, 27 L. lOd. ;î07J, a cored con- 
ical boit, in a safe. with a screw-thread on it, having exlsted before, and also 
a solid conieal l)olt, it was held to be no invention to add the serew-thread to 
the solid conieal boit. 

"In Atlantic Works v. Brady, 107 T!. S. 102, 200 [2 Sup. Ct. 225, 27 L. Ed. 
4.''.8J, it was said that it is not the object of the patent laws to grant a nionop- 
oly for every trifling device wliich would naturally and spontaneously occur to 
any skilled niechanic or oiierator. in the ordlnary progress of manufactures : 
and this doctrine was applied in Slawson v. Grand Street Railroad Ce, 107 U. 
S. Glï) [2 Snp. Ct. (j(>î, 27 !.. Ed. 57(1 1: in King v. Cullum, 10!) U. S. 09 [.'} Sup. 
Ct. 85, 27 L. Ed. 8701 ; in Double-l'ointed ïack Co. v. Two Rivers Manufactur- 
ing Co., 109 V. S. 117 [.". Sii)). Ct. 105. 27 L. Ed. S77|; in Estev v. Burdett, 100 
U. S. C.'Î.'J [P, Sup, Ct. rm, 27 E. Ed. lOôSl ; in Bussey v. Excelsior Manufactur- 
ing Conlpan^■, 110 T'. S. l:îl [4 Sup. Ct. ;!S, 28 L. Ed. 0,5] ; m l'ennsylvania Rail- 
road Co, V, I,oconiotive Trnck Co., 110 TT. S. 400 [4 Sup. Ct. 220, 28 h. Ed. 222] : 
iu Phillips V. Détroit, lU TJ. S, (i04 f4 Sup. Ct. 580. 28 E. Ed. 5.32]; in Morris 
V. McMillin. 112 T. S. 244 [5 Sup. Ct. 218. 28 E. Ed. 702] ; and in Ilolllster v. 
Benedict Manufacturing Co., 11'! V. S. .50 |5 Sup. Ct. 717, 28 E. Ed. 901]. 

"In the case last cited the thing clainied was new, in the sensé that it had 
not been anticipated by any previous invention, and It was .shown to have su- 
perior utility. yet it was lieUl not to lie such an iniprovement as was entitled to 
be regarded, in lire patent law, as an invention." 

Even assuming then, tliat this roimd-nosed cône had not been an- 
ticipated in the prior art, if it is a thing which "would naturally and 
spontaneously occur to any skilled mechanic or operator in the ordl- 
nary progress of manufactures," it is not a patentable invention. 

The distinction between mère mechanical knowledge or the knowl- 
edge of one f amiliar with the particular art or trade, on the one hand, 
and the exercise of the créative faculty or the faculty of invention, 
on the other hand, is at times quite difficult. There may be some 
difficulty about it hère, but it seems to me that the mère inturning of 
the edges of the square-nosed cône which had been in use for many 
years, and turning it in so that the ragged edges of the square-nosed 
cône would not be there to intercept the movement of the yarn or 
thread, is a thing which would occur readily to any one skilled in the 
art or even reasonably familiar with the business of spinning yarn 
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and adaptîng the same to be used readily in knitting mills. It is not 
right to the public to class it as having been such an invention or dis- 
covery as is patentable. 

Thèse same cône tubes with the rounded or inturned apex end were 
used by others before the Gess patent was applied for. Witness for 
the plaintifï, A. J. McCausland, who was the son of Wm. J. McCaus- 
land, whose patent will be referred to hereafter, testified in référence 
to the business of his father as foUows : 

"Q. Did he hâve on liand at aiiy 1inM> niiy inacliiiun'y for rouiuling over or 
turuing in the oaàs of cône tiib&s? A. There is now on the second floor of our 
factory a machine, formerly a cône cutter, whicli lias been used for rounding 
the ends of cône tubes. Q. Wheu was that niaciiiiie flrst used for rounding or 
turning in the ends of cône tubes? A. Why, I should say in August, lOOO. Q. 
Was it necessary to make any change in the machine to adapt it to turn lu 
ends of the cône tubes? A. Yes. It was necessary to make a socUet, heated 
by gas, to fit over the end of the cône tube which rotating in the soeket turned 
in tlie ends. Q. Who built that machine and who made the cliange in it to 
which you hâve just referred? A. It was built by John Eppler, of Philadel- 
])hia, upon drawings submitted by my father. When the machine was deliver- 
ed to us it would not work properly, and our machlnist, Mr. John Kaiser, made 
the necessary changes and altérations in same and completed It. John Kaiser, 
at my father's orders, made a soeket and placed same on the cône cutter for 
turning in or rounding the ends. Q. Is that soeket still in the machine as 
it stands up on the second floor? A. The original soeket is not in the maehi"e. 
Thèse sockets hâve been so worn at varions times that it was necessary to re- 
move same from the machine and replace with another soeket. During the 
tlme that this machine lias been used for inturiiing ends of conos, there hâve 
probably been six or seven différent sockets in the machine; of the number of 
sockets used I am not positive. As soon as one soeket would become so worn 
as to be unflt to do the work properly, another soeket was made and placed In 
the machine. There is, however, a soeket on the machine at the présent tlme. 
Q. Does the W. J. McCausland estate use that machine now for inturning the 
ends of cône tubes? A. Tes, when we hâve any orders for them. Q. It ha.s 
been used for Inturning the ends of cône tubes whenever the W. J. ]\IcCaus- 
land estate had orders for them ever since it was first adapted for that work, 
has it not? A. Yes. Q. Does the machine mentioned by you, In which Kaiser 
placed the soeket, turn in and round over the tip ends of cône tubes in sub- 
stantially the same way as is illustrated in thèse cône tubes to which I call 
your attention, Exhlblt No. 6 in the présent case? A. Yes; but not as much. 
The reason for that Is that my father had the soeket made for use in his busi- 
ness of the resale of secondhand cône tubes. He had a soeket to round over 
the ends of spolled or mashed cônes. We used the one soeket to fit ail cônes. 
We did not hâve separate sockets to fit each différent taper bf cône tube. Q. 
I assume that, even where the cône tubes varied In slze, or taper, the tip ends 
of ail of them were near enough the same size to permit you to use the single 
soeket to turn them ail In, Is that right? A. Yes. Q. Tliis machine, when it 
was first used, to turn in the ends of cône tubes, as you hâve testified, turned 
them in in substantially the same way that you hâve testified that It now turns 
them in, did it not? A. It turned them in, but not as much as shown in the 
samples. Q. It did, however, in the beginning, and when flrst used round over, 
or turn in, and smooth off, the tip of the cônes did It not? A. Yes. ♦ » • 
Q. The turning In of the ends of the cône tubes, as it was first done, on this 
machine, made the tip end of the cône tube less llable to break the thread in 
unwlnding than those same cône tubes would hâve been if the ends had not 
been turned in, did it not? A. Yes. Q. To what extent did your fatlier iii- 
turn the tip ends of defective, secondhand cône tubes in 1909 and 1910, I am 
referring to the number? A. Probably about on the average 20,000 a month. 
* * * Q. You hâve testified that some tlme in 1909 or 1910 your father 
treated the ends of cône ttibes by presenting fhem to a soeket ; what shape 
did this opération glve to the end of the cône? A. Rounded, beveled, or turned 
in the ends of the cône. Q. To make the record clear, was the resuit more of 
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a turning in or wiis it more of a mère tievel? A. It wns not turned in as much 
as the samples, becausp for reasons already given I hâve stated tliat we dld 
not liave a sépara te sockct for eaeh ditferent kind of cône. On tlie Broadbent 
cône it is necessary to liave the end open large enougli for a pin to extend 
tlirougli. Tliere are no polislied point or roiinded cônes made to niy knowledge 
for Broadbent winders. Q. You luive stated tliat (■ustomevs liad not ordered 
round-nosed tubes wlien your fatlier first beveled tlie ends tliereof ; tliat'is in 
1909 or 1010. Please state whetlier or not custoniers did npecify tliese bevel- 
ed tubes after that tinie. A. ïhey ordered tliem later ou, wlieu they came in 
gênerai use." 

It seems perfectly clear from this évidence that McCausland made 
practically and substantially the same thing for which Gess is now 
claiming a patent, and that he did this as early as 1909. He was, as 
will be understood from the testimony, taking- secondhand square- 
nosed cônes and inttirning and rounding the tips. 

The reply of the plaintiff to the foregoing testimony, or his coun- 
sel's contention with référence thereto, seems to me to be wholly in- 
sufficient in view of the positive statement of the witness A. J. Mc- 
Causland that his father was making secondhand tubes with inturned, 
rounded ends, which, from his description, were substantially like those 
hère made. The effort to distinguish it as having a hole for the 
mandrel to pass through in the tip of the rounded end seems to me to 
be without merit as against this showing of a former use of the 
same contrivance. 

In addition to the foregoing, there hâve been introduced in évidence 
patent No. 171.577, issued to J. McCausland, December 28, 1875, and 
patent No. 227,281, issued to Wm. J. McCausland, May 4, 1880. 
Thèse patents are both for vi'hat are called paper cop-tubes. In the 
first patent. No. 171,577, in his spécifications, the patentée says: 

"The objects of my iniprovenients are to render paper cop-tubes as servlce- 
able in wool-spinning as in cotton, to afford a positive frictional contact with 
the s])indlo at (lie tip of the tube, and to i)revent tlie tip from readily becom- 
ing burred or raggod." 

He also says : 

"My invention partially consists in a paper cop-tube tapcred to correspond 
with its spindle, and ])i'ovicled witli a solid ilanged base. Another feature of 
my invention consists in a tapeix'd paper cop-tube with an interior contracted 
tip, wliereby a tirni frictional contact is aftained witii the sjiindle at the tip 
of the tube, and said ti]) prevented from readily becoming ragged or burred." 

His claims on this patent are : 

"1. A tapered paper coii-tubo, iirox'idod with a solid flanged base built up 
from or attaclied to the tul)c, substantiiiUy as describcd. 

"2. A tapered jiaper cop-tube, having an interually-contracted tip, substan- 
tially as described." 

In the patent to Wm. J. McCausland, the patentée says: 

"I am aware that a paiicr cop-tube lias l)een contracted at the tip, whereby 
a firm frictional contact of the top of the tuiie with the spindle is assured ; but 
this was cffccted witliont s\icli soliditying and conipressing of the jiaiier as to 
resuit in tlie hai-d iiolished end, which is the characteristic of my improved 
cop-tube." 

His claim is for "a paper cop-tube condensed, hardened, polished, 
and rounded at one or both ends, as set forth." He also states this 
about his invention : 
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'■Tiiesp tubes aro niade by rolllng and pastlng strips of paper, the uppor and 
lower eiKls ot tlie tubes being left In a ragged condition, whlch is objection- 
al)le, espeeiall.^- on tbe upper end of the tube, as the sharp and thln projeeting 
«(iges of tbe papoi- f i-equeutly eut the threads and otherwise interfère with the 
pi'oper splnning of the same." 

The patentée had been speaking of the ordinary paper cop-tube 
which had this defect, among others, of cutting the threads and other- 
wise interfering with the proper spinning of the same. What he 
claimed to do was to condense, harden, and polish the end so as 
to prevent this difficulty. His brother had previously, as I hâve 
stated, in his patent N'o. 171,577, claimed a paper cop-tube haviii"- 
an internally contracted tip. What the latter patentée sought to do, as 
I understand it, was to condense, harden, and polish what had been 
previously claimed in the first patent by his brother. 

It may be stated in addition that W. J. McCausland, in his spécifi- 
cations, after stating the objections that existed to the usual cop-tubes, 
which I bave mentioned above, says: 

"In order to overcome thi.s dpf(v-t. I push the nppcr end of an ordinary cop- 
tnl>e against a rotatiug die, of tlie sliii])e siunyn in l'Mg. 7, this die having a 
eircular recess, from wbicl) pr<),ji>cts a central iiin, a, into the tube. The eft'ect 
(>£ tliis rapidly revolving die ou the tnbe is to condense tbe jiaper and reducc 
the ragïed odge to tbe sinootli rounded terroination sbown in Flg. 5, tlie ronnd- 
od surface lieing hard aiid uniform. so that it cannot hâve any injurions ef- 
fect on tlie tlu'ead in spinning. Tlie die bas uiso tlie efCect of coiiipressing the 
end of the tube iuwnrrt to tlie o.xteiit detenniued iiy tbe central proj(>ctioii, o. 
■vvhich is of such a diunieter that the tube will fit on the end of tlie spindle in 
the nianner sbowu in i'ig. 5," 

There are différences, of course, but what I wish to say is that W. 
J. McCausland, in making his round-nosed, intimied cône tubes, which 
he did in 1909, obtained the idea from his own and his brother's spéc- 
ifications as shown in their patents with référence to thèse paper cop- 
tubes. Both inturned the tip end of the cop-tubes, and W. J, McCaus- 
land "hardcned, condensed, and polished" tlie inturned end. 

This shows, I think, that the idea of inturning and smoothing the 
tip ends of supports for yarn to be drawn off for spinning purposes 
was in existence and in considérable use before Gess' application for 
patent was' filed. W. J. McCausland's effort, both in his patent and in 
his remodcling of secondhand cône tubes, in 1909, was to so construct 
the thread support that the thread could be drawn off without catch- 
ing or breaking. Jt seems to me too cicar for argument that he had 
the same idea which Gess eventually put into his patent for rounded 
end cône tubes. 

A number of patents and niany devices bave been put in évidence 
hère to illustrate the prior state of the art, which show, in différent 
ways, that the idea that Gess claims he cvolved was in existence and 
put into use many years before the patent in question hère was ap- 
plied for. And it is perfectly manifest from thèse that, even if Gess 
did bave an idea or mental conception in référence to inturning and 
rounding the ends of thèse cône tubes, the same idea had long been 
entertained by others ; that is the same idea of smoothing and round- 
ing the ends of cône tubes or cop-tubes so as to prevent the thread 
from catching and breaking. 
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Among thèse suggestions are the frequently used biitton, or bail, or 
acorn, as it was called, an article made of wood, and sometimes of 
iron or other material, smooth and rounded, to be placed in the end 
of the square-nosed cône tubes and extending far enough above the 
tip to prevent the yarn from catching on any rough or ragged edges 
there might be on the apex of the cône tube. A device similar to this is 
shown in patent to Stone, No. 534,768, dated Kebruary 26, 1895. An- 
otlier suggestion, which is very old in the art, is the so-called "Bottle 
Bobbin," a device used for the support of thread for spinning under 
certain conditions, and also the cop-tubes with inturned, rounded ends, 
such as are covered by the McCausland patents above discussed, ail 
of which were introduced in évidence. 

In addition to the above are the suggestion in the patent to Gillespie, 
No. 269,662, dated December 26, 1882, which was an invention to 
"produce paper tubes with a cylindrical bore and a tapered end with- 
out the cutting, shearing, or removal of any of the material," and the 
English patent No. 4360, to Keene, dated March 23, 1887, for an im- 
provement in spools or bobbins, the object of which was to overcome 
certain disadvantages mentioned by — 

"proclucing an enameled spool or bobliln havhig tlie yarn retalnlng portion 
thereof slightly roughened or 'dull' flnlshed, by means of which the yarn is 
prevented from slipping ofï faster than is lequlred, the enrt portion, or tip of 
.sald spool at the same time haviug a smooth flnished surface, so that the yarn 
wlU not catch thereon In unwlnding from the spool." 

There is another interesting and peculiar feature of this case which 
should hâve brief mention at least. In the testimony of Lewis T. Shurt- 
lefï, who was a clerk and had been with the Pairpont Corporation of 
New Bedford, Mass., for 24 years, is the following: 

"Q. 21. Were the knitall or round-nosed c-ones manufactured and sold by the 
Pairpont Corporation in 1909? A. They were. Q. 26. l'iease state wlieu the 
ronud-nosed cône was tirst bronglit to your attention and by whoni, stating the 
«•ire-umstances in détail? A. ïo my best knowledge and bellef, it was in April, 
1909, that Mr. Henry Jj. ïiffany applied to ns to niake the knitall eone. It 
was a new and différent opération, and necessary for us to prépare macliinery 
and to experiinent to qulte an exteut to perfectly ronnd the points. In a satis- 
factory way. After considérable experiment in i-egard to the niethod, we ob- 
taiued satisfactory i-esults, aud made our flrst shlpnient to the Kilburn Mills 
of New Bedford on July 2-1, 1!K>9, and we bllled to tliem on that date one case 
of 1,204 of the knitall cônes, and the second case of shlpment ou July 30, 1909, 
1.560, as shown by exhlblt, wliicli are leavt's or pages troni the Pairpont Cor- 
poration sales l)Ook. C^. l'A. You say in auswer to Q. 2G that he applied to you 
in April, 1909, to make the knitall cône. Please describe that cône, iiarticular- 
ly with référence to the ti]! thereof'.' A. There were ob.iections to the old style 
square point or tiiJ coue, because the yai-n lu renderiiig would draw aeross the 
Sharp edge and eut or break the yarn and cause Uiiniage. not only to the 
knittcd garment, but often to the machines. Mr. Tlffany discovered that a 
round-pointed sniooth-flnislied cône that was closed at the top would be a great 
improvement, and applied to us to Ht spécial niachiuery to sniootlily )iollsh the 
point, leaving no wrinkles or seauis, completely closing them at the top. and 
we fitted for doing this worli and nanied them the knitall cônes. Q. 35. Were 
the cônes which were shipjied as testified by you in auswer to question 2(j, ou 
July 24, 1909 and July 30, 1909, cônes having a rounded substantlally closed 
end, likc that of the jiateut in suit. 9S(;,;;79V A. They were. Q. '.Vi. Please 
compare the cônes which were shipped as testified by you in answer to ques- 
tion 20, ou July 24, 1909, and July 30, 1909, as to the tlps tliereof with the il- 
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lustration in the drawing of the patent In suit No. 986,879? A. Tliey are tlio 
same. Q. 34. State wliether or not tlie Pairpont Corporation readily under- 
took tlie manufacture of thèse cônes? A. We did not consider It as a matter 
of importance sufflelent to sijecially fit machinery and prépare for doliig tlie 
work. We did not consider it vvortli bothering witli, as it requlred considér- 
able time and expense, but Mr. Tiflfany insisted that we proeeed witli it at 
bis expense, and after considérable experlmenting and trying, we submitted 
samples whicli were approved by Mr. Tiffany." 

Later in his testimony Mr. Shurtleff testified: 

"Q. 85. I call your attention to your ansvver to question 31, readlng as fol- 
lows: 'Mr. Tiffany diseovered that a round-polnted, smooth-finished cône that 
was closed at the tlp end would be a great improvement,' and ask you in what 
sensé you used the word 'diseovered.' A. He, Mr. Tiffany, flrst brought it to 
our attention, though I understand that the discovery was made by a Mr. 
Gess." 

It is contended by the défendant that this shows prior use of the very 
improvement claimed by the patentée hère as early as 1909, when the 
patent was not applied for until January, 1911. On the other hand, the 
contention for the plaintifif is that the inference properly to be drawn 
from ail the testimony is that Mr. Tiffany, although he became the 
assignée of the patentée, Gess, at the time the patent was applied for 
in 1911, knew of Gess' discovery when he had the cônes made by the 
Pairpont Corporation in 1909. On the other hand, the défendant 
coritends that there is nothing whatever in the record from which 
any such inference can be drawn, but, on the contrary, it shows that 
Tifïany himself had diseovered this improvement, if it be a discovery, 
and had himself carried ont the idea of having the cônes inturned 
and smoothed at the tips. I attach no great importance to this one way 
or the other, but I simply state what the record shows, and that is 
what has been mentioned above, that Tiffany went to Shurtleff, an 
employé of the Pairpont Corporation, to hâve thèse cônes made in 
April, 1909, and said nothing then, so far as the record shows, that 
left any impression that he was using or putting into effect a discov- 
ery made by Gess. 

I hâve omitted to state in what has been said that the "winding 
cône having a roughened yarn retaining surface markedly conical in 
shape to permit the yarn to free itself from said roughened surface 
when drawn from the end thereof," as it is expressed in the claim 
of the patent, is not claimed to be covered by this patent, and there is 
no issue and no contention in the case about this. This roughened sur- 
face is simply a device for holding the thread or yarn on the cône and 
keeping it from slipping, and such cônes bave been long in use. The 
only point in question and to be considered hère is the rounded or in- 
turned tip. 

After fully considering this matter and ail of the évidence in the 
case, and the very able briefs of counsel on both sides, my conclu- 
sions are : 

First. That this inturning of the apex end of the cône tube, and 
smoothing and rounding the same, does not involve invention, and that 
therefore it was not patentable. 

Second. That even if it would be a patentable invention if new, it 
had been long anticipated in the art in varions patents which hâve been 
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referred to above, and more particularly by W. J. McCausland's cop- 
tube patent and his subséquent manufacture of the round-nosed cône 
tubes, his discovery of the inturned cop-tube, as I hâve stated, en- 
tering into his knowledge which enabled him to hâve the round-nosed 
cône tubes made in 1909. 

The bill, I think, for the reasons given, is without merit, and must 
be dismissed. 

There is a case of Henry L,. Tififany v. Noble Manufacturing Com- 
pany (No. 36, in Equity), which, as a resuit of what bas been decided 
above, is without merit, and should also be dismissed. 



JOHXSTON V. TVEDT. 

(District Court, S. D. Maine. August 1, 1917.) 

No. 771. 

1. Patents <S=>328 — Yalidity and Infringement— Buildino Materiai,. 

The Cottom patent, No. 650,824, for an improvement In building maté- 
riel, was net anticipatod, discloses Invention und is vaiid ; also held in- 
fringed. 

2. Patents <@=>56 — Anticip.\tion — Possitîle Functions ci'- Pkior Device. 

In order to constitute anticipation of a patented Invention it is not suf- 
ficient tliat the device relied upon niight with sonie change Ixï inade to ac- 
complish the functions performed by that Invention i( it vvere not de- 
signed by its maUer to accomplish It or actually used tor its accompllsh- 
ment. 

In Equity. Suit by Wàlter D. Johnston against Samuel M. Tvedt. 
On final hearing. Decree for complainant. 

McGillicuddy & Morey, of Lewiston, Me., for plaintiff. 
Harold H. Bourne, of Kennebunk, Me., for défendant. 

HALE, District Judge. [1] This suit in equity allèges infringe- 
ment of letters patent of the United States, No. 6.50,824, issued to 
James B. Cottom, of which, by assignment, the plaintilï is the owner. 
The patent relates to improvements in building materiai. In the spéci- 
fication the patentée thus briefly describes the purposes of his inven- 
tion : 

"My invention relates to new and useful improvements in building materiai, 
and comprises a specially-coustructed building-bloek and raeans for cementing 
or uniting such blocks to form one continuons solid wall, which may or may 
not be provided throughout with ventilating-openings. 

"The ob.iect of the invention is to provide a laiilding-lilock which closely re- 
sembles free-stone in appearance and ajiproximates or equals granité in point 
of durability." 

The complainant allèges infringement of claim 1 of the patent, which 
is as f ollows : 

"1. The herein-described building-block, consisting of a cernent block havlng 
recesses formed in the ends tliereof adapted to receive semlliiiuld «•emeiit by 
means of which the adjacent ends of said blocks are doweled, and the bodies 
of said blocks havlng one or more openings therein of a funnel-shaped struc- 

©SjFor other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digesta & Indexes 
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Jure which are adapted to receive semlliquld cernent, the sald funnel-shaped 
<)])eiiiiiîrs forming coiitlnuous openings extendlng from the top to the bottom 
of a wall and by means of which a eontinuous body of cernent may be plaeed 
to rigidly secure said blocks from top to bottom of a wall, and alr-spaces form- 
vd in said cernent bodies, substantlally as described." 

The défendant says that the claim in suit is invalid by reason of 
anticipation, and that, in view of the state of the prior art, such claim 
does net disclose invention. Three patents are cited as anticipatory, 
namely: Patent to Josef Julius Hesz, No. 497,959, dated May 23, 
1893, relating to the manufacture of bricks for building and other pur- 
poses ; patent to JuHa E. Meyenberg, No. 543,582, dated July 30, 
1895, relating to building-blocks and improvements in same of the 
character employed in the construction of floor arches, ceilings, and 
roofs; patent to James T. Wilson, No. 635,906, dated October 31, 
1899, for improvements in the construction of harbor work, docks, 
vvharves, breakwaters, sea walls, bulkheads, and other submarine vv^ork. 

From an examination of the patentee's spécification, it appears that 
his inventive idea was to make a cernent building-block pressed in suit- 
able moulds and given an ornamental surface to resemble free-stone, 
or other building stone. The patentée thus describes his method of 
constructing the blocks and putting them together : 

"In each of said bloelts there is one or more openlng.s, extending through 
said blocljs, and the upper and lower ends of which are flaring or enlarged in 
funnel shape, and the central part of which is narrow or contracted, so that 
a suitable entrance-space is provlded for the cément to pass in and through 
said openings. When the bloclcs are plaeed, one upon the other, in construct- 
ing a wall, thèse openings are in a vertical Une with each other ; and In lay- 
ing the blocks cernent of a thin or semili(iuld consistency is poured therein as 
each bloek is laid, as above set îorth.^ In pourlng the cément in thèse open- 
ings it may be agltated by means of a suitable implement, and thls enables the 
cernent to gra^itate througli sald openings and enter the space between the 
adjacent upper and lower blocks and flll said space and openings, thus flnnly 
unlting the blocks from top to bottom of the woll. The ends of sald blocks 
are provided with vertical openings which may be eon.structed in a variety of 
ways ; or the ad.iacei)t ends of the blocks may be constructed in any way that 
embodles the prlnclple of a maie and femalé joint. Thèse end openings do not 
■extend In a vertical Une through the entire wall; but, on the contrary, the 
ends tliereof are closed by upper and lower blocks. The semilltjuid cément Is 
jioured between the adjacent ends of the blocks and allowed to enter and flll 
thèse openings, and when said cernent sets or becomes hardened there Is form- 
ed a séries of dowels which firnily unlle the ends of the blocks against any 
possilile latéral movemeiit. Wnen the blocks are tlius laid in the construction 
•of a wall, it wiU be observed that each block does not dépend for it.s security 
-on the mortar or cernent as usually applied between the faces of brick.s, but, 
on tlie contrary, liave 'cernent l)ars,' so to spcéik, which extend through them 
at two points In the body of each block and also which securely unîtes the 
ends of said blocks to form one eontinuous horizontal row of blocks, which 
jiractlcally become In rioint of rlgldity one continuons siU and wliich bave ail 
the advantages In point of durablllty of the costly stone that is used in the 
construction of the more expensive buildings." 

The claim présents two distinct éléments. The block must hâve : 
First, recesses in the ends, adapted to receive semiliquid cément, by 
means of which the adjacent ends of the blocks are doweled together, 
so that, when the blocks are assembled, they will make a firm and rigid 
wall, the hardened cément constituting a rigid bar extending through 
them to make a firm wall ; second, the other élément consisting of 
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one or more openings in each block, of a funnel shape, thèse openings 
making a continuons passage extending from the top to the bottom 
of a wall, and making an air space, to provide ventilation and to re- 
ceive, at the top and bottom of each block, the semihquid cément which 
holds, or helps to hoki, the blocks together, but which does not fill up 
the air space or prevent ventilation. 

Now, looking at the patents which are citcd in the prior art, I find 
that the Hesz patent relates to the manufacture of bricks for building. 
The inventor thus descriljcs the object of bis invention: 

"The principal ol).iPcts of my invention are: Fir.'^t, to provide an ornamontal. 
neat, durable, and efficient brick for building and otlier pvu'poses: second, to 
provide a brick baving openings in tbe bod.v tUereof, and with recesses or clian- 
nels in the perijyberal sTU-face for the réception of tie-rods and distaiice-piece.s 
at the union o( tbe edses of the bricks \yitli each otlier, and to provide a brick 
with openings extending through the body thereof and with peripheral reeesses 
or channels and tie-rods or ])icces adapted for insertion through the openings 
and recesses or channels of tbe united bricks, and perforated sheets, or plates, 
adapted to the surface or face of the brick for resistiug sidewise strain or 
pressure, and for maintaining the tie-rod,s in proper position in respect to the 
bricks." 

In this patent the openings in the body of the block are not for the 
purpose of admitting air, but for the purpose of inserting rigid pins 
or cores to make the blocks solid. Thèse holes or openings do not 
présent the same purpose as the funnel-shaped openings in the plain- 
tifï's block. They represent an entirely différent inventive thought. 
When the bricks of Hesz's patent are put together, they make a rigid 
wall by means of the openings which are filled with pins or cores. In 
the plaintifif's structure this rigidity is made by the dowels at the ends 
of each block, and the openings in the body of the block are for a dis- 
tinctly différent purpose. I am of the opinion that the Hesz inventive 
thought is not anticipatory of the inventive thought of the Cottom 
patent. The openings in the body of the block are for a différent pur- 
pose from those of Cottom. The patent présents also a différent com- 
bination from that found in the spécification and claim of the Cottom 
patent. 

The Meyenberg patent is for ceilings, floor arches, and similar con- 
structions. The leading feature in this patent is the use of tongues 
and grooves extending the full width of the building-block, from the 
top to the bottom, and interlocking with the adjacent tongues and 
grooves of the block, fitted alongside the same when the blocks are as- 
sembled. The patentée says : 

"Thèse interlocking tongues and grooves serve to securely lock the assenibled 
blocks together, and act in the caijacity of keys, wedging fast, under any 
strain unevenly distrlbuted on the blocks." 

[2] Meyenberg also provides beveled ends, one of which is provided 
with an inclined end, locking the groove, and with a projected, in- 
clined end, locking the tongue. This présents différent means of 
uniting the blocks from the rigid cernent bars at the ends of the plain- 
tiff's blocks. The Meyenberg method of producing rigidity is distinctly 
différent from that of the Cottom patent ; so différent, it seems to me, 
that it would not suggest to the ordinary mechanic any device found in 
that patent. The fact that rigidity is achieved by a prior patent, as 
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well as by the Cottom patent, is not enough to constitute anticipation. 
In order to constitute anticipation of a patented invention, it is not 
sufficient that the device relied upon miglit, witli some cliange, be made 
to accompbsh the functions performed by that invention, if it were not 
designed by its maker to accomplish it, nor actuallv used for its ac- 
complishment. Topliff v. Toplifif, 145 U. S. 156, 12 Sup. Ct. 825, 36 
h. Ed. 658. 

The Wilson patent is for submarine worl<. Hère the openings in 
the bloclcs are fîlled with cinders to give them sohdity. No air-spaces 
are provided, as in the plaintitï's blocks. The Cottom method of pro- 
viding rigidity by his doweled cernent ends is entirely absent from the 
Wilson device, and is not anticipatory of it. 

The invention of Cottom was not intended to be a broad invention. 
It related simply to certain improvements in means of making building- 
blocks, So far as anything appears in the record, Cottom was entitled 
to the means which he employed to effect the ends which he proposed ; 
the patentées in the patents cited were also entitled to the means which 
thev severally employed to efïect their ends. Walker on Patents (4th 
Ed.) § 117A. 

From an examination of ail the patents brought before me in the 
prior art, I am of the opinion that the Cottom patent must be held to 
présent an inventive thought not before presented in any other patent 
brought to my attention. 

So far as anything appears in the record, I find the plaintiff's pat- 
ent has not been anticipated, and that claim 1 of the patent discloses 
invention. 

It is admitted, and the whole case proceeds upon the assumption, that 
the défendant has infringed the plaintitï's patent, unless such patent 
is anticipated by the patents cited in the prior art. 

I therefore find that the plaintiff's patent is valid ; that it discloses 
invention; and that it has been infringed by the défendant. 

It is admitted by counsel that, if the court comes to the question of 
damages, such damages may be fixed at the sum of $500; and thus 
further expenses may be avoided. 

Let the plaintifif file a draft decree on or before August 11, 1917, 
not inconsistent with this opinion. Défendant may présent corrections, 
if any, not later than August 15, 1917. The decree may be passe^ 
August 18, 1917. 

'îhe plaintiff recovers costs. 



l^VRAMOUNT IIOSIERY FOBM I>RYING 00. v. WALTER 

SNYDER CO. et al. 

(District Court, E. D. IJeimsylvimiii. August 6, 1017.) 

No. 1705. 

COTJKTS ©=^;i47— FEDERAI. CODIÎTS — l'KACTICE— COUNTEBCLAi:\r. 

Equlty ruie ;^0 (201 Fed. v, 118 C. C. A. v) déclares that the answer 
must set foi'th any counterelalm iiri.sing out of the transaction which Is 
the subjeet-m'atter of the suit, and niav, without eross-bill, set out any 
set-otï or eounterclaini against plaiutitf which iiiight l)e tlie subject of 

<S;»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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an independent suit in e<iùit,v, and sucli set-ofl! or counterelaim shall hâve 
the same effect as a cross-suit.. Rule 20 (201 Fed. v, 118 0. O. A. v) dé- 
clares that tlie plalntitï may in one Mil join as many causes ot action 
coguizable in equity as lie may hâve against the défendant; but, when 
thei'e are more than one plaintifl', the causes of action joined must be 
joint. Ileld that, as it was ohviously intended to allow défendants in 
pleiuling counterclaims the sanie latitude allowed plaintiffs in joining 
causes of action, a défendant , may plead a counterelaim cognizable in 
equity, though it is eutirely independent of plaintifFs suit. 

In Equity. Suit by the Paramount Hosiery Form Drying Company 
against the Walter Snyder Company and others. Sur motion to strike 
eut counterelaim. Motion denied. 

Edmund H. Parry, of Washington, D. C, and Charles H. Howson, 
of Philadelphia, Pa., for plaintiff. 

Joseph C. Fraley, of Philadelphia, Pa., for défendant 

DICKINSON, District Judge. The question involved in this case 
is the scope and meaning of equity rule No. 30 (201 Fed. v, 148' C. C. 
A. v). There is a sharply contested controversial field which this rùle 
covers. The controversy may be said to hâve begun over the prac- 
tice of spécial pleading and the question of the abolition of that Sys- 
tem of practice. The advocates of the one System dwell upon the ad- 
vantages of the logical development of the law as a science ; the advo- 
cates of the other keep in mind thé doing of justice in each particular 
case under ail its spécial facts and circumstances. In evei'y juris- 
diction, the government in which partakes to any extent of the pûpu- 
lar form, the gênerai course of the administration of the law is in- 
■fluenced by the gênerai opinion of whàt should be done. The drift 
of late years has been strongly in the direction of ■ thé opéfi dôbr, and 
toward hearing everything which is thotlght to bear upOn the merits 
of the particular case. Statutes.and rules of court hâve reflected this 
view. Rule 30 is one of such rules. In chancery proceedings it might 
be clear that not only was a complainant not éntitled to a decree 
against the respondent, but alâo that the! respondent should havé' affirma- 
tive relief against the complainant. This latter 'relief, the court, for ob- 
vious reasons, could not grant under the pleadings. To obviate the diffi- 
culty, a cross-bill could be filed. This in effect brought -two cases 
before the court,' in each of which tlie parties were aligned in reverse. 
Much learning,' îabor, and time was devoted to having determinéd the 
limits of the opération of cross-bills. An obvions distinction betw€èn 
défenses \yhich a défendant might hâve is that in which the defend- 
ant's claim 'wàs one arising out bf the very thing which the plain- 
tiff had made the subject-niatter of his complaint and one which was 
entirely independent of anything w;hich the plaintiff had tirôught into 
the case. A différence of view of what should be done at once arose 
between those whb thought the controversy should be restricted to 
the case which the plaintiff had brought into court and those 
who thought the court, having the parties before it, should settle ail 
the controversies between them which either side wished to hâve ad- 
judicated. After a' rule on the subject' was formulated the same dis- 
pute w-as translerréd to one over its meaning. ' ■ 
244 F.— 13 
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There isa natural prédilection oH: the part of every Jawyer to align 
himse.lf on one side or the other of the controversy. Just as natural- 
ly he is indined to that construction of rule 30 which advances his 
views bi the practice as it should be. The state of professional opin- 
ion is refleçted in the rulings of the courts. This has developed a 
différence of opinion which only a commanding voice can bring into 
accord. • Judicial opinion would seem to be at an exact equipoise, as 
counsel agrée that the reported cases âhow fîve ruHngs in accord with 
one view and five the, other. The discussion in some of the cases has 
taken a broader range thân the situation would seem to warrant. The 
question of what the practice should be obviously does not concern us, 
except to the extent to which the pfeferred practice bears upon what 
the equiity rules hâve declàred the practice to be. Aside, therefore, 
from any individual views of the better practice, what does rule 30 
mean? Some light is, we think,' throWn upOn itsmeaning by rule 26 
(201 Fed. V, 118 C. C. A. v). The plaintiff by that rule is at liberty 
tp introduçe into his bill as many différent and wholly unrelated causes 
of actipn as he may haye. The only limitations are that thèse dif- 
férent right;S of action shall each be cognizaWe in equity and belong 
tp the plaintifïs jointly (if thejre be morp than one plaintiff), and (if 
there be more than one défendant) , the liability^ shall be joint, and no 
person shall be joined as a défendant unless good grounds for joining 
him be made to appear. This opens the door wide. A like broad right 
is, we think, given to the défendant. by, rule 30. 

: FuU expression has already been given to each of the two views to 
which Ave hâve referred. A référence to the cases cited below ade- 
quately présents ail which can be said. There is undeniable force in 
what is said in the cases which we hâve not foUowed. Much of it is 
presented with an appealing power to the mind of a lawyer. AU of 
this, however, and ail which could be said in support of the opposite 
view, was before the minds and duly weighed by those who framed 
our présent equity rules. The wholeforce of it is therefore destroyed 
by the adoption of the rule. The présent défendants assert them- 
selves to be within the rule, whichever interprétation is followed. It 
is unnecessary to go into this subsidiary question, as the answer to the 
broader one is found to be with the défendants. It is, of course, not 
meant that the right of the défendant does not hâve its limitations. 
The rights of the plaintiff are expressly limited by rule 26 and there 
are likewise limitations imposed by rule 30, both express and by im- 
plication, as has been suggested in some of the cited cases. What is 
meant is that in this case it is conceded that the défendants are within 
the rule as interpreted in the cases, the décisions in which we hâve 
followed. 

The motion to strike out the counterclaim is disallowed and denied. 
The, cases to which référence has been made can be found by looking 
up the foUowing citations : Marconi Co. v. National Co. (D. C.) 206 
Fed. 296 ; Vacuum Cleaner Co. v. Am. Co. (D. C.) 208 Fed. 419 ; Salt's 
Co. V. Tingue Co. (D. C.) 208 Fed. 156; Electric Boat Co. v. Lake Co. 
(D. C.) 215 Fed. 377; Buffalo Spec. Co. v. Vancleef (D. C.) 217 Fed.. 
91 ; Terry Co. v. Sturtevant Co. (D. C.) 204 Fed. 103 ; Williams Co. v. 
Kinsey Co. (D. C.) 205 Fed. 375; Adamson v. Shaler (D. C.) 208 
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ï^ed. 566; Klauder-Weldon Co., v. Giles (D. C.) 212'Fed. 4S2; Sydney 
V. Mugford Co. (D. G.) 214 Eed. 841:; Christensen v. Westinghouse 
Co. (D. C.) 235 Fed. 898. ' ■ ' . :, 



KINGDOM OF EOUMANIA T. GUAIÎANTT TEUST CO. OF NEW tOKK. 
(District Court, S. D. New York. Àugust 18, 1017.) ,,; 

No. li!5. 

1. INtebnationai. Law i©=3lO^SÇiT — ijruujîiTT rRoif. 

Immunlty from suit fs à' 'privilège whlch an Inrtoponrtent' proyemmetit 
may watve by its.v-oluntary appearance In the courts of tbe t'iiifed States, 
and when a foreign goverument voluntarlly becomes party to a suit 
Involvlng Its interest by commencement of an action, It walves such Im- 
munity, and canuot complain that Its adversary In such litlgatlon sceUs 
to protect îtself' by eXercising the rlght to Interplead another. 

2. International Law «ès'lO— Powees of Govebnment — Sovebeiqn ChaEac- 

^JiTjere a foreign goyernment l)ecoines a party In any trading coinpany, It 
dlvests Itself of its soverelgn charaçter, and takes on that of a private 
dtlzen. 
8. Intebpi-eadeb <ss=»fe(2)— Rioitt to TxTEnPT.EAn — Sovkbeiqntt. 

Code Clv. Proe. N. T. { 820. provides for the reuicdy of interpleadèf for 
défendants, whare theré are rlghtful claims to part or ail of the suras 
due from theai, A New ïork ti^st eompany, whlch held as a tanking 
Institution moneys to the crédit of a foreign government, vas sued by an 
individual, who sought to impose a trust on such funds. TUereafter the 
' gOTernmeht brbught an action to recover the amount to its crpdli. lleld 
that, under the clreumstances, the trust eompany could implead the in- 
dividuftl suitor, for It admlttec^ that it had no benetlclnl interest In the 
funds, and there were two rival clalmants, between w.lt((m it could not 
be declded without hakai'd, and the goverumeut, by Instltùting the action, 
had walved its immunlty from suit. 

At Law. Action by the Kragdom,of Roumania against the Guaranty 
Trust Company of New York. I^efendant moved for an order inter- 
pleading Morris Arditti. Motion to interplead granted. " ; 

White & Case, of New Torl{ City, for plalntlff, . 

Franli M. Patterson, of -New Yoi-k City, for dëfendnnt. 

Samuel Meyers. and Morse Sable Hirsch, both of NçW York City, for In- 
terplbaded défendant. 

MANTON, District Judge. The Kingdom of Roumania, a sov- 
creign power immuned from suit in this country, has submiited itself 
to the jurisdiction of this court in instltùting a suit against the Guar- 
anty Trust Company, seeking to recover $73,433.55. ; 

Morris Arditti h^s instituted a suit against the Kingdom of Rou- 
mania and the Guaranty Trust Company in the Suprême Court of the 
State of New York, making claim to a part of a fund now held by 
the Guaranty Trust Company as the agent of the Kingdom of Rou- 
mania. He allèges in paragraph 13 : 

"Upon information and belief, that the Kingdom of Roumania, in. violation 
of Its agreement to hold and retaln the saicl fimd separate and apart from Its 
gênerai funds and as a trust fund, wrongfully withdrew tlie sald fund from: 
its sald treasury into whlch it had bèen deposited as aforesaid, and wrong- 
fuliy transferred and delivered the sald fund in âuch a manner that the said 

ttss>Par otbsr cases te» same topic £ KEY-NUMBEa io ail Key-N'umbered UleesU it lnd»i^M 
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fund after passing without eonsideTation thEOTigh thç hands of several Inter- 
mediaries, duly came into the hailds of the défendant Guaranty Trust Com- 
pany of New York, wJthout considération !therefor having bèen paid by the 
said Guaranty Trust Company of New York, and that the sald fund is now in 
tlie possession of tlie défendant Guaranty Trust Company of New York, and 
in its control." 

He seeks to recover damages for breach of contract and asks, as 
further relief, that this money, held by the Guaranty Trust Company, 
be held subject to his ifttérest therein, by reason of a trust sought to 
be imposed. 

The Guaranty Trust Company of New York has moved for aji or- 
dçr interpleading Morris Arditti. Arditti not only consents to be in- 
terpleaded, but urges that the motion be granted. The plaintiflf op- 
poses. ' 

[1] The suit of the plaintiff against the Guaranty Trust Company 
of New York allèges, in substance, that a sum of $175,000 was turned 
over, by the Empire Trust Company to the, Guaranty Trust Company 
of New York as payment to the Roumanian government. In other 
words, this fund is held by thé Guaranty Trust CoilîiSany 6t ,New 
York, as the agent of the Roumanian government. It has been de- 
pleted until the balance left is the araount above mentioned. Arditti 
could not successfpUy sue the Kingdom o^ Roumania hère, and he 
has noteffected service. The immunity from suit is a privilège which 
a government may waive by its voluntary appearanèe in a court of 
the United States. However, since it voluntarïly bçcomes'a party to 
a suit involving its interest by the commencement of this action,: and 
thereby waives such immunity by the institution of this action itî the 
fédéral court of the United States, it ' cannot complain now that its 
adversary in that litigatipn, seeks fo prqtect itself by the exer.cise of 
its right to interplead another claimant. Porto Rico v. Ramos, 232 U. 
S. 627, 34 Sup. Ct. 461, 58 L. Éd. 763; Richardson, Treasurer, v. 
Fajardo Co., 241 U. S: 44, 36 Siip. Ct. 476, 601.. Ed. ■879; Veitia v. 
Fortuna Estate, 240 Fed. 262, — '<;. C. A. — . ' ; ; , 

[2,3] Counsel urges that the plaintifï's suit is fôr money had and 
received, or a debtor's action against â créditer," and not an action in- 
volving any particular fund, and that, therefpre, an order of inter- 
pleader should not be granted. The difficulty with this position, how- 
ever, is that the Guaranty Trust Company of New York admits its 
indebtedness by stating that the money is held by it as a banking in- 
stitution for the crédit of the plaintiff, and it is as against this fund 
so held that Arditti seeks to impose the trust. Clark v. Barnard, 108 
U. S. 447, 2 Sup. Ct. 878, 27 L. Ed. 780. It has been held that, where 
a government becomes a partner in any trading company, it divests 
itself of its sovereign character, and takes on that of a private citizen. 
U. S. Bank v. Planters' Bank, 9 Wheat. 904, 6 L. Ed. 244. Where a 
sovereign state has engaged in the liquor business, it may be sued for 
revenue. South Carolina v. United States, 199 U. S. 437, 26 Sup. 
Ct. 110, 50 h. Ed. 261, 4 Ann. Cas. 737. 

Before the Guaranty Trust Company of New York is entitled to 
interplead Arditti, it must show, fiirst, that two or more persons hâve 
preferred a claim against the petitioner; second, that claim is made 
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to the same thing; third, that the petitioner lias no bénéficiai înterest 
in the same thing ; and, f ourth, that it cannot détermine, -without haz- 
ard to itself, to which of the claimants the moneys belong. 

The first three essential éléments are conceded to exist. The last 
is questioned. There is sufficient shown to indicate a real hazard or 
danger to the Guaranty Trust Company of New York, if Arditti's al- 
leged daim to the fund is not disposed of before the money is paid 
over to the Roumanian government, The Code of Civil Procédure 
in the state of New York (section 820) provides this remedy for the 
Guaranty Trust Company of New York. This section does not re- 
quire the trust company to establislï the validity of the adverse claim 
of Arditti, but simply that the whole or part of the debt is claimed ad- 
versely by two litigants without any collusion on the part of the plain- 
tifï. Western Commercial Travelers' Asso. v. Langeheineken, 139 
App. Div. 592, 124 N. Y. Supp. 182; Natowitz v. Independent Order, 
149 App. Div. 607, 133 N. Y. Supp. 1065. It is not necessary for the 
trust Company to décide, at its péril, either close questions of fact or 
nice questions of law arising by reason of the conflieting claims ; but 
it is sufficient if there is a reasonable doubt as to which claimant the 
money belongs. Crâne v. McDonald, 118 N. Y. 648, 23 N. E. 991. 

I will therefore grant the motion to interplead. 



lu re (iliOVES. 
(District Court, S. D. Florida. Aujinxt 4, 1917.) 

1. Bankruptcy <S=3417(4) — l)iscHAR(iE — Application to Vacate Order. 

An order (llschargiug a lisinUrupt wlll not be sft aslcle on applicatloTi oï 
a creditor who filed olijeotlons atter tUe (expiration of tlie tlme allowed, 
■whlfli liad lieeii enlai'fçed for liln benetit, aiid wiio liad tiiken no évidence, 
althoiis^li twu:ii tlie timo prescrlbed by the niles of court liad elapsed when 
tlie dlscbarse was j<rauted, on the ground nierely that his attorney was , 
ignorant of the rules. 

2. Bankruptcy i©=»41.s(1) — DiistiiAKOE — Kkkect ON RiGHTS or ÏRUSTia;. 

The di.scharge of a bankruiit doe.s not atïect the rlght of his trustée to 
recover ]n-uperry IriUidulently cou\ eyed. 

In Bankruptcy. In the matter of W. C. Groves. On pétition to set 
aside order of discharge. Denied. 

I. A. Zacharias, of Jacksonville, Fia., and Atkinson & Burdine, of 
Miami, Fia., for bankrupt. 

Robert W. liâmes, of Maçon, Ga., and Priée & Eyles, of Miami, 
Fia., for petitioning creditor. 

CALL, District Judge. On November 20, 1916, the bankrupt filed 
his pétition to be adjudicated a bankrupt. The adjudication was duly 
made thereon, and referred to the référée. 

On December 26, 1916, the bankrupt filed his pétition for discharge, 
to which pétition the Acme Ice & Hottling Company entered its ap- 
pearance on January 19, 1917. On January 27, 1917, the creditor filed 

e=3For other cases siee same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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its petifîdn, askîng that the tîme for filing spécifications of objections 
to such discharge, and on the sànje day the time for filing such objec- 
tions was enlàrged, for the term of 30 days from January 30, 1917. 

On March 10, 1917, such spécifications of objection were filed. On 
April 30; 1917, a traverse was filed by the bankrupt. On July 3, 1917, 
an order was made by the court diemissing the spécifications of ob- 
jection to the discharge filed by the Acme Ice & Bottling Company and 
the Standard Distilling Company, on the ground that 90 days elapsed 
since the filing of the spécifications, and no évidence was oiïered in 
support thèreof, and on the same day an order of discharge was en- 
tered. On July 17, 1917, a petitionwas filed by the Acme Ice & Bot- 
tling Company praying that the^ tvvo orders made July 3, 1917, be va- 
cated, and petitioners be allowed to eome in and produce testimony in 
support of its spécifications. Upon this pétition a rule nisi was is- 
sued, returnable August 2, 1917, upon which day the bankrupt made 
his >retum. The case was heard upon the pétition to vacate and the 
return thereto. 
: Rule 110 of the District Court Rules provides that: 

"tlï)0ti spécifications of objection to a discharge in bauliruptcy belng flled, tlie 
bankrupt sballby the next rule day being more than tvventy days from the 
date of the filing of said spécifications, plead thereto, and upon issue being 
jolned, said matter will stand referred to the référée in bankruptey for the 
division of the district In whk-h said cause is pending, as a spécial master to 
take the testimony and report the same to the jiidge, together wlth liis flndings 
of fact and law. That the objeeting credltors huve tlilrty days in whlch to 
take their testimony in chlef, and. the bankrupt hâve forty-flve days In which 
to take testimony in reply, and the objeeting credltors hâve fifteen days there- 
after to take testimony in rebuttal. That no other or fnrther time shall be 
allowed, except upon the written stipulation of the parties filed lu said cause." 

. i In the instant case the matter stood referred to the référée in bank- 
ruptey upon'the filing of the traverse, on April 30, 1917, and the time 
for the créditer to take its testimony commenced from that day, and 
more than 60 days had expired before the order sought to be vaCated 
was made. The pétition relies principally upon the fact that the attor- 
ney of the creditor having the matter of opposing the discharge par- 
ticularly in charge résides in Maçon, Ga., and was ignorant of the re- 
quirements of such rule above referred to, which automatically on fil- 
ing the traverse sent the matter to the référée to take the testimony 
and réport the findings of fact thereon. 

[1] A bankrupt is entitled to a discharge unless one or more of the 
six grounds set out in section 14 of the Bankruptcv Act (Act July 1, 
1898, c. 541, 30 Stat. 550 [Comp. St. 1916, § 9598 1) are pleaded and 
sustained by proof, and the burden to do this rests upon the objeeting 
creditor. The rule of pleading, as I understand it, requires the same 
certainty in the spécifications of objections as in other pleadings ; such 
certainty as will put the bankrupt on notice of what he is to meet. 
The spécifications filed by the creditor in this case are divided into 21 
heads, none of which meet the requirement, except possibly the twen- 
tieth ground, which does state an objection under section 14b (2). The 
ignorance of counsel of the rules of procédure of the court in which 
the case is pending cannot, except in extraordinary cases, be ground to 
vacate orders properly made in the case, and especially should this 
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not be donc after time has been enlarged to the creditor to file Wch 
spécifications, and those spécifications filed after the expiration of the 
time allowed, and nothing done except the writing of one letter to the 
clerk of this court to ascertain the condition of the pleadings, and hav- 
ing associate counsel residing in this district. It would set a précèdent 
that the court would not be willing to do that a litigant with counsel 
residing out of the district, having a résident associate counsel, slionkl, 
take enlire charge of a phase of the litigation, and, whcn orders were 
duly made, corne in by pétition and bave them vacated on showing that 
he had assumed charge of that phase, and through ignorance of the 
rules of court had allowed the time for maintaining the burden cast 
upon him to expire. This précèdent would be too dangerous for this 
court to establish. 

[2] Something was said in argument to the efïect that the creditor 
would be deprived of the opportunity to collect bis debt: but a little 
considération will sliow the fallacy of this contention. Ko right of 
the trustée to recover any property of the bankrupt unlawfully or 
fraudulently conveyed.is affected in the least by the discharge of the 
bankrupt. Subdivision 4 of section 14b of the act requires that in 
order to prevent the discharge the bankrupt must hâve done the iri- 
hibited act within four months, and the spécifications nowbere allège 
the acts were done within four months of bankruptcy. 

For the reasons above set forth, the pétition to vacate will be denied. 



WING V. McCAI.LUM. 

SAJIE V. SEIXnVICK. 

(District Court, D. Miissacliusetts. July 6, 191G.) 

Nos. 48:5, 484. 

COBPORATIONS ®=>77 — SUBSCKIPTION TO STOCK — CONSTRUCTION OF CONTRACT— 
RiGHTS AND LiABlI.ITIES OF PARTIES. 

Défendants and otlicrs, meniliers of a syndicatc to underwrite the stock 
of a new corporation, who liad sul)scrilied and paid for at par a part 
of tlie stock, entered into a contract witii otliors, de.signatcd as managers, 
by wliicli they transferrcd to tlie managers tlie stock purchased, and 
severally agreed to tako in the aggvegate ail tlie remalning stock and pay 
for the saine on call not earlier than a future date nained. The managers 
were authorized to borrow money to make immédiate payinent for sucli 
stock, to give their note or notes therefor, whicli shonld he binding on tlie 
members of the syndicafe, and to pledge as collatéral therefor tho sub- 
scribers' contracts to buy tlie stock and to pay loans made by the man- 
agers on their accounts and ail the stock of the corporation. On payment 
of their subscri])tions the members of the syndicate were to receive stock 
at par e<iual to their total subscriptions, including that previously paid for. 
Being unalde to sccure a loan for the amount reqiilred, tho managers sub- 
scril)ed for and received the remaining stock, and paid for it with their 
own nonnegotiable note to the coriioration. At the same time they trans- 
ferred ail of the stock and the syndicate contract to a trustée as security 
for payment of tlie note, which was also assigned to tlic trustée by the 
corr)oration, but was thrce years lator reassigned and sold by the corpora- 
tion subject to- certain participation certiflcates which had been sold by the 

£=»For other cases see saroe topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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trustée. To tlieçe transactions the mcmbers of tlie synrticate were not par- 
ties, nor did they ratify the same. ïlie note not havlng beeu paid, tlie 
trustée brouglit suits against défendants on their subscription agreenients 
to recover tlie fiUl aniouut of their subscriptions for the beneiit of the 
holders of the note. ïhere were no allégations as to the amounts reccived 
by the trustée from the sale of participation certiflcates nor what was 
done with the money, nor as to the amount actually reali/.ed by the cor- 
poration from the note. Held, that the exécution by the managers of their 
ovvn note in payment for the stock Issued to them and the sale of such 
note by the corporation was not a borrowlng of money by the managers, 
nor within the authority given them by the syndicale contract, one pur- 
pose of which was to secure for the corporation at once its entlre capital 
for lise in its contempla ted business; that on payment of tlieir subscrip- 
tions défendants were entitled to recelve therefor shares of stock of the 
• corporation with its capital fully paid in at par, and that, in the absence 
of a tender of such stock or allégations showlng that it could and would 
be delivered, the actions could not be maintained. 

At Ivaw. Action by Thomas E. Wing, trustée, against Alexander 
McCallum, and same against Alexander Sedgwick. On demurrers to 
déclarations. Demurrers sustained. 

Coolidge & Hight, of Boston, Mass., and Wing & Russell, of New- 
York City, for plaintiff. Whipple, Sears & Ogden, of Boston, Mass., 
for défendants. 

MORTON, District Judge. Thèse two actions were heard to- 
gether upon demurrer, and the question in each case is whether the 
déclaration states a good cause of action. The déclarations are the 
same mutatis mutandis. 

The défendants and others, hereinafter called interchangeably the 
"subscribers" or "undervvriters," entered into a written agreement 
bearing date September 1, 1907, for the purpose of promoting a cor- 
poration known as the Refugio Syndicate, referred to in this opinion 
as the "corporation." This agreement (hereinafter called the "syndi- 
cate agreement" or "agreement"), was by the undervvriters with each 
otlier, and by them as parties of the second part, with certain other 
persons, parties of the first part, appointed by them to act as their 
agents, and called in , the agreement tlie "syndicate managers," on 
"managers." The présent actions are based upon this agreement. 
Copies of it, and of two other latcr agreements growing out of it, to 
which the défendants are not parties, entitled respectively the "trust 
agreement" and thei "depositors' agreement," are annexed to and made 
a , part of the déclarations. 

The corporation was organized under the laws of New Jersey with 
a capital of $1,000,000, divided into 10,000 shares of the par value of 
$100 each. By whom it waS organized, or for what purpose, if ma- 
terial, does not appear. That it was, to some extent at least, a spécu- 
lative venture, seems évident from certain provisions in the syndi- 
cate agreement relating to the sale or exchange of the stock. To start 
the enterprise 2,000 shares were taken and paid for in cash at par by 
the underwriters. They were desirous, as the syndicate agreement 
recites, of providiiag for the purchase of 8,000 additionaî shares, in 
other words, of the remaining shares as the capital then stood ; but 
they did not wish to take and pay for them at once, as they had donc 
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with the 2,000 shares. At the same time they understood (as agreed 
at this hearing) that the corporation must hâve money to do business 
with. This money would naturaîly be obtained by paying in the 
capital. Part of it had been so obtained, as already noted, from the 
sale of the 2,000 shares. It was evidently contemplated that the re- 
maining 8,000 shares should be taken and paid for, and that money for 
that pnrpose should be borrowed by the managers and repaid from the 
underwriting subscriptions. 

Pursuant to the scheme thus outlined, the syndicate managers sub- 
scribed for the 8,000 shares, and agreed to pay cash for them at par; 
and the underwriters severally, and not jointly, agreed to take pro- 
portionate parts of the 8,000 shares, and to pày cash for the same at 
par on call by the managers, not, hoWever, before January 1, 1909, 
unless otherwise agreed to by 75 per cent, in interest. The under- 
writers transferred to the managers the 2,000 shares they had taken 
and paid for in cash, and authorized the rnanagers to borrow for each 
underwriter, on their (the managers') note or other obligation, which 
was to be binding on the underwriter, a'èum not exceeding his cash 
subscription, to become due not before March 1, 1909. The managers 
were also authorized to pledge as sccurity for the loan or loans so 
obtained the 2,000 shares transferred to them as above, the agreements 
of the underwriters to buy the stock, and the underwritten capital 
stock. I construe this last clause as meaning the stock issued to the 
managers upon payment therefor with the money borrowed by them. 
The 2,000 paid-up shares were intended to fufnish a margin of security 
for the money so borrowed. 

The managers were not required to make a separate loan for each 
subscriber, but were at liberty to make a single large loan if it could 
be donc. Upon payment in ca.sh at par at any time of his full sub- 
scription an underwriter was entitled (whether the money borrowed 
by the managers was in one large loan or otherwise) to the stock which 
he had agreed to take, and also to stock for that which he had trans- 
ferred to the managers ; in other words, in the language of the syndi- 
cate agreement, "to $1,000 face value in said capital stock of said' 
Refugio Syndicate for each $800 of his cash subscription." The man- 
agers were given the "sole direction, management, and conduct of the 
syndicate." "The enumeration of particular and spécifie powers," 
it is said, is not to be "considered as in any way limiting or abridging 
the gênerai power or direction intended to be conferred upon and re- 
served to the syndicate managers." The corporation itself was not 
a party to the agreement, which was wholly between the underwriters 
and the s)'ndicate managers. The agreement was to become operative 
and binding only upon certain conditions, as to which it is enough to 
say that, according to the allégations of the déclaration, they must be 
taken to hâve been met. 

The gist of the scheme was, as I construe the syndicate agreement, 
that eventually the whole capital stock should be divided among thé 
underwriters in certain proportions, unless previously sold or exchang- 
ed, and that they should pay cash at par for the same, that they were 
to take and pay cash at par at once for 2,000 shares, and transfer them 
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to the managers (which they did), and bind themselves to the managers 
to take and pay for in cash at par on call, not before January 1, 1909, 
the reraaining 8,000 shares, unless otherwise agreed before then, and 
that in the meantime, in order to provide the rest of the capital prompt- 
ly, the managers should subscribe for the 8,000 shares and borrovv 
the money to pay for them, pledging as seciirity for the loan the 8,000 
shares so paid for, tlie 2,000 shares, and the subscription agreements 
of the underwriters. 

I do not construe the agreement as aiithorizing the managers to 
borrow money generally for commercial purposes to carry on the 
business of the corporation. Neither, as I understand him, does the 
plaintiff. The scheme was a promoters' scheme, not one for carrying 
on the business of the corporation; and the authority of the man- 
agers was limited to borrowing money to pay for the 8,000 shares of 
stock which the underwriters desired to purchase. Nothing is said 
in the agreement about the managers subscribing for the 8,000 shares. 
But, as counsel for the petitioners said, "They had to subscribe for 
the stock;" otherwise (the conclusion is mine) they would not hâve 
been in a position to deliver the shares to which the underwriters 
were entitled upon payment of their subscriptions. There is no ex- 
press provision that the money borrowed shall be applied to the pay- 
ment of the 8,000 shares. But that is the plain import of the agree- 
ment; and it is agreed by counsel for the petitioner that that is what 
was to be donc. Indeed, unless the money was so applied, the under- 
writers would, or might, be liable not only for their subscriptions, but 
also for money borrowed by the managers ; in other words, would 
run the risk of a double liability, which cannot for a moment be sup- 
posed to hâve been intended. 

The syndicate «igreement had hardly taken efïect when, as ail par- 
ties agrée, the panic of 1907 came on, and it was impossible for the 
managers to raise in one large loan the money required to pay for 
the 8,000 shares. The situation then was that the underwriters had 
individually bought and paid for 2,000 shares of the Refugio stock 
and had deposited them with the managers, with the expectation that 
the remaining shares would be subscribed for by the managers and 
promptly paid for by a loan, and the business of the corporation be- 
gun. The underwriters had agreed to take their pro rata parts of the 
8,000 shares and to pay the managers for them, but not before January 
1, 1909, without the further assent above referred to ; and it had be- 
come impossible for the managers to obtain the money to pay for the 
8,000 shares and complète the capitalization of the syndicate so that 
it could begin business. 

The situation was undoubtedly one of much difficulty. It re- 
mained in abeyance until March 2, 1908, on which date, nothing so far 
as appears having been donc in the meantime, and the agreement 
continuing in force, the following course was adopted : The man- 
agers made their nonnegotiable note for $800,000, payable to bearer 
without grâce on the Ist day of March, 1909, and delivered the same, 
as I understand what was donc, to the Refugio Syndicate ; and that 
corporation turned over to them the 8,000 shares of stock. Under 
the same date, and as part of the same transaction, the managers en- 
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tered into an agreement with the Guardian Trust Company o£ New 
York by which they transferred to it the "syndicate agreement" and 
the 10,000 shares of Refugio stock (i. e., the 8,000 shares so received 
and the 2,000 previously bought by the underwriters), to be held by 
it in trust for the benefit of the holder or holders of the note and 
"of ail persons who shall or may hâve an interest therein." Also as 
part of the same transaction the Refugio Syndicate made an agree- 
ment with the same trust company by which it transferred the note to 
the trust company, with authority to sell and issue upon its (the 
Refugio Syndicate's) order participation certificates therein. 

Thèse agreements are called respectively the "trust agreement" and 
the "depositors' agreement," and copies of them are annexed as afore- 
said to the déclaration. The "trust agreement" is a lengthy instru- 
ment with numerous provisions relating to various matters into 
which it is not necessary to go in détail. The "depositors' agreement" 
is a simpler document. The "trust agreement" provides, among oth- 
er things, that if any subscriber to the "syndicate agreement" pays 
to the trustée the full amount unpaid upon his subscription, the trus- 
tée shall, in accordance with paragraphs II and V of said "syndicate 
agreement," transfer and deliver to him his proportionate share of the 
capital stock of the Refugio Syndicate, or the voting trust certifi- 
cates representing the same, then held by the trustée. This plainly 
was intended to provide for the delivery to such subscriber of the 
stock to which he was entitled upon payment in full in cash of his 
subscription. Whether a subscriber could be compelled to accept vot- 
ing trust certificates in lieu of stock may be doubted, but that question 
does not arise ; non constat that any subscriber would ever be asked 
to do so. The money received by the trustée from underwriters was to 
be applied by it, after deducting its own charges and expenses, to the 
payment of the note. See Trust Agreement, cls. VU and IX. 

The "trust agreement" also provides for the filhng of any vacancy 
caused by résignation or otherwise in the office of trustée, and for 
the vesting in the new trustée upon his appointment, without any fur- 
ther act, deed, or conveyance— in other words, automatically — of the 
property and securities then held by the trustée under the "trust agree- 
ment" and "ail of the, estâtes, trusts, rights, powers, and duties" of 
said trustée. The déclaration allèges that the Guardian Trust Company 
resigned as trustée, and that the plaintifï was duly appointed and qual- 
ified in its place. 

The resuit of this whole arrangement was that the Refugio Syndi- 
cate issued to the managers the 8,000 shares which the underwriting 
agreement contemplated should be purchased by them for cash, and 
received therefor no cash at ail, but only the $800,000 note. It lodged 
this note with the trust company, and authorized participations there- 
in to be sold on its account; and the managers deposited with the 
trust company the 2,000 shares originally purchased by the under- 
writers; the 8,000 shares received in exchange for the note, and the 
underwriting agreements of the sevéral underwriters, as collatéral 
security, not for such amounts as might in fact be received by the 
Refugio Syndicate from lenders, but for the payment of the note it- 
self. In considering the complicated and difficult situation which has 
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arisen, it must be clearly borne în mind that the foundation of the 
new arrangement was the note, that the défendants' agreements are 
avowedly held by the plaintifif only as security on the note, and that 
this action is admittedly for the purpose of enforcing the collatéral in 
order that the note itself may be paid. 

Participation certificates in the note were sold and issued by the 
trust Company; to what amount does not appear. It is said in one 
of the opinions, of which copies are attached to the plaintiff's brief, 
that certificates were issued to the amount of scveral hundred thou- 
sand dollars. But there is no allégation to that effect in either déc- 
laration. 

The Guardian Trust Company l'esigned as trustée in Septemhcr, 
1910, two years or more after the exécution of the trust agreement, 
and the petitioner was, as above noted, duly appointed in its place. 
At the same time the trust company redelivered the $800,000 note to 
the corporation, and the holders of participation certificates issued by 
the trust company surrendered them to the corporation and received 
in lieu thereof participation certificates from the corporation. The 
depositors' agreement entered into between the corporation and the 
trust company was abrogated. Later, in October, 1911, the corpora- 
tion sold and delivered the note, subject to outstanding participation 
certificates therein, to one McDougall, who purchased the same for 
account of the Consolidated Gold Fields of Sorith Africa, Limited. 
The note was not paid when it fell due, and is still outstanding and 
unpaid. Calls were made on the défendants by the syndicate man- 
agers for the payment of their subscriptions, and demand was made 
upon them by the plaintiff. The défendant McCallum has made two 
payments, but has refused to make any further ones. The défendant 
Sedgwick has paid nothing. 

The plaintifif brings this action as substituted trustée to recover the 
entire balance of the défendants' subscriptions, not their proportional 
parts of the amounts actually borrowed, "for the holders of the afore- 
said note and for the syndicate managers." Decl. par. 13. The last 
clause might imply that the object was simply to collect on the under- 
writing, regardless of any loan ; in other words, to enforce a call there- 
on. But counsel for the plaintifif stated at the argument that the 
action is not pressed on that ground. The plaintiff's position is that 
he is acting as trustée under the trust agreement, and isattempting to 
realize upon the security which he holds as such trustée for the pay- 
ment of the note. The plaintiflf contends that "the trustée is now do- 
ing the very thing for which he was appointed trustée, to wit, attempt- 
iïig to collect from thèse underwriters what they owe in order that the 
note may bé paid." Plaintifï's Argument, p. 27. Italics mine. See, 
too, Plaintifï's Brief, p. 15. This is a correct statement of the duties 
of the trustée, and of the only purpose for which he holds the de- 
fendants' subscription agreements under fifth, sixth, seventh, and 
ninth clauses of the trust ifîdenture of March 2, 1908 (Exhibit B). Ko 
ratification by the défendants ofunauthorized action by the managers 
is allêged in the ' déclaration ; and no such contention was made on 
behalf of the plaintiiï at the arguments on the demurrer. 

I assume in the plaintifï's favor, though it is nowhere distinctly al- 
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leged, that the actions are brought not only for the benefit of Mc- 
Dougall, but also for the benefît of the holders of participation cer- 
tificates. 

It seems clear that the note is enforceable against thèse défendants, 
if at ail, only to the extent that it représenta money borrowed by the 
syndicate managers for the purpose for which they had the right to 
borrow money on account of the underwriters, viz. for the purpose 
of purchasing for the underwriters the 8,000 shares. The first ques- 
tion, and one which lies at the threshold of the case, is whether (waiv- 
ing for a moment ail questions as to the validity of the note, the legality 
of the issue of the 8,000 shares, and the right of the managers to enter 
into the trust agreement) the sale of the note by the corporation to, 
and its purchase by, McDougall under the circumstances shown, and 
the sales of certificates of participation in the note, constituted bor- 
rowings by the syndicate managers. 

So far as the McDougall transaction is concerned, it seems to me 
that the question answers itself, and that in no just sensé was it such 
a borrowing. The sale to him took place three years after the trust 
agreement was entered into, and more than a year after the trust 
Company had resigned as trustée and the plaintiiï had been appointed. 
The syndicate managers do not seem to hâve had anything to do with 
it. It was a transaction between the corporation and McDougall, and 
is, in substance, so alleged. 1 do not think that it can be said that a 
sale of the note by the corporation to a third party constituted under 
any and ail circumstances a borrowing by the syndicate managers of 
thé amount received by the corporation. But that is the resuit to 
which, as matters stand, we must come in order to say that there was 
a borrowing by the syndicate managers in the sale of the note by the 
corporation to McDougall. It may be that the corporation could sell 
the note as it could a bond secured by mortgage, though I do not think 
the analogy is quite correct. But the question hère is not of the right 
of the corporation to sell the note. It is whether a sale of it under 
the circumstances described constituted a borrowing by the managers. 
As I hâve said, I do not think it did. 

As to the participation certificates, the managers had authority to 
borrow money and bind the underwriters therefor, as already observed, 
only for the purpose of paying for the 8,000 shares for which they had 
subscribed, and the purchase of which, in the interest of the under- 
writers, was the principal, if not the sole, object of the syndicate agree- 
ment. The scheme contemplated that the money borrowed by the 
managers, or by their authority, should be applied to the payment of 
those shares; so that, when ,the underwriters paid up their subscrip- 
tions, they would receive stock in a corporation whose capital of 
$1,0C)0,000 had been paid in full, and the shares in which each repre- 
sçnted $100 paid in cash. Any sçheme not calculated to secure that 
résuit was not within the managers' authority., . 

Not only is there no allégation that the money received f rom the sale 
of participation certificates was^ applied by the corporation in payment 
for the stock, biit'it affih-natively;àl)p'ea:rs, I think, tliat the 8 ;000 shares»,' 
which apparently'^re;tp be lurheq over to tliè 'undenvritérs as paV- 
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ment of their subscriptions, werç issuecj inr violation of law. The New- 
Jersey statute, of wl\îçh thijs court takçs judiçjal notice, provides that: 

"Nothing but money shall be considered as payment of any part of the 
capital stock of any corporation organized under tbis act." N. J. Corpora- 
tion Act (2 Comp. St. 1910, p. 1630) § 48. 

See Dill on N. J. Corporations (3d Ed.) p. 7Z. 

The only thing given in payment, if payment it can be called, by the 
syndicate managers for the 8,000 shares issued to them, vvas, so far 
as appeaxs, the note for $800,000. This was in plain violation, I think, 
of the statute. See Maine v. Butler, 130 Mass. 196; Pierce v. Bryant, 
5 Allen (Mass.) 91. 

The plaintiff contends that there was no issue of stock within the 
meaning of the statute : 

"We again urge upon this court the suggestion tliat there was no issue of 
stock in the sensé in which that terni is used in the statute. * * * It was 
plainly the intent of the parties that the stoclî should be fully paid for in casli 
before it became outstanding." Plaintiff's Supp. Brlef, p. 4. 

It is enough to say that the syndicate managers, the corporation, and 
the trust company ail treated it as an issue. If the stock was not is- 
sued, the plaintiff's case is certainly no better. Money received in this 
action will be paid by the trustée to persons interested in the note, and 
the stock will apparently be turned over;as it is to the underwriters, or 
not turned over at ail, and the défendants will get nothing for their 
money. If so, the scheme adopted by the managers difïers essentially 
from that authorized by the underwriting agreement. 

The plaintiff's position is, as I understand it, that, as soon as any par- 
ticipation was sold, the underwriters' liability became fixed for the full 
amount of their subscriptions as collatéral on the note, that the trustée 
can enforce the agreement to the full extent.of the subscription, and 
that, if the défendants are not liable for more than their- proportionate 
parts of the amounts actually receiyed by the Refugio Syndicate for 
sales of participations and of the note, which the plaintif" does not ad- 
mit, the surplus is to be returned tp; the underwriters ,3^; excess col- 
latéral; in other words, that the sale of a; ,$1,000 participation fixed 
the underwriters with liability for the full amount of tlae $800,000 
note.^ ■ ; ' . ' ■ ': ■ . > 

I do not think that this position, jis sound. The underwriters never 
agreed to guarantee ail commercial paper or ail obligations which the 
managers might think it wise to put ; put or assume. They authorized 

iThe plaintifC's counsel thus stated its contention: "Now, ^ssume that 
as a matter of défense thèse défendants càn shô*, If it be à fact, that 
our qestuis qui trustent of this trust are not entiïled to a full return and that 
their' obligations may, perhàps, hâve to be scaled down pro rata. I do not con- 
cède that, but I say that such a contention might pos^ibly be made. If It 
be a proper contention, it is a contentionhy way of défense. The underwriting 
agreement was collatéral. The collatéral can be enforced for the full aniourit. 
I know of no rule of law which forblds liiiè holder of collatéral exceeding the 
amount of thé obligation for which it is collatéral frbm enforcing and coUecting 
the-fulL amount of the collatéral, so he will hâve to aceount to.isoniebody for 
the/pxcesgï andlt may be tlja^ we will hâve; to- aceount later fior some gxcess 
to, thèse underwriters. Idon't know., Èiit whe^ther that is so or not, that Is 
a imatter of défense. That Is à màtter oh the évidence, ijot on the demurrer.'" 
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the managers, as has already been said, to borrow on their account 
money to. pay for the 8,000 shares which they wished to acquire, and 
which they expected to come to them, on payment of their subscrip- 
tions, as stock on which $100 a share had been paid, and also, it would 
foUow, as stock in a company whose capital of $1,000,000 had been 
paid in fuU. There are no allégations as to the amounts actually re- 
ceived from the sale of the note or from the sales of participations in 
it nor as to what was done with the money. For aught that appears, 
the note and participations may hâve been sold by the corporation at 
large discounts, or the money received may bave been paid to or re- 
ceived by the trust company, and may be held by it against the note, 
as the trust agreement provides shall be the case with moneys paid 
upon the subscription agreement. In either case the situation would 
be one not contemplated by the underwriters, and in regard to which 
the syndicate managers had no authority to bind them. 

While the sale of participation certificates in the note made and is- 
sued by the syndicate managers was, if done with their procurement 
and assent, not open to objection as a mode of borrowing, the sales of 
such certificates and of the note in the market by the corporation for 
any price that it or they would bring, which, for aught that appears, 
is what was done, was, I think, outside the scope of the authority con- 
ferred upon the syndicate managers, and crealed no binding obligation 
on the underwriters. The gênerai power and discrétion given to the 
managers in the direction and management of the syndicate cannot be 
construed as enlarging a limited agency into a gênerai one, but must 
be construed as relating to the exercise of powers within the scope of 
the authority conferred. Whatever may be the meaning of the provi- 
sion in the syndicate agreement that the note or other obligation of the 
managers shall be binding on the subscribers without any duty on the 
part of the lender to inquire into the performance by the managers of 
their obligations, it cannot relieve the lender from the efïect of knowl- 
edge of the character of the undertaking on the part of the under- 
writers and of the relation of the managers thereto, as shown in the 
syndicate agreement, of which the lender is bound to take notice by 
reason of the référence thereto contained in the note. 

There is a still further difficulty with the cases as they stand. As 
I hâve said, each subscriber or underwriter is certainly entitled upon 
payment in full at par in cash of his subscription to the stock for 
which he subscribed, fully paid, and to stock for that which he trans- 
ferred to the managers, requoting the syndicate agreement, "to $1,000 
face value in said capital stock of said Refugio Syndicate for each 
$800 of his cash subscription." Thèse provisions are incorporated by 
express référence into the trust agreement. The resuit is, it seems to 
me, that the plaintiff cannot compel performance by the défendants of 
their subscription agreements unless he is ready and willing to deliver 
to them on payment of their subscriptions the stock to which they are 
entitled. There is no allégation in either déclaration of readiness to 
deliver such stock upon payment by the défendants of their subscrip- 
tions ; and it is not alleged that there has been any offer or tender of 
it. Such an allégation would not be necessary if the plaintiff's theory 
that the défendants became absolutely liable on their subscriptions as 
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cplla,teral to the note upon the i sale oii pârticipatioûs în.tîie' note, or 
ajbsolutely boufid by any note made by thg managers, is correct.^ I hâve 
aifjeady said in another connection that'this theoty ;does not seem to 
me Sound. It may well be d.oubted whether the plaintiff is in a position 
to deliver the stock if the, issue of the 8,GÇ)0 shares is illégal. The 
défendants cannot be compelled to take stock about Éhe legality of 
wjiose issue there is a question, any more than à purchaser of real es- 
tatç. can be compelled to accept a doubtful title. But that question 
is not.hefqre me, : , , ■.,.- 

The, défendants contend that :.i thé plaintifï. cannot sue in his own 
nanje, . .Tf he.. dpclaration allèges that the Guardian Trust Company rec- 
ognized th^ti the plaintifï vvas duly appointée trustée in the place of the 
Guardian, Trust, Company, and that he duiy qualified as such trustée, 
anij: has,sinc^ .been>;acting as such. The trust agreement provides, as 
observed above, for the fàlling of vacancier liU - the office of trustée, 
w.bether caus^^d by résignation or, otherwise, and,-. that the-^new trustée 
shall succeed to ail the rights, property, powers, and, privilèges of the 
former trustée..,, It seems to be clear that, under the law of New York, 
which the trust agreement provides shall -be the law by which it and 
the notes shall be construed and the rights of the parties determined, 
as,;well as under the laws of Massachusetts, the plaintifï lias a locus 
standi. r . 

• If the questions presentedby this demurrer were raised for the first 
time, I should feel obliged, for the reasons indicated, to sustain thèse 
demurrers. This underwriting bas, however, been the subject of much 
litigation in the fédéral and state courts in New York, and the déci- 
sions there hâve been adverse to the subscribers ; but no opinion bas 
come to my notice showing satisfactorily the reasoning by which that 
resuit was reached. So far as I am informed, no state court of last 
resort has yet passed upon the matter,. and it has not been decided by 
any Circuit Court of Appeals. 

If the demurrer be overruléd, the défendants will be put to the 
trouble and expense of a jury trial, which will go for nothing if what 
seems to me to be the correct view of the law should ultimately pre- 
vail. There is no way under theidefective fédéral practice in which 
the questions raised by this demurrer can be presented to an appellate 
court without a trial on the merits, unless the demurrer be sustained. 
It seems to me, therefore, that notwithstanding the great respect which 
is due to the décisions on this matter of the New York courts, fédéral 
and state, the défendants are entitled to bave me follow my ôwn view 
and sustain the demurrer. 

It should not, however, be lost sight of that to the extent to which 
participations were sold at par and the money realized therefrom reacl) - 
ed the corporation and was applied in payment of the stock the resuit 
was in. substance vvhat the underwriters contemplated should be done, 
I express no opinion: whether, consistently with the facts, the déclara- 
tion can be so amended as to state a good cause of action in référence 
theretq. 

Demurrers sustained. 
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UNITED STATES v. GINSBEÏRa. 

(District Court, W. D. Missouri, W. D, July 13, 1014.) 

No. 11. 

1. Aliens ©=68— Naturaxization Proceedinqs. , 

^ proceoding for naturallzatlon in judge's diambera adjolnlng the 
courtroom, upon due announcemont and notice, sufficlently complied witli 
Naturalizatlon Act June 29, 1906, c. 3592, § 9, 34 Stat. 599 (Comp. St. 1916, 
j § 4368), reauirlng final hearing to be had in open court, and section 11 
(Comp. St. 1916, § 4370), providing that tlie United States sball hâve the 
right to appear. 

2. Aliens <@=>7114 — Naturalization— Qualifications. 

In a proceedîng under Naturallzatlon Act 1906, § 15 (Comp. St. 1916, § 
4374), to cancel a naturallzatlon ccrtlficate, respondent's affidavlts held 
to, show. that he dld not possess the qualifications required b.y section 4, 
; subd. 4, providing that "it shàll be made to appear to the satisfac-tlon of 
the court adinittlng an alien to cltlzenship that immedlately preceding the 
date of thls application he bas resided contlhuously wlthin the United 
States five years at least and withln the state * ♦ • where such 
court Is at the tlnie held one year at least." 
8. Aliens <g:=o7li^ — Natubalization— Qualification of Witnesses. 

In a proceedîng un.der Naturallzatlon Act 1906, § 15, to cancel a nat- 
uralizatlon certlficate, j-espondent'e affidavlts 7ieM to show tliat hls wit- 
nesses dld not possess the qualifications prescribed by section 4, subd. 2, 
providing that the pétition shall be verified by the affidavlts ot two créd- 
ible witnesses who are citlzens of the United States. 
4. Aliens <©=>62 — Natubalization— Qualifications. 

Naturallzatlon Act 1906, § 4, subd. 2 (Comp. St. 1916, § 4352), providing 
that an alien must hâve resided contlnuously wlthin the United States five 
years and wlthin the state at least one year, contemplâtes actual and 
substantlal résidence which jnust be coïncident with intent. 
6. Aliens <©=>68 — Natubalization— Statute—Compliance. 

In a naturallzatlon proceedîng the application and proofs must conform 
to the clear mandate of the law. 

In Equity. Bill by the United States of America against Solomon 
Louis Ginsberg to cancel his naturalization certificate. Bill dismissed. 

Francis M. Wilson, U. S. Atty., of Kansas City, Mo., and M. R. 
Bevington, Chief Naturalization Examiner, of St. Louis, Mo., for 
the United States. 

George N. Elliott, of Kansas City, Mo., for respondent. 

VAN VAUKENBURGH, 'District Judge. The respondent was ad- 
mitted to citizenship in this court on the 18th day of December, 1912. 
April 29th the government filed its bill to cancel the certificate under 
section 15 of the act of 1906, which provides: 

That "it shall be the duty of the United States district attorneys for the 
respective districts, upon affldavlt showing good cause therefor, to institute 
proceedlngs in any court having jurisdiction to naturalize aliens in the judi- 
clal district In which the naturalized citizen may réside at the time of brlnglng 
the suit, for the purpose of settlng aslde and canceling the certificate of citi- 
zenship on the ground of fraud or on the ground that such certificate of citi- 
zenship was illegally procured." 

The afHdavits filed are annexed to the bill as exhibits. They were 
tendered ïind accepted upon the hearing as the évidence upon which 

^=9For ottaer cases aee same tapie & KEY-NUMBBR in ail Key-Numbered Dlgesti & Indexai 
244 F.— 14 
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a decree of cancellation should be granted or denied. Respondent in 
his answer admits the truth of the statements in the affidavits of him- 
self and his two witnesses, Casey and Kirtley, but counsel differ as 
to the légal effect thereof. Respondent dénies the jurisdiction of this 
court in this proceeding to cancel and set aside the decree originally 
rendered and the certîficate issued pursuant thereto, and further con- 
tends that he was entitled tp be received as a citizen, and that the bill 
should be dismissed. The government bases its prayer for cancella- 
tion upon three grounds : 

"That hearing was not had upon the pétition in open court as prescribed 
by the statute, but the case was disposée! of in chambers, a place not an 
'open court' within the meaning of the statute, and without the United States 
being given an opportunitj' to be lieard In opposition thereto. 

"(2) That the applicant did not hâve the continuons United States and state 
résidence, Immediately preceding the date of petltioning, reqnired by the 
statute to confer naturalization jurisdiction upon the court, and to entitle 
Glnsberg to citlzenahlp. 

"(3) That the verifylng witnesses, who were permanent résidents of Missou- 
ri, were incompétent to act in this case, inasmuch as the applicant did not 
possess the United States and state résidence demanded by the statute, and 
which It was necessary for theni to swear to to glve tlie court naturalization 
jurisdiction in said case, he being an actual physical résident of Brazll for 
practlcally ail such period of time." 

[1] With respect to the first of thèse contentions the court record 
of December I7th shows that it was ordered "that court do now ad- 
journ until tomorrovv morning at 9:30 o'clock." The affidavit of Gins- 
berg on this point is as follovvs : 

"That said pétition for naturalization 505 was first called for hearing at a 
night session of the aforesaid court held December 16, 1912 (evidently meant 
for December 17th), tliat objection was raised to said pétition at that time, and 
that, after a brief questloning on the part of the court, said pétition was pass- 
ed over with instructions for said aillant and his witnesses to appear at 
chambers, that is, tlie judge's room behind the courtroom, the followlng 
Wednesday morning, to wlt, December 18, 1912, at some time after eight 
o'clock, when the hearing on said pétition 505 would be had ; 

"That said affiant, together with his witnesses, appeared in the room In- 
dieated, to wit, the judge's chambers or room behind the courtroom, about 
balf past 8 in the morning of said December 18, 1912, when ail parties 
were examined by the judge, and order of admission to cltizenship made." 

In his answer respondent allèges : 

"That on said 18th day of December, 1912, at a time fixed by the judge of 
the court by public announcement, and at the room in the fédéral court build- 
ing in Kansas City, Mo., as publk^ly directed by the judge of the court, he ap- 
peared with his two witnesses named in the pétition flled hereln, and before 
Hon. Smith Mcl'liersoii, presidliig and acting as the judge of said court, with 
a clerk and a marshal présent and duly acting as such officers, respectively. 
of said court, as shown by the records of said court, and by a public hearing 
lu such open court." 

Then follows a récital of the subséquent proceedings. 

Mr. Bevington, chief naturalization examiner for this district, in 
his afifîdavit quotes and adopts the foregoing statements of Ginsberg 
as correctly setting forth what occurred. He concludes theref rom : 

"That said naturalization was contrary to the plaln and spécifie terms of 
the statute, in that final hearing was not had 'in open court,' and was there- 
fore illégal." 
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The bill upon this point refers to section 9 of saîd act, which pro- 
vides as follows: 

That "every final hearing upon such pétition sliall be had in open court be- 
fore a judge or judges tbereof, and every final order which may be made upon 
such pétition shall be under the hand of the court and entered in full upon a 
record kept for that purpose, and upon such final hearing of such pétition the 
applicant and witnesses sliall be examined under oath before the court and 
in the présence of the court." 

The District Attorney in the bill then concludes: 

"That the hearing on the application and pétition of respondent for naturali- 
zation was held in the judge's chambers adjoining the courtroom, and not in 
open court as by law fequired." 

Upon the record, as thus presented, this court must détermine 
whether, in this respect, the procédure was so irregular and so far in 
contravention of the statute as to constitute an illégal procurement of 
the certificate of citizenship. 

In conjunction vi'ith section 9, supra, section 11 should be read and 
considered : 

That "the United States shall hâve the rlght to appear before any court or 
courts exercising jurisdiction in naturalization proceedings for tlie purpose of 
cross-examining the petitioner and the witnesses produced in support of his 
pétition concerning any mntter touching or in any way affecting his right to 
admission to citizenship, and shall hâve the right to call witnesses, produce 
évidence, and be heard in o^iposition to the granting of any pétition in 
naturalization proceedings." 

If this court, without due announcement and notice to the govern- 
ment, should take up a naturalization case at an unseasonable hour, and 
an unusual place, and should grant a certificate upon the ex parte 
showing of petitioner, I hâve no doubt that such action would be so 
irregular as to import illegality in the procurement of that certificate ; 
but a court may sit as a court in chambers adjoining the regular court- 
room, and may adjourn and hear any proceeding there upon proper 
announcement and notice; and this may be done, at some reasonable 
hour fixed, for the purpose of expediting business and avoiding delay 
and interférence with the regular call in the courtroom at the conven- 
tiorial hour. If the government has been advisèd of this arrangement, 
in order that it may exercise its right to appear and take such action 
as it may see fit concerning any matter touching or in any way affect- 
ing the petitioner's right to admission to citizenship, the entire spirit 
and purpose of the law has been satisfied. I am unable to say from 
this record that thèse requirements were not observed. On the con- 
trary, it seems to be sufïiciently established that they were substan- 
tially observed. 

[2, 3] Grounds 2 and 3 may properly be discussed in the same con- 
nection. With respect to his résidence, the respondent in his affidavit 
has the following, among other things, to say: 

"That in said pétition for naturalization said afflant is made to say that he 
has been a continuous résident within the United States since August 15, 
1904, and in the state of Missouri since August 23, 1904. 

"That at no time has said afflant made any such elaim, and the claim thus 
made is a resuit of the action of the clerli of the aforesald court in framing 
said pétition. 
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"Tliat as he then éxplained to the said clerk of court, and to the court Itself 
afterwards this afflant liatl been an actual physical résident of Brazil, South 
America, from August 5, 1905, until February 24, l&ia, during ail of which 
time he was eniployed in said country as a misslonary by the Buptist Board of 
Foreign Missions. 

"That from August 15, 1904, until June 15, 1005, this afflant had been in 
the United States, on leave, of absence ; that for a period of some seven yeaTs 
prier to said August 15, 1904, he had been living contlnuously in said republic 
of Brazil. 

"That during the period of flve years immedlately preceding the date on 
which his application for nnturalizatlon was filed, or from June 7, 1907, to 
June 7, 1912, this afflant had been actually and physieally résident within 
the United States only from April 10, 1912, to June 7, 1912. 

"That duriug ail of said period of employment by the said Baptist Board of 
Foreign Missions, as a missionary, in Brazil, the said afflant bas at the end 
of each seven years been glven a vacation of some 14 months. 

"That it has been the affiant's practice to spend such vacations in the Unit- 
ed States, visitlng witli his wife's relatives, followlng which he would return 
to his home in Brazil. 

"That in the year 1893, this affiant was married in Brazil to Miss Emma 
Morton, a native of Missouri, and that as a resuit of this union there hâve 
been born and ralsed in Brazil seven children. 

"That this affiant finlshed his school studies in the year 1890 in England, 
and thereafter departed for the republic of Brazil, where he served, independ- 
ent of any dénomination, as a missionary until 1893, when he ideutilled hlm- 
self with the Foreign Mission Board of the Southern Baptist Convention, with 
whom he lias since contlnuously served. 

"That at the time he, the said afflant, declared his Intention to beeome a 
citizen of the United States, on September 14, 1904, he fully intended to sever 
his connection with the aforesaid Mission Board, and remain In the United 
States, but the condition of the work he had been engaged upon In Brazil 
made It necessary for him to return and again take up his résidence in that 
country. 

"That this afflant, during the periods of his résidence in Brazil, that Is, from 
the year 1890 on, dîd not see the gentlemen who acted as verlfying witnesses 
in his said pétition for naturalizatlon, they being dUrlng said period of time 
résidents of the United States and of the state of Missouri. 

"That this affiant at the time of petltloning, and at ail times thereafter, had 
disclalmed any Intention of alleging continuons United States résidence, stat- 
ing, whenever asked the actual facts concerning his résidence In Brazil, as 
above recited." 

The affidavits of the witnesses as to their acquaintance with and 
knowledge of the petitioner confirm this statement. The respondent, a 
native and citizen of Russia, was educated in England, and since 1890 
has resided in Brazil, as stated in his affidavit. 

Paragraph 3 of the second subdivision of section 4 of the Naturaliza- 
tion Act of June 29, 1906, under the provisions of which Ginsberg's 
pétition was filed, provides that: 

The pétition shall "* * * be verifled by the affidavits of at least two 
crédible witnesses, who are citizens of the United States, and who shall state 
in their affidavits that they hâve personally known the appUcant to be a rési- 
dent of the United States for a period of at least five years contlnuously, and 
of the state, * * * In which the application is made for a period of at 
least one year, immedlately preceding the date of the filing of his pétition," etc. 

The fourth subdivision of said section 4 providesi 

"It shall be made to appear to the satisfaction of the court admitting any 
a lien to citizenship that Immedlately preceding the date of his application he 
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has resided contlnuously within the Ûnlted States five years at least, and 
vvltliiii the state * * * where such court is at the time held one year at 
least." 

[4] While intention is one of the determining éléments of résidence, 
neverthelcss intention alone is not sufficient, but must be coincident 
with the physical act. A citizen and résident of a foreign country 
may form the intention of becoming a résident of Missouri, but if he 
nevcr comes to Missouri to take U]} such résidence, bis intention is in- 
operative; nor is a fleeting visit, without purpose or efïect to estabhsh 
a domicile, more ciïective. True, it has been held that the words "re- 
sided continuously" do not mean that the applicant must not hav© been 
outside of the territory of the United States during the five years pre- 
ceding naturalization, but has référence to changes of domicile only. 
United States v. Cantini (D. C.) 199 Fed. 857 ; In re Schneider (C. C.) 
164 Fed. 335. But thèse cases présuppose an actual résidence; the 
absences being mère casual visits for stich periods and under such cir- 
cumstances and conditions as not to be inconsistent with that domicile. 
The act, however, contemplâtes actual and substantial résidence within 
the United States (it will be not-ed that the statute uses the word "with- 
in," which is significant) not only as tangible évidence of intent, but in 
order that thepetitioner may ab.sorb the spirit of our institutions and do 
bis part in the discharge of reciprocal obligations. This idea is very 
clearlv advanced by Mr. justice Van Deventer, speaking for the Su- 
prême Court, in Luria v. Ûnite<l States, 231 U. S. 9, 22-24, 34 Sup. Ct. 
10, 13 (58 L. Ed. 101): 

"But It is said thi't it was not essential to naturalization under j)rior laws 
(Kev. Statutes, S§ 2105-2170) that the applicant sUould intend thereafter to 
réside in the l'nited States; that, if he otherwise met the statutory requlre- 
ments, it was uo ohjeirion that he intended presently to tal^e up a permanent 
résidence in a foreif;ii country ; tlaat the act of lîHK), differing from prior 
laws, requires the iipplicant to déclare 'that it l.s his intention to réside per- 
manently within the United States' ; and therefore that Congress, when enact- 
ing the second paragraph of section 15, must hâve Intended that it should 
apply to certiticates issued under that act, and not to those Issued under prior 
laws. It is true that section 4 of the act of l!)0<j exacts from the applicant a 
déclaration of his intention to l'eside in the United States, and it Is also true 
that the prior laws did not expressly eall for such a déclaration. But \ve 
thinlv it is not true that under the prior laws it was iinmaterial whether the 
applicant intended to réside in this country or presently to talie up a permanent 
résidence in a foreign country. On the contra ry, by necessary implication, as 
we think, the prior laws conferred the right to naturalization upon such 
aliens only as contemplated the continuance of a résidence already establlshed 
in the United States. 

"Citizenship is membership in a political society and iuiplies a duty of alle- 
giance on the part of the meraber and a duty of protection on the part of the 
Society. Thèse ai'e reciprocal obligations,' one being a compensation for the 
other. Under our Constitution a naturalized citizen stands on an equal footing 
with the native citizen in ail respects, save that of eligibillty to the presidency. 
Minor v. Haiipersett, 21 Wall. 162, 165 [22 L. VA. 627] ; Ellv v. Willîins, 112 U. 
S. 94, 101 [5 Slip. Ct. 41, 28 L. Ed. 64'i] ; Osborn v. Banli, » Wheat. 738, 827 [G 
L. Ed. 2041. Turning to the naturalization laws preceding the act of 1906, 
being those uuder which Lurià obfalned his certiticate, we flnd that they 
required: First, that the alîen, after coming to this country, should dé- 
clare on oath, hefore a court or its clerk, that it was bona tide his intention 
to. hecome a citizen of thé Ûnlted States and to renounee forever ail alleglance 
and fidelity to any foreign sovereîgnty ; second, that at least two years should 
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elapse between the maklng of that déclaration and his application for admis- 
sion to cltizenship ; tliird, that as q. condition to his admission the court 
should be satisfled, throngh the testimony of citizens, that he has resided witl»- 
in the United States iive years at least, and that durlng that time he had be- 
haved as a man of good moral eharacter, attached to the prineiples of the Con- 
stitution of the United States, and well dlsposed to the good order and happi- 
ness of the same ; and, fourth, that at the time of his admission he shoiild 
déclare on oath that he woiild support the Constitution of the United Stat(»s, 
and that he absolutely and entirely renounced and abjured ail allegiance and 
fldellty to every foreign soverelgnty. Thèse requirenients plainly confem- 
plated that the applicant, if adniitted, should be a citizen in fact as welI as 
in name ; that he should assume and bear the obligations and dutles of that 
status as well as enjoy its rights and privilèges. In other words, it was con- 
templated that his admission should be niutually bénéficiai to tlie government 
and himself, the proof in respect of his established résidence, moral eharacter. 
and attachment to the prineiples of the Constitution being exacted beeause of 
what they promised for the future, rather than for what they told of the past. 
"By the clearest implications those laws show that it was tiot intended that 
naturalization could be secured thereunder by an alien whose purpose wns 
to escape the duties of his native allegiance without taking upon himself 
those of cltizenship hère, or by one whose purpose was to réside permanently 
in a foreign country and to use his naturiilization as a shleld agalnst the 
imposition of duties there, whilo by his absence he was avoiding his diities 
hère. Naturalisation secured wlth such a purpose was wanting in one of its 
most essentiel éléments — good faith on the part of the applicant. It in- 
volvcd a wrongful use of a beneficent law. True, it was not expressly for- 
bidden ; neither was it authorized. But, being contrary to the plain im- 
plication of the statute, it was unlawful, for what is clearly iuiplied is as 
mucli a part of a law as what is expressed. United States v. Babbit, 1 Black 
55, 61 [17 L. Ed. 94] ; McHenry v, Alford: 168 U. S. 651, 672 [18 Sup. Ct. 242, 
42 L. Ed. 614] ; South Garolina v. United States, 190 U. S. 437, 451 [26 Sup. 
Ct. 110, 50 L. Ed. 261, 4 Ann. Cas. 737]." 

The spirit of the law excludes constructive résidence. 

[5] In view of thèse considérations and of statements and admis- 
sions of the respondent, there can be no doubt, in my mind, that Gins- 
berg did not possess the quahfications prescribed by law, and that his 
witnesses were Hkewise disquahfied. He was, and had been through- 
out the required period, a résident of Brazil. The application and 
thè proofs ofïered must conform to the clear mandate of the law. 
United States v. IMartorana, 171 Fed. 39/, 96 C. C. A. 353; Ex parte 
Lange (D. C.) 197 Fed. 769. 

There remains to be considered whether the act clothes the court 
with authority to set aside the fortner decree in this action and in thè; 
situation disclosed by the record. It has been held that the term "ille- 
gally procured," as useddn section 15 of the act, imports a certificate 
issued by a court without jurisdiction or in violation of the law's pro- 
cédure ; without a pétition or witnesses, or notice, or hearing, for ex- 
ample. United States v. Albertini (D. €.) 206 Fed. 133. But, on the 
other hand, the act has been construed to mean that an admission to 
cltizenship through an èrroneous construction of the act is an illégal 
procurement thereof. Unite'd States y. Plaistow (ï): C.) 189 Fed. 1006; 
United States v. Simon (C. C.) 170 Féd. 680 ; and perhaps inferentially, 
in United States v. Kolodner, 204 Fed. 240, 124 C. C. A. 1. 

The validity of section 15 ôf the act has been judicially established, 
and the remedy by independent suit to cancel has been upheld. United 
States V. Mansour (D, C.) 170 Fed. 680, affirmed 226 U. S. 604, 33, 
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Sup. Ct. 217, 57 L. Ed. 378; United States v. Plaîstow (D. C.) 189 
Fed. 1007 ; United States v. Simon, supra ; United States v. Kolodner, 
supra; United States v. Spolirer (C. C.) 175 Fed. 440; fohannessen v. 
United States, 225 U. S. 227, 32 Sup. Ct. 613, 56 L. Ed. 1066. In the 
majority of thèse cases fraud was specifically alleged and proved. 
In United States v. Spohrer, supra, tlie court stated that the Suprême 
Court has drawn a sharp distinction between cases where, as in 
Throckmorton's, 98 U. vS. 61, 25 L. Ed. 93, the proceeding was not ex 
parte, but there has been a sharp controversy pending for years between 
parties represented by counsel, and in which the finding of the land com- 
missioners had been affirmed by the judgment of a fédéral court, and 
cases where, as in Minor's, 114 U. S. 233, 5 Sup. Ct. 836, 29 U. Ed. 110, 
and in naturalization cases, they are ex parte. In United States v. 
Simon, supra, Judge Lowell found it unnecessary to dispose of the 
contention that the court has jurisdiction to cancel a certificate because 
the court of naturalization erred in its findings of fact. In Johan- 
nessen v. United States, supra, it was held : 

"Prior décisions of this court liTTldlufr tUat a jud^çment of a compétent court 
admittlng a persoii to eitizensliip is. like every otlier jud^nient, compétent 
évidence of its owii validity, go no furtlier tlian protecting tlie judgment from 
collatéral attack. 

"Congress may autliorize direct proceedings to attack certlflcates of cltlzen- 
shlp on the gronnd of fraud and lllegality ; and section 15 of Act June 29, 
liX)(;. ;i4 Stat. "jSMJ. tïOl, c. :','y92 provlding for sucli cases, Is a valid exercise of 
the power of Congress under article 1, § 8, of the Constitution of the United 
States. 

•'Tlie foundation of tlie doctrine of res judicata or estoppel by .ludgment Is 
that both parties hâve had tlieir day in court (Southern Pacifie R. B. Co. v. 
United States, 1()8 TI. S. 148 [18 Sup. Ct. l.S. 42 Ij. Kd. ;(5i5]) ; and where a 
certificate of nuturalis'.ation was issued without the government appearlng 
there is no estoiipel against it, nor is such a certificate conclusive agalnst the 
public. 

"Certificates of naturalization, like patents for land or inventions, when 
Issued ex parte can be annulled for fi'aud." 

It may be noted that the court in that case had no occasion to résolve 
the question whether error of law or fact amount to illégal procure- 
ment. It submits a query as to the conclusive effect of the certificate 
of naturalization issued after appearance and cross-examination by 
the government in tlie following language : 

"What may be the effect of a .iudguient allowing naturalisation in a case 
where the governinent lias appeared and litigated the matter Uoes not now 
concern us." 

It would seem that the answer to this query should apply as well to 
a case where the government had been advised of the setting of a hear- 
ing in naturalization, and had thus been given opportunity to appear 
and litigate the matter, but had for some reason failed to exercise 
this privilège. The desirability that errors in naturalization proceed- 
ings, whether arising from fraud or otherwise, should be revised and 
corrected, is apparent. In United States v. DoUa, 177 Fed, 101, 100 C. 
C. A. 521, the Circuit Court of Appeals for the Fifth Circuit held 
that a proceeding for naturalization is not a case within the meaning 
of the act conferring appellate jurisdiction upon Circuit Courts of Ap- 
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pèal, and there fore not appe^lable. Other courts haye assmned juris- 
diction iti such cases, ^s in United States v. Brelin, 166 Fed. 104, 92 
C. C. A. 88. But in. such cases itdoes not appear that the right of re- 
view or the jurisdiction of the appellate court was challenged. Again, 
wliere citizenship was granted by a state court, the right of appeal 
has been denied on the ground that state courts, when acting in natural- 
ization cases, are merely agencies of the national government; that 
naturalization of aliens is an act of grâce, not right, and is not necessa- 
rily a business of the courts. Thèse proceedings are conducted in many 
jurisdictions, state and national ; records of sucli proceedings are not 
preserved, and in many instances supervision by officers of the govern- 
ment is inipracticable. Therefore direct appeals, even if permissible, 
must generally prove unsatisfactory and ineffective. I therefore incHne 
to the judgment of those courts that hâve accorded to the fifteenth sec- 
tion its broadest and most comprehensive construction as authorizing 
canççllation proceedings. 

However, the national courts are not fully in accord. Some serions 
questions, to M^hich I bave adverted, bave not, been authoritatively set- 
tled. . The Suprême Court itself, in Johannessen v. United States, su- 
pra,' bas expressly reserved its ruling upon a matter of weighty im- 
portance in the case at bar. Inasmuch, therefore, as the certificate has 
been granted, as no fraud is charged, but error of law on the part of 
the court in a hearing when the matters hère complained of were sub- 
mitted, and in which, as must be presumed from this record, the gov- 
ernment had a right to appear and be heard, I feel constrained to leave 
the decree of naturalization undisturbed. It is extremely désirable, in 
the administration of this law, that the questions presented should be 
finally and authoritatively settled. As freely conceded, the government 
is in a far better position to prosecute the appeal tlran respondent. 

For the reasons stated, the bill will be dismissed, and decree may 
be entered accordingly. 



HARRIMAN NAT. BANK v. liUIET et al. 
(District Court, E. D. Soutli Oarolina. December 23, 1916.) 

1. Fbatidulent Oonveyaxces <S==5.'>!> — Life Insueaxce bï Insolvent. 

Under équitable principles a nian on becomlng insolvent does not be- 
come such a trustée for hls ereditors of hls remaining assets that any dis- 
position thereof, though without fraud. mnst be for their benefit, with the 
resuit that, taking out Insurance on his life for the benefit of his family, 
the ereditors are entitled to the entire proceeds thereof; but the true rule 
is that he must not niake donations to the préjudice of existing ereditors, 
so that they are entitled to the proceeds only to the extent that assets 
were lessened by payment of premiuias. 

2. Exemptions <®=>50(1) — Life Insurance — IOxckssive Pebmiums. 

Under Civ, Code S. 0. 1912, § 2721, providing that a life policy for beneiit 
of insured's wife and children shall inure to their beneflt, f ree of claim ôf 
his ereditors, provided that, if the premium i)aid in any one yeàr dut 
of his funds exceed $500, exemption from the daim of hls ereditors shall 
not apply to so much of the premium so paid as is in exccss of $500, but 

igraFor other cases see same toplc & KEY-NUMBER In ail Key-NumbereS Digests & Indexes 
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such excess, with interest, sliall invire to the benefit of the eredltors, it 
is the amount of the excess of premlum, and iiot the proportional part 
of the insurance bought therewith, to which creditors are entitled from 
the i^roceeds. 

In Equity. Suit by the Harriman National Bank against L,ucy C. 
Huiet and others. Decree for complainant in part. 

Buist & Euist, of Charleston, S. C, for plaintiff. 
Huger, Wilbur & Guerard and J. P. K. Bryan, ail of Charleston, 
S. C, for défendants. 

SMITH, District Judge. The bill of complaint in this case was filed 
on July 1, 1916. Ail parties défendant hâve bcen duly served with 
process and hâve appeared and answered. The case, being at issue, 
came on to be heard. The testimony bas been taken. Counsel for ail 
parties interested liave been heard. The facts of the case appear to be 
that Caleb B. Huiet, a citizen of the state of South Carolina, residing 
in the city of Charleston, and canying on business therein, on the 31st 
day of March, 1914, made a statement in writing of his business af- 
fairs to the plaintiff, the Harriman National Bank. From the testi- 
mony put in in the cause the court is satisfied that on that day, the 
31st March, 1914, Caleb B. Huiet was insolvent and largely insolvent, 
and that the statement made by him to the Harriman National Bank 
on that day for the purpose of procuring crédit for loans to be made by 
the Harriman National Bank was wholly erroneous and untrue, and 
displayed a state of solvency on the part of Caleb B. Huiet which was 
as a f act untrue ; he being at that date insolvent. Subséquent thereto, 
in July and August of the year 1914, Caleb B. Huiet on the basis of 
this statement procuréd loans from the complainant, that is, two dif- 
férent loans for $1.S,000 each, aggregating $30,000 which loans were 
at their maturity renewed, and still remain wholly unjmid, with inter- 
est from the maturity of the last renewal, viz. for $15,000 with interest 
from June 8, 191.S, and for $15,000 with intere.st from May 17, 1915. 
It further appears from the testimony tliat John H. Huiet, the father 
of Caleb B. Huiet, was a broker of the Franklin Sugar Refining Com- 
pany, one of the défendants, and carried on business as such broker 
for them in the city of Charleston, 1nit that his business seems to hâve 
been largely turned ovcr to his son, Caleb B. Huiet, who was the party 
actively carrying it on. In Dccembcr, 1914, the défendant Franklin 
Sugar Refining Company seems then or thereabouts to bave ascer- 
tained that Caleb !>. Huiet was very largely indebted to it for the pro- 
ceeds of sugar belonging to the défendant the Franklin Sugar Refining 
Company which he had sold, but appropriated the proceeds to his own 
use. It appears from the testimony that this debt aggregated some 
$298,000. Thereupon the Franklin Sugar Refining Company pro- 
ceeded to protect itself by securing from Huiet an assignment of ail 
the available securities of Huiet which apparently it could compel 
him to assign to it, including therein four policies of insurance, one in 
the Equitable Life Assurance Society for $50,000, one in the Atlantic 
Life Insurance Com])any for $50,000, and two in the Southeastern 
Life Insurance Company for $30,000 each. Thèse two in the South- 
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eastern Life Insurance Company were each payable on the deatli of 
the said Caleb B. Huiet to Lucy C. Huiet, his wife, if living, otherwise 
to Katherine R. Huiet, his daughter, if Hvingf, otherwise to the execu- 
tors, administrators, and assigns of the insured. From the testimony it 
appears that the Frankhn Sugar Refining Company concluded that it 
did not care to continue to pay the future accruing premiums upon 
the two policies in the Southeastern Life Lisurance Compan}', and 
thereafter, on the 24th of December, 1915, it executed an assignment 
or reassignment upon each of them to Caleb P>. Huiet. the insured, and 
the beneficiaries originally namcd in the ijolicies. 'Hie court finds as 
a conclusion of lavv upon the construction of this assignment that the 
effect of the assignment was to return the policies back to the insiu'ed 
or the beneficiaries thereunder in like manner as if no assignment to 
the Franklin Sugar Refining Company had ever been made. There- 
after, on the 8îh day of April, 1916, Caleb lî. Huiet departed this life, 
and it is found as a conclusion of fact that at the date of his death on 
the 8th day of April, 1916, and at ail pcriods between the 31st day of 
March, 19l4, and the date of his death, the said Caleb B. liuiet wàs 
insolvent. At the time of his death there were insurance policies on his 
life additional to the ones mentioned as having been assigned to the 
Franklin Sugar Refining Comoany, namely, two in the Equitable Life 
Assurance Society for $10.000 each, and onc in the New York Life 
Insurance Company for $2.ï,000, ail of thèse three insurance policies 
Ijc'ng payable to Lucy C. Huiet, the wife of Caleb B. Huiet. and an- 
other policy in the New York Life Insurance Company for $10,000, 
which was payable to Katherine R. Huiet, his daughter. This bill of 
complaint has been filed to hâve the proceeds of thèse insurance poli- 
cies subjected to the payment of the creditors of Caleb H. Huiet, he 
having died insolvent and largely indebted, and the bill of complaint 
allèges that therc was a fraudulent cons'jiracy between the Franklin 
Sugar Refining Company and Caleb lî. Huiet and Lucy C. Huiet 
whereby the reassignment of the two ])olicies reassigned by the Frank- 
lin Sugar Refining Com])any was procured for the purpose of enabling 
the défendant Lucy C. Huiet to receive the proceeds of those policies 
under color of this reassignment and in fraud of the creditors of 
Caleb B. Huiet. As to the other insurance i>o]icies the bill allèges, in 
effect, that Caleb B. Ikiiet bcing at the time insolvent, the procurement 
of those policies by the payment of the premiums thereon out of the 
funds cf an insolvent dcbtnr was an act in fraud of his creditors, and 
that the proceeds of the policies should be subjected to their claims. As 
to the charges against the Franklin Sugar Refining Company under thc- 
testimony the court finds that they are wliolly unsustained. The 
Franklin Sugar Refining Comjiany is shown to hâve been a large credi- 
tor of Caleb B. Huiet and a creditor standing in the ]iosition of a credi- 
tor for proceeds of its own property diverted by its broker or repré- 
sentative or one acting as such to his own benefit. It was entirely 
proper for the Franklin Sugar Refining Company to protcct itself by 
securing its debt in any way it Icgally could. It is not shown to hâve 
been aware of the statemcnt made by Caleb B. Huiet to the com- 
plainant, the Harriman National Bank, nor even to bave been aware 
that the Harriman National Bank at the time of the assignment 
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ofi thèse securities to the Franklin Sugar Refifting- Company was a 
creditor of Caleb B. Huiet. There are no évidences of fraud whatso- 
ever in the matter, and there is no rule under proceedings in equity 
of the character of this bill of complaint which would prevent the 
Franklin Sugar Refining Company from receiving the proceeds of 
such securities as it could procure frorn this debtor for the securing 
of its debt. Nor is there any rule of law which would prevent it from 
reassigning thèse pohcies which it did not care to assume the burden 
of continuing. If anything had'been shown to warrant the inference 
that the Franklin Sugar Refining Company was not a bona fide credi- 
tor of Caleb B. Huiet, or had attempted in co-operation with Caleb B. 
Huiet to divert the estate really of Caleb B. Huiet from his other 
lawful creditors, for the ulterior purpose of donating it to his wife, 
the case would be otherwise, but from the testimony the Franklin 
Sugar Refining Company appears to be in thé position of a bona fide 
creditor of Caleb B. Huiet, simply attempting to secure its own debt, 
and the reassignments made.by it upon thèse pohcies seem to bave 
been entirely bona fide and made for the reason that it did not care to 
undertake the continuing burden of paying the future accruing premi- 
ums Upon thèse policies for the uncertain duration of the hfeof Caleb 
B. Huiet. 

It is f ound, theref ore, that ail charges of fraud against the Franklin 
'Sugar Refining Company and the défendant Lucy C. Huiet on this 
point are unsustained, and the bill of complaint herein as against the 
Franklin Sugar Refining Company is ordered, adjudged and decreed 
to be dismissed, with costs to the défendant the Franklin Sugar Re- 
fining Company. 

With regard to the défendant Katherine R. Huiet it is admitted that 
the premiums upon the policy in the New York Life Insurance Com- 
pany, which is payable to her, were paid by her grandfather, John H. 
Huiet, and were not paid by the deceased, Caleb B. Huiet. It is there- 
fore ordered, adjudged, and decreed that the défendant Katherine R. 
Huiet is shown to be lawfully entitled to the insurance policy referred 
to payable to her upon the death of her father, Caleb B.. Huiet, and no 
évidence of fraud or intended fraud on her part bas beeu introduced, 
and the bill of complaint herein is dismissed as to her with costs to her. 

This leaves the question of the right of the défendant Lucy C. Huiet 
to receive the proceeds of the five policies of insurance, the proceeds 
of which she claims, that is to say, the three policies before referred 
to payable to her direct, and the two policies payable to her if living 
at the death of Caleb B. Huiet and which were reassigned by the 
Franklin Sugar Refining Company. Whenever a person dies heavily 
indebted (and more .strongly so when he dies totally insolvent, with 
practically no assets to apply to the payment of his creditors, and many 
of thèse creditors standing in the position of creditors who bave been 
misled and deceived by the statements of the deceased in procuring 
loans from them), the spectacle presented of the creditors going un- 
paid and the wife and chiklren of the deceased being amply provided 
for from the proceeds of life insurance policies procured and appar- 
ently paid for by the deceased out of funds procured by him from 
thèse very creditors is apt at first sight to shock équitable sensibilities, 
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but an analysis of the facts and the inspection of the circumstances 
may show that, although there might arise under fortuitous circum- 
stances the case where the man died in time to reahze this for his 
family, yet, as a gênerai rule, it would be wholly unsafe to présume 
that a man was willing to die in order that those dépendent on him 
might be enriched by his. death by this means. 

[ 1 ] To hold that the moment a man became insolvent he became 
such a trustée for his creditors of his remaining assets that ail disposi- 
tions of his funds, whether frauduleint or not, must be for their bene- 
fit, would be to upset ail methods of business. It would be going too 
far to hold that such was the resuit, and that a man who once became 
insolvent must be presumed after that occurrence to make ail his deal- 
ings and transactions simply as the agent of the creditors for whom he 
was trustée. The true rule in cases such as the présent would be to 
apply the gênerai doctrine that a man must not make donations with- 
out considération out of his assets tp the préjudice of creditors for 
value at the time existing. If that be the rule, the question would be: 
To what extent was any donation made in the procuring of policies 
by payments of money where no fraud is shown to exist as in the case 
of a fraudulent transfer of property? And the logical answer to that 
would seem to be that the extent of the donation was the extent to 
which the assets were actually diminished or lessened by the applica- 
tion of the funds to the purchase of the Insurance whereby the donation 
was made. In the view the court takes of the matter, no court of any 
controlling authority decreeing équitable relief upon équitable princi- 
ples has ever gone, farther. 

[2] Independent of thèse principles, however, the complainants rely 
upon the statute of the state of South Carolina embodied in the Code 
of Laws of South Carolina 1912 as section 2721, which provides thàt 
a policy of insurance taken out by a person for the benefit of any mar- 
ried woman or of herself and her children, or of herself and the chil- 
dren of her husband, inured to the use and benefit of the persons for 
whose use and benefit it is expressly taken out, with a provisO, how- 
ever, that if the premiums paid in any one year out of the property 
or funds of the insured should exceed the sum of $500, exemption 
from the claims of the creditors of the insured shall not apply to so 
much of said premiums so paid as shall be in excess of $500, but such 
excess, with the interest thereon, shall inure to the benefit of the credi- 
tors if the same be necessary for their payment. This statute of the 
state of South Carolina, in the opinion of the court, is a statute in the 
same category as statutes in the nature of homestead statutes, provid- 
ing for a réservation or protection for the support either of the indi- 
vidual or those dépendent on him, so that they may not at his death or 
in case of his insolvency through business misfortune be left as charges 
upon the community, but that any married man shall be at liberty to 
make provision for those who are dépendent on him by the procure- 
ment of insurance policies upon his life for their benefit, provided that 
he shall not to the préjudice of his creditors in any one year pay more 
than $500 out of his funds for that purpose, and that any excess paid 
by him, with interest thereon, shall inure to the benefit of his credi- 
tors. It might be more équitable to suppose that the statute should 
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direct what should inure to the creditors should not be limited to the 
excess over the $500, but should extend to the proceeds of the policies, 
so as to include se much of the policies as would be purchased for the 
amount paid over the sum of $500. The clear reading, however, of 
the statute is to the contrary, and the statute appears to be within the 
power of the state to pass, certainly as against ail subséquent creditors, 
and ail creditors proven in this case are creditors subséquent to the 
date of the statute. The creditors of Caleb B. Huiet under this con- 
struction of the statute are not entitled to the proceeds of the life in- 
surance policies in question beyond an amount sufficient to pay back 
to his estate any excess over the sum of $500 paid in each year, vk^ith 
interest thereon from the time of payment. The court finds as a con- 
clusion of fact that the only individual creditor with a debt proved as 
existing at the time of the payment of the premiums proven in this 
case is the debt of the Harriman National Bank, the complainant. It 
has been proved by his books and the admissions of Caleb B. Huiet 
himself that he owed creditors to an amount sufficient to render him 
insolvent as hereinbeîore adjudged, but no other particular debt has 
been proven except the debt of the Franklin Sugar Refining Company. 
It further appears from the testimony in this case that the total 
amount of premiums in the life Insurance policies in c|uestion, the pro- 
ceeds of which are claimed by the défendant, Lucy C. Huiet, and which 
premiums were paid subséquent to the accrual of the debt of the Harri- 
man National Bank, the complainant herein, amount to the sum of 
$2,287.16 paid in the year 1914; the premiums which became due in 
the year 1915 appearing to hâve been settled either by loans which were 
deducted out of the proceeds of the life insurance policies before pay- 
ment or by Mrs. Lucy C. Huiet herself. It is therefore ordered, ad- 
judged, and decreed that the creditors of Caleb B. Huiet are entitled to 
receive out of the proceeds of thèse policies claimed by Lucy C. Huiet 
the sum of $2,287.16, less $500, leaving a balance of $1,787.16, with 
interest to be calculated from the average date of payment of the dif- 
férent premiums in the year 1914. A claim has been made on behalf 
of Mrs. Lucy C. Huiet that shé, being a creditor of Caleb B. Huiet, 
is entitled to hâve thèse premiums paid in the year 1914 charged to her 
as a set-off against the balance of the indebtedness due her at that 
time. In the first place, there has been no sufficient proof of the debt 
of Lucy C. Huiet at that time to rank as an individual creditor. The 
books of Caleb B. Huiet are évidence against him and as against any 
one claiming under him to establish his insolvency, but his books would 
not be évidence in his own behalf, nor in behalf of any one in the same 
interest with him, although they might be évidence upon proper pro- 
ceedings to establish the debt of Mrs. Lucy C. Huiet by the admission 
of that debt; but the évidence of the mère existing balance due her 
on his books as shown as part of the gênerai aggregate of debt under 
the shape of the proceedings in this case is not a sufficient establish- 
ment of her claim for her to rank as an individual creditor. Further- 
more, it appears to the court, in view of the statute, as a statute in- 
tended for the benefit of ail existing creditors, she should not be enti- 
tled to the set-off claimed unless shown to be a creditor existing at the 
time. 



222 244 FEDEHAL fiEPOETEK 

It is fùrtlier ordered, adjudged, and decreed Ihat oùt of the prô- 
ceeds of the two policies in the Southeastern Life Insurance Company 
now in the People's National Bank therebe first deducted and paid 
jnto this court the amount of the full premiums and interest hereinbe- 
fore decreed to be paid thereout to the creditorsof Caleb B. Huiet 
and the costs of thèse proceedings, and that the balance be paid to the 
défendant Lucy C. Huiet. Inasmuch as the provisions of the statute 
appear to be for the benefit of' âll creditors,, and the very bill of com- 
plaint in this case is brought on behalf of ail creditors, ^it is neces- 
sary to call in every creditor vvho may be entitled to share in the fund. 

It is therefore ordered that it be ref erred to D. B. Billiland, Esq., one 
of the standing masters of this court, to advertise for aU creditors of 
Caleb B. Huiet to corne in and prdve their claims before him on or be- 
fore a day named not more than six weeks after the date of this de- 
cree, and that he make such advertisement once a week for three suc- 
cessive weeks in any paper of gênerai circulation in the city and cOunty 
of Charleston. 

It is further ordered that nothing herein contained shall be construed 
to préjudice any right the défendant L,ucy C. Huiet may hâve to corne 
in and establish her right to 'her pro ratarpayment as a creditor of 
Caleb B. Huiet. 

It is further ordered that the said standing master do further. send 
by mail a printed notice to each créditer appearing upon thcbooksof 
Caleb B. Huiet produced in this case by mailing the same to such crédi- 
ter if his address can be ascertained frotn the said bôoks to com'e in 
and prove his dCbt. 



NAVASSA GUAXO CO. v. COCKFIRLD et al. 
(District Court, B. D. Soutli Curolina. July 2:j, 191T.) 

1, iNStJRANCE <g=>587 — IjIFB INSUBANGE— CirANGE OF BENEFiCIARY. 

In a llfe insuraïue pollcy providliig that the Insiired may at any time 
while it is in force cliange tlie lieueficiary by written notice tb the Com- 
pany, a provision that the change shall take effect only upon' Its 
indorsement on the policy is for the protection of the Company, and 
where the policy prescribes no particular foriii ol' notice, a sufficient 
written notice wlU be deenied by a court of eijuity to hâve become ettec- 
tlve on its receipt by the conipany. 

2. Exemptions (ê=>50(1) — Insolvent Estâtes — Remeuies of Cheditobs — -Life 

IXHUBANCE — l'REMILJMS l'Ail). 

rrenilunis paid by the insured on a life policy not payable to his estate 
when insolvent on his death while still insolvent are recoverable out ot 
the proceeds of the policy for the beneflt of his creditors, but the remain- 
der of the proceeds are not sul)3ect to the claims of creditors. . 

In Equity. Suit by the Navassa Guano Company against E.llen Nix- 
on Cockfieïd and George Dickson, as ;executors of the will of S. R. 
Cockfield, deceased, Reamer L. Cockfieïd, and the Volunteer State Life 
Insurance Company. Decree for complainant in part. 

<g;=3For other cases see same topic & KBY-NUMBER la ail Key-Numbered Digests & Indexes 
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Philip H. Arrowsmith, of L,ake City, S. C, and Willcox & Willcox, 
of Florence, S. C, for complainant. 

Le Roy Lee, of Kingstree, S. C, for défendants executors. 

Kelley & liinds, of Kingstree, S. C, for défendant Reamer L. Cock- 
field. 

Miller & Miller, of Chattanooga, Tenn., for défendant Volunteer 
State Life Ins. Co. 

SMITH, District Judge. The bill of complaint in this case was filed 
on the .30th of March, 1917. AU parties défendant hâve bcen duly 
served with process and hâve appeared and answered. The cause, 
being at issue, came on to be heard. The testimony bas been taken, and 
counsel for ail parties interested hâve been heard. The facts of the case 
appear to be that one S. R. Cockfield on the 5th February, 1916, took 
out a policy of Insurance in the Volunteer State Life Insurance Com- 
pany for $6,000, for which he was to pay the annual preniium of 
$185.70. The policy was payable unto the executors, administrators, 
or assigns of the insured, and contained a provision that the insured 
might at any time, while the policy was in force by written notice to 
the company at its home office change the beneficiary or beneficiaries 
under the policy, such change to take efïect only upon the indorsement 
of the same on the policy by the company. The first premium of $185.- 
70 was paid by S. R. Cockfield, and the next premium which became 
due on February 5, 1917, was also paid by him. From the évidence 
it appears that during the year 1916 S. R. Cockfield became indebted to 
the plaintiff, the Navassa Guano Company, herein, and also to a large 
number of other creditors, and was on the 5th day of February, 1917, 
when the second premium became due and was paid, whoUy insolvent. 
Subséquent to the payment of the premium, a few days later only, that 
is to say, on the 9th day of February, 1917, S. R. Cockfield became 
very ill, and from that time was confined to his bed, his illncss increas- 
ing in its desperate character until the 16th day of February, 1917, 
when he died. Prior to his death he had executed a change of bene- 
ficiary under the policy by a written notice to the company at its home 
office. On the 13th of February, 1917, three days before the death of 
S. R. Cockfield, the Volunteer State Life Insurance Company receivcd 
from S. R. Cockfield a written notice inclosing his policy and notifying 
them to change the beneficiary and make the policy payable to Reamer 
L. Cockfield, related to him as brother. On the next day, the 14th, the 
company seems to hâve answered him acknowledging the receipt of 
his notice, but requesting him to make the change upon certain printed 
forms of the company, which were inclosed to him for that purpose. 
This notice to the company of the change of beneficiary bears the date 
of February 9th. Whether or not it was really executed on February 
9th from the testimony appears to be doubtful. If it had been executed 
on the 9th and mailed the same day, it should hâve been received by the 
company before the 13th, but at any rate the weight of the testimony 
satisfies the court that whenever it was executed S. R. Cockfield had 
reason to believe that his disease was most likely to hâve but one termi- 
nation — that is, death. The complainant now bas brought this bill to 
subject the proceeds of this insurance policy, which the insurance com- 
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pany admits to be due and payable, to the party who may be lawfully 
entitled, to the payment of the creditors of S. R. Cockfield, upon the 
ground: First, that the transfer was invahd, null, and void as to 
creditors; and, next, that in any event the transfer was insufficiently 
executed, so as to pass the title of the policy, and it still remains the 
property of the estate of S. R. Cockfield, and should be administered 
as such and applied to the payment of his creditors. 

[1] With regard to the last ground, that the transfer was insuffi- 
ciently executed, the objection appears to be not well taken. The pro- 
vision in the policy requiring or stipulating that the change of bene- 
ficiary should only take effect upon the indorsement of the change up- 
on the policy by the company was intended for the benefit and protec- 
tion of the company. The stipulation in the policy is that the insured 
may at any time while the policy is in force by written notice to the 
company at its home office change the beneficiary or beneficiaries un- 
der the policy. The policy mentions or requires no form or spécifie 
form for this notice ; it simply requires written notice. This stipula- 
tion had been duly complied with by S. R. Cockfield, who had given 
written notice to the company of the change of beneficiary, and the 
company had received it. It Avas the duty of the company upop its 
receipt at once to indorse the change ,of beneficiary on the policy. 
Their delay in so doing was due to their désire to hâve the notice of 
change of beneficiary made a little more formai upon the blanks cus- 
tomarily used by it. This may hâve been a convenience to the com- 
pany, but was no part of the contract, and as a court of equity in such 
cases as this would hold that to hâve beèfi done which ought to hâve 
been done, it will now hold that the change of beneficiary was, so far 
as this stipulation in thé policy was concerned, sufficiently rnadé as 
against ail third parties, as against whont, if the question depended up- 
on this alone, the défendant Reamer L,. Cockfield would be entitled to 
hold the policy and its prûceeds. 

[2] The next question, hpwever, is more far-reaching. That is as 
to the right of an insolvent party to divert from his estcite funds which 
ought to go to the payment of his creditors sufficient to pay the premi- 
um upon insurance which heproçeeds to donafe to his relations or other 
persons. This court in.its decree filed December 23, 1916, in the case of 
Harriman National Bankv. Huiet, 244 Fed. 216, has adverted to the 
shock that it is likely to occasion to équitable sensibilities when a person 
dies heavily indebted or totally insolvent as to his creditors, many of 
whom mây stand in the position Of creditors who hâve been misled 
and deceived by the statemehts of the deceased in procuring loans ; 
and the creditors then go impaid, whilst the wiîe and children or other 
relatives of the deceased are amply provided for from the proceeds 
of life insurance poIiciCs procured and their premiiims paid. for by the 
deceased out of funds procured by him from thèse vciy credito'rs, . The 
change of beneficiary in this case to his brother from the testimony 
appears to hâve been wholly xvithout valuable considération, in the 
sensé of financially valuable considération. Whatevér good consid- 
érations might attach to it, it was not a considération which as against 
creditors would be recognized as valuable. As against them it was 
a pure donation. There does not appear any testimony in the case 
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from which an inference may be drawn of any direct fraud întended 
of any criminal character. The invalidity of the transfer to his brother 
and the change of the beneficiary by appointing the brother such, if 
invalid, must be so upon the ground that in equity it is a fraud 
against creditors for a person indebted to make a voluntary do- 
nation of his property. By the law of the state of South Carolina the 
rule is that slight indebtedness such as for current expenses for a f amily 
or debts inconsiderable to the value of the donor's estate will not gen- 
erally avoid a voluntary conveyance, but subject to this qualification it 
seems to be a settled rule of law that one who is in debt cannot make 
a voluntary conveyance which will prevail against his existing debts. 
This was so decided by this court in its decree filed February 25, 1916, 
in the case of L,ane v. Hursey, and confirmed by the Circuit Court of 
Appeals for the Fourth Circuit by its decison filed on the 14th of De- 

cember, 1916, in the case of Hursey v. Lane, 238 Fed. 913, C. C. 

A. . Under the facts of this case S. R. Cockfield, having been 

whoUy insolvent at the time, was incapable of making such a donation 
as that of the amount involved in this insurance policy without con- 
sidération to his brother. But an insurance policy is a peculiar kind of 
property. It may represent value or it may not. It is simply a prom- 
ise of the insurance company to pay upon the death of the insured. 
Unless it bas a cash value, there would be nothing upon which any 
process of the court could go so as to convert it into money and subject 
that money to the payment of creditors. Under the Bankrupt Act 
(Act July 1, 1898, c. 541, 30 Stat. 544) there is statutory récognition 
of this position of an insurance policy, for section 70, subd. "a," of 
the Bankrupt Act (Comp. St. 1916, § 9654) provides that, when any 
bankrupt has any insurance policy which bas a cash surrender value 
payable to himself , his estate, or personal représentative, hé may with- 
in 30 days after the cash surrender value has been ascertained and 
stated to the trustée by the company issuing the same pay or secure to 
the trustée the sum so ascertained and stated, and continue to hold, 
own, and carry such policy, free from the claims of the creditors par- 
ticipating in the distribution of his estate under the bankruptcy pro- 
ceedings ; otherwise the policy shall pass to the trustée as assets. Sev- 
eral décisions bave been made that, where an insurance policy on the 
life of a bankrupt has no cash surrender value, it does not pass to the 
trustée by opération of law as assets of the banlcrupt estate. This prés- 
ent proceeding is in equity. The question before the court is wheth- 
er under the principles administered in a court of equity the trans- 
fer is valid, and this section of the Bankrupt Act is pertinent only as 
showing a législative récognition of the character of property of a life 
insurance policy. The transaction is to be considered as of the charac- 
ter and value of the property at the date of the transaction. S. R. Cock- 
field dicd, and upon his death the policy had an instant large value. 
If,' contrary to his expectation, he had lived, the possession of the 
policy might bave been a liability, and not an asset; for it is admitted 
that it had no cash surrender value. There are two strong arguments 
pro and con in this matter. The one in favor of the transfer is that 
a man usually takes out insurance to protect some one to whom he has 
moral or natural duties, and to protect them from the risks of busi- 
244 F.— 15 
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ness. Now, if the rule were tliat in cases of financial disaster this in- 
surance became the property of his creditors because it was originally 
payable to his estate, or in fact any poHcy of insurance taken out by 
him vvhile insolvent, no matter who is named as a beneficiary, became 
the property of his creditors, what then would be the utiHty to a man 
of taking out insurance? The payment of every annual premium in 
most pohcies is a renewal of the policy. A man can take, out a 
pohcy of insurance for the benefit of his wife while solvcnt, and 
then become insolvent and continue so for a number of years, say four 
or five, each year renewing- the policy by the payment of the annual 
premium,. Now, if he held his property only as trustée for his credi- 
tors when he was insolvent, and any investment or diversion from the 
fund was for their benefit, then, whilst he may hâve been paying for 
four or five years under the impression that he was doing it for the 
protection of his wife, he would really bave been simply carrying the 
policy for his creditors, which would lead to a practical nullification of 
the main motives which induce men to take out insurance for the bene- 
fit of others to whom they hâve natural ties. On the other hand, the 
gênerai rule is that, where an insolvent party diverts his assets to the 
acquisition of other property, he is treated as acquiring it for the bene- 
fit of his creditors, viz. if an insolvent man took $1,000 out of his as- 
sets and bought a pièce of land for $1,000, and had the land placed in 
the name of his wife, that transfer would be set aside as being invalid 
and in fraud of creditors, and the wife would be decreed to hold the 
property simply in trust for the creditors, The same thing would be 
the case even if he pursued the circumlocution of taking the $1,000 
and first investing it in property in his own name and then transferring 
that property directly to his wife. The test would be, Was he in- 
solvent at the time of his transfer? or, Was he indebted and making 
a voluntary donation which will be treated as in fraud of his credi- 
tors? If so, then the usual decree of the court would be that the 
transfer be set aside and the whole property be assets of his estate for 
the payment of his creditors, and not simply the amount he expended 
in its acquisition. On the other hand, it may be said the true rule 
would seem to be (especially in the case of an insurance policy) that a 
man should not be allowed to divert assets which belong properly to his 
creditors for the acquisition of property for or to make gifts to others. 
Any premium that he pays to purchase insurance would reasonably 
and logically therefore be returned to his estate, with interest ; but why 
should the uncertain spéculative value, which dépends upon his death, 
of the différence between the premium and the face of the policy, be 
paid to his estate? The policy had no présent surrender value. It 
was a wholly spéculative and uncertain asset; it could never hâve 
been subjected by the creditors by any process to the payment of their 
claims while he was alive, and its donation was not a donation of 
anything of value at the time for the payment of his creditors that 
they could hâve subjected to the payment of their debts. There is a 
considération that a man must not speculate with the funds of another 
taking the chance if he succeeds of making a large profit and of being 
compelled to return only the amount he unlawfully diverted, and not 
his gains. If an express trustée unlawfully makes spéculative invest- 
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ments with the trust funds in his hands, then the whole investment, 
if it can be traced, belongs to the beneficiary of the f und ; for a man 
is not permitted to misuse his position to take the chances of gain to 
himself if he is successful and of loss to his cestuis que trustent ifhe 
fails. But an insolvent man is not in that class of trustées. Whilst 
a man who is insolvent may be said in one sensé to hold his funds in 
trust for his creditors, he is not an active trustée in the sensé that 
everything he does is for their benefit, or that he carries on business 
for them, and with their funds. The direct trusteeship only becomes 
estabhshed when proceedings are taken to divest him of his property 
and apply it to his debts. This court bas had occasion to consider the 
question in the case above referred to of Harriman National Bank v. 
Huiet, 244 Fed. 216, filed December 23, 1916, where it held as follows : 

"To hold that the moment a nuin hecaine insolvent he becsime sueh a trustée 
for hîs cTedltors of his reniainlng assets that ail dispositions of his funds. 
whether fraiidnlent or not, miist be for tlieir benefit, would be to upset ail 
methods of business. It would be going too far to hold that such was the re- 
suit, and that a man who once became Insolvent must be presumed after 
that occurrence to malce ail his dealings and transactions simply as the agent 
for the creditors for whom lie was trustée. The true rule in cases such as tlie 
présent would be to apply the gênerai doctrine that a man must not make dona- 
tions without considération out of his assets to the préjudice of his creditors 
for value at the time existing. If that be the rule, the question would be: To 
what estent was any donation made in the procuring of poUcies by paynients 
of money, where no fraud is shown to exist, as in the case of a traudulent 
transfer of property? And the logical answer to that would seem to be that 
the extent of the donation was the extent to whieli the assets were actually 
diminished or lessened by the application of the funds to tlie purchase of the 
Insurance whereby the donation was made. In the vlew the court talées of 
the matter, no court of any controlling authority decreeing eipiitable relief 
upon équitable principles has ever gone farther." 

That is the extent of the rule as this court understands it decided 
by the Suprême Court of the United States in the case of Central Bank 
of Washington v. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370.. 
There would seem to be a distinction between the cases where the fraud 
which constitutes the basis for declaring a transfer nuU and void 
against creditors is only the inferential fraud arising from the transfer 
being a donation without considération and the cases of actual fraud 
where the attempt has been made collusively, covertly, or otherwise to 
intentionally defraud creditors by transferring property so as to put 
it beyond their reach for the benefit of the debtor or his relatives. 
Many of the cases holding that the entire property purchased out of 
the debtor's funds the transfer of which may be so annulled must be 
subjected to the claims of creditors are cases in which the transactions 
were tainted so to say by this élément of intentional fraud. Equity 
does not regard favorably the action of unclean hands. Additional 
to this considération is that of the peculiar character of the property 
embodied in a life Insurance policy as to vv-hich the donation to be of 
any value must be foUowed by the death of the donor and the unlikeli- 
hood of any man intending a fratid which can only be made effective 
by his death. The true rule would seem to be that in the case of a life 
Insurance policy transferred under the circumstances of the présent 
case the only diversion of funds of which creditors hâve a right to 
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complain and which should be returned to them, is the premiums paid, 
with interest. As there is uncertainty existing as to the time when 
Cockfield's insolvency first occurred, and as the premiums paid consti- 
tuted something of value paid for the acquisition of the policy which 
the deceased had no right to divert from his creditors, the creditors 
would therefore be entitled to receive the two premiums paid, with in- 
terest from the date of the payments. 

It is therefore ordered, adjudged, and decreed that the défendant 
the Volunteer State Life Insurance Company do within 20 days from 
the date of this decree pay into the registry of this court the sum of 
$6,000, with interest from the date of the receipt of the proofs of loss 
to wit, the 16th of March, 1917, as due upon the Hfe insurance policy 
referred to in the bill of complaint and in answer of the said Volunteer 
State Life Insurance Company, and that upon such payment the said 
Volunteer State Life Insurance Company be relieved and discharged 
from any further liability or payment under the said policy, and that 
upon the conclusion of this cause the said Volunteer State Life Insur- 
ance Company may apply to this court to hâve delivered to them duly 
canceled the original insurance policy filed herein as part of the tes- 
timony. 

It is further ordered, adjudged, and decreed that out of the proceeds 
of the said policy there shall be paid the costs and expenses of thèse 
proceedings, and there shall then be deducted therefrom the sum of 
$185.70, with interest from the 5th day of February, 1916, and $185.- 
70, with interest from the 5th day of February, 1917, and the balance 
remaining after the said payments to be paid over to the défendant 
Reamer L. Cockfield. 

It is further ordered, adjudged, and decreed that the said two 
amounts of $185.70, and interest, be paid to the défendants Ellen Nix- 
on Cockiîeld and G. W. Dickson, as executors of the last will and tes- 
tament of S. R. Cockfield, deceased, to be administered by them as 
assets of the said estate. 



OSTROM V. EDISON. 

(District Court, D. New Jersey. July 27, 1917.) 

Eemoval of Causes <S=>14— Court to Which Cause may be Removed — 
"Propeb District." 

In Judicial Code, §i 28 (Act March 3, 1911, c. 231, 36 Stat. 1094 [Comp. 
St. 1916, § 1010]), providing for the removal of suits from a state court 
"into the District Court of the United States for the proper district" the 
words "proper district" inust he coustrued in c-onnection with other provi- 
sions of the Code, section 29 of which (Comp. St. 1916, § 1011) provides 
for the flling of the pétition "for the removal of sucli suit into the Dis- 
trict Court to tie held in the district where such suit is pending," while 
sections 36 and 39 (Comp. St. 1916, §§ 1018, 1021) respectively provide for 
the rétention of any attachment or séquestration of the defendant's es- 
tate obtained in the state court and for the issuanee of a writ of certiorarJ 
to the state court commandlng a return of the record in the suit and its 
proper enforcement. As so construed, section 28 does not authorize the 
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removal of a cause Into a fédéral District Court other tlian that in wliose 
territory the suit is pending. 

[Ed. Note.— For otlier définitions, see Words and Phrases, Second Sé- 
ries, Proper District.] 

2. Eemoval of Causes <g=16 — Grounds for Removal. 

ïlie right to remove a suit froiii a state into a fédéral court is pnrely 
statutory, and the riglit must be clear. If doubtfui, the cause should for 
that reason alone be l'emanded. 

3. Removal of Causes <®=3l6 — (!ourt to Whicii Cause May be Removed — 

Recipkocal Ri cuits of Parties. 

Tlie rights of a plaintiff to bring and of défendant to remove a suit 
over wiiich the fédéral and state courts bave concuri'ent jurisdlction are 
not reciprocal ; the fact that the plaintiff niight liave brouglit the suit In 
the fédéral court of a particular district does not give the défendant the 
right to remove it into tliat court. 

At Law. Action by Archibald M. Ostrom against Thomas A. Edi- 
son. On motion to remand to state conrt. Motion granted. 

Dos Passos Bros, and Chas. T. Covvenlioven, ail of New York City 
(Cyril F. Dos Passos, of Kew York City, of connsel), for plaintiff. 

Seibert, Paddock & Cochran, of Nev^' York City (Arthur F. Egner, 
of Newark, N. J., of counsel), for défendant. 

RELLSTAB, District Judge. This suit is founded upon an as- 
signed claim for commissions, exceeding in amount the sum of $3,000, 
and was begun in the Suprême Court of the state of New York held 
in the county of New York. The plaintiff is a citizen of 'Said state 
and a résident of said county. The suit was removed to this court 
by the défendant, a citizen and résident of the state of New Jersey, 
àfter the state court refused to ord^qr such transfer. The plaintiff 
moves to remand the suit to the New York court "upon the ground 
that such suit does not really and substantially involve a dispute or 
controversy properly within the jurisdiction of the United States Dis- 
trict Court for the District of New Jersey." 

The claim was tvvice assigned. The original assignor is an alien re- 
siding in New York City, and the plaintiff's immédiate assignor is a 
corporation of the state of New York, and a citizen and résident of 
that state. The state court refused to transfer the suit to this court 
upon the ground that it was not pending in the district of New Jersey. 

The ground for removal, as stated by the défendant, is : 

'•That the coutrovei-sy is (within tlie nii'aning of the fédéral statutes) be- 
tween au alien and a citizen, a j'esident of the state of A'ew .Tersey, * * * 
that the riglit to remove * * * j^ given by section 28 of the Judicial 
Code, and tluit, as tlie case is not rennivable to the district wliere the action 
was peiiding in tlie state court, the right to remove the case to tliis district 
exists, cven tliough no prucess for removal to this district is in ternis provided 
by the Judicial Code." 

By the Constitution of the United States (article 3, § 2) the judicial 
power extends, inter alia, to controversies between citizens of différ- 
ent States and between citizens of a state and forcign states, citizens, or 
subjects. Congress, however, détermines how and to what extent this 
power is to be exercised. Stevenson v. Fain, 195 U. S. 165, 167, 25 
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Sup. Ct.6, 49 L. Ed. 142; Mahopoulus v. Chicago, R. I. & P. Ry. Ce. 
(C. C.) 167 Ped. 165, 168. Its last enactment on this subject — a codi- 
fiCation^s embodied in the act entitled "An act to codify, revise, and 
amend the laws relating to the Judiciary," approved March 3, 1911 
(36 Stat. 1087, c. 231), designated the "Judicial Code" (1 U. S. Comp. 
Stat. 1916, Ann., p. 532). Sections 24, 28, 29, and 51 of this Code are 
controlling, and they, so far as pertinent, provide: 
Section 24 that : 

"The District Courts sliall hâve original juriscUction as follows: 
"First. Of ail sults of a civil nature, at commoh law or In eqult.v, * » * 
where the matter In controversy exceeds, exclusive of interest and costs, the 
sum or value of three thousand dollars, and * * * (b) Is between citl- 
zens of différent states or (c) Is between cltizens of a state and forelgn statea, 
cltlzens, or subjects. No District Court shall hâve cognlzance of an,y suit 
* * * to recover upon any * * * chose in action In favor of any as- 
signée * * * unless such suit mlght hâve been prosecnted In su ch court 
to recover upon said * » * chose in action if no assignment had been 
niade." Comp. St. 191G, § 991(1). 

Section 28 that : 

Any "suit of a civil nature, at law or In equity, • • • of whlch the 
District Courts of the United States are given * * * jurisdlction by this 
tltle, and which * • * may hereatter be brought, in any state court, may 
be remoyed into the District Court of the United States for the proper district 
by the défendant or défendants therein, being nonresidents of that state." 

Section 29 that : 

"Whenèver any party entitled to remove any suit mentioned in the last 
precedlhg sectlop * * * may désire to remove such suit from a state 
court to the District Court of the United States, he may make and fll^ a pé- 
tition, duly verlôed, in such suit in jiuch state court * * ♦ for the removal 
of such sult'into the District Court to be held lu the district where such suit 
is péndlng." 

Section 51 that: 

"No civil suit shall be brought in any District Court agalnst any person by 
any original process or proceeding in any other district than that whereot 
hè is an inhabltant; liut where the jurisdîctlon is founded only on the fact 
that the action Is between eitizeiis of différent states, suit shall be brought 
only in the district of the résidence of elther the plàiutitï or tlie défendant." 
Oomî), St. 191G, § 1033. 

[1] Whether this suit shall remain hère or be remanded to the state 
court dépends upon the législative meaning of the words "proper dis- 
trict" in section 28. The cases are in conflict. Of those holding that 
the suit is improperly removed to a District Court whose territory 
does not embrace the place where the suit brought in the state court 
is pending are Murdock v. Martin (C. C.) 178 Fed. 307; St. John v. 
United States Fidelitv & Guaranty Co. (D. C.) 213 Fed. 685; St. John 
v Taintor (D. C.) 220 Fed. 457; Pavick v. Chicago, M. & St. P. Ry. 
Co. (D. C.) 225 Fed. 395 ; Eddy v. Chicago & N. W. Ry. Co., (D. 
C.) 226 Fed. 120. Of those holding that the removal may be niade 
to the District Court of the district where the défendant résides, even 
though the suit was brought in another state or district, are Mattison 
V. Boston & M. R. R. (D. C.) 205 Fed. 821 ; Stewart v. Cybur Lumber 
Co. (D. C.) 21 1 Fed. 343 ; Park Square Automobile Station v. Amer- 
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ican Locomotive Co. (D. C.) 222 Fed. 979. This holding in the Mat- 
tison Case is dictum, but it was accepted in the Stewart Case as em- 
bodying the true doctrine. The opinion in the Park Square Automo- 
bile Case is by the learned judge who decided the Mattison Case, and 
is directly in point. For other cases showing the division on this ques- 
tion see citations by Judge Sanborn in Eddy v. Chicago & N. W. Ry. 
Co. (D. C.) 226 Fcd. 120, 126, 127. In my judgment, the cases which 
deny the right of removal to a district other than that in whose ter- 
ritory the suit is pending pronounce the correct rule. 

The suit removed hère is one over which a United States District 
Court would hâve cognizance. It is for more tlaan $3,000, and as the 
plaintiff's original assigner is an alien and the défendant is a citizen and 
résident of New Jersey, it could hâve been brought in a United States 
District Court in the first instance. Section 24, supra. If, however, the 
original assignor had sought to institute the suit in a fédéral court, 
he would hâve been constrained to bring it in this district unless the 
défendant waived his privilège of being sued in the district of his 
résidence — New Jersey. Sections 24, 51, supra; Galveston, etc., Ry. 
Co. V. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 248; In 
re Moore, 209 U. S. 490, 28 Sup. Ct. 706, 52 L. Ed. 904, 14 Ann. Cas. 
1164; Hall v. Great Northern Ry. Co. CD._ C.) 197 Fed. 488. As the 
original assignor could hâve brought the suit in this court, the plaintiff 
likewise could bave done so, and, like that assignor, would hâve been 
under the same constraint to corne hère, if he had desired to invoke 
the jurisdiction of a United States court. 

[2] The right to remove a suit from a state to a fédéral court is 
purely statutory. Gumbel v. Pitkin, 124 U. S. 131, 153, 8 Sup. Ct. 
379, 31 L. Ed. 374; Mahopoulus v. Chicago, R. I. & P. R. Co. (C. 
C.) 167 Fed. 165, 168; Park Square Automobile Station v. American 
Locomotive Co. (D. C.) 222 Fed. 979. And where suits of the char- 
acter now considered — a class over which the United States courts 
hâve but concurrent jurisdiction with the state courts — are brought 
in a state court, the right to' remove must be clear. It cannot rest 
upon a doubtful basis. If doubtful, it should for that reason alone be 
remanded. Fitzgerald v. Missouri Pac. Ry. Co. (C. C.) 45 Fed. 812; 
Fishblatt v. Atlantic City (C. C.) 174 Fed. 196; Shawnee Nat. Bank v. 
Missouri, K. & T. Ry. Co. (C. C.) 175 Fed. 456; Odhner v. Northern 
Pac. Ry. Co. (C. C.) 188 Fed. 507, 508; Jackson v. Hooper (C. C.) 
188 Fed. 509; Western Union Tel. Co. v. Louisville & N. R. Co. (D. 
C.) 201 Fed. 932,_ 945 ; Eddy v. Chicago & N. W. Ry. Co. (D. C.) 
226 Fed. 120, 125. The idea that appears to bave been largely in- 
fluential, if not controUing, in the Park Square Automobile Station 
Case, mainly relied upon hère to sustain the removal, is that any other 
conclusion would leave it within the power of the plaintiffs to prevent 
any United States court from taking cognizance, through removal pro- 
ceedings, of suits over which a fédéral court was given gênerai ju- 
risdiction, and that it could not bave been the purpose of Congress to 
permit such a resuit. On application of the plaintiff in that case the 
Suprême Court refused to mandamus the District Court to remand 
the cause to the state court. Ex parte Park Square Automobile Sta- 
tion, 244 U. S. 412, 37 Sup. Ct 732, 61 L. Ed. 1231, decided June 11, 
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1917. This is not an indication, however, that the District Court was 
rig-ht in maintaining jurisdiction. The Suprême Court merely followed 
its previous décisions in Ex parte Harding, 219 U. S. 363, 31 Sup. 
Ct. 324, 55 L. Ed. 252, 17 h. R. A. (N. S.) 392, and Ex parte Roc, 234 
U. S. 70, 34 Sup. Ct. 722, 58 L- Ed. 1217, that no extraordinary re- 
lief was necessary, and that the question of jurisdiction should be de- 
termined on a writ of error to final judgment. Consolidated Rubber 
Tire Co. v. Ferguson, 183 Fed. 756, 106 C. C. A. 330; Sagara v. Chi- 
cago, R. I. & P. Ry. Co. (C. C.) 189 Fed. 220, 223 ; Western Union 
Tel. Co. V. Louisville & N. R. Co. (D. C.) 201 Fed. 932, 941. 

[3] In regard to suits over which the United States and state courts 
hâve concurrent jurisdiction, the rights of a plaintifF to bring and of 
a défendant to remove such a suit into a fédéral court are not recipro- 
cal. In the beginning CongreKs made a distinction between the right 
to bring a civil suit in the first instance in the fédéral court and the 
right to remove it into such a court if originally brought in the state 
court. With the passage of the first judiciary act, the plaintiff couki 
invoke the jurisdiction of a fédéral court wliere one of the parties was 
an alien or the suit was between a citizen of the state where it was 
brought and a citizen of another state, but, if he chose a fédéral court 
instead of a state court, he was confined to the district whereof the 
défendant was an inhabitant or in which he should be found at the 
tirae of serving the writ. 

This alternative, in the case of diversity of citizenship, though broad 
in its terms, in effect was limited to the district of a state where the 
plaintiff or défendant had his citizenship; for, as noted, the fédéral 
jurisdiction was confined to cases where one of the parties was a citi- 
zen of the state where suit was brought. The défendant alone could 
remove, and he, if a citizen, was permitted to remove a suit from a 
state to a fédéral court only if it was brought against him in a court 
of a state whereof he was not a citizen, by one who was a citizen of 
that state; and in that case the suit was removable only to'the fédéral 
court of the district where said suit was pending. Act Sept. 24, 1789, 
c. 20, §§ 1 1 and 12, 1 Stat. 73, 78, 79. So that while the plaintiff, hav- 
ing such a suit against a citizen, could bring it in the fédéral court of 
the district where the défendant was an inhabitant, yet, if he exercised 
his choice of jurisdiction and brought it in a court of the state wherein 
said défendant was a citizen, or in a court of a state otlier than thf^t 
of which the plaintiiï was a citizen, the défendant could not remove, it 
toany fédéral court, but was constrained to let it remain in the court 
of the plaintiff's sélection. 

By the act of 1875 the rights of both litigants in controversies cog- 
nizable in the United States court were enlarged. In suits founded 
on diversity of citizenship the plaintiff was not confined in his choice 
of a fédéral coUrt to one whose district was in the state Whereof one 
of the parties was a citizen, as in the act of 1789, but could bring the 
défendant into any in whose district he could be served with process. 
The right to remove such causes from a state court was extended to 
the plaintiff, and the remOval was not confined, as in the act of 1789, 
to cases where the plaintiff was a citizen of the state where the suit 
was commenced. 
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The right of the défendant to remove was not conditioned on his 
being nonresident of the state where he was sued, but the removal, 
whether brought about by the plaintiff or défendant, was confined to 
the fédéral court to be held in the district where the suit was pending. 
Ilowever, under this act the particular fédéral court into which the 
suit could be removed was largely in the control of the plaintiff, limit- 
ed only by his ability to serve the défendant with process. Act March 
3, 1875, c. 137, §§ 1-3, 18 Stat. 470. Under this Act the rights of the 
litigants to bave their controversies determined in the fédéral court 
were practically reciprocal. 

By the acts of 1887 and 1888 (March 3, 1887, c. 373, 24 Stat. S.S2, and 
Augu.st 13, 1888, c. 866, 25 Stat. 433) sections 1, 2, and 3 of the act of 
1875 were amended, and the rights of both litigants were greatly re- 
stricted. The plaintiff was confined to bringing his suit in the dis- 
trict where the défendant was an inhabitant, save that, where the féd- 
éral jurisdiction was only that the action was between citizens of dif- 
férent States, he could also sue in the district where the plaintifï re- 
sided, if he could there serve the défendant with process. 

In the matter of removing suits from a state court, that was con- 
fined to the défendant, and he could do so only in case he was sued 
in a state whereof he was nonresident. This limitation to nonresidents 
of the right to remove suits of the kind now in question, while it ap- 
peared for the fîrst time in express terms in the act of 1887, is in 
efïect the same as was imposed in the act of 1789. Thèse acts — 1887 
and 1888 — also contained the requirement that a removable suit was to 
be transferred into the fédéral court to be held in the district where 
such suit was pending. 

A reading of sections 24 and 28 (without référence to section 29) 
of the Code of 1911, which, as to the matters nov.' considered, are sub- 
stantially the same as the acts of 1887 and 1888, clearly évinces that 
the lack of reciprocity in the right of the litigants to bave the fédéral 
courts détermine their controversies, shown to exist in the act of 1789 
and the acts of 1887 and 1888, is a feature of said Code. Not ail suits 
of which the United States courts are given original cognizance can 
be removed into said courts. If the présent suit had been instituted in 
a court of New Jersey, whether by the original assignor or either of 
said assignées, it could not bave been removed into this court with- 
out the plaintiff's consent, as the défendant is a résident of this state. 
Section 28, supra ; Sagara v. Chicago, R. I. & P. Ry. Co. (C. C.) 189 
Fed. 220, 222; H. J. Decl<er, Jr., & Co. v. Southern Ry. Co. (C. C.) 
189 Fed. 224, 227; Hall v. Great Northern Ry. Co. (D. C.) 197 Fed. 
488; Eddy v. Chicago & N. W. Ry. Co. (D. C.) 226 Fed. 120, 124. 
Yet the plaintifï could bave begun suit in this court in the first in- 
stance. Section 24, supra. 

The words "proper district," mentioned in. section 28, if they bave 
any effect, are words of limitation. They condition the right of re- 
moval. That section does not define what is the "proper" district. It 
does, however, exclude districts covering the state wherein suits of 
the character now considered are pending, if the défendant is a Rési- 
dent of that state. Is this exclusion the only restriction upon the right 
of removal? If so, then the inclusion of the words "for the proper 
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district," in this class of cases, is mère surplusage. The section im- 
mediately following (29) shows that thèse words are net surplusage. 
It provides "for the removal of such suit into the district court to be 
held in the district where such suit is pending." There is nothing am- 
biguous or doubtful about that language, and, in the absence of an 
equally clear législative indication that the suits in question may be 
removed into a district other than that in which they are pending, this 
proviso must be taken as furnishing the meaning of the vvord "proper" 
found in the preceding section. Such was the judicial view of the 
meaning of that word as used in the earlier acts. Knowlton v. Con- 
gress & Empire Spring Co., 13 Blatchf. 170, Fed. Cas. No. 7,902 ; Hess 
V. Reynolds, Admr., 113 U. S. 71, 5 Sup. Ct. 177, 28 L. Ed. 927. 

The défendant contends, however (citing cases of which the Park 
Square Automobile Station Case is the most directly in point) that 
section 29 relates merely to the process whereby the removal is ef- 
fected, and that the words quoted therefrom should not be construed 
to operate as a limitation upon the right to remove expressly granted 
by section 28. However, neither section 28 nor any of its predecessors 
granted an unlimited right of removal, and said quoted words, in sub- 
stance, are found in ail the enactments granting and regulating the 
right to remove. 

The words "proper district" do not appear in the Judiciary Act of 
1789 for the obvions reason that both the right to remove and its rég- 
ulation were joined in one section — section 12, 1 Stat. 79. Thèse 
words were first introduced in the act of 1875 (chapter 137, 18 Stat. 
470), where the right to remove was granted in one section (2), and 
the steps whereby the removal was to be efïected were made the subject 
of another section (3). 

This method of treating this subject was adhered to in the amenda- 
tory acts of 1887 (chapter 7>7Z, 24 Stat. 552) and of 1888 (chapter 866, 
25 Stat. 433), and in the codification of 1911 (Act March 3, 1911, 
36 Stat. 1087). In the act of 1789 the désignation of the court to 
which the removal was to be made, coupled as it was with the grant 
of power to remove, cannot be considered as anything less than a 
limitation upon the exercise of said power, and something more than 
a mère change in paragraphing in subséquent amendatory législation 
which admittedly is more restrictive upon the right to remove (Shaw 
v. Quincy Min. Co., 145 U. S. 444, 12 Sup. Ct. 935, 36 E- Ed. 768) is 
necessary to justify the conclusion that such limitation bas been with-, 

drawn. . , . , 

The question raised by the words "proper district found m section 
2 of the acts of 1875, 1887, and 1888 and section 28 of the Judicial 
Code, which primarily grant the right to remove, is answered by sec- 
tion 3 of the Acts of 1875, 1887, and 1888 and section 29 of the act of 
1911, and the désignation of the United States court into which a 
suit may be removed is as much a limitation upon the right to remove 
as if such requirement were coupled with the grant of said right, as 
it was in the first judiciary act. 

In 'the case of the authorized removals of ail other suits or proceed- 
ines from the state to the fédéral courts (see section 30, 31, 33, and 
34 of said Code [Comp. St. 1916, §§ 1012, 1013, 1015, 1016]), the suits 
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are to be removed to the fédéral court of the district wherein they 
were begun or are pending. Where a United States District Court 
contains more than one division, the removal of a cause from a state 
court by section 53 is to that division in which is situate the court 
whence the removal is made. 

Sections 36 and 39, respectively derived from sections 4 and 7 of 
the act of 1875 (Comp. St. 1916, §§ 1018, 1021), contemplate results 
and judicial action in certain contingencies that can be had only if 
the cause is removed to a fédéral court having jurisdiction over the 
territory where the suit was pending when removed. Section 36 pro- 
vides for the rétention of any attachment or séquestration of the de- 
fendant's estate obtained in the suit while in the state court to answer 
any final judgment rendered in the fédéral court. Section 39 author- 
izes the fédéral court into which a cause is removable to issue a writ 
of certiorari to the state court, on refusai of its clerk to furnish a 
copy of the record of said cause, commanding it to make return of 
said record and to enforce said writ according to law. How could an 
attachment or séquestration of the defendant's property, secured while 
the suit was pending in the state court, be enf orced by a fédéral court 
whose district did not cover any part of said state, or how could the 
fédéral court enforce its writ, if issued to compel a court of a state to 
furnish a copy of the record of a removable suit, in case it refused to 
do so where the district of the fédéral court was not in said stàte? 

The statutes do not authorize the running of the fédéral court's at- 
taching or sequestering writs into a state other than that in which its 
own district is; yet sections 36 and 39 of the Code contemplate that 
the fédéral court into which the cause is removed or removable, and 
not another court, shall by its writs in one instance appropriate prop- 
erty to satisfy its final decree, and in the other compel récalcitrant of- 
ficers of a state court to obey the mandatory writs of the fédéral 
court into which the cause is to be removed. 

There is nothing in any other section of the Code that warrants 
an interprétation of the words "proper district" contained in section 
28, other than "where such suit is pending," as mentioned in section 29. 

That such a construction prevents the défendant from removing 
to a fédéral court some suits which the plaintifï could hâve brought 
in such court can make no différence ; nor does the fact, that, under 
the following cases decided by the United States District Court for the 
Southern District of New York: Consolidated Rubber Tire Co. v. 
Ferguson, 183 Fed. 756, 106 C. C. A. 330; Kamenicky v. Catterall 
Printing Co. (C. C.) 188 Fed. 400; Odhner v. Northern Pac. Ry. Co. 
(C. C.) 188 Fed. 507; Jackson v. Wilham Kenefick Co. (D. C.) 2ZZ 
Fed. 130; Doherty v. Smith (D. C.) 233 Fed. 132— this particular suit 
cannot be removed into said court, though it was pending in a state 
court within said district. 

Those cases, and some in other districts, including Waterman v. 
Chesapeake & O. Ry. Co. (D. C.) 199 Fed. 667, of this district, but 
foUow Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 
264, which held that no suit over which the fédéral courts were given 
jurisdiction could be removed into a selected fédéral court unless that 
court could originally hâve taken cognizance thereof . This case, while 
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modified by later décisions of the Suprême Court in other particulars, 
is still an authority for that doctrine (see the Waterman Case and cas- 
es there cited), and, though its soundness has been questioned (Louis- 
ville & N. R. Co. V. Western Union Tel. Co. [D. C] 218 Fed. 91), it 
still stands as a fîat-footed déclaration that the rights of plaintifïs and 
défendants to bave their controversies brought into a fédéral court arc 
not reciprocal. 

Congress is the only power that can make the rights of the litigants 
reciprocal in this respect, and the argument advanced that this reci- 
procity ought to exist should be addressed to that branch of the gov- 
ernment. While the courts at times are required to read into légis- 
lation matters not expressly appearing, in order that the manifest 
législative purpose may not fail of enforcement, yet that power is 
never properly exercised to change what has been clearly expressed. 

The motion to remand is granted, vvith costs. 



DUTTON V. FIRST NAT. BANK OF WAYORO.SS, GA., et al. 
(District Court, S. D. Florlda. Ausu.st -', 1917.) 

1. Coi:rts <g=>12(l) — JuKisniCTioN of Fédéral Couiîts — Suit i.\ District of 

1*X>A1?ïIIFF's REkSIUB.N'CE. 

While .Jud. Code (Act Mai-eli 3, 1911, c. 2;!1, ;!G Stat. UOl [Comp. St. 
1916, § lOy.'i.l) § 51, periiiits a suit to be brought in tlie district of plain- 
tiff's résidence where jurisdlction is foiuKÎed on diversity of citizenship 
ouly, the court Is without jurisdiction to render a jndgraent in personam 
without Personal service on défendants wlthiu tlie di.strict. 

2. JUDGMENT ®=4G0(4) — Relief Against ix Fquity — Fkaud or Mistake. 

Allégations of an ancillary bill to enjoin enforceniout of a judgment 
at law on a note hel4 iusufficient to slïow tliat tlie note was procured 
through fraud or mutual mistake. 

In Equity. Suit by J. M. Dutton against the First National Bank 
of Waycross and others. On motion for preliminary injunction. Dcr 
nied. 

Davant & Davant, of Brooksville, Fia., for complainant. 

Reynolds & Rogers, of Jacksonville, Fia., for défendants. 

CALL, District Judge. The complainant filed bis bill against L. 
J. Cooper, Waycross Savings & Trust Company, and the First Na- 
tional Bank of Waycross, the last two corporations, and each of the 
défendants résidents of Waycross, in the state of Georgia, and alleged 
that in 1911 the défendant Cooper, in whom the complainant placed 
trust and confidence, and while président of the two défendant cor- 
porations, through an agent approached the complainant and induced 
him to purchase certain shares of stock in the Waycross Savings & 
Trust Company, paying therefor $1,100, and giving bis note for $4,- 
400 upon the express uhdefstanding and agreement that said note 
should be renewed from time to time until fully paid, principal and 
interest, by the dividends accruing on said stock ; that this course of 

®=3For otUer cases see same toplc & KEY-NUMBBR in ail Key-Numberefl Dlgests & Indexes 
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procédure was followed until the principal sum of said note was re- 
duced to $4,000; that said Cooper, as such président of said corpo- 
ration, so managed their affairs as to bankrupt the Waycross Savings 
& Trust Company, and enrich the First National Bank of Waycross 
with ail the valuable assets of the first-mentioned company ; that 
among the assets of the first-mentioned company transferred to the 
bank was the note of complainant with the stock as collatéral attached ; 
that in March, 1915, said Cooper met complainant in Jacksonville, 
Fia., and procured the renewal of said note made payable to the First 
National Bank of Waycross, the complainant not knowing that the 
payée had been changed, but supposed it was payable to the Waycross 
Savings & Trust Company, as had theretof ore been the case ; that 
such change of the payée was by the oversight of complainant, and 
by the procurement of said Cooper with intent to defraud the com- 
plainant by depriving him of the défenses he otherwise would bave 
had against the Waycross Savings & Trust Company; that he would 
not hâve signed said last-mentioned note had he known of the change 
in the payée, and upon demand being made upon him refused payment 
of the same ; that thereupon suit was brought against him by the said 
First National Bank of Waycross upon said note, which resulted in a 
judgment of this court on the common-law side for the sum of $5,- 
040.17 against the complainant in favor of the First National Bank of 
Waycross; that each of said corporation défendants had fuU knowl- 
edge of the représentations and agreements entered into at the time of 
the purchase of said stock, and giving the first promissory note. 

The bill also allèges that by some proceeding in the state of Georgia 
the bank sold said stock for the sum of $90, and purchased the same 
and now holds it, and gave crédit upon the last-mentioned note for 
said sum. 

The bill further allèges that the complainant is the owner of certain 
real estate and certain personal property, described in an amendment 
to the bill, situated in the Southern district of Florida, and that said 
judgment is a lien thereon and clouds complainant's title. 

The bill then prays for an accounting between the comjDlainant and 
the différent défendants ; that the last-mentioned note be delivered up, 
the sale of the stock be rescinded, and said stock delivered back to the 
Waycross Savings & Trust Company; that said last-named company 
be required to accept the note of complainant for said stock, and carry 
out the agreement made at the time of giving the first note, and that 
the bank be restrained from proceeding under or enforcing its judg- 
ment against complainant, both temporary and permanent; that said 
judgment be cancelled as a lien, or cloud. 

Upon thèse allégations a temporary restraining order is asked 
against the bank ; notice having been given the attorney of record for 
the First National Bank of Waycross. 

The first question to be decided is the jurisdiction of this court; 
the défendants being citizens of Georgia. There seems to me no ques- 
tion of the jurisdiction of the court over the défendant First National 
Bank of Waycross in so far as exercising injunctional power over 
the enforcement of the judgment obtained by it in this court. As to 
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that défendant the bill is ancillary to the suit brought by it against 
the complainant, and the service of notice of the suit upon its attor- 
ney of record seems ail that is necessary to bind it. As to the oth- 
er défendants against whom spécifie relief is prayed, it is of graver 
import. 

[1] Justice McLean, in Dunn v. Clarke et al., 33 U. S. (8 Pet.) I, S L. 
Ed. 845, after upholding the jurisdiction of the court over the plaiu- 
tiff in the common-law suit, says: 

"lu the présent case, several iiersons are imuïe défendants who wer-e iiot 
parties or privies to the .suit at hiw, and no jurisdiction as to them eau be 
exercised, b.y thls or the Circuit Court." 

The difficulty in that case was the citizenship of the parties ref erred 
to. In the instant case the défendants are nonresidents, and none of 
them found within this district. Section 51 of the Judicial Code 
(Comp. St. 1916, § 1033) provides that: 

"No civil suit shall be brou^'ht in any District Court against any persou by 
any original process or proceeding in any other district than that whereof he 
is an inhabitant; but where the jurisdiction is J'ounded only on the tact that 
the action is between citizens of différent states. suit shall be brou!;ht only 
in the district of the résidence of elther the plaiutlff or the défendant." 

This applies to a suit in equity. Butterworth v. Hill, 114 U. S. 
128, 5 Sup. Ct. 796, 29 L. Ed. 119. But does not give jurisdiction to 
render a judgment in personam without personal service of process in 
the district. Relief in the nature of a judgment in personam is the 
only relief sought against Cooper and the Waycross Savings & Trust 
Company; section 57 (Comp. St. 1916, § 1039) providing for suits to 
enforce liens upon or remove clouds from real or personal property 
emphasizes this fact. In such cases judgments affecting the particular 
property only may be entered, unless the défendants are served with 
process in the district or voluntarily submit themselves to the juris- 
diction of the court. 

This proceeding, while ancillary as between the parties to the com- 
mon-law action, is original as between the complainant and Cooper and 
the Waycross Savings & Trust Company. The motion to stay the 
exécution of the judgment aiïects the interest of the First National 
Bank of Waycross, and as to it the jurisdiction of the court is un- 
doubted. And the question is therefore whether under the sworn 
allégations of the bill the complainant is entitled to this order against 
that particular défendant. 

[2] Do the facts set up in the bill entitle the complainant to hâve 
the judgment vacated by a court of equity, tâking those allégations as 
true? 

The facts relied upon by the complainant may be briefly summar- 
ized as follovvs: Cooper, while président of the two corporations, 
procured the complainant to purchase stock in the Waycross Savings 
& Trust Company for the considération of $1,100 in cash, and his 
promissory note payable in 90 days for $4,400, upon the paroi agree- 
ment of the parties that the payée, the Waycross Savings & Trust Com- 
pany, would renew this note on rnaturity, and the renewals of same 
from time to time and apply the dividends payable on the stock to 
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payment of the interest and principal until it was entirely paid, and 
thereupon the stock which had been issued and hypothecated to secure 
the note should be deHvered to the complainant, and that this agree- 
ment had been carried out until March, 1915, when the note sued on 
was given, the complainant supposing the payée to be the Waycross 
Savings & Trust Company, as in the case of the former renewals. 

It is too well settled to need citation that in the absence of fraud, ac- 
cident or mistake, the rule is the same in equity as at law, that paroi 
évidence of an oral agreement made at the time of the giving of a 
promissory note, cannot be permitted to vary, qualify or contradict or 
add to or subtract from the absolute terms of the written contract. 
Therefore unless the allégations of fact show either fraud, accident 
Dr mistake in procuring of the note, of which the one sued on was 
the renewal, this Court could not relieve the complainant of the efïect 
of his act. There are no allégations of fact tending to show any 
fraudulent intent in the inception of the contract. On the other hand 
the allégations show that the renewals of the note and crediting divi- 
dends continued for almost four years, and until the principal of the 
note was reduced from $4,400 to $4,000. This would négative any 
fraud practiced upon the complainant in the inception. Had the note 
sued on been payable to the Waycross Savings & Trust Company 
as the complainant believed it was, he would hâve been in no better 
condition than he is now. Fie would be confronted by the same bar- 
rier. Nor do I think that his allégations that Cooper juggled the as- 
sets of the two corporations so that one absorbed ail the valuable as- 
sets of the other help him to defeat the collection of the note and the 
judgment entered thereon. If Cooper has by his improper acts caused 
him damage he must look to Cooper, or Cooper and the bank, for re- 
coupment. 

That there was no accident or mistake in the making of the contract 
seems to me to be too plain to require argument. The only alléga- 
tions bearing upon mistake is that he supposed the payée was the same, 
and had he known that the bank was the payée he would hâve refused 
to sign it. This, at best, was a mistake by the complainant, and for 
one to be relieved from his contract the mistake must bave been mu- 
tual. 

There are so many authorities bearing upon thèse questions that it 
would be a useless consumption of time to make even a partial list, 
and, as I understand their import, they are uniform. 

The motion for a temporary restraining order will therefore be 
denied. 
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FEDERAL WALL PAPER CO. v. KEMFNER. 
(District Court, N. D. New York. August 23, 1917.) 

1. OOLTBTS <S=:o330 — FEDERAL OOUItl JURISDICTIOW— AMOTJHT Ilf CONTROVEBSY 

— Affidavits. 

;The complalnt and f^nswer may be supplemented by affidavits as to 
the real value or amoiint in controversy on motion to dismiss on the 
gr0und that the amount is Insufflclent to give jurjsdlctlon. 

2. CotJBTS <ê=3330 — Jdeisdiotion— Amount in Contkovehsy — Pleabing — Pbe- 

SUMPTION. 

Where tbe papers, on motion to dismlss ou the groiind tliat the amount 
in . controversy is insufficient to give jurisdlction, full to disclose wtiat 
sum plaintiff recelved for property, which, having been bought of de- 
fendant, and rejected as not accordîng to contract, it sold on refusai of 
défendant to accept return of same, It is fair to assume tliat it recelved 
what it says it was worth. 

3.' Damages <S=>117 — Election Between Rules of Damages. 

■ Where there are two rules of' damages which may be made applicable 
to a given case, plaintiff must adopt one or tlie other, and cannot bave the 
beneflt of both, taklng so mucti of each as is most favorable to liim. 

4. Damages <S=3l20(l) — Bbeacii of Contbact. 

The damages for breach of contract are such as will, as near'as may 
be, place the injured party in the situation he would hâve occupied had 
,the breach not occurred ; what he would hâve received if the contract had 
been kept. 

5. Damages i®=340(2) — Profits. 

Profits lost by breach of contract, if not spéculative and remote, are 
recoverable. 

6. Sales ©=418(0) — Bre.\cii of Contbact — Damages. 

Plaintiff having bouglit merchandise of défendant and paid therefor, 
and resold it and liad it shipped to J., vvho rejected and returned it to 
plaintiff because not in accordance wltli defendant's contract, and plain- 
tife, on défendant refusing an offer of its return, liavlng sold it on de- 
fendant's account, for its value, the measure of damages is the différence 
between the price paid and the value, plus profits lost on resale, together 
with tjie amount of charges for freight, loading and unloading, and 
cartage, which plaintifC was required by reason of the breach to pay. 

7. Courts <®=330 — Jurisdiction— Amount in Controversy. 

The amount recoverable, and therefore the amount in controversy, is 
limited to the damages alleged and claimed in the coinplaint, which al- 
lèges no facts showing the damages to be greater, though flguring from 
' tlie affidavits for plaintiff on the motion to dismiss, on the ground that the 
amount in controvei'Sy is insufflclent to give the court jurisdiction, such 
damages exceed such amount. 

S. Courts <©=>32!) — Fedebal Court — Jueisdiction — Amount in Controversy 
— Allégation of Plkadisg. 

Aside from SûOO paid plaintiff on contract of défendant to sell paper to 
plaintilï, the complalnt for breach of contract by refusai to deliver, and 
the affidavit for plaintiff on motion to dlsmiss on the ground tUat the 
amount in controversy Is insufficient to give jurisdiction, alleging only thi? 
contract price, what the paper would hâve l)een worth If delivered 
and as warranted, and tliat by reason of defendant's f allure to perform 
plaintiff was deprlved of the proflts which it reasouably would hâve 
earued, show recoverable damages and au amount in controversy only 
tp the amount of the différence between the contract price and such 
alleged value, tliough the complaint allèges damages in a greater su]u. 

®q:=For ottier cases see same topic & K.BY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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9. Courts cS;^.'<29 — Fédérai. Court — Jurisdiction — Amount in Costrovebsy 

— D A .MA(; ES — Pleading. 

Relative to jurisdiction of the fédéral court, wlien tlie damases reeover- 
able on a given state of facts may be more tlian it!:î,0()0, or loss, as the 
jury sliall find, tlic amount alleged. claimed, and demanded wilMje deeraed 
the amount in toutroversy, if the faets will justify a verdict of that 
amonnt ; but when on the state of facts alleged the law fixes tlie dam- 
ages at a certain sum, that sum is c'ontrolling on motion to dismiss on the 
ground that the amount in controversy is insufflcieut to gn-e tlie court ju- 
risdiction. 

10. Courts <s=>329 — Fédéral Courts — Jurisdictiok — Amount in Coa-tro- 

VERSY — Pleading. 

The comiîlaint allcging contract of défendant to sell 112 tons of paper 
at S3S a ton, paynient of $500 on the making of the contract, as jiro- 
vided thereby, delivery of 51 tons, and paymont of .$1.975 therefor, fail- 
ure of that delivered to satisfy the contract, damages on account thereof, 
refusai of ^défendant to deliver the balance, and 'damages on account 
thereof, the $500, recoverable under the allégations, will not be con- 
sidered included in the $1,975, relative to the amount in controversy, on 
the question of jurisdiction of tlie fédéral court. 

At I^aw. Action by the Fédéral Wall Paper Company against Solo- 
mon S. Kempner. Motion by défendant to dismiss on the ground it 
appears on the face of the complaint and other papers submitted on this 
motion that the court has no jurisdiction of the cause, the real amount 
in controversy, exclusive of interest and costs, being less than $3,000, 
and that there is no diversity of citizenship, as plaintiff does not own 
the alleged cause of action. Motion denied. 

Garten, Friesner & Shenfeld, of New York City, for plaintiff. 
Wm. L,. Pattisson, of Plattsburgh, N. Y., for défendant. 

RAY, District Judge. [1] On this motion the complaint and an- 
swer hâve been supplemented by affidavits as to the real value or 
amount in controversy. This may be donc. 

The complaint allèges that about May 3, 1916, the plaintiff and 
défendant entered into an agreement whereby the défendant agreed 
to sell to the plaintiff and the plaintiff agreed to purchase from the 
défendant certain goods, etc., "consisting of approximately 112 tons 
of vvrall paper hangings at $38 per ton" ; that a sample was exhibited 
to plaintiff's représentative, and it was agreed that the bulk of such 
merchandise should correspond in quality and color with said samples, 
and défendant warranted that the wall paper hangings so agreed to be 
sold would be free from any and ail defects and imperfections; that 
plaintiff should pay and did pay défendant $500 on such contract on 
entering into the contract, and it was agreed the balance should be 
paid when the paper hangings were delivered free on board to a com- 
mon carrier at Plattsburgh, N. Y., for shipment to the consignée des- 
ignated by the plaintiff, not later than June 1, 1916. In the first cause 
of action it is also alleged that plaintiff directed the défendant to de- 
liver 51 tons of such hangings to Joliet Wall Paper Mills, at Joliet, 111., 
and same was shipped accordirigly, and plaintiff paid défendant $1,- 
975.79 for same; that said Joliet Company rejected ail of such goods 
shipped to it and returned same to plaintiff; that on examination it 

©SjFor other cases see same topic & KEY-NUMBEH in, ail Key-Numbered Digests & Indexes 
244 F.— 16 
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was found that such merchandise did not conform to the samples, ei- 
ther in color or quality, but same were streaky and spotted and un- 
mei'chantable, and could not be used for manufacture into wall paper ; 
that at the time of the making of such contract défendant was notified 
the paper was wanted for such purpose and défendant warranted it 
could be so used; that défendant was duly notified of the rejection 
and return of such wall paper, and of the fact that it did not answer 
to the contract, and plaintiff also offered to return such merchandise, 
and tendered same, but défendant refused to accept same; that the 
plaintiflf fully performed such contract on its part. 

As to damages resulting from the return, etc., of such 51 tons of 
such wall paper hangings, the plaintifï allèges that it was compelled 
to pay and did pay the freight for carrying said goods to and from 
Plattsburgh, N. Y., to Johet, 111., and the expense of loading and un- 
loading same, and was deprived of the profit on such merchandise, re- 
ferring to the 51 tons, that it would reasonably hâve earned had the 
goods been in accordance with the contract, and sustained other dam- 
age, ail in the sum of $2,000. This is supplemented in the affidavits 
filed by the plaintiff in which it is stated that the 51 tons of paper 
shipped to Joliet, 111., was worth only $20 per ton in fact; that it sold 
same by contract to Montgomery Ward & Co. for $2,560.25 ; that it 
paid freight to Joliet, $346.37 ; for loading and unloading at Joliet, 
$23.80; return freight, $336; and for unloading and cartage, $22. 

Assuming this statement of damage made by plaintiff to be correct 
and true, inasmuch as it had the property or its proceeds, having sold 
same on defendant's account, and it was worth $20 per ton only, or 
$1,020, the plaintiff lost the différence between what it paid, viz., $1,- 
975.79, and its true value, $1,020, or $955.79. It also lost the profit 
it would hâve made on the sale to Montgomery Ward & Co. if the 
merchandise has been as represented, $584.46. Also the freight paid 
both ways and cartage and loading and unloading charges at both points, 
in ail $728.17. Total damage, first cause of action, $2,268.42. 

[2] The papers fail to disclose what sum plaintiff received for the 
property on the sale, but it is fair to assume it received what it says 
it was in fact worth. This is the transaction complained of in the first 
cause of action, and this fully measures the plaintiff's loss and damage 
growing out of the purchase and sale and return to plaintiff of the 51 
tons sent to Montgomery Ward & Co. If this merchandise had been 
such as the contract called for, the goods would bave been accepted 
and retained by tjnat company. The plaintiff présents the affidavit of 
Mr. Goldfarb, in which it is stated the 51 tons would hâve been worth 
$50 per ton if as represented, and the plaintiff would hâve had property 
worth $2,550, when it was worth only $20 per ton, or $1,020, making 
a loss of $1,530 in addition to the freight both ways and costs of load- 
ing and unloading and cartage, $728.17, and also what it paid for the 
51 tons, $1,975.79, in ail $4,253.96, less the actual value of the mer- 
chandise, $1,020. 

[3] But when there are two rules of damage which may be made 
applicable to a given case, I understand the plaintiff must adopt the 
one or the other. He cannot hâve the benefit of both, taking so much 
of each as is most favorable to himself. 
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[4, 5] "In the case of a breach of contract, the damages awarded 
should be such as will, as nearly as may be, place the injured party 
in the situation he would hâve occupied if the breach had not occur- 
red." Wid<er v. Hoppock, 6 Wall. 94, 18 L. Ed. 752 ; 5 Encyclopedia 
of U. S. Reports, 169. "The amount which would hâve been received, 
if the contract had been kept, is the measure of damages if the con- 
tract is broken." Pierce v. Tennessee, etc., 173 U. S. 1, 19 Sup. Ct. 
335, 43 I,. Ed. 591 ; Benjamin v. Hillard, 23 How. 149, 16 E. Ed. 518. 
Profits are recoverable if not spéculative and remote, 

[B, 7] In the instant case, as to thèse 51 tons of paper, if the nier- 
chandise had been according to the contract the plaintiff would hâve 
received on the sale to Montgomery Ward & Co. the sum of $2,560.25, 
which would hâve reimbursed plaintiff the amount paid for same, with 
a profit of $584.46, and it would not hâve been compelled to pay the 
freight, loading and unloading, and cartage charges, $728.17. The 
amount paid défendant for the merchandise was $1,975.79, which, add- 
ed to the profit and freight, loading, and cartage charges paid, makes 
$3,288.42. The plaintiff sold the goods on defendant's account presum- 
ably for $1,020, which it is entitled to retain, and which sum défendant 
is entitled to hâve deducted in arriving at plaintiff's damages. Deduct- 
ing same, and we bave the plaintiff's damages, shown by affidavit, $2,- 
268.42, growing ont of the first cause of action. But the plaintiff itself 
places its damage growing out of the first cause of action at $2,000, 
and after alleging the f acts, not items, says : 

"That by reason of tlie aforesaid breach of the said agreement by the de- 
fendant, plaintiff was compelled to and did pay the frelsht f or "caiTyiQg said 
goods to and from l'iattsburgh, New York, to Joliet, Illinois, and the expense 
of loading and unloading the same, and wns deprlved of the profit on said 
merchandise that it would reasonably bave earned had the défendant pevform- 
ed the said agreement on his part and delivered mercliandlse in conformity with 
the samples and eolors ordered by the plaintiff, and sustuiued other damage, 
ail in the sum of two thousand ($2,000) dollars." 

I do not see that a greater sum or amount can be in controversy than 
the plaintiff claims in the pleading. 

[ 8 ] When we corne to the second cause of action, we bave a différ- 
ent proposition. In this cause of action plaintiff refers to, and by réf- 
érence réitérâtes, the paragraphs of the first cause of action numbered 
1 to 6, inclusive. It then allèges a demand for the balance of such 
wall paper hangings agreed to be sold by défendant, aggregating 61 
tons, an offer, readiness and willingness to accept, receive, and pay 
for same, and a neglect and refusai to deliver, and that plaintiff fuUy 
performed ail the terms of the contract relating thereto. Then, "that 
by reason of the failure of the défendant to perform the said agree- 
ment, plaintiff was deprived of the profits which it reasonably would 
bave earned if the défendant had performed the said agreement, and 
sustained damage in the sum of one thousand one hundred ($1,100) 
dollars." No facts are stated in the complaint or in the affidavit al- 
leging or indicating that plaintiff would bave earned any profits, ex- 
cept as it is stated the 61 tons of wall paper hangings would hâve 
been worth $50 per ton, or $3,050, if delivered and as warranted and 



244 244 FEDERAL REPORTER 

represented, and for which it was to pay $38 per ton, or $2,318. The 
différence, or profit, if the hangings had been delivered, is $732. On 
the allégation of the complaint and the plaintiff's affidavits by no pos- 
sibility can plaintiff's damage, aside from the $500 paid down, grow- 
ing ont of the second cause of action, exceed $732. Adding this to 
the $2,000 damages claimed and demanded under the first cause of 
action, and the sum or amount in controversy is $2,732, or less than 
$3,000. If, however, we shouM add the $722 to the $2,268.42, figuring 
up the items of the first cause of action as shown in the affidavits, vve 
would hâve a total of $3,000.42. 

'What are the légal principles applicable, and which fîx the recovery 
of the plaintiff, on the allégations made in the complaint and the facts 
shown in the affidavits? 

[9] When the damages recoverable on a given state of facts may 
be more fhan $3,000, or less, as the jury shall find, the amount al- 
leged, claimed, and demanded will be deemed the amount or value in 
controversy if the facts will justify a verdict of that amount; but 
when, on a state of facts alleged, the law fixes the damages at a cer- 
tain sum, that sum is controlling on such a motion as this. In such 
case it appears that the amount in controversy cannot be more than 
that fixed by the law. 

As to the second cause of action set out in the complaint under con- 
sidération, the law fixes the damages at $732, not considering the $500 
paid down. As to the first cause of action the plaintiff in its complaint 
demands only $2,000, and no facts are alleged in such complaint which 
show the damages to be greater. Figuring from the affidavits filed in 
behalf of the plaintiff, and such damages exceed $2,000, making the 
total $3,000.42, as stated. 

I think this allégation of the complaint controls in fixing the dam- 
ages recoverable under the first cause of action ; that while the items 
given in the aiîidavits aggregate a greater sum, the plaintiff, without 
amending his allégation of damage in the first cause of action, would 
be limited to a recovery of $2,000 under the first cause of action, and 
is limited by the law on the facts alleged in the second cause of ac- 
tion, supplemented by the affidavits, to a recovery of $732, under such 
second cause of action, aside from the $500 paid down, making a total 
of $2,732. 

[10] Thèse figures do not take into account the $500 paid down 
on the contract, unless we assume such $500 formed part of the $1,975.- 
79 paid for the 51 tons sent to Joliet, 111. The complaint does not so 
state, but does state the 51 tons were paid for by the plaintiff. Then, 
as to the recovery, the plaintiff, if entitled to recover, may recover the 
$500 paid down in addition to the other damage, profit he would hâve 
made if the wall paper hangings had been delivered as per contract. 
Therefore the plaintiff, while limited by its statement of damages sus- 
tained and by the demand for judgment, may recover $3,100, ex- 
clusive of interest and costs, depending on the évidence. There has 
been no application for an order making the complaint more definite 
and certain as to damages, or for a bill of particulars as to damages 
sustained. 
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An action was brought by one Louis G. Hart in tbe Suprême Court 
of the State to recover damages for the breach of this contract. The 
venue was laid in New York county, but on motion the venue was 
changed to Clinton county, where this plaintiff résides. Thereupon 
that action was discontinued. Then the said Hart assigned the alleged 
cause of action back to said Fédéral Wall Paper Company, this plain- 
tiff, and such assignment is in évidence hère and this action was 
brought. In that action the damages were laid at $3,000. We may 
well suspect that this plaintiff is seeking to avoid a trial in Clinton 
county, and that the damages alleged are enhanced for the purpose 
of giving the United States District Court jurisdiction, but I cannot 
say that this is proved or that a question of fact is presented for dé- 
cision herc. 

I think the motion to dismiss must be denied. There will be an 
ordcr accordingly. 



In re HFAVIT. 

(District Coin-t, N. D. Oliio, K. D. Ausust 27, 1917.) 

No. 0278. 

1. Ba?;kkuftcy <s=x>:!i)G(r)) — Exemptions — Ktate IjAW. 

lîiiiiknilitcy Aft July 1, 1SU8, c. 541, 30 .Stiit. 544, docs not crcflte any 
Personal or lionicstoad exemptions in favor of li«nkrupt, but by sections 
6, 7a(8}. 47a(ll). and 70a (Comp. St. !!>](;, §§ Itri'.W, 95!)1, 9(i31 and 9054), 
increly préserves to hini tlie fiill beiietit of such exemptions as at the 
tinu' of the ad.indieation lie is entitled to under tlie state law. 

2. lîOMESTKAI) <©=>;■) — lOXElrPTION — C0NST1:\:CTI0N OF Statutes. 

(;en. Code Oliio. §§ 117;-ÎO-11740, confei'ring a honiestead exemption or 
an allowanre in lieu thereof, are to be liberally construed to accomplisli 
their iiumane i)urii(ise. 

3. Bankrui'kjy <S=>u9(J(5) — ]']xEMrTio.\ in Lieu of HomestEiID — "Owner of 

HoirESTEAD." 

ïhe ad.iudlcation in bankruptcy tnuisferrinf; ail the debtor's property 
to tlie trustée sub.1ect to the debtor's rigbt or claim of an exemption, be 
is not thereafter the owner of the homestead, theretofore ovvned by and 
still occupied by hiiu, witliin (Jen. Code Ohio. § 117.j8, providing that the 
head of a family not the "owner of a homestead" may, in lieu thereof, 
hold exempt property not éxceeding $500 in value. 

4. Bankrlttcy iê=396(5) — Claim of Exemption — Amendment. 

If banlirupt's claim of exemption in lieu of homestead be objected to 
because for $500, Instead of for specitic property not exceeding that value, 
as contemplated by (Jeu. Code Ohio, § 11738, amendment sliould be allowed. 

In Bankruptcy. In the matter of B. P. Hewit, bankrupt. On péti- 
tion to review order of référée. Reversed, with instructions. 

Paul Howland, of Cleveland, Ohio, and Chas. Lawyer, of Jefferson, 
Ohio, for petitioner. 

Chas. R. Sargent, of Jefferson, Ohio, for trustée. 

WESTENHAVER, District Judge. This cause is now before me 
on a pétition of the bankrupt to review an order of the référée in the 
matter of the bankrupt's exemption in lieu of a homestead. 

®=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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The facts are agreed, and will be briefly stated. The bankrupt is 
married and living with his wife and entitled to claim a family home- 
stead, under section 11730, Gen. Code, or an allowance in lieu thereof, 
under sections 11737 and 11738, Gen. Code. He vvas adjudicated a 
bankrupt March 21, 1917. 

At and prior to the time of this adjudication he had a house and lot 
which was occupied by him and his family as a hornestead, and which 
he continued to occupy tip to the 23d day of May, 1917, when this 
house and lot were set aside to him by the trustée as a homestead. 
He was not then, nor was his wife, the owner of any other homestead 
or of any other real estate which could be used as a homestead. This 
house and lot, it is agreed, is of the value of $4,000, and is subject 
to mortgages and taxes prior to any homestead right of the husband 
and wife in the sum of $3,800, leaving an apparent equity therein of 
the value of $200. Neither at the time of the adjudication nor since 
has any proceeding been begun by the mortgagees or by the trustée 
in bankruptcy to foreclose thèse mortgages, or to sell the equity for 
the benefit of the estate. 

On May 23, 1917, the trustée set apart to the bankrupt such articles 
of Personal property as are exempt from exécution and sale under the 
Ohio law, and also set apart to him this house and lot, subject to said 
mortgages and taxes, as a homestead. 

To this report the bankrupt excepted, claiming an allowance of 
$500 in lieu of the homestead so set aside. The référée overruled the 
exceptions, and the bankrupt brings this pétition for a review of the 
referee's finding and judgment. 

A kindred question was considered and decided by me in the matter 
of D. W. Radcliiïe, bankrupt, at a former day of this term. See 
243 Fed. 716. In that case the homestead owned and occupied 
by the bankrupt at the date of the adjudication had been, on ap- 
plication of the trustée, and on order of the référée, surrendered 
to the mortgagees before the bankrupt's claim for an allowance of 
$500 out of other property was heard and determined. It is contend- 
ed that the fact, présent in this case, that the homestead had not been 
sold and no proceedings begun to subject it to prior liens, is a distin- 
guishing and controlling considération, and. brings this case within the 
rule of Bartram v. McCracken, 41 Ohio St. 377, in which it was held. 
that an exécution debtor whose personal property had been levied on 
cannot claim as against the exécution out of this personal property 
the $500 allowance when he is in fact the owner and occupant of a 
homestead encumbered by mortgages in excess of its real value. This 
distinction between the présent case and the Radclifïe Case, it must 
be admitted, rests on a very narrow ground. While it is true that nei- 
ther the mortgagee nor the trustée in bankruptcy hâve taken any steps 
prior to the referee's order to sell the incumbered homestead, either 
of them may begin such proceedings the next day, thereby destroying 
the homestead thus set aside. In view, howeyer, of the claimed dis- 
tinction, I hâve again re-examined at length the questions involved, 
and hâve reached the conclusion that the jlidgment of the référée is 
çrroneous and must be reversed. My reasons for this conclusion will 
be briefly stated. 
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[1] The Bankruptcy Act does not create any personal or homestead 
exemptions in f avor of the bankrupt. It merely préserves to the bank- 
rupt the full benefit of such exemptions as at the time of the adjudi- 
cation he is entitled to under the state law. Bankruptcy Act, §§ 6, 7a 
(8), 47a (11), 70a; Holden v. Stratton, 198 U. S. 202, 25 Sup. Ct. 
656, 49 L,. Ed. 1018. The détermination, therefore, of this question 
dépends on the state of the Ohio law respecting homestead exemptions. 

[2] The Ohio laws conferring a homestead exemption, or an al- 
lowance in lieu thereof, are found in the General Code, §§ 11730 to 
11740, inclusive. The policy of the law and the rules for construing and 
applying the same are stated in numerous Ohio cases. See Sears v. 
Hanks, 14 Ohio St. 298, 84 Am. 'Dec. 378 ; McConville v. Lee, 31 
Ohio St. 447; In re Assignment of Kraus, 79 Ohio St. 314, 87 N. E. 
176; Carter v. Ross, 8 Ohio Cir. Ct. R. 139, affirmed by Suprême 
Court for reasons stated in opinion of Circuit Court, 54 Ohio St. 664, 
47N. E. 1116. 

In brief, thèse exemption sections are to be liberally construed with 
a view of accomplishing the humane purpose for which they were 
enacted. The homestead exemption, it is said, is not given for the 
benefit of the debtor, but for the protection of his family, and in part 
for the protection of the public who might otherwise be burdened 
with the partial support of an insolvent debtor's family. In constru- 
ing and applying thèse sections the Ohio Suprême Court has extended 
their protection, whenever the law or the facts brought a case within 
the policy and reason thereof. 

The présent case would seem to be clearly within the reason of the 
law, and if the bankrupt is to be denied the benefit thereof, it must be 
because the présent facts put him without the language of the statute. 

Section 11730 in substance provides that a husband answering the 
description of a i)erson entitled to a homestead may hold exempt from 
sale on judgment or order a family homestead not exceeding $1,000 in 
value. Sections 11734 to 11736 prescribed how this homestead may be 
set aside and deals also with spécial situations, such as a homestead in 
land the title to which is in another, the homestead of a deceased hus- 
band who has left a widow, etc. In brief, on proper application and 
before sale, the oiificer, executing the writ shall set ofif to the debtor 
by metes and bounds a homestead not exceeding $1,000 in value, and 
if exception is taken the court may order a reappraisement and reas- 
signment of the homestead. The remainder of the.debtor's lands and 
tenements may be sold on exécution. If the homestead is, in the opin- 
ion of the appraisers, indivisible, without manifest injury or incon- 
venience, the debtor may occupy it by paying the reasonable rental 
value thereof in excess of $100, which is treated in that case as his 
homestead. The homestead thus set aside by metes and bounds may 
be reappraised every two years thereafter. 

Obviously in applying thèse provisions it is necessary to set aside 
for the debtor a homestead which he may occupy and hold as against 
the right of any creditor to sell the same, and such is the procédure 
approved in Ohio. Kelly v. Duffy, 31 Ohio St. 437. Manifestly this 
procédure cannot be followed if the premises are burdened with a 
mortgage or other lien against which neither the debtor nor his wife 
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can daim a homestead exemption ; for instance, a mortgage in which 
the husband and wife hâve joined. A part of the promises cannot be 
withdrawn from the mortgage without impairing the contract with the 
mortgagee. In that situation the homestead is charged with liens 
which precludé the allowance of a homestead, and a différent rule is 
applied to meet the différent condition.- The homestead premises, it is 
provided, may be sold and the residue of the proceeds, not exceeding 
$500, shall be paid to the person entitled to the homestead. Sections 
11733, 11737. 

In the présent case the premises are subject to liens which precludé 
the setting apart of the same or any part thereof as a homestead, pur- 
suant to thèse provisions. The mortgages cover the entire premises, 
and no part of them could be assigned by metés and bounds to the 
debtor, and he be given the right to continue in the occupancy thereof 
prior to the mortgagee's right to sell the same. Yet this is precisely 
what was attempted, and the resuit must of necessity prove ineffecutal 
and deprive eventually the debtor of the protection given by the home- 
stead exemption law. 

In this situation, that is, when the premises are charged with liens 
which precludé the assignment to the debtor of a homestead by metes 
and bounds, section 11737 provides that after sale is had of the prem- 
ises, and the prior liens are paid, the balance, if any, not exceeding 
$500, shall be paid to the debtor in lieu of a homestead. This course 
was not followed. If it had been followed, the apparent equity of 
$200 might hâve been wiped out, or it might hâve been increased to 
$500.' It is proper in a court of bankruptcy to sell premises thus in- 
cumbered. ColHer, p. 1040. This procédure would détermine exactly 
and definitely the extent of the debtor's homestead exemption. It does 
not seem to me that the protection accorded by the law and claimed 
by the debtor can be made to dépend on the willingness or unwilling- 
ness of the mortgagees, or of the trustée in bankruptcy to exercise their 
légal right, and especially not upon the neglect or f ailure of the trustée 
to perform his whole duty in administering the bankrupt's property. 

[3] Section 11738 provides that a husband answering the descrip- 
tion of a person entitled to claim a homestead exemption, but who is 
not the owner of a homestead, may, in lieu thereof, hold exempt from 
levy and sale, real or personal property, not exceeding $500 in value. 
It is on the strict letter of the expression "not the owner of a home- 
stead" that Bartram v. McCracken, supra, was decided, and on which 
the judgment of the référée in the présent case was rested. It is 
agreed that the debtor's right to a homestead exemption must be deter- 
mined on conditions existing at the time of the adjudication; and it is 
contended that, inasmuch as he was then occupying the premises as 
a homestead, the title to which prior to the adjudication was in him, 
he is the owner of a homestead, and therefore not within the language 
of section 11738. 

This reasOning does not commend îtself to me. In my opinion, it is 
unsound and in conflict with the reasoning, if not the ruling, of the 
Suprême Court of Ohio in numerous cases. In Bartram v. McCracken, 
supra, the sheriff had levied on personal property. The debtor made 
a claim for an allowance from this property of $500 in lieu of a home- 
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stead. It appeared that he was then owing and occupying a homestead, 
but that it was incumbered by mortgages in excess of its value. The 
Suprême Court says that the law makes no provision in that situation 
whereby the sheriff may proceed to inquire respecting the value of the 
real estate and the validity and amount of the mortgages thereon, and, 
as a resuit of his findings thus made, détermine whether or not the 
allowance should be made. Section 11734 supports this reasoning. 
But, as stated by me in the Radclifïe Case, a différent situation exists 
when title to ail the debtor's property bas been transferred by a gên- 
erai assignment or by opération of the Bankruptcy Law, upon an ad- 
judication, to an assignée or to a trustée in bankruptcy. The bank- 
rupt cannot then be said to be the owner of the homestead vi^hich he 
had previously owned, and which he may .still be occupying. He is 
the owner of nothing except a right to claim a homestead in the prem- 
ises or an allowance in lieu thereof under the sections above cited of 
the Ohio statutes. The bankrupt in this case exercised this right. His 
claim, however, bas not been allowed, but instead premises charged 
with liens which preclude the allowance to hi^ii of a homestead there- 
from by metes and bounds hâve been set aside to him burdened with 
thèse liens ; and this, it is said, is giving him the benefit and protection 
of the humane provision of the Ohio exemption law. I do not agrée 
with this conclusion. 

I am of opinion that, when ail the real and personal property of an 
insolvent debtor lias been, either by a gênerai assignment made by 
himself, or as a resuit of an adjudication in bankruptcy, transferred 
to an assignée or trustée, subject only to the debtor's reserved right 
or claim of an exemption, he cannot be said to be the owner thereafter 
of a homestead, and that neither the reasoning nor the décision in Bar- 
tram v. ]\IcCracken bas any application. 

As stated by me in Re RadcliiîEe, a contrary holding is required by 
certain décisions of the Suprême Court of Ohio, among others the 
foUowing: Carter v. Ross, 8 Ohio Cir. Ct. R. 139, affirmed for rea- 
sons stated by the Circuit Court, 34 Ohio St. 664, 47 N. E. 1116; 
Niehaus v. Faul, 43 Ohio St. 64, 1 N. E. 87; Frv v. Smith, 61 Ohio 
St. 276, 55 N. E. 826; In re Kraus, 79 Ohio St. 314, 87 N. E. 176; 
Sears v. Ilanks, 14 Ohio St. 298, 84 Am. Dec. 378; McConville v. 
Lee, 31 Ohio St. 447; Moody v. Whitaker, unreported décision by 
Ohio Suprême Court, 22 W. L. B. 168. See, also. In re Buckingham 
(D. C.) 102 Fed. 972 ; In re Uavies, 10 Ohio N. P. (N. S.) 205. An ex- 
amination of thèse décisions will show that in every case of a gênerai 
assignment, not containing an express waiver of exemptions, the Su- 
prême Court of Ohio has saved to the debtor the full amount of his 
homestead exemption. It has donc this regardless of whether the 
claim is made before or after the sale, or whether made informally or 
with technical cxactness. If it be true, as is contended, that the tinie 
of making the claim or the manner of setting aside the exemption is 
controlled by the Bankruptcy Act, and not by the state law, rules 
of procédure cannot be permitted to destroy substantial rights. The 
procédure in the bankruptcy courts is flexible enough to permit the 
liquidation of a bankrupt estate so as to préserve and protect ail tVie 
bankrupt's rights of personal and homestead exemptions and of al- 
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lowances in lieu thereof. If it were not, then the dcbtor's exemptions 
given by the state law and admittedly preserved by the Bankruptcy 
Act would be destroyed. 

[4] No point was made in argument touching the informai manner 
in which the debtor made his claim or specified the property to be set 
aside to him. Section 11738 does not contemplate a blanket claim for 
$500 in lieu of homestead exemption, but rather requires a sî)ecifica- 
tion of the real estate or articles of personal property thiis claimed. 
If any point is made, it would be the duty of the référée to permit a 
proper amended claim to be tilcd. In re Berman (D. C.) 140 Fed. 761 ; 
In re Radcliffe, Oliio Law Rep. July 23, 1917; In re Kraiis, 79 Ohio 
St. 314, 87 N. E. 176. 

In my opinion, the proper procédure in this case would hâve been 
to order the premises charged with the liens, precluding the sctting 
apart of the homestead by metes and bounds, to hâve been soid, and 
if a surplus resulted to pay tlie same, not exceeding $500, to the debtor. 
If the surplus did not amount to $500, then the deficiency should bave 
been allowcd from the personal property. It would not be improper, 
however, in this situation to allow the debtor $500 at once from the 
Personal property and subrogate the trustée to the dcbtor's right against 
(he surplus, if any, ]:)roduccd by a sale of the homestead premises. 
This course mi;.;ht rcsult in a more expéditions and convcnient admin- 
istration of the estate. 

The judgment of the rcfcree will therefore be reversed, with instruc- 
tions to proceed furthcr in conformity to the conclusions stated herein. 

An exception niay be noted on behalf of the trustée to this ruling. 



STA.XDAItl) SILK I>Yi;iN(; CO. v. IlOKSSLinî & nASSLACIiKR CHEJII- 

CAI. VO. 

(Distri'.t Court, S. I). .\e\v York. July 2:!, 1U17.) 

No. l-i:!. 

1. COXTPACTR tS=.'>(X!(l) — T'KRr'OK.MAN'f K — Kxri:M;s roi! X0N['ERF0R\r,\?;CE. 

If whHt is iifjrpefl to bo donp is possihii' iuid lii«tiil, the oliligation to 
pcrform is not c.veu.sed by ilifiiculty or iniprohiihillty oi: iicrfornilng, or 
by ttie liarrti-'iiip, exiHMise, or loss to tli(" purty iioi'foruiing, or by anything 
stiort of impossibility to pcrforrn. 

2. SaT.KS <Ê=1T1.' — l'KRFORM,\.\l'K UY SKLI.ER — lOxCCSKS. 

VVliere a couiract of sale of prussiate of soda, a (iermau product, pro- 
vidirig that the sellcrs siioiilcl not lie liable for causes beyond tlieir con- 
tiol. lucludlug war oi- insurrection, «as made after vvar was declared be- 
twe.>n (ierniany and (Jreat Britain, performance was not excusod by the 
British orders in council \vlii!-li in effect jilaced an Gnil)argo on sliipments 
from (iermariy. as, in viow of tlie then existence of war, the parties must 
hâve intendcd relief only in e.-ise tlie I,"nited States l)ecame Involved in the 
war, e.speciall.v whei'e the seller had ou hand .sufiicient pnissiate of soda to 
iill the buyer's contract if it had not sold its product to otlier buyers before 
timv. for delivery under the contract. 

At Law. Action by the Standard Silk Dycing Company against the 
Roessler & llasslaclier Chemical Company. On motion to confirm a 
referee's report. Exceptions sustained, and motion denied. 

®=oFor other ca.ses see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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Hugh Gordon Miller, of New York City, for plaintiff. 

' Creevey & Rogers, of New York City (Garrard Glenn, William B. 
Walsh, and William S. Creevey, ail of New York City, of counsel), 
for défendant. 

M ANTON, District Judge. The plaintiff sues for breach of con- 
tract. A référence was ordered to a référée, and lie lias reported prac- 
tically against tlie plaintiff, giving it a judgment for the sum of $175.60. 
The plaintiff, feeling aggrieved thereby, opposed a motion to confirm 
the referee's report. The contract in question was entered into on 
Januar>' 13, 1915, by the ternis of which the défendant agreed to fur- 
nish the plaintifï 35^000 pounds of prussiate of soda. Under the terms 
of the contract they delivered about 5,912 pounds. The balance was 
not delivered. Both counsel are in accord in saying that thé principal 
question involved is the question of the sufficiency of the défense in- 
terposed to the failure of delivery. Claim is for damages for the non- 
delivery of the balance. The contract provides, among other things: 

"^ellers not llable for nonarrival of any shipmeut lost in transit at sea or on 
land or for losses or damages or dela.vs due to causes beyond tlieir controi, 
including in such cases striUes, locUouts, floods, ûie, accidents to work where 
tlie gbods are manufaetiired, war or insurrection. In addition to thèse causes, 
sliould sellers be delayed or eut olï in wliole or in part from tlieir supply of 
raw materials by any other cause or reason, they shall not be llabïe to buyers 
for failure to deliver, or delay in delivery of tlie whole or any part of said 
merchandise." 

Prussiate of soda is a German product, and the importation was to 
be had from permâny. The contract was entered into aftçr Germany 
liad deçlared war on Great Britain and at the time when a state of 
war existed between Germany and other countries. At the tinie of 
entering into the contract the défendant had 130,140 pounds of tliis 
product on hand in this country, which had been previously imported 
from Germany, It thereafter received other quantities to the exterit 
of. 31,936 pounds. Under 12 contracts it was obhgated to deliver 366,- 
872 pounds. Thereafter Great Britain promulgated orders "in coun- 
cil" which in effect were an embargo on this product as well as other 
products of Germany, and the défendant says it was unable to secure 
prussiate of soda in Germany thereafter, and asks to be relieved from 
the contract by reason thereof, invoking the aid of the above-quoted 
clause of the contract. The défendant, after this embargo, apportioned 
the prussiate of soda which it was able to secure among its customers 
to whom it was under contract at the time proportionately, and asks 
to hâve its contract construed so as to be relieved from the obligations 
thereof by reason of this conduct. 

The référée bas found that the apportionment was not fair as to 
this plaintiff, and bas awarded a small judgment to the plaintiff by 
reason thereof. In my opinion, the référée bas erred in bis conclu- 
sions of law, and the plaintiff's exceptions to it should be sustained. 

[1] The abstract rule of law for performance of contract bas been 
well stated in Cameron Hawn Realty Co. v. Albany, 207 N. Y. 381, 
101 N. E. 162, 49 L. R. A. (N. S.) 922, when it was said : 

"If what is agreed to be done is possible and lawt'ul, the obligation of per- 
formance niust be met. Difflculty or Improbability of accompllshhig tho stlpu- 



232 244 FEDERAL EEPORTEK 

lated undertaking will not avail the obligor. It must be sliown that the thlng 
cannot by aiiy means be effected. Xothing short of this ^Yill excuse nonper- 
formance. The courts will not consider the hardship or the expense or tUe 
loss to the one party or the meagerness or the uselessness of the resuit to 
the other." 

In the récent case of Thaddeus Davids Co. v. Hoffman Co., 97 Mise. 
Rep. 33, 160 N. Y. Supp. 973, before Judge Lehman in the state Su- 
prême Court, where the clause was found in the contract, "Contingen- 
cies beyond your control, fire, strikes, accidents to your work or to your 
stock or change in the tariff will allow you to cancel this contract or 
any part of the same," and where it was sought to be relieved of the 
obligations of the contract by the f act that war broke out in August, 
1914, between Germany and Great Britain, the learned court said: 

"If the words 'contlngencies beyond your control' stood alone, there could be 
little, if any, doubt that they covered the conditions arislng from the state 
of war beginning on August 1, 1914. It is true that probably thèse parties dld 
not eontemplate the probability or possibllity of a world war arlsing whieh 
would Interfère with the importation of the produets of foreign nations, but 
the question in this casé is not what contlngencies dld the parties eontemplate 
might arise, but what meaning did they In tend to give to the words 'contln- 
gencies beyond your control' V And if thèse words stood alone, they would 
cover ail contlngencies arlsing tbereafter beyond the defendant's control 
whlch became the proximate cause of the inabllity of the défendant to comply 
with its contract." 

Judge Whitaker in the same case said: 

"I think the use of the phrase 'contlngencies beyond your control* was In- 
tended to cover ail causes which no care, foresight, or açts of the défendant 
could hâve controUed or preyented. The mère Inclusion of contlngencies whlch 
were potentially within the power of the défendant to prevent, such as fire, 
strikes, etc., was not Intended by the parties to limit and confine the uncon- 
trollable contlngencies simply to a change in the tarife." 

In this case the contract was made before the commencement of the 
war. The same is true of Ducas v. Bayer, 163 N. Y. Supp. 32. 

[2] The two clauses in the contract hère considerèd: The first, 
delays or losses due to causes beyond the seller's control ; second, relief 
because of war or insurrection. Endeavoring to find the intent of the 
parties by examination of the contract itself it must mean, the parties 
having entered into the contract after the existence of war between 
Germany and Great Britain, that the parties intended relief only in 
case the United States became involved in the war, for if the existence 
of the war was a relief of the performance of the contract, it was 
foolhardy to enter into the contract at ail. Ilere both parties delib- 
erately entered into the contract knowing of the dangers arising from 
the war some months after its existence. They must hâve recognized 
— at least they should be held to hâve recognized — that each belligerent 
country would endeavor to prevent merchant ships leaving the ports of 
the respective countries with cargoes of merchandise of any and ail 
character. There was likewise the danger even that Germany itself 
might forbid the exportation of this product and require it for home 
consumption. Judge Lehman recently said in the Ducas Case (supra) : 

'•It seems now establi.shed that the existence of a .state of war between two 
foreign nations, and interruption of commerce by the belligerents, can con- 
stltute no défense to an action upon a contract to be iierfonned in this couu- 
try." 
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And Judge Weeks, in Richards & Co. v. Wreschner, 174 App. Div. 
484, 156 N. Y. Supp. 1054, said: 

"The claim of the défendants that they ai'e excused from performance be- 
cause of the interférence with the source of supply or with the opportunity for 
shipment by reason of the existence of n state of war between Germany and 
Belgium, and also because of the subseq\ient illegality of shipment by reason 
of the proclamation of tlie German government prohibiting the exportation 
of merchandise contracted for, cannot tie sustained. It is well settled that 
impossibility due to a foreign war is no excuse." 

But in addition the défendant at the time of entering into this con- 
tract had on hand more than sufficient to supply the demands of this 
plaintiff. Having entered into the contract creating its obligation to 
perform and with an ability to perform if deliveries were made then, 
it cannot now be heard to complain that it has sold its product to other 
buyers and finds itself short of supplies to meet the demands of this 
plaintiff, even though the demands of this plaintiff niight require de- 
livery in installments at subséquent periods during the life of the con- 
tract; otherwise the fundamental law governing the performance of 
ail contracts, "the difficulty or improbabiUty of accomplishing the stip- 
ulat-ed undertaking will not avail the obligor," would be dispensed with. 

If the défendant so wished, it might enter into a contract to supply 
this product even in the face of an embargo set against the country of 
its production by a warring nation. It might do so with the hope that 
in some way ships might passsuccessfully the détection and confisca- 
tion of the cargo by Great Britain. Indeed, it appears from the évi- 
dence, and is found by the référée, that some 53,000 pounds were ini- 
ported during the period of the existence of the war up to the time of 
the breach of this contract. 

Jùdge Wolverton, in Balfour v. Portland Co. (D. C.) 167 Fed. 1010, 
where a provision of the carrier's contract exempted it from "loss of 
damage occasioned by arrest or restraint of princes, rulers or people," 
had a somewhat similar question before him, and he used this lan- 
guage : 

"It can hardly be disputed that the respondent entered into the contract 
with full Ifnowledge of the existence of war conditions, and with the inten- 
tion of carrying the flour notwithstanding tbese conditions. * • * Now, 
having entered into such a contract with that intent and purpose in vlew, what 
is the signiflcance and intendment of the clause reterred toï It can hardly 
be contended that such intendment and slgnitication sliould be the same as 
where the contract was made ])rior to the time that any such war conditions 
arose, or not in anticipation thereof. If it can bear such a construction, the 
contract has made it oiitional with the respondent to carry or not as it might 
see fit from motives of its own, regardless of the fa et that its purpose and 
intent was to carry, notwithstanding the dangers incident to the trafflc or on 
account of the war. * * * 

"Had the charter party been entered into prior to the prevalence of any war 
conditions affecting .lapan and her ports of entry, tliere could be but llttle 
question that the respondent could hâve legStimately declined to carry the 
flour." 

This contract was breached prior to the United States entering into 
the war, so questions which might arise by reason thereof under the 
clause of the contract need not be considered, nor need we consider a 
situation where there has been an actual confiscation, arrest, or seizure 
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which might afford a ground of défense for failure to perform tlie con- 
tract because a situation would be creàted which would be "contingen- 
cies beyond the seller's control." 

Therefore, finding, as I do, that the défendant bas breached the con- 
tract and is liable therefor, I shall net consider the question of appor- 
tionment as made by the défendant and its claim to be reheved from 
its nonperformance by reason thereof. 

The exceptions to the referee's report will be sustained, and the mo- 
tion to confirm will be denied. 



CNEIL, 1ns. Com'r, v. BIRDSRYK et al. 

(District Court, S. D. New York. July 6, 1917.) 

No. 113. 

1, Removai of Causes <g=ï>102— Ground fob Remand — Nonbesidence of Pae- 

TIES. 

A suit removed from a state court sliould be remandéd oii motion oï 
plaintifC where neitiier party is a résident of the state. 

2. Bemoval or Causes <©=>102 — (iBounds for Remand — Want of Jurisdic- 

TION. 

To sustaiii jurisdiçtion of a suit on removal in a district of whicli nei- 
tiier party is a résident uuder Judlcial Code (Act March 3, 1911, c. 231, S 
57, 36 Stat. 1102 [Conip. St. 1916, § 1039]) § 57, on the ground that It is 
ohe of a local nature to enforce a claim or lien on property in the district, 
the Mil must be considered as a whole, and it' any substantlal part of the 
relief sought could not be afforded in a suit in rem, without Personal 
service on the défendant, a motion to remand must be granted. 
S. Removal of Causes iS=»49(3) — Uivebsity of Citizemsihp — Separable Oon- 

TBOVEBSY. 

A suit in equity in whlch It is alleged that the property sought to he 
recovered, ulthough held in severalty by the défendants, was obtained 
through a fiaudulent conspinicy between them, does not involve a sepa- 
rable controversy, and is not removable by one défendant aloue. 

In Equity. Suit by J. Denny O'Neil, Insurance Commissioner of 
the Commonwealth of Pennsylvania, as receiver of the Pittsburgh 
Life & Trust Company, against Clarence F. Uirdseye and others. On 
motion to remand to state court. Motion granted. 

Sullivan & Cromwell, of New York City, for plaintifï. 
Jérôme, Rand & Kresel, of New York City, for défendant Birds- 
eye. 

MANTON, District Judge. This case was originally started in 
the state court by a citizen of Pennsylvania, as Insurance commission- 
er of the commonwealth of Pennsylvania, and as receiver of the Pitts- 
burgh Life & Trust Company, against Clarence F. Jjirdseye, a citizen 
of New Jersey, and other défendants, some of whom are résidents 
and cilizens of New York. Birdseye alone moves the cause hère. 

The plaintifï objects, and asks to remand to the state court on 
the grounds : First, that neither plaintifï nor défendant iJirdseye 
réside in the Southern district of New York; second, that, the re- 

^=3For other cases see same topic & KEY-NUAlBER 1q ail Key-Numbered Bigests & Indexes 
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moval being souglit on the ground of diversity of citizenship, ail the 
défendants should hâve joined in the application to remove; and, 
third, that there is no diversity of citizenship, inasmuch as the 
défendants Washington Life Insurance Company and Jesse S. Phillips, 
insurance commissioner of the state of Xevi' York, both citizens of 
New York, are united in interest in this controversy with the plain- 
tiff as against ail the other défendants, some or most of whom are 
citizens of New York, and there are therefore citizens of New York 
on both sides of the controversy. 

[1, 2] Neither the plaintiff nor the removing défendant réside 
within this district, and under the rule laid down in Doherty v. 
Smith (D. C.) 233 Fed. 132, this court is committed to the rule of 
law that a motion to remand should be granted because of the non- 
residence within this district of the plaintifï or défendant. Judgc 
Hand, in the authority above cited, revieM'ed the authorities with 
considérable care, and I cannot find that the rule laid down in the 
case of Doherty v. Smith bas been departed from in this district. 
But the défendant Birdseye claims that there is another e(|ually 
valid reason for exercising fédéral jurisdiction, to wit, that the suit, 
among other things, was brought to enforce a claim to or to remove 
an incumbrance or cloud upon the title to real and personal property 
within the Southern district of New Y'ork. 

Section 57 of the Judicial Code (Comp. St. 1916, § 1039) pro- 
vides : 

'■Wheu In any suit eommiMiopd in any District (^omt of the T'uited States to 
enforce any légal or équitable lien upon or claim to. or to remove any iiunini- 
branee or lien or clond upon the title to real or personal property within the 
district where such suit is brought, one or more of the défendants therein shall 
net be an inhabitaiit of or found within tlie said district, or shall not volun- 
t^rily appear thereto, it shall be lawful for the court to make an order direct- 
ing such absent défendant or défendants to av)pear, plead. auswer or deraur. 
* * * In case siidi absent défendant shall not appear. plead, answcr or 
demur within the timo so limited. * * " it .shall be lawful for the court to 
entertaln jurisdiction. and proceed to the hearing and adjudication of .such 
suit in the same manuer as if such absent défendant had been served witli 
process within the said district; but said adjudication sliall, as regards said 
absent défendant or défendants without appearance, attect only th(> property 
which shall hâve been the subject of tlie suit and under the jurisdiction of 
the court therein, within such district. * * • " 

The défendant says that in this suit is the charge that the de- 
fendants Birdseye and Montgomery fraudulently conspired to and did 
divert from the défendant Pittsburgh Life & Trust Company two par- 
cels of real property, both situated within this district, to wit, the St. 
James Building, 1129-1137 Broadway, and the Washington Life Build- 
ing, 139 Broadway, and thereafter diverted from said I^ittsburgh Life 
& Trust Company, as considération for a- mortgage given upon said 
property, about $1,900,000, representing the proceeds and securities 
of said Pittsburgh Life & Trust Company deposited in the vaults of 
the Standard Safe Deposit Company in the city of New York. Among 
the forms of relief demanded one is that the $1,900,000 alleged to be 
diverted be impressed with a trust in favor of the plaintifï, and that 
the défendants, other than the défendant l^hillips, be directed to trans- 
fer and deliver over to the plaintifï the same and to deliver in connec- 
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tion therewith such bills of sale, deeds, releases, and assîgnments and 
other instruments as may be necessary or proper in the premises ; that 
the buildings, both within the district, be impressed with a trust in 
f avor of the plaintifï ; and that the défendants, other than Phillips and 
the Washington Life Insurance Company, be directed to transfer and 
convey the same to the plaintifï and to exécute and deliver to plain- 
tifï ail deeds, releases, assignments, or other instruments whicli may 
be necessary or proper to convey and transfer the same to the plain- 
tifï free and clear of liens thereon or outstanding interest thereon, as 
far as may be. 

Looking solely to the complaint, it is claimed that it appears upon 
the face thereof that this is a claim to, and to remove an incumbrance 
or cloud upon the title of both real and personal property within this 
district, and that therefore the case is within section 57 of the Judi- 
cial Code. In support of this position counsel cites Consolidated In- 
terstate Mining Co. v. Calahan Mining Co. (D. C.) 228 Fed. 528. 
There stockholders brought suit in a state court against a foreign min- 
ing corporation whose property was situated within the state and féd- 
éral district, alleging that the acting directors of the corporation had 
been improperly elected, and seeking to take the property of the Com- 
pany out of their. control through the appointment of a receiver. 
After removal to the fédéral court, plaintifï persisted in prosecuting 
it in the state court, and an ancillary proceeding was brought for an 
injunction against its further prosecution in the state court. The in- 
junction was granted, the court saying: 

"If, therefore, the issues between the pUiintlffs and the défendant affects 
real or personal property within this district, and involves the status thereof 
In such a manner that, if the défendant could net be found in the district, It 
could be proceeded against upon constructive service, then the objection to the 
renne was without merit." 

Therefore could the plaintifï obtain complète relief without obtaîn- 
ing actual service upon the défendant Birdseye? Reading the com- 
plaint as a whole, what the plaintifï really seeks is to recover $l,9œ,- 
000, which recovery might be independent of the property within this 
district, upon the ground that this money was obtained through fraud 
and conspiracy upon the Pittsburgh Life & Insurance Company. 
Could the plaintifï do this without actual service upon the défendant 
Birdseye, who lives in New Jersey .'' What constructive service would 
be sufficient?' The plaintifï could not obtain the relief which he seeks 
without getting actual service upon the défendant Birdseye ; so there- 
fore his judgment, if he obtained one, so far as the property is con- 
cerned, would be in rem, and not in personam. The complaint al- 
leged, in seeking relief, that Montgomery and his wife hâve on de- 
posit to their crédit v$100,000 at the Commercial Trust Company in 
New York, Birdseye $7,500 in the Lawyers' Title & Trust Company, 
and $165,500 is alleged to hâve been withdrawn by Birdseye and to 
be held by him or unknown persons for his beneftt. $180,(XX) is rep- 
resented by a certified check to Birdseye's order, which he now holds, 
and it is urged that as to thèse sums this court would not hâve been 
able to grant relief without obtaining personal jurisdiction of Birds- 
eye, and so, if the suit was brought origioally in this court, Birdseye 
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could not hâve been compelled to appear and disclose what he had 
done with this money or compelled, by a personal decree, to account 
for it. In other words, there can be no relief in rem where property 
is not within the reach of the court, and if the plaintiff is not afforded 
the relief sought in the forum where he first sues, he should not be 
deprived of a part of that relief because section 57 of the Judicial 
Code permits the removal of the case when the title to real property 
is involved. Further, the complaint alle^ed that $120,000 spent went 
to the Commercial Trust Company, a New York corporation, and the 
court could order the return of this sum for this défendant in the 
district, and a personal judgment could be rendered against him; but 
it is alleged $313,360 of the money went to Pittsburgh to make a pay- 
ment of $30 per share to the stockholders of the Pittsburgh Life & 
Trust Company. This stock is not located in the district, and if the 
action had been commenced originally in this court and constructive 
service obtained against Birdseye, there could be no decree for the 
return of that money, nor could that stock be subjected to a trust in 
plaintiff's favor to the extent of the moneys so applied. The same 
is true of the $1,100,000 money taken and paid for bonds of the Dare 
Lumber Company. In other words, the New York real estate is not 
the only property involved, and while the relief as to that property 
might be complète, still what the plaintiff set out to recover as alleged 
in its complaint, when it instituted the action in the state court, he is 
being deprived of by removal of the action to the fédéral court in the 
absence of actual service upon Birdseye. 

The court is obliged to look at the complaint as a whole, and there 
to détermine whether the court can grant complète relief in this one 
action in considering the right of removal under section 57 of the 
Judicial Code. While the court might bave the power to dispose of 
any question of title in the Washington Life and the St. James Build- 
ings, without the actual présence of Birdseye, it could not grant full 
and complète relief without rendering a personal judgment or decree 
against Birdseye. Therefore the action, taken as a whole, is not one 
which could be determined by this court in the absence of Birdseye, 
even though he might bave been served by publication under section 
57, and it follows that the action, therefore, is not one which could 
hâve been brought in this district, and cannot be removed to this dis- 
trict against plaintiff's objection. The following authorities support 
this view ; Arkansas v. K. & T. Coal Co., 183 U. S. 185, 22 Sup. Ct. 
47, 46 L. Ed. 144; Joy v. St. Louis, 201 U. S. 332, 26 Sup. Ct. 478, 
50 L. Ed. 776; Wabash Ry. Co. v. Westside Belt Ry. Co. (D. C.) 
235 Fed. 645. 

[3] Plaintiff objects further to the removal of the cause upon the 
ground that the défendant Birdseye has failed to hâve other défend- 
ants join in this application. This is a valid objection unless it can 
be said that the cause of action is separable. McNaul v. West Indian 
Securities Corp. (C. C.) 178 Fed. 308; Miller v. Clifford, 133 Fed. 
880, 67 C. C. A. 52, 5 L. R. A. (N. S.) 49; Westside Ry. Co. v. Cal- 
ifornia (D. C.) 202 Fed. 331. 

Counsel for the défendant Birdseye says it is a separable contro- 
versy. The issue in this action seems to be whether Clarence Birdseye, 
244 F.— 17 
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Kellogg Birdseye, and George F. Montgomery uniawfully conspired 
to loot the Pittsburgh Life & Trust Company, and did carry such 
conspiracy into effect ; did obtain f rom tlie treasurer of that company 
the sum of $1,900,000. 

The action is in equity, in which it became necessary to bring in 
other défendants so as to obtain the équitable relief sought. I can- 
not distinguish this case from Baillie v. Backus (D. C.) 230 Fed. 711, 
where it is held that one conspirator alone could not remove claiming 
a separable controversy. I think this objection to the removal is valid. 

I shall not consijder the fourth objection urged- by plaintiff, that 
there is no real diversity of citizenship in this case, in view of the 
fact that the défendants Phillips and the Washington Life Insurance 
Company are, or should in point of fact be, plaintiffs. My disposition 
of the first point made by the plaintiff disposes of this. 

The motion to remand will therefore be granted. 



DTJNCAN V. UNITED STEEL CO. 

(District Court, N. D; Oliio, E. D. August 24, 1917.) 

No. 25. 

Oabeiers ®=3l96— Fbeight — Liability or Coksionee. 

Under an arrangement between tliem by whlch a railroad company de- 
llvered ail cars of goods conslgned to a manufacturlng company on the 
latter's tracks and presented bills montlily for freiglit due thereon, such 
delivery and aceeptance of a car raises an Implied proml.se on the part of 
the consignée to pay the freight thereon if unpaid, and it is not released 
from such liability as matter of law by the fact that the consigner is also 
liable for the freight either under the law or by express promise to pay it. 

At Law. Action by W. M. Duncan, as receiver of the Wheeling & 
Lake Erie Railroad Company, against the United Steel Company. On 
demurrer to pétition. Overruled. 

Squire, Sahders & Dempsey, of Cleveland, Ohio, for plaintiff. 
Lynch, Day, Fimple & Lynch, of Canton, Ohio, for défendant. 

WESTENHAVER, District Judge. This cause is before me on a 
gênerai demurrer based on the ground that the pétition does not state 
facts sufficient to constitute a cause of action. 

The controlling facts are as f ollows : 

On or about October 27, 1911, the Chicago Scrap Iron Company 
delivered to the Belt Railway Company of Chicago, a common carrier 
doing business in that city, a carload of scrap iron consigned to the 
défendant at Canton, Ohio. A bill of lading was issued by the Belt 
Railway Company and signed by it and the consignor. This bill of 
lading was in form approved by the Interstate Commerce Commission 
by Order No. 787, of date of June 27, 1908. The Chicago Scrap Iron 
Company appears therein as the consignor and the défendant as the 
consignée. One of the conditions therein contained is as f ollows : 

"The owner or consignée shall pay the freight and ail other lawful charges 
accruing on said property, and if required shall pay the same before delivery." 

gTsFor otlier cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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On the face of this bill of lading was also printed thèse words : 
"If charges are to be prepald vvrite or stainp hère to be prepaid." 

The bill of lading in the blank space left foUowing thèse words con- 
tained written thereon the word "Prepaid." The bill of lading also 
had printed upon it the words : • 

"Reeeived $ to api)ly in prepnyinent of the charges on the property 

desciribed hereon. — , Agent or Cashter, per . LThe signature liere 

aclJnowledges only the auiount prepaid.]" 

No amount was filled in the blank space, and no signature of agent 
or cashier or any other person was signed thereto. 

The freight charges were not in fact prepaid. The Belt Railway 
Company, being a terminal switching railway, delivered the car to the 
Wabash Railway Company at Chicago. The latter company, accord- 
ing to custom, upon receipt of the car was to collect the freight, but 
when reeeived the scrap iron company had become insolvent, and col- 
lection of the freight f rom it was not possible. The Wabash Railway 
Company thereupon changed the waybilling so as to make the shipment 
a collect one, and f orwarded the car by the line of railway company 
of which the plaintifif is receiver to the défendant. The Wabash 
Railway Company failed to notify either the plaintifï or the défend- 
ant that it had not collected the freight f rom the consignor, or of this 
change in the waybilling. The plaintiff reeeived the car with a way- 
bill showing that the freight was not to be prepaid, but was to be col- 
lected upon delivery, and transported the car to Canton, Ohio, and 
there delivered it to the défendant without collecting the freight 
charges before making delivery. 

A crédit arrangement between the plaintiff and défendant was then 
in existence whereby plaintiff delivered on an industrial side track 
maintained by défendant ail incoming freight without requiring pay- 
ment of charges before delivery. This applied uniformly to prepaid 
shipments as well as to shipments upon which freight was to be col- 
lected before delivery. The practice was to présent in due course of 
business bills to défendant for ail freight charges on shipments thus 
deHvered; whereupon défendant would make payment. 

In this case this course was pursued, and, the car having been deliv- 
ered to défendant, a statement of freight charges was sent to défend- 
ant on or about November 13, 1911. The latter by letter dated No- 
vember 13, 1911, notified the plaintiff that the car of scrap iron had 
been purchased by the défendant and had been shipped to it under 
a bill of lading showing the freight charges were prepaid or to be pre- 
paid. The pétition avers that thereupon the défendant refused to pay 
the freight charges, and paid its indebtedness to the seller upon the 
basis that the freight charges had been pre]3aid. 

Upon the foregoing facts I am of opinion that this demurrer should 
be overruled. 

It is settled law that the shipper or consignor is, on the facts above 
stated, under a contract obligation to pay the freight charges, and that 
this obligation may be enforced regardless of any promise contained 
in the bill of lading requiring the consignée to pay, or regardless of 
any new obligation assumed by the consignée to pay the same, not 
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amounting to an actual payment. 10 Corpus Juris, 445, 446; Port- 
land Flouring Mills Co. v. British & Marine Insurance Co., 130 Fed. 
860, 65 C. C. A. 344; Coal & Coke Railway Co. v. Buckhannon River 
Coal & Coke Co. (W. Va.) 87 S. E. 376, L. R. A. 1917A, 663; Wooster 
V. Tarr, 8 Allen (Mass.) 278, 85 Am. Dec. 707; Atlas S. S. Co. v. 
Colombian Land Co., 102 Fed. 358, 42 C. C. A. 398 (2 C. C. A.) ; 2 
Hutch. on Carriers, § 810. 

The law also undoubtedly is that on the facts above pleaded (elimi- 
nating for the présent the facts as to the agreement for prepayment) 
a promise is implied against the consignée to pay the freight charges. 
The consignée is presumptively the owner ef the goods while in transit, 
and is responsible as between the consignée and consignor for any loss 
or damage that may be sustained during transportation. The accept- 
ance by the consignée of goods shipped on a bill of lading containing 
a provision that the owner or consignée is to pay the freight raises 
against the consignée an implied promise on his part to pay the freight. 
If a bill of lading is silent as to the person to make payment of freight, 
a delivery to and an acceptance by the consignée is sufficient under 
some conditions to warrant a finding that the carrier was looking to 
the consignée for payment, and will also raise an implied promise as 
against the consignée for the payment thereof. 

In the présent case the crédit arrangement between the plaintifif and 
défendant under which freight was delivered and the freight charges 
were thereafter billed and paid créâtes a situation f rom which a finding 
would be justified of an implied promise to pav such freight charges. 
10 Corpus Juris, 445, 446; 2 Hutch. on Carriers, 799, 806-810; Union 
Pac. Ry. Co. v. Am. Smelting Co., 202 Fed. 720, 121 C. C. A. 182 
(9 C. C. A.) ; Penn. Ry. Co. v. Titus, 216 N. Y. 17, 109 N. E. 857, L. R. 
A. 1916E, 1127; Elwell v. Skiddy, 77 N. Y. 282; Central Ry. Co. 
V. MacCartney, 68 N. J. Law, 165, 52 Atl. 575; Old Colony Ry. Co. 
v. Wilder, 137 Mass. 536. 

If I am right in holding that an implied promise of the consignée to 
pay freight is stated in the pétition, then I cannot say as a matter of 
law that this promise is extinguished, or that such a promise does not 
arise because of the facts stated touching the shippers' agreement to 
prepay freight. The facts pleaded and appearing on the bill of lading 
show, at most, only a promise on the part of the consignor to pay the 
freight. The consignor's express promise, it seems to me, can hâve no 
greater force and efifect than the consignor's légal liability to pay the 
freight, which liability is always présent in a shipping contract, unless 
expressly waived. In ail such cases the consignee's promise is implied, 
and may be enforced notwithstanding the primary liability of the con- 
signor still exists. The two promises are independent of each other, 
and the carrier may obtain both and sue on either, as is most con- 
venient to it. Such is the ordinary rule, and I cannot on the facts 
pleaded hold as a proposition of law that the addition thereto of an 
express promise to prepay by the consignor calls for a différent con- 
clusion. 

Payment by the consignor would, of course, extinguish ail liability 
for the freight charges. The giving, however, of a note or of a check 
therefor, which is afterwai-ds dishonored, may or may not be a pay- 
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ment, depending upon the express understanding of the parties at the 
time the note or check was given or accepted. If nothing is agreed 
to in that respect, the acceptance of a note or check will not be re- 
garded as a payment and will not extinguish the debtor's original ob- 
ligation. Atlas S. S. Co. V. Columbian Land Co., 102 Fed. 358, 42 
C. C. A. 398 (2 C. C. A.); The Kimball, 3 Wall. 37, 18 L. Ed. 50; 
Segrist V. Crabtree, 131 U. S. 287, 9 Sup. Ct. 687, 33 L. Ed. 125; 3 
Page on Contracts, §§ 1397, 1398. Nor on the facts pleaded can it be 
said as a proposition of law that an estoppel arises against the plain- 
tiff under the principles announced in Central Ry. Co. v. MacCartney, 
68 N. J. Law, 165, 52 Atl. 575. 

If the bill of lading had recited that ail freight charges had been 
prepaid, and the défendant had made payment in full to the seller 
relying on this récital, and without knowing or having knowledge of 
the facts imputing to it notice that the récital of payment was er- 
roneous, the plaintifï might then be estopped to assert the contrary; 
for undoubtedly the plaintifï must accept responsibility for the act both 
of the Belt Railway Company and of the Wabash Railway Company. 
The bill of lading, however, shows at most an agreement only to pay 
the freight, not that it had been paid. It may even be true that a jury 
would be justified in finding that the bill of lading, considered in con- 
nection with the other facts, shows that the freight was not paid, and 
that défendant was thereby charged with knowledge that it was not 
paid. Nor can it be said, as a proposition of law, that on the facts 
pleaded the défendant made payment to the seller in ignorance of the 
fact that the freight was still owing to the carrier. The facts are not 
sufïîciently developed to justify at this time a conclusive finding either 
way, but a finding by a jury against the défendant on this point should 
not, it seems to me, be disturbed by the court. 

The demurrer will be overruled. Leave will be given défendant to 
answer within two weeks. Any exception may be noted to this ruling. 



THE SIF. THE COLERAIXE. THE NEI.LIE TKACY. 

(l)isti'lct Court, E. D. New York. Aii^ust 1, 1917.) 

Collision i^;z^',)T){l) — Steamship amd Meetino Tow. 

A collision In the Ka.v Ridgt» Cliunnel ut nisilit between an outgoing 
steamsliip and barbes in n meeting tow in which two barges were sunk and 
otliers in.inred hclij, on tlie évidence, due solely to tUe fault of steamship 
in continuing at too great speed at'ter tlie présence of vessels ahead whose 
positions could not bi' made out was known, retpiiring eareful navigation, 
and also in failing to huve a compétent lookout at the time. The tacts 
that some of the liarges did not cai'ry forward liglits as reqnired by the 
rules or that tiie tow \\as on the wrong side of the narrow channel Jield 
not to hâve contril)uted to the collision. 

In Admiralty. Suit for collision by Charles E. McWilliams against 
the steamer Sif and the tugs Coleraine and Nellie Tracy, Thomas 
Tracy, claimant, impleaded. Decree for libelants against the Sif. 

©=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & iDdexea 
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Macklin, Brdwh & Purdy, of New York City,, for George M. Mor- 
rell Co. and others, owners of the Grâce & Edith, A. J. & J. J. Mc- 
Gollum, Inc., and others, owners of the J. J. McAllister, Peter Aldrich, 
and others, owners of the Mamie Aldrich. 

Park & Mattison, of New York City, for John Wilson, owner of the 
Arthur H. 

Foley & Martin, of New York City, for Charles E. McWilHams, 
owner of the Hudson, and for Thomas Tracy, owner of the Nellie 
Tracy. 

William C. Poster, of New York City, for M. & J. Tracy, owners 
of the Kirby. 

George V. A. McCloskey, of New York City, for tug Coleraine. 

Haight, Sandford & Smith, of New York City, for the Sif . 

CHATFIELD, District Judge. This action has been brought for 
injuries to the varions barges of a tow coming up the Bay Ridge Chan- 
nel on the evening of February 3, 1915, in a collision with the single- 
screw ocean-going steamer Sif. The Sif in turn brought into the case 
the tug Coleraine, which had the boats in tow, and the tug Nellie 
Tracy, which was présent as a helper. The day had been snowy, and 
the Coleraine left St. George before 5 p. m., with six barges on two 
' hawsers at least 250 feet long. The ebb tide was strong, and the 
captain decided to cross f rom Robbins Reef to the Bay Ridge Channel. 
In so doing the boats were carried down around the Ôwl's Head buoy, 
and then started up, along the shoal anchorage ground below Gover- 
nors Island, on the west side of the deep water channel. No snow had 
fallen since the boats left St. George, but it had become dark when 
at about slack tide and opposite Sixtieth street the steamer Sif struck 
the boat Aldrich, running over her, cutting her sides in, and causing 
her to sink at once. The steamer continued into the next boat, the 
McAlHster, sinking her, and shoving the other boats together so that 
they received injuries for which they filed libels which were Consoli- 
dated in this action. 

Before the tow rounded the Owl's Head bnoy at the lower end of 
the Bay Ridge Channel a seventh boat had been brought from St. 
George by the tug Nellie Tracy and put at the right of the second tier 
of the tow. 

The port hawser of tlie Coleraine ran to the Hudson and the star- 
board hawser to the McAllister. Thèse barges were connected by 
breast lines. On the right or starboard side of the McAllister was 
the boat Mamie iVldrich, with a load of hard coal destined for the East 
River. This boat was longer than the others, and was fastened b}- 
breast lines and by a spring tow line to the McAllister. The captain 
of the Aldrich at some time on the trip up the bay lengthened out this 
spring line so that his boat could sag back and be drawn in at the bow 
closer to the McAllister. She was a Schuylkill model, and her bow 
could not be drawn in close to the barge alongside, without carrj'ing 
the stern away at the same time. 

In the second tier on the port side (with Unes to the Hudson in 
front) was the barge Kirby. Back of the McAllister, and on the star- 
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board side of the Kirby, was the barge Grâce & Editli. In tbe third 
tier, back of the Grâce & Edith, was the barge Arthur H. 

The hawser boats and the barges Kirby and Grâce & Edith were 
destined for points up the North River, while the barges Aldrich and 
Arthur H. were to be taken out of the tow, at a convenient point, to 
go throiigh the Ikittermilk ChanneL The NeUie Tracy helped with 
the towing while crossing the Bay betwecn Robbins Reef Light and the 
Southern hmit of the anchorage ground below Governors Island. 

A third tug, the Walter Tracy, started from St. George after the 
others with a Ijarge destined for 43d strect, South Brooklyn. 

The tow was procceding directly up the channel and apparently 
about 800 feet from the Brooklyn shore, as shown by the place where 
the sunken boats were found. Just before the collision, the tug Con- 
way had gone ahead up the channel and met the Sif, starboard to star- 
board, although noue of the witnesses upon the Sif remember passing 
this vessel. The Sif was on a gênerai course down the channel, to 
the west of the middle. Her engines had been running at fuU speed 
for a period of five minutes. They then ran at half speed for three 
minutes, and after being reversed for two minutes, the boat still had 
momentum sufficient to send her through the two canal boats in the 
manner which bas been described. While running at slow speed she 
covered from half to three-quarters of a mile, according to her own 
witnesses, in three minutes. She could not, therefore, hâve been mov- 
ing as slowly as four miles an hour, as is estimated by the pilot. She 
passed the Coleraine sufficiently to starboard so that neither boat ex- 
changed signais. The captain and pilot of the Sif observed the green 
light of the Coleraine with the towing lights, but were not certain 
whether the tow was alongside or behind. They did not notice that 
the Coleraine had three white lights, indicating a tow of more than 600 
feet in length. The portion of the tow which afifected the navigation 
of the Sif was less than 600 feet in length, however, allowing 85 feet 
for the Coleraine, 250 feet for the hawsers, and 1 10 feet for each tier 
of boats except for the single boat tailing on behind. The green light 
of the Coleraine bore about two points on the starboard bow of the 
Sif, and the captain and the pilot of the Sif made out with difïiculty 
the white towing lights of the Coleraine. This furnishes some évidence 
as to the sufficiency of the lantern lights upon the barges. They are 
not to be condemned as insufficient if the towing lights of the tug were 
not plainly visible at that distance and under the conditions which ex- 
isted. 

At about this time, according to the witnesses on the Sif, a vessel 
showing a red light, with two white towing lights, was also observed 
further away and bearing off from the port bow of the Sif. Dark 
objects were then observed from two points on the port bow to four 
points on the starboard bow. As the Sif passed the Coleraine, the en- 
gines were reversed, which swung the bow to starboard, and the ves- 
sel swung around seven points so as to go nearly broadside into the 
Aldrich, which was being towed at a slight angle. The .A.ldrich and 
the McAllister sank 300 feet apart, while the Hudson and Kirby con- 
tinued after the Coleraine, the lareast lines between them and the other 
boats parting. The Arthur H. and the Grâce & Edith were damaged. 
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but were freed f rom the sinking boats and remained f astened to the I,e- 
high and Wilkes-Barre boat, while the Nellie Tracy, which had blown 
an alarm and shouted to the captains of the barges, when the Sif made 
the turn directly tovvard the Aldrich, cast off its lines, and went aroiind 
behind the Arthur H. coming up against its port side. Thus the Nellie 
Tracy with thèse three barges swung alongside the Sif, and, accord- 
ing to the witnesses upon the Sif, thèse barges had no lights in view. 
The witnesses upon the Sif testify that the Hudson and the Kirby, 
then proceeding up the river with the Coleraine, showed small white 
lights, and thèse witnesses identify thèse lights as the small lights 
which they had seen just before the collision on the dark objects which 
they then assumed constituted the tow. 

The Sif testifies that it blew a one-whistle signal to the tug showing 
the red light and the two white towing lights, and that this signal was 
not answered. One of the captains of the barges, ail of whom were 
compelled to flee for their lives, and who had barely tinie to climb upon 
the other scows, testifies that he heard a two-whistle signal exchanged 
with some boat, which appeared to be the Sif, then turning directly to- 
ward the Aldrich, and this signal corresponds to that testified to by the 
captain of the Conway above mentioned. 

The Sif, after giving a one-whistle signal, which was heard by none 
of the other boats, ported her helm, with the évident idea of passing 
behind the Coleraine's tow, wherever that might be, and to the west- 
ward of the tug showing the red light. 

The witnesses for the Sif, as well as the men upon ail the barges, 
upon the Coleraine, and upon the Nellie Tracy, testify that another 
tug, headed across toward Brooklyn, some distance back of the Nellie 
Tracy, showing a red light, with a white towing light, and with low 
white lights to the west or behind the red light of this tug, was seen or 
was visible just before the Sif turned toward the Aldrich. 

The testimony also shows that the Walter Tracy, having a light tow, 
and being able to go across the anchorage ground, had overtaken the 
Coleraine and passed just before the collision directly across the wake 
of the Coleraine's tow. The Walter Tracy's captain was in doubt 
whether to follow the Coleraine and pass under the stern of the Sif 
which he observed coming down, starboard to starboard, or to go 
across her bow and pass her port to port. When the Sif turned to star- 
board he went on across her bow. The Walter Tracy reached a point 
at the time of the collision where its captain thought it better to put 
his barge in at Fifty-Sixth street and then go to the assistance of the 
fleet, than to turn back to their rescue with the barge in tow. He did 
so, picked up the Kirby, and followed the Nellie Tracy with the other 
barges which were still afloat to the New Jersey flats, where the in- 
jured barges were beached. 

It is évident that the Walter Tracy was the boat observed by the wit- 
nesses upon the Sif, showing the red light, when the Sif ported her 
helm and attempted to run behind the Coleraine's bow. The Sif 
quickly reached a point where she was dead ahead of the Nellie Tracy, 
and within such distance that the red light of the Tracy would come 
into view, and particularly so if the Tracy cast loose and swung 
around to avoid collision. 
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By this time the Walter Tracy had gotten across and her light could 
plainly be distinguished from that of the Nellie Tracy, and confusion 
between the two could no longer be made. The Sif had no lookout 
from the time the Coleraine was observed ofï the Sif's starboard bow 
until just before the collision, her lookout having gone below deck and 
left in his place a carpenter who could not talk Énglish. This carpen- 
ter attempted to communicate something, but the captain and the pilot 
of the Sif were so busy trying to make out the location of the tow of 
the Coleraine that the présence of this man as lookout served no pur- 
pose. The bridge is a considérable distance from the bow of the Sif, 
and under the circumstances the absence of a lookout was reprehen- 
sible, although the lookout's présence might not hâve prevented the 
colHsion if he discerned nothing more than the captain and the Sandy 
Hook pilot were able to observe, even with their marine glasses. The 
City of Augusta, 80 Fed. 297, 25 C. C. A. 430. 

It is unnecessary to go into the testimony of the varions men upon 
the scows. They ail corroborated each other with the exception of 
one man who testified that the Nellie Tracy was around at the stern 
of the Arthur H. during the voyage. This was manifestly impossible 
and contrary to the Sif's own testimony, while one of the other cap- 
tains placed the Walter Tracy at a position much doser to the tow than 
it evidently occupied before crossing astern. 

Two faults are charged by the Sif. The first is the alleged lack 
of suflficient lights upon the scows. The rule governing lights in 
marine waters requires a white light forward on the outside boat of 
each tier and a white light aft on the outside boats of the stern or 
last tier. Thèse lights are to be of sufficient strength to be visible at 
a distance of at least five miles. There were apparently lights upon 
the barges in this tow. The bows and sterns of the barges were close 
together, and a light at the stern of one barge would give the same 
warning as a light upon the bow of the barge immediately foUowing. 
In order to comply with the rule, however, there should hâve been 
lights at the forward end of the outside boats in the first tier. If the 
testimony showed that the lack of thèse two lights contributed in any 
way to the collision, it would be proper to find that the usual disre- 
gard for this rule as to the placing of lights should not be overlooked. 
The Wenona, 19 Wall. 41, 22 L,. Ed. 52. But in the présent case the 
difficulty with the Sif was in making out the lights of the boats at ail, 
not in distinguishing which were which. The towing lights of the 
Nellie Tracy were scen but dimly. The lights of tow of the Walter 
Tracy were not seen at ail at the outset, although she was but a short 
distance away, and conditions must bave been bad as the Sandy Ilook 
pilot, an experienced and honest man, could not see with sufficient 
clearness to know just what the situation was when half a mile away. 
Up to this time the Sif had been going with the engines at full speed. 
Both her captain and the pilot knew that there were tows requiring 
careful navigation, which, according to her own testimony, did not 
answer a one-whistle signal, and which in a very short time proved 
to be a part of the tow which the Sif had voluntarily undertaken to 
pass starboard to starboard without giving any signais at ail. 

Under thèse circumstances it was négligence to continue until sa 
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close that reversing the engines for two minutes would not prevent 
cutting through two loaded barges. The New York, 175 U. S. 187, 
20 Sup. Ct. 67, 44 L,. Ed. 126. In this connection the absence of the 
lookout at this précise moment has some significance in that he might 
hâve signaled to reverse sooner than this appeared to be necessary to 
the pilot and captain. 

The other fault alleged by the Sif is the présence of the Coleraine's 
tow on the wrong side of the channel. The Bay Ridge Channel is a 
narrow channel, requiring navigation to the right of the center. La 
Bretagne, 179 Fed. 286, 102 C. C. A. 651. If the présence of the tow 
on the wrong side of the channel had entered. into the situation and 
had been in any way the proximate cause of the collision, the Coleraine 
would hâve been in fault. She evidently chose this side of the channel 
for lier own purposes, but the Sif, when it went down this channel, 
passing boats starboard to starboard, accepted the actual position of 
the tow, and was bound to navigate accordingly. 

The Nellie Tracy could not hâve shown her red light to the Sif un- 
less the Nellie Tracy was improperly maintaining her position along- 
side the tow. The présence of the Coleraine's tow upon the wrong 
side of the channel, if coupled with the maintenance of a second tow- 
boat in such position as to show conflicting lights, would plainly be 
a sufficient ground of liability, if a beat were confused thereby. This 
was the évident conclusion of the captain and pilot of the Sif, to which 
they were led by their observation of the red light of the Walter Tracy, 
and their ultimate observation of the red light of the Nellie Tracy as 
she sought to get away from the scène of collision. The witnesses 
upon the Sif talk about a green light some distance ahead, which they 
identify as the light of the Coleraine, but lyune, the man who left his 
post as lookout, seems to hâve seen before leaving a green light in the 
position of the Nellie Tracy. He thus corroborâtes the witnesses of 
the tow, and it must be held upon the whole record that the Sif does 
not show sufficiently to justify a finding that the Nellie Tracy was 
showing a red light before the Sif reached a point where collision was 
imminent. Under either circumstance it was the Sif's duty to stop, 
to ascertain the conditions which were confronting her, and to avoid 
the danger, unless the positions of the boats became apparent and 
whistle signais were successful in initiating navigation which would 
evidently be safe. 

There should be a decree for each of the varions libelants, with a 
separate bill of costs to each party represented by a separate proctor. 
The pétition for limitation of liability will be granted to the extent of 
relieving the Coleraine from hability, but without costs, as the péti- 
tion seems unnecessary in advance of any finding of liability. 
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P. DOUGHERÏT CO. v. BADER COAL CO. 

(District Court, D. Massachusetts. January 27, 1917.) 

No. 1416. 

1. Shipping ®=354 — Charters — Liability for Injurt to Vessel— Guaranty 

or Deptïï aï Dock. 

A. guaranty in the charter party of a harge of a certain depth ot 
water at the dock where she was required to discharge extends also to 
the surroiindlng water which would naturally be traversed or used by a 
vessel of her dimensions iu discharging tliere or the use of which in the 
course of discharging should reasonably liave been anticipated. 

2. Shipping (g=>54 — Ciiarteb — Liability for Injuky to Vessel. 

A cliarter party of a barge to carry a cargo of coal to be discharged 
at a certain dock by the charterer guaranteed 12 feet of water at the dock. 
The barge was too long to be discharged at the wharf in the ordinary 
manner, and it was necessai'y to turn lier to reach the hatches at one 
end, and in doing so she stranded and was Injured, although her draft 
was less than 12 feet. Ifcld, that the charterer was bound to antlcipate 
the probable necesslty of such tnrning, and that the guaranty of depth 
applied to the water nocessarily nsed in making the maneuver, and that, 
belng charged through its consignée as its agent with the duty of hand- 
ling the vessel in discharging, it was liable for the injury, although the 
master took charge of the niovenient. 

In Admiralty. Suit by the P. Dougherty Company against the Bader 
Coal Company. Decree for libelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for plain- 
tifï. 

Berry & Bucknam, of Boston, Mass., for défendant. 

MORTON, District Judge. This is a hbel by the owner of a barge 
against the charterer to recover damages for injuries received by the 
barge through grounding at or near the dock of the Augusta State 
Hospital, at Augusta, Me. The facts are as foUows: 

The Dougherty Company owner of the barge Maine, chartered her 
to the Bader Coal Company, to take a cargo of coal from Norfolk, 
Va., "to alongside dock of the Augusta State Hospital, 12 feet of wa- 
ter guaranteed, Augusta, Me." The owner was to do the towing to 
Parkers Flats, near the mouth of the river, above which point it 
was to be done by the charterer. The barge was duly loaded at 
Norfolk, and the voyage was completed to Augusta. The discharging 
was to be done by the charterer or its consignées or représentatives. 

When the barge was being placed in the dock at high water, about 
1 p. m. on Monday, her stern grounded 5 or 6 feet out, and she could 
not be got in any f urther. She was then drawing about 4 inches 
over 12 feet. The discharging apparatus was shifted slightly to reach 
her, and discharge was commenced from the rear hatch. Enough 
coal was taken out that afternoon so that her draft was reduced to 
12 feet or less. On the high tide that niglit she floated and was 
hauled in snug to the wharf. It does not appear that she suffered any 
damage from this grounding. On the following low tide the rudder 
grounded on a rock and was forced up, doing some damage. 

£==>For oth^r cases see same toplc & KBY-NUMBER la ail Key-Numbered Dlgests & Indexea 



268 244 FEDERAL REPORTER 

The next forenoon (Tuesday) the discharge was continued, and 
the rear hatch was cleared. It then became necessary to discharge 
f rom the f orward hatch ; and in order to get at it with the stationary 
discharging apparatus with which the dock was equipped, it became 
necessary to change the position of the barge. It was the duty of 
the charterer (or of the consignée which stood in its place) to make 
this change. Hastorf v. Moore (D. C.) 92 Fed. 398; Thompson v. 
Winslow (D. C.) 128 Fed. 71 ; Id., 134 Fed. 546, 67 C. C. A. 470 (C. 
C. A. Ist Cir.). The représentative of the consignée proposed to do 
so by hauling the barge back along the wharf. This would hâve 
been the proper method if there had been good water for a sufficient 
distance astern of the barge as she then lay. The dock was, how- 
ever, too short for the barge to be so moved at it. She was much 
the largest vessel that had ever been there and was too long to be prop- 
erly accommodated. Obviously this was sometliing for which the 
owner of the barge was not in any way responsible. Her master ob- 
jected to hauhng her back, saying that such a movement would bring 
her stern over rocks on which she would rest at low tide and by 
which she would be injured. tie declined to allow it to be donc; and 
in this he was clearly right. 

The only other way to get at the coal in the forward hatch with the 
discharging apparatus was to turn the barge around ; and the best way 
to do that was to get tugs and hâve them turn her. There were no 
tugs at hand, and this method would hâve involved expense and delay 
for the consignée. In order to avoid it, the consignee's représentative 
proposed to swing out the bow of the barge, which was pointing up 
river, until it caught the current, and then let it swing around down- 
stream, holding the stern against the wharf. The rail of the barge was 
above the top of the wharf, and her master again objected, saying 
that the rudder of the barge would be forced hard against the wharf 
and would be broken. In this also he was right. 

The détails as to what next occurred are much in dispute, and the 
testimony cannot be reconciled; but I think, and I find, that it was 
substantially as f ollows : A discussion took place between the con- 
signee's représentative and the master of the barge as to how she 
should be turned. The master expressed his opinion that, if 
she was to be turned without tugs, the way to do it was to pull her 
stern out and around upstream. The consignee's représentative final- 
ly said, in substance : "Go ahead and do it in your own way. We will 
let you hâve our men." The master testifies that the consignee's rep- 
résentative said he would takc the responsibility for any injury to the 
vessel. The consignee's représentative dénies this. He testifies, and 
is corroborated by some of his workmen, that he said the master was 
to take the responsibility, and the master agreed to do so, which the 
master dénies. The change of position was nothing which the barge 
was interested in having done. It devolved upon the charterer, or 
the consignée, to get the cargo out of her in a proper way within 
the lay days, or to pay demurrage. She was adequately protected 
by the provision for demurrage in the charter party. There was 
no valid reason for her master to assume responsibility for injury and 
little likehhood that he would do so, even if, which ï doubt, he had 
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authority to bind the vessel by such an agreement in the absence of 
any necessity therefor. The master was informed about rocks astern 
of the barge as she lay in the dock, and there was undoubtedly talk 
about them. It is possible that some of the witnesses who testified 
to having overheard warnings given him as to obstructions out in the 
river were mistaken as to what was referred to in the conversations, 
parts only of which they claim to bave overheard. The évidence f ails 
to satisfy me either that the master was warned or knew about obstruc- 
tions out in the river before the accident or that he, or the consignee's 
représentative, explicitly assumed responsibility for injuries which 
might be received by the barge in the effort to turn her without tugs. 

Following the talks referred to, an attempt was made to turn the 
barge around by swinging her stern upstream. The master was in 
command of this undertaking, the consignee's men assisting in it 
under his orders. When the barge was well out into the river, con- 
tre! of her was lost, she swung back, grounded, and lay out in the river 
over two low tides. The effort to swing her around was abandoned, 
and tugs were sent for. They arrived the next day (Wednesday), com- 
pleted the turning, and replaced the barge alongside the wharf. There- 
after the discharge was accomplished, apparently, by hauHng the barge 
bp.ckward and forward along the wharf. After the completion of the 
di:cbarge, the barge was found to be seriously injured by grounding. 

The minimum depth of the water in and near the dock while the 
Maine was there cannot be exactly determined. An elaborately pre- 
|:arefl chart has been put in évidence by the respondent, giving the 
depth in 10-foot squares. But it is to be noted, in the first place, that 
the depths given on this chart refer to mean low water, while there 
is uncontradicted évidence that at this time there was an unusuall) 
low run of tides, and, in the second place, that the figures refer to a 
height of the river (aside from the tide) about 2 feet greater than 
probably then existed. The depths shown on the chart appear, 
theref ore, to be at lea.st two feet too much ; how much more than two 
feet is uncertain. Making thèse corrections, it is apparent from the 
chart that there was not the guaranteed depth of water at the dock, 
and that the barge must bave grounded there, as her master says 
she did, during every low tide, until the discharge was pretty well 
advanced. It is the contention of the libelants that the major injuries 
were received in this way. It is the contention of the respondent that 
they were occasioned by the turning in the river. The libelant contends 
that the respondent's chart shows that there was nothing in the river 
on which the barge could hâve stranded, and that she did not strand 
there. But the chart was made by vertical soundings only; and it 
was entirely possible that rocks not of much area might not be de- 
tected or shown on it. Something certainly happened which caused 
the parties to abandon the attempt to swing the barge around. No 
reason has been suggested except that she grounded. There is testi- 
mony by disinterested and apparently accurate observers that she clear- 
ly appeared to be aground in the river. I find that she did ground and 
lie there substantially as claimed by the respondent. 

It is obvions that, if a loaded barge grounded at high water on a 
detached rock projecting above the river bed, and remained there 



370 244 FEDBEAL REPOjRTER 

over two low tides, having a fall of more than 4 feet, she might be 
severely injured. , The character of the injuries miglit be helpful in 
determining whether they were received in this way ; but no évidence 
bas been offered concerning, them, although it was obviously within the 
povver of the hbelant to do so. Upon ail the évidence I find that the 
Maine received her principal injuries through the stranding in the river, 
that she was also injured by grounding in the dock, and that at the 
time of said stranding and grounding she was drawing less than 12 
feet of water. 

[1] The charter party constituted an express invitation and license 
to the Maine to use the dock. This invitation extended to the approach- 
es to the dock, and to the water which would naturally be traversed 
or used by a vessel discharging there. Hartford & N. Y. Transp. Co. 
V. Hughes (D. C.) 125 Fed. 981, reviewing authorities ; Smith v. Bur- 
nett, 173 U. S. 430, 436, 19 Sup. Ct. 442, 43 L. Ed. 756. The guaranty 
was, as to the points under discussion, as broad as the invitation. It in- 
sured to the Maine at least 12 feet of water, under ail ordinary condi- 
tions, in the dock referred to and in its individual approaches (as dis- 
tinguishedfrom the common channel) and in the immédiate vicinity of 
the dock where a vessel using it might fairly be expected to pass, ex- 
cept, perhaps, in places as to which express notice to the contrary was 
given by marks or otherwise. The Annie R. Lewis (D. C.) 50 Fed. 
556. 

Under this construction of the guaranty, it is clear that for the inju- 
ries which the Maine received while lying at the dock the respondent 
is liable. Whether it is also liable for the injuries received ont in the 
river dépends on whether it should reasonably hâve been anticipated 
by the respondent when the charter party was made that, in the course 
of the discharge, the barge might be moved over the place where she 
grounded. If so, the guaranty would apply thereto, no express warn- 
ing to the contrary having been given, and the questions of négligence 
become immaterial. 

[2] If a change of the barge's position by swinging her at the 
wharf was reasonably to hâve been anticipated in the course of the 
discharge, the water where she was grounded was so likely to be used 
in such a movement that it was fairly within the scope of the guar- 
anty. It is true that the barge did not pass over that place on the 
swing uprivér; it was not until control of her was lost and she f ell back 
that she hit the obstruction. Just how far she fell back before strik- 
ing is not clear on the évidence ; but I inf er that it was a compar- 
atively short distance. Her bow seems never to hâve got out of con- 
trol, and to hâve been against, or very close to, the wharf or river bank, 
ail the time. Apparently the stern was hauled pretty straight out 
into the river, and the bow was allowed to follow down the bank and 
the front of the wharf. When control was lost, the barge pivoted on 
the bow, and the stern svi'ung down onto the rocks. If the barge had 
been swung bow eut, as the consignée proposed to do, she would hâve 
gone over, or very close to, the place where she was injured. 

Whether a swinging of the barge at the wharf ought reasonably to 
hâve been anticipated by the charterer is perhaps doubtful. With 
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one exception, ail the vessels that had previously discharged there 
had been much shorter than the Maine, and apparently had been 
hauled backward and forward along the wharf. One other vessel, too 
long to be handled in that way, had been there shortly before the 
Maine. It had been turned for discharge, but by the use of tugs. The 
charterers were bound to know that the vessel which they chartered 
was too long to discharge at the dock in the ordinary way and would 
hâve to be turned during the discharge. If turned, she would hâve ei- 
ther to be swung or to be moved by tugs. The swinging method was 
adopted at the suggestion of the charterer's représentative, the con- 
signée, and was apparently regarded by both parties before the ac- 
cident as an ordinary method of changing a vessel's position at a wharf 
where she could not be moved backward and forward. As the swing- 
ing movement was requested and suggested on behalf of the consignée, 
there may be doubt whether it is now open to the charterer to con- 
tend that it was improper and unusual. It has been held that a con- 
signee's request to place a vessel in his dock, or under some circum- 
stances his silence even, wh&n he knew the vessel was about to go 
there, carried an implied représentation that the place and the approach 
were safe for her. Haie, J., Phila. & Reading Ry. Co. v. Walker (D. 
C.) 139 Fed. 857; Look v. Portsmouth, etc., Ry. Co. (D. C.) 141 Fed. 
182. Assuming, however, that the point is open to the respondent, it 
seems to me that at a dock where the vessel under charter would 
hâve to be turned during discharge, and at which tugs were not readily 
available, the charterer was bound to anticipate that an efïort was likely 
to be made to reverse the direction of the vessel by swinging. I 
therefore hold that the guaranty covered the water in the river where 
the Maine grounded, and that the respondent is liable under it for the 
injuries there received. 

If the swinging of the barge without the assistance of tugs was 
something unusual and extraordinary, it ought not to hâve been at- 
tempted, and it was négligence to undertake it. In this connection and 
in view of the possibility of appeal, a fînding ought perhaps to be made 
on the further question whether the barge was niaking the turning 
movement on her own account, as a gratuitous assistance to the char- 
terer, or whether it was being made by the charterer. Considering 
that the movement was one in which the barge herself had no interest 
and which it was the consignee's duty to make, that the consignée had 
started to make it without the master's assistance, and although sub- 
sequently relinquishing control of it to him was still actively assisting 
in it, and that the change of position was requested by the consignée 
and undertaken by the master only in pursuance of that request and 
in order to save the consignée expense, it seems to me, and I find, that 
the movement was being made on behalf of the consignée, and that 
the master, in directing it, acted for the consignée, and not for the 
vessel. 

There must be a decree for the libelant for fuU damages, and the 
case must be referred to an assessor to state them. In stating them 
he should, if practicable, report how much of the total damages were 
caused by grounding on the rock and how much by the stranding eut 
in the river. 
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FRIEDE V. WHIÏE CO. 
(District Court, S. D. New York. July 26, 1917.) 

1. Pkincipal AïîD Agent <S=>81(4)— Mutual, Rights and Liabilities — Agen- 

CY roE SAI.E ON Commission — Duty of Principal to Accept Ordebs. 

Défendant, an American manufacturer of motor trueks, contracted wlth 
plaintlff who was 'engagea in selling such articles in Russia, that for a 
period of t\vo years "ail business with the Russian government" should be 
done through plaintift', and to pay him a commission on such business. 
Helâ, that such contract did not glve plaintiff the right to demand ac- 
ceptance of ail orders he mlght procure froni the Russian government, 
, but that défendant retained the right to control its own business and to 
détermine vvhether or not It would accept such orders, provided It 
acted in good faith and in the exercise of its business judgment. 

2. Pléading ©=3350(,3)^ — Motion fob Judgment on Tleadinos. 

On a motion for .ludgment on the pleadings a bill of partlculars may 
be read as a part of the pleading. 

At L,aw. Action by M. Sergey Friede against the White Company. 
On motion for judgment on pleadings as to one cause of action alleged. 
Motion sustained. 

This is a motion under section 547 of the New York Code of Civil Procédure 
for an Interlocutory judgment upon the pleadings dismlssing the second 
cause of action contalned in the complaint. This cause of action is in sub- 
stance as follows: 

Article First. That the plaintiff Is a citizen of the state of New York and 
résides thereln. 

Article Second. That the défendant Is an Ohio corporation. 

Article Third. That the plalntifl: was engaged in the sale araong other 
things of motor trueks, their parts and accessories. In the then empire of 
Russia, and that the défendant was engaged in the manufacture and sale of 
such trueks and accessories. 

Article Fourth. That at the city of Moscow, Russia, on the 9th day of 
December, 1912, the défendant for good and valuable considération entered 
into a contract in writing with the plaintiff agreeing that it would give the 
plaintiff the exclusive agency to sell Its motor trueks and their accessories to 
the Russian government for two years from the Ist of January, 1913, and 
that ail business pertalnlng to the sale of such trueks and their accessories 
to the Russian government should be conducted through the plaintiff, and 
that it would furnish to the plaintiff ail such trueks and accessories manu- 
factured by It which should be necessary to flU the orders of the Russian 
government for the same, and that it would allow to the plaintiff on that ac- 
count a commission of 30 per cent, off its catalogue priées on ail such trueks ; 
that the plaintiff agi-eed to, and did, accept tins agency from the défendant. 

Article Sixth. That the plaintiff has pertormed ail the conditions necessary 
to be performed on his part, but that the défendant has refused to perform 
those to be performed on its part. 

Article Eighth. That on the Ist day of December, 1914, the Russian gov- 
ernment was ready and wlUing to give the plaintiff and the plaintiff to 
accept an order for 610 3-ton trueks, 540 1%-ton trueks and 35 5-ton trueks 
manufactured by the défendant, together wlth certain spare parts ; that the 
plaintiff' notlfled the défendant of "said order" and of the readlness and 
willlngness of the Russian government to make the same, and requested the 
défendant to supply such trueks and parts under the contract, but that the 
défendant refused. 

The plaintiff by order gave a bill of partlculars of the contract, which 
eonslsted of two letters from the défendant, set forth at length. The flrst, 
dated December 9, 1912,, is as follows: ''In considération of your order for ton 

(SsaFof other cases see same topic Si KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3-ton trucks I agrée on behalf of the White Company that for a period of two 
years from January 1, 191;'., ail business with the Kussian government shall 
be done tbrougti you. Should an arrangement be made with you later to repre- 
sent our fuU Une in Kussia it is understood tliat you are net to actept any other 
American truck." 

The second letter, dated February 14, 1913, stated the ternis upon which 
the défendant would send on both pleasure cars and trucks, \ylth the hitter of 
which only we are hère concerned. It gave the plalntifC certain catalogue 
priées at which he was supposed to sell, and inclosed a list of net priées at 
which cars would be sold to him, together with a doscriirtlon of the trucks, 
their weights and dimensions. 

The question invlted hy the motion is wliether the flrst letter of Decemlier 9, 
1912, required the défendant to flU ail orders transmitted to it by the plain- 
tiff fOr trucks which the Russian government might order during the years 
1913 and 1914. 

Lindley M. Garrison, of New York City, for the motion. 
Cyril F. Dos Passos and W. Benton Crisp, both of New York City, 
opposed. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] Tlie case, although large in amovmt, is in narrow com- 
pass. It dépends wholly upon the meaning of the language : 

"1 agrée * * * that for a period of two years * * * ail business 
with the Russian government shall be done through you." 

Does that mean "ail sales which I shall concltide with the Russian 
government," or "ail orders which you shall transmit"? Does it give 
the plaintifï an indefinite option on the defendant's production for two 
years regardless of the amount which he might require? The allé- 
gations themselves show that the Russian government was a large 
purchaser, ready to accept nearly 1,200 motor trucks in one order after 
the war arose. The case is quite différent from one in which the seller 
authorizes a broker to sell a given pièce of land or a limited amount of 
Personal property. Baker Transfer Co. v. Merchants' Mfg. Co., 1 App. 
Div. 507, 37 N. Y. Supp. 276. Such contracts commit the seller to en- 
gagements of known amount; they do not subject him to the possibil- 
ity of indefinite and enormous orders, which he must fiU regardless 
of his capacity and bis other demands. It would be strange if the de- 
fendant hère had not retained the right to détermine how many 
trucks it could spare for the Russian market, or how far it wished to 
deal with the Russian government. Otherwise it would bave been im- 
possible in apportioning its production to know how far it might be 
committed by indefinite contracts procured through the plaintifif. It 
might find its other trade more profitable; it might find the Russian 
government a factious customer and a slow debtor. I cannot suppose 
that it intcnded to give the plaintifï that control over its business by 
any such vague language as was used. On the contrary, the purpose of 
the two letters was no more than to give the plaintiff the right to the 
exercise of an honest business judgment. 

The cases bear out this construction. In re English & Scottish Ma- 
rine Co., McClure's Claim, L. R. 5 Ch. 737, the Court of Appeal held 
that an agreement to give an agent commission on ail business was not 
violated when the company discontinued business. A différent resuit 
244 F.— 18 
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was reached in Horton v. Hall & Clark Mfg. Co., 94 App. Div. 404, 88 
N. Y. Supp. 77), on nearly tlie same facts, except that the évidence 
permitted the jury to find an express agreement that the défendant 
would not sell out during the period, which in fact it did do. In Du 
Pont, etc., Co. v. Schlottman, 218 Fed. 353, 134 C. C. A. 161, it was 
part of the contract of sale that, if at the end of a year the défendant 
should be making powder at stated prices, the seller should get an added 
price. The défendant closed up the factory, and was held liable. 
Jacquin v. Boutard, 89 Hun, 437, 35 N. Y. Supp. 496, affirmed on 
opinion below in 157 N. Y. 686, 51 N. E. 1091, is the same, because the 
employer refused to give the broker those samples and price lists with- 
out which he could not go on. I mention thèse only to distinguish them. 
Whatever is the proper rule, they hâve nothing to do with the case 
at bar, because they ail proceed on the theory that the seller has finally 
repudiated the contract and made it impossible for the agent to con- 
tinue in the employment. They are not cases where he has refused a 
single order or a number of such, but leaves the agent still able to con- 
tinue the employment as to other orders. Nearer to this case are cases 
like Taylor v. Enoch Morgan Sons Co., 124 N. Y. 184, 26 N. E. 314, 
in which the agent is allowed to recover for orders sent in and refused, 
though his contract gives him commissions only upon those accepted. 
Such was the resuit aiso in Madden v. Equitable Life Assurance Co., 
11 Mise. Rep. 540, 32 N. Y. Supp. 752. In Re Ladue Tate Mfg. Co. 
(D. C.) 135 Fed. 910, Judge Hazel reached the opposite resuit because 
the employer had rejected the ofïer in the honest exercise of his judg- 
ment. Stone v. Argersinger, 32 App. Div. 208, 53 N. Y. Supp. 63, 
holds the employer liable, even though the rejections were because 
he could not iill the orders in "the usual course of business." The 
point involved a very trifling sum, and the case cannot stand upon the 
authority of Taylor v. Enoch Morgan Sons, supra, which professed to 
dépend upon an arbitrary rejection of the order. The rule established 
by thèse cases when the employer rejects spécifie orders is this: The 
principal is bound to accept ail orders sent in by the agent which in 
the exercise of an honest business judgment he would accept if he were 
actuated only by genuine business motives. The agreement is com- 
mercial, and présupposes that both sides will continue in good faith 
to prosecute the venture in which they hâve engaged. Nevertheless 
the principal does not place the conduct of his business in the hands 
of his agent or agréé in advance that every order which the agent 
sends in must be accepted, regardless of his own judgment as to what 
business it will be profitable for him to transact. If it were so, the 
principal would hâve abdicated the conduct of his own âffairs. If, on 
the other hand, the principal does not honestly exercise that judgment, 
but is moved by a désire to exclude the agent, or by any personal motive 
other than to prosecute his business with a sole eye to its success, he is 
responsible. This is what is meant by an "arbitrary" refusai of orders. 
This fact the agent must allège and prove, since prima facie the prin- 
cipal is presumed to be acting in accordance with the arrangement 
which gives him complète freedom as his judgment may dictate. As 
there is no such allégation in the complaint, it is bad as a pleading. 
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[2] As for the practice adopted, it is at least an open question 
whether or net the bill of particulars may be read along with the com- 
plaiht. Dineenv. May, 149 App. Div. 469, 134 N. Y. Supp. 7; Kauf- 
mann v. Hopper, 151 App. Div. 28, 135 N. Y. Supp. 363. Where the 
choice is open, no one can hesitate to read the bill of particulars, as a 
part of the pleading. Any other procédure is a technical absurdity. 

The motion is granted. The judgment will dismiss the second cause 
of action on the merits unless the plaintiff pleads over within 20 days. 
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(District Court, D. Montana. July 25, 1917.) 

Xo. 78. 

1. Landlord and Texant ©=92(1) — Options to Purciiase — Suffigiesct of 

Notice. 

Under a lease containin>; an option to purciiase and requiring the los- 
sw to give wiitten notice of its dctormiiiation not to exercise tlie option 
before a certain date, a letter written the lessor by tlie lessee stating that 
the option would expire on May ûth, that conditions were such that it 
■would be necessary to cancel the arrangement at the expiration of the 
lease, that tlie lessee would be glad to talk over the matter with the lessor, 
and that it expected to give formai notice on May 5th that it did not care 
to purciiase the property, vvas not a suflicient notice to relieve it from the 
obligation to purciiase, as it was only tentative, and an unequivocal and 
unanibiguous notice was required. 

2. EsTOPPEL <g=»118 — Weigjii axd Sufficiency of Evidence. 

Oue alleging waiver and cstoppel must clearly and satlsfactorily prove 
ail the necessary facts and éléments, and where the évidence is in equlpoise 
the burden is not sustained. 
?,. Mines and Minerals <S=ri;{ — Options to Purciiase — Notice — Time. 

Under a lea.se of mining and other property containing an option to pur- 
chase and requiring the lessee to give wrltten notice before May 3d of its 
décision not to exercise the option, a notice given on May llth was too 
late, as in tliis state tiuie is of the essence of options upon mining prop- 
erty. 

4. Spegific Performance <&=3l,'îO — Relief to Défendant. 

In a vcndor's suit for spécifie performance, if there are incumbrances 
for whicli the vendor is resiionslble, purcliase-money déductions can be 
made in the decree. 

5. Vendor and Purciiasek <S=>78 — Time of Conveyance — Time as of the Es- 

sÊNCi;. 

Under a lease with an option to purciiase requiring the lessee to give 
notice before a certain date of its décision not to exercise the option, 
though tinie was of the essence of the lessee's refusai to purchase, it was 
not of the essence of the lessor's subséquent conveyauce, and it had a rea- 
sonable time within which to convey. 

6. Specific Performance >Ê=>.32(3) — Mutuality of Obligation. 

Where a lease of property part of whlch the lessor held under a lease 
from a railway company contained an option to purchase and required the 
lessee to give notice of Its détermination not to purchase, which notice was 
not glven, specific performance would not be denied for want of mutuality, 
though the railway company had not consented to the sale of the lease- 
hold, slnce mutuality of remedy, and not of obligation, is alone required, 
and if plaintiff is able to perform at the time of the decree, no bad f alth 
appearing, specific performance may be had. 

^ssFor other cases see aome topic & KEY-NUMBSR lu ail Key-Numbered Dlgesta & Indexe» 
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7. Specific Performance ®=5l4 — Necbssitt or Consent or Thikd Person. 
Where the railway lease contained the usual condition of nonassignment, 
there could be no spécifie performance wlthout Its consent, though the con- 
tract betvveen plaintlfC and défendant was silent respecting the railway 
company's consent, and though défendant dld not requlre such consent, 
as a court of equity wlll not render a decree injuriously afCectlng parties 
not before It or Involving a party's breach of his contract witli a tiiird 
party. 

In Equity. Suit by the Mackey Wall Plaster Company against the 
United States Gypsum Company. Decree for plaintiff conditionally. 

Cooper, Stephenson & Hoover, of Great Falls, Mont., for plaintiff. 
Scott, Bancroft, Martin & Stephens, of Chicago, 111., and Norris & 
Hurd, of Great Falls, Mont., for défendant. 

BOURQUIN, District Judge. Spécifie performance. It appears 
that by indenture plaintiff leased to défendant ail the former's "right, 
title, estate, and interest" in and to certain mining and other prop- 
erty, the latter in part land plaintiff enjoyed under lease from a rail- 
way Company subject to the usual condition of nonassignment and for- 
feiture for condition broken and of which défendant had notice. 

The indenture contained an option to défendant to purchase during 
the term, and was twice renewed, the last renewal for one year. As 
additional considération for the last renewal, défendant agreed that, 
if it determined it would not exercise the option, it would timely give 
to plaintiff written notice ''to the effect that lessee will not pur- 
chase" ; neglect or failure to give such notice obligating it to pur- 
chase. Défendant enjoyed the premises seven years, the term end- 
ing July 6, 1916. Notice of nonpurchase could he given at any time 
between July 6, 1915, and May 3, 1916. 

Plaintiff allèges défendant failed to give such notice, that plaintiff 
offered to perform, that défendant refused performance, and plain- 
tiff offers to do equity. Défendant dénies said failure to give notice, 
and pleads waiver and estoppel in respect to notice, and that plaintiff 
cannot convey a good title nor any in respect to the railway lease. 

April 19, 1916, défendant wrote plaintiff' as foUows : 

"United States Gypsum Co., 205 W. Monroe St. 

"Chicago, Aprll 19, 1916. 
"Mr. A. D. Mackey, 1224 Chestnut Street, Minneapolls, Minn. — Dear Sir: 
On May 5th our option to purchase your mill property at Great Falls expires. 
I am writing you in advance of that date to Inform you that conditions In 
Montana at this tlme are such that it will be necessary for us to cancel our ar- 
rangement with you at the time of Its expiration which is July 5th. We hâve 
had men looklng for gj'psum almost constantly since our last meeting, and so 
far our efforts hâve been fruitless. If you care to corne down and talk the 
matter over we will be glad to hâve you do so. Expect to give you formai no- 
tice on May 5th tliat we do not care to purchase your property. 

"Yours truly, O. M. Knode, Manager Opération." 

April 28, 1916, a conférence followed in defendant's office between 
Mackey, plaintiff's président, and Knode, defendant's vice président 
and manager, Nold, defendant's superintendent, présent. The évidence 
of this conférence is as unsatisfactory as usual when oral passages sole- 

<£=9For otber casas see sam« toplc & KEY-NUMBEB In ail Key-Numbered Dlgests & Indexes 
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ly between interested parties are relied upon by one of them to escape 
the obligation of a written contract by which he is otherwise bound, 
the other party resisting. 

Defendant's is the testimony of Knode and Nold, in substance that 
they told Mackey conditions were adverse, and that défendant had de- 
cided not to purchase the property; that Mackey declared he would 
operate the property, then asked what défendant would do if it would 
not purchase; that Knode responded he would favor continuing the 
lease, whereupon Mackey requested such proposition be put in writ- 
ing and sent to him, which Knode proniised. Plaintifï's is the testi- 
mony of Mackey, in substance that conditions were discussed ; that 
Knode said that on May 4th or 5th défendant would send Mackey 
formai notice défendant would not purchase; that later Knode said 
he would favor continuing the lease ; and that Mackey responded 
that whatever défendant decided to do to send to him at Great Falls. 

May 11, 1916, Knode wrote to Mackey, somewhat elaborately re- 
citing that on April 19th he had written Mackey défendant would 
not purchase, that at the conférence he had advised Mackey of de- 
fendant's décision not to purchase, that he wished to say défendant 
is unwilling to purchase the property, and briefly concluding défendant 
was willing to extend lease and option for an indefinite determinable 
term. May 12, 1916, and before receiving said letter, Mackey wrote 
défendant, assuming it had elected to purchase by failure to give no- 
tice otherwise. Thèse and later letters seem obvious efforts to create 
self-serving documents. 

[1] The letter of April 19th is not notice to the efïect the lessee 
would not purchase. Notice of rejection of an irrévocable ofïer, like 
notice of acceptance of an offer, must be unequivocal and unambigu- 
ous. The reason and object are the same in both, viz. so that both 
parties are bound or both free, or neither is, so that subsequently nei- 
ther can escape obligation of the contract or impose its obligation on 
the other, by belated construction of doubtful language. Ail doubts 
are resolved against the writer. The said letter is inconclusive. No 
prudent vendor would rely upon it and dispose of the property to 
another. The conditions the letter referred to — the judgment of the 
writer — might change. Men do not always conform to future neces- 
sity. To say the writer expects to give formai notice of refusai 
to purchase deprives the letter of ail quality of the required notice, 
looks to the future, and advises that the writer has reason to con- 
sider it likely such notice will be given. It appears but tentative and 
for negotiation prior to the vital time, the day of décision. If it be 
conceded that this letter and défendants' version of the conférence, 
if proven, make ont the défense of waiver and estoppel, the proof fails. 

[2] He who allèges waiver and estoppel must clearly and satis- 
factorily prove ail the necessary facts and éléments. Mindful that de- 
fendant's testimony is of two witnesses and plaintifï's of but one, cir- 
cumstances tend to establish at least equipoise between them. And so 
défendant has not sustained the burden of proof imposed upon it by 
its défense. It has pot persuaded the court. Amongst the circum- 
stances referred to is that the written contract requires written notice, 
that such notice was not given, the letter of April 19th looking to 
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future notice, defendant's business expérience, common sensé business 
methods, the responsibility of its witnesses, their embarrassment and 
defendant's liability, Knode's mistake in dates and belief May 5th, 
would suffice for notice, which mistake he admits (though immedi- 
ately qualifiedly receding) he discovered about May 5th, when he "came 
to look and see," and the letter of May llth, with its itération and 
réitération of notice as though to impress Mackey with its truth, to 
save the situation, to escape the contract conséquent upon neglect. 
Mackey, too, lacked somewhat of being a satisfactory witness, but his 
testimony and the circumstances at least serve to defeat persuasion of 
waiver and estoppel, that sufficing for plaintiff's case. 

[3] The letter of May llth is too late. In this state time is of the 
essence of options upon mining property. The contract is perhaps 
novel in real estate options so far as the books disclose, but is analo- 
gous to sales on approval requiring notice of disapproval by a time 
limited. Notice failing, the sale is made or absolute. By mistake or 
nèglect défendant failed to give notice. It agreed upon such con- 
tingency to purchase. No hardship iajpleaded or proven, and nothing is 
perceived to move the discrétion oi a court of equity to withhold 
spécifie performance. 

[4] If there are incumbrances for which plaintiff is responsible 
(none pointed out in a voluminous exhibit), purchase-money déductions 
can be made in the decree. Plaintiff's offer of performance was with- 
out its railway landlord's consent to assignment of that lease. De- 
fendant did not base refusai to accept performance thereon, but on no- 
tice of rejection, waiver, and estoppel. 

[ 5 ] Apparently when the contract was entered into both parties con- 
templated either that plaintiff would secure such consent or that it 
was unnecessary, or défendant was willing to hazard it. Time was 
of the essence of defendant's rejection of purchase, but not of plain- 
tiff's subséquent conveyance. For that it had reasonable time. 

[6] This is not a case, as défendant contends, of lack of mutuality 
in that a stranger's (the railway lessor) consent is necessary and can- 
not be compelled ; hence, since défendant could not hâve spécifie per- 
formance, plaintiff cannot. It is the ordinary case of a contract to 
convey land which the vendor does not own, wherein he could not 
then perform his contract. If able to perform when due, or at time 
of decree, no bad faith appearing, spécifie performance may be had. 

[7] Mutuality of remedy, not obligation, is alone required, and suf- 
fices if it exists at time of decree. This is now familiar law. The doc- 
trine for which défendant contends applies where one party engages a 
Etranger shall perform some service for the other party, and not where 
one party contracts to convey what he does not own or but by détec- 
tive title, incidentally involving that he procure a stranger to per- 
form a service for him, the vendor, viz. convey the property to the 
vendor or perfect the vendor's title, so he may perform his contract 
with the vendee. A contract to assign a lease involving the lessor's 
consent is like in principle. Cases to the contrary are believed dis- 
ting'uishable or lack authority in this jurisdiction. This distinction is 
to be noted, however: Even if the contract be silent in respect to 
the landlord's consent, or though the vendee does not require it, there 
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can be no spécifie performance without it; and that because a court 
of equity, of conscience, will not render a decree injuriously affecting 
parties not before it, and will not render a decree for spécifie per- 
formance which involves a party's breach of his contract with another. 
Otherwise would be the reverse of equity. 

This court will not in efïect decree the railway landlord must ac- 
cept défendant as tenant for the term or invoke forfeiture of the lease. 
Nor will it by decree aid plaintifï to violate its covenant with its land- 
lord. It is believed a landlord with right to détermine its tenants can 
hâve injunction to restrain assignment of such a lease. 

If within 30 days plaintifï secures the railway lessor's consent to 
the assignment, or a discharge of the covenant, and in ail else is ready 
and able to perform, it shall hâve decree as prayed. Otherwise decree 
for défendant. 



Ex parte LALIME et aL 

Ex parte McKAY. 

(District Court, D. Massachusetts. May 11, 1917.) 

No. 1508 ClvU. 

1. Aliens ®=54 — Déportation — I*1{oceeding8. 

In so-called warrant cases, wliere the allen has been adraltted, and the 
question is as to hls rlght to remaln, the board of spécial Inqulry perfonns 
two functions: It takes évidence, much like a comml.ssioner in equity, and 
niakes up a record which is sent to the Secretary of Labor for his déci- 
sion ; and it makes findings on the évidence and recommendations as to 
the proper disposition of the case, which are also transmitted to the Secre- 
tary. 

2. Aliens <S=354 — Déportation— Procekdings. 

Where the board of spécial inqulry, which heard the évidence in a pro- 
ceeding for déportation of allens admitted to the country, was guilty of 
intentlonal unfaimess to the aliens, and the Secretary of Labor, without 
knowlc'dge of that fact, adopted the findings of the board, such unfaimess 
invalidâtes an order for the déportation of the aliens. 

3. Aliens <g=354 — Déportation— Right to Counsel. 

In proceedings for the déportation of allens already admitted to the 
country, before a board of spécial inqulry, the board denled the allens 
the right to counsel untU practical coinpletlon of the examlnatlon, when 
they were satisfied that the aliens should be deported. Thereafter, when 
the board had already determined on its décision, the allens were allowed 
counsel. IJeld, that the board, even though the aliens might not be consti- 
tutionally entltled to counsel, was guilty of untalrness, for the déniai put 
upon the board a great burden of explanation and scrupulous regard for 
the aliens' rights, which was not sustalned. 

4. Aliens <g=53 — Déportation — Right of Déportation. 

That an allen not within the excluded classes, seeking admlttanee Into 
the United States, made a mlsstatement as to where he was intendlng to 
proceed, is no ground for his déportation after admlttanee. 

5. Habeas Corpus <@=111(1) — Exclusion of Immigrants— Proceedings— 

Dischaege. 

When it appears, on pétition for habeas corpus, that an order for the dé- 
portation of an alien was entered without a falr hearing, the court, while 
it cannot reverse the décision and remand the case, should make its order 
for the discharge of the allen conditlonal to become effective only in case 
the immigration authorlties fail to order déportation after fair hearing 
within a reasonable time. 
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At Law. Pétition by. Frank J. McKay, on behalf of one lyalime and 
one Beaulieu, for a writ of habeas corpus. Order entered discharg- 
ing Laliriie and Beaulieu on condition. 

Richard P. Stapleton, of Holyoke, Mass., for appellant 

MORTON, District Judge. Habeas corpus to the immigration com- 
missioner at the port of Boston. The writ issued, and there was a 
hearing in open court on the question whether the aHens (who will be 
referred to as the petitioners) were entitled to be discharged. They 
hâve been ordered deported by the Secretary of Labor upon the grounds 
that they entered the United States as "contract laborers" (Act Feb. 
20, 1907, c. 1134, § 2, 34 Stat. 898, as amended by Act March 26, 
1910, c. 128, § 1, 36 Stat. 263 [Comp. St. 1916, § 42441), and without 
inspection as provided by lavv. They were in custody under the war- 
rant of déportation when thèse proceedings were instituted. They 
contend (1) that they were not accorded a fair hearing by the immi- 

f ration authorities, and (2) that there was no évidence justifying the 
ecretary's findings and order. 

[Hère followed a finding of the facts, after which the court pro- 
ceeded as foUows:] 

[1] In so-called "warrant" cases, i. e. those where the alien bas 
been admitted to this country and the question is as to his right to re- 
main, the practice differs in some respects from that on applications 
for admission to the country, as was fuUy pointed out in Ex Parte 
Chin Loy You (D. C.) 223 Fed. 833, 834. In cases like the présent 
the board of spécial inquiry performs two functions: (a) It takes 
évidence, much like a commissioner in equity, and makes up a record 
which is sent to the Secretary of Labor for his décision thereon ; and 
(b) it makes findings on the évidence and recommendations as to the 
proper disposition of the case, which also go to the Secretary, and are 
an important factor in his décision. 

Hère followed a further finding of the facts.] 
2] The record is a rather long one, and it is not practicable to re- 
fer to it with great détail, but it contains many indications of bias or 
hostility against the petitioners by the board of spécial inquiry. The 
members of the board apparently did not feel under any duty to con- 
duct an impartial and fair investigation to get at the real facts, but 
acted as a prosecuting body, whose business it was to make as strong 
a case as possible against the aliens. The difficulty with this view is 
that the board had the judicial duty of making findings of fact, and 
was bound to act fairly to both sides in doing so. The efïort to pre- 
vent an application to the courts for habeas corpus was indefensible 
and indicative of a wholly mistaken attitude towards the matter. It 
seems to me, and I am obliged to find, that there was intentional un- 
fairness by the board of spécial inquiry towards the petitioners, which 
entered into the findings on which the Secretary acted and makes the 
proceedings invalid. The Secretary of Labor appears to bave con- 
sidered ail the évidence and arguments submitted by the petitioners, 
but he also considered and adopted the findings of the board. They 
constitute such an important and vital part of the case submitted to 
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him that his décision must hâve been influencée! by them. It does not 
appear that he disregarded them or was aware of their infirmities. 

[3] As to the déniai of the right of counsel: I assume for the pur- 
pose of the case, but without so deciding, that the petitioners, although 
duly admitted to this country, are not within the protection of the 
Constitution upon matters of this sort. The présent case, in this and 
other aspects of it, is very similar to Ex parte Chin Loy You, supra, 
and what was then said as to the right of ahens to counsel is applicable 
hère; 

"Without undertaking to say that a prisoner has an absolute right to coun- 
sel before administrative boards, not composed of lawyers, or that the déniai 
of counsel would in every case prevent such proceedings from being fair, I am 
of opinion that, under such circumstances as are disclosed in tliis case, where 
counsel for a prisoner seasonably requests the privilège of conferring with him 
before the trial and of being présent during the taklng of the évidence, the re- 
fusai of that request puts upon the oflicial so aeting a great burdeu of explana- 
tion and of scrupulous regard for the prisoner's riglits." 22o Fed. 833, at page 
838. 

The position of the board of spécial inquiry on the question, as tes- 
tified to by its chairman, was as follows : 

"Q. Is it the practice of the board with respect to that, Mr. Hurley, to prae- 
tlcally complète your direct examination of the witnesses before the alien'a 
counsel comes, or only partially complète it? A. We conduct our hearings to 
such a stage as we are satistied to sustain the allégations in the warrant of 
arrest, and if we are then and there satisfled, with ail the members of the 
board présent — The Court: Just a minute. You say you condui't your hear- 
Ing — The witness: As far as we are satisfied to sustain the allégations con- 
tained in the warrant of arrest issued by the Secretary of the Department of 
Labor. If we are thon and there satistied, I generally ask the members of the 
board if there are any questions to be asked. ïhey reply in the négative. We 
notify the alien of his rights. We generally give him the warrant to read, and 
if he cannot read English we bave the interpréter read it for him. We also 
notify him of his bonding privilèges — to be released. We notify him of his 
rights to be represented by counsel at that hearing or any future hearlng. Q. 
You said in your answer you walted until you were satistied that the alléga- 
tions of the complainant were true or somethlng of that kind? A. As far as 
we were concerned. Q. Supposing you are not satisfled, when would you noti- 
ty him of his right to hâve counsel présent'.' A. Not until such stage of the 
proceedings that we were satisfied ourselves. Q. Did you hear any other wit- 
nesses besides the two aliens before notifying him of his right to counsel? A. 
No, sir ; not at that stage. Q. Supposing the testimony of the aliens failed to 
sati.sfy you of the allégations, would you still notify him of his right to counsel? 
A. No ; we might postpone it, for sonie one reason or other. Q. But some tlme 
before you flnished you would always notify him of his right to counsel? A. 
It has always been customary, in hearings of this kind, that we complète the 
hearing, if possible, unless something transpired that we would be unable to 
couclude the hearing, so far as we are concerned. That is not a final hearing, 
you understand. Q. >Some time before you complète your record and send It 
to Washington is it always your custom to give him a right to counsel? A. 
Always; yes, sir. Q. And give him an apportunity to présent évidence? A. 
Yes, sir. The Court; After you hâve made up your minds? Is that it? The 
Witness: After we hâve secured évidence enough to satisfy ourselves that 
the alien is unlawfuUy in the United States. But that is not final. The Court: 
After you hâve satisfled yourselves that he is unlawfully in the United States, 
then you let him hâve counsel? The Witness: After we hâve satisfled our- 
selves that the alien is unlawfully In the United States — after we hâve person- 
ally satisfied ourselves, the board, that we bave no further questions to ask — 
we notify him of his right to hâve counsel. The Court: But before that you 
do not do that? The Witness: Not until we are satisfled that the hearing is 



282 244 FEDERAL REPORTER 

(•omplete, so far as we are eoncerned. Q. But I asked you, if you are not sat- 
isfied by the évidence what you would tlien do? A. We are generally satisflod. 
I don't know of any case where tlie évidence did not sutisfy the board to close 
it. I know of 110 case tliat it was lield over for any len!,'tli of tlme. It is not a 
cinestion of provins everything. We hâve to satisfy the Department of fvahor, 
and we think we hâve sutticient evideiice to satisty tlie Department of Tvabor. 
Q. If a case sliould arise where you thiuk you hâve not siilticioiit évidence, wliat 
wonld be yonr nietliodV A. I know of none that lias arisen in my expei'ieiice. 
Q. llow would you meet such a contingency, if it should arise? A, \Ve would 
ciose the case, and notify hini of liis riKlit to ciouiisel. Q. Yon wonld tlieii 
notify hiui of liis rislit to couiiscl? A. 'i'es, sir. We hâve scnerally agi'ced 
tliat we had évidence in onr niinds to .sati.sfy the Comniissiouer tiiat the alieu 
was liei'e unlawfully." (Pages 7, S, 9, 10.) 

Subseqttently the witness attempted to modify sonie of thèse state- 
ments, but I am satisfied that they correctly represcnt the attitude 
of the board. It thus appears that the board of spécial inquiry denied 
to the petitioners the advice and assistance of counsel until it was 
rcady to décide against them. The board, before makiiig its findings, 
did not hear or consider any arguments by counsel, those being ad- 
dressed solely to the Secretary. The assistance of counsel was denied 
at the time when it is most valuable. The évidence by no means estab- 
lishes such a sincère effort by the board to arrive at the truth, and such 
scrupulous regard for the ])risoners' rights, as justify the déniai of 
counsel, under the law as above stated. The déniai was a substan- 
tial injustice, because the board made findings adverse to the petition- 
ers. 

[4] What bas been said is sufficient to di.spose of the case, and 
it is unnecessary to décide whether thcre was any évidence in sup- 
port of the Secretary's findings and order ; but, in view of the possi- 
bility of an appeal, the question ought perhaps to be passed upon in 
this court. Upon the whole évidence, it seems to nie that the find- 
ing that the petitioners were "contract laborers," within the statute, is 
so unsupported by évidence as to be unreasonable and arbitrary. 

In the warrant a second ground for déportation is stated, naniely: 

'•Thîit tliey (the aliens) entered withont the inspectùin confeiiijilated and re- 
quired by said act, haviiig seeured admission liy meaus of false and niislead- 
ing statements (section 20 and ail sections re(iuii-ing alicns to l)o iuspeeted), 
and iiiay be deported in accordance therewith." 

This lias not been urged as a separate ground of déportation. The 
only misstatement of which there is the slightest évidence is that the 
aliens said they were going to "Armadas (sic) Robert, 28 Lyons St., 
Holyoke, ilass." One of them said that Robert was a "cousin," and 
the other that Robert was a "friend." The record is incomplète, and 
there is no satisfactory évidence that the statements were made by 
the aliens. It does not appear that the records of which copies were 
put in évidence are in\ariably, or even customarily, made from state- 
ments by the aliens therein referred to. No décision bas been called to 
my attention holding that a misstatement to an immigration inspector, 
made by a person not within the excluded classes, is ground for dé- 
portation after the alien bas been admitted into this country. There 
is no express provision to that efifect in the statute, and I do not think 
the statute can properly be extcnded by implication to confer such 
extremely wide powers. 
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{5] The petitioners contend that, in cases where there was actual 
•and intentional unf airness toward the alien by the immigration au- 
thorities, the method of disposition established by Ex parte Petkos, 

214 Fed. 978, C C. A. — , ought not to be followed, but that 

such cases ought to be heard by the court upon the question of the 
alien's right to enter, or to remain in, the country ; citing CHin You v. 
U. S., 208 U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369. This court is, how- 
ever, bound by the Petkos décision, and the présent case will be dis- 
posed of in accordance therewith. The respondent bas made certain 
requests for findings and rulings. In view of what has already been 
said, it is unnecessary to pass upon them specifîcally. 

An order will be entered on June 15th next discharging the peti- 
tioners, unless it be made to appear that there is, at that time, out- 
standing against them a valid order of déportation made after fair 
liearing by the immigration authorities, or there is on file in thèse 
proceedings a request by the respondent for further hearing in this 
■court on the right of the petitioners to remain in this country. 



In re BEIX)OCHISTAN RUG WEAVING OO. 

(District Court, S. D. New York. July 5, 1917.) 

No. 110. 

CUSTOMS DUTIES ®=»132 — FOBFEITURES SUMMAET INVESTIGATION. 

Act June 22, 1874, f 17, 18 Stat. 189 (Comp. St. 1916, § 10132), provides 
that whenever, for an alleged violation of the eustoms revenue laws, any 
person charged with havlng incurred any penalty or dlsabllity, or Interest- 
ed In any vessel or merchandlse selzed or subject to selzure, when the ap- 
praised value is not less than $1,000, shall pétition to the judge of the dis- 
trict in whlch the alleged violation occurred, or In which the property Is 
situated, praylng for relief, such judge shall proceed in a summary man- 
ner to lnquire Into the case. Section 18 (Comp. St. 1916, § 10133) provides 
for the holding of the summary Investigation before the judge, or any 
United States commlssloner, and that ail the facts appearlng, with a cer- 
tifled copy of the évidence, shall be transmltted to the Secretary of the 
Treasury, who shall hâve power to mitlgate or remit the punishment, or 
any part of It. Merchandlse was selzed by the eustoms otlicer for violation 
of the Tarife Act.* Before a Ubel had been flled, petitioner asked for a 
summary investigation. The pétition was opposed on the ground that, be- 
ing for the remission of a forfelture, It could not be malntalned, because 
the forfelture was nelther admitted nor established by the court. Eev. St. 
§ 5292, as amended by Act Feb. 27, 1877, c. 69, § 1, 19 Stat. 252 (Oomp. St. 
1916, i 10130), provides that any person who shall bave Incurred any Une 
or forfelture or is Interested In any vessel or merchandlse the subject of 
selzure or forfelture, shall prêter his pétition to the judge of the district 
in which such fine, penalty, or forfelture has aecrued, and pray that the 
same be mitigated. Held, that the latter section referred to a pétition to 
obtain remission of a fine or forfeiture already declared, and that a sum- 
mary investigation under the act of 1874 could not be refused because the 
fine or forfeiture had not been imposed or declared. 

At Law. In the matter of the pétition of the Beloochistan Rug 
Weaving Company for a summary investigation into the facts and 
circumstances of a proposed seizure of certain shipments of wash- 

«aeFor other casea eee same toplc & KEY-NUMBER in ail Ker-Numbered Dlgests & lodezM 
•Act Oct. 3. 1913, 0. 16, 38 Stat. 114. 
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able India rugs. On objection by the government to considération of 
pétition. Investigation as prayed directed. 

Barber, Watson & Gibboney, of New York City, for petitioner. 

Francis G. Caffey, U. S. Dist. Atty., of New York City, for the 
United States. 

MANTON, District Judge. The merchandise in question has been 
seized by the customs officers for violation of paragraph H, § 3, of 
the Tariff Act, being the act of October 3, 1913.^ The seizure is in 
accordance with section 3072 of the Revised Statutes (Comp. St. 1916, 
§ 5775) to secure the goods in question for trial. A libel has not as 
yet been filed, but it is represented by the fédéral attorney that one 
is about to be filed. 

The petitioner, under sections 17, 18, of the act of June 22, 1874, 
asks for this sununary investigation by a District Judge or commis- 
sioner. The govemment attorney opposes, urging that the pétition is 
for the remission of a forfeiture, and cannot be maintained, for the 
reason that the forfeiture is neither admitted nor established by an 
adjudication of the court. Sections 17 and 18 of the act of June 22, 
1874, provide : 

"Sec. 17. Whenever, for an alleged violation of the customs revenue laws, 
any person who shall be chargea wlth havlng Incurred any fine, penalty, for- 
feiture, or dlsablllty other than imprisomneut, or shall be Interested in any 
vessel or merchandise seized or subject to seizure, when the appralsed value 
of such vessel or merchandise is not less than one thousand dollars, shall pré- 
sent his pétition to the judge of the district in whlch the alleged violation oc- 
curred, or in .vvhich the property is situated, setting forth, truly and partlcu- 
larly, the facts and circuinstances of the case, and praying for relief, such 
judge shall, if the case, in his judgment, requlres, proceed to inqulre, In a 
summary manner, into the circumstances of the case, at such reasonaWe tlme 
as may be flxed by him for that purpose, of which the district attorney and 
the collecter shall be notilied by the petitioner, in order that they may attend 
and show cause vvhy the pétition should be refused. 

"Sec. 18. The summary investigation hereby provided for may be held 
before the judge to whom the pétition Is presented, or if he shall so direct, be- 
fore any United States commissloner for such district, and the facts appearlng 
thereon shall be stated and aunexed to the pétition, and together with a cer- 
tifled copy of the évidence, transmitted to the Secretary of the Treasury, who 
shall thereupon hâve power to mltigate or remit such fine, penalty, or forfei- 
ture, or reniove such disability, or any part thereof, if, In his opinion, the same 
shall hâve been Incurred without wlUful négligence or any Intention of fraud 
in the person or persons incurring the same, and to direct the prosecution. If 
any shall hâve been instituted for the recovery thereof, to cease and be dis- 
continued upon such terms or conditions as he may deem reasonable and just." 

Under section 18, the Secretary of the Treasury is authorized "to 
mitigate or remit such fine, penalty, or forfeiture, or remove such 
disability, or any part thereof, if, in his opinion, the same shall hâve 
been incurred without willful négligence," etc. 

In support of the claim of the government, the case of the jewels 
stolen from the Princess of Orange (1831; Fed. Cas. No. 11,431) and 
the case of United States v. Dozen of Long Gloves (D. C.) 168 Fed. 
1010, are cited. The Princess of Orange Case decided that a pro- 
ceeding under Act March 3, 1797, c. 13, § 1, 1 Stat. 506 (Comp. St. 
1916, § 10130), for the remission of a forfeiture, cannot be main- 

1 38 Slat. 383. c. 16, Comp. St. 1916, § 5We. 
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tained until the forfaiture suit has proceeded to judgment, and that 
property stolen f rom a f riendly f oreign sovereign and smuggled into the 
United States is not subject to forfeiture for illégal importation. 
Judge Chatfield said, in the latter case : 

"The case of The Princess of Orange, Fed. Cas. No. 11,481, seems to settle 
the flrst question which must be considered ; that is, that in relation to cer- 
tain proceedings for forfeiture, no application to remit can be Instituted until 
a forfeiture has been declared. But in the présent case the additional fact 
that the woman now asklng to be relieved as owner of the gloves was the 
same individual from whose possession they were talien, and wlio therefore 
would seem to hâve admltted, by her failure to claim the property taken, 
that she had no title thereto, raises at once the question whether, as between 
ail parties properly charged with notice by the condemnation proceedings, the 
deeree of condemnation renders the Issues involved res ad.1udieata, and pre- 
vents any application for remission of the forfeiture under the sections men- 
tioned. * * * The présent case might be distlngulshed from ail of those 
cited, in that the claimant was in detault, the deeree of condemnation was 
entered, and the rlghts of ail claimants as against the United States thereby 
determined, before the présent pétition was flled. The cases cited simply dé- 
cide that the Secretary of the Treasury has the power to consider the pétition 
af ter a deeree ; but it would seem that, if the Congress has protected individ- 
uals from the forfeiture of their property where an injustice may hâve been 
done, by allowing the forfeiture to be remitted at any time up to the covering 
of the money into the treasury (for that Is what payment to the coUector sub- 
stantially implies), It would be a hardship to hold that the claimant must at 
his péril défend the action at law, as well as suunnarily pétition the Secretary 
of the Treasury through the court for relief. Substantiel justice seems to re- 
qulre that the présent pétition be considered, and that the final deeree of dis- 
tribution in the action be withheld until the pétition under the sections men- 
tioned can be heard." 

In United States v. Morris, 10 Wheat. (23 U. S.) 246, 6 L. Ed. 
314, the Suprême Court recognized the power of the Commissioners 
of the Treasury to remit. In the Confiscation Cases, 7 Wall. (74 U. 
S.) 454, 19 L. Ed. 196, the Suprême Court said : 

It has been decided that "the Secretary had authorlty under that act to 
remit a forfeiture at any time before or after a final deeree or judgment until 
the money was actually paid over to the coUector for distribution." 

And in The Laura Case, 114 U. S. 411, 5 Sup. Ct. 881, 29 U Ed. 
147, where proceedings upon a bond were pending, it was held that a 
penalty incurred by a steam vessel for violation of the law relating to 
the carrying of passengers could be remitted before judgment and 
after a suit had been brought by a private individual to recover the 
penalty provided. In Peacock v. United States, 125 Fed. 588, 60 C. 
C. A. 389, it was said that a pétition can be acted upon after the de- 
eree as well as before. 

The wording of the statute of 1874, under which this proceeding is 
instituted, provides for a remission in the case of a fine, penalty, for- 
feiture, or disability other than imprisonment, or merchandise seized 
or subject to seizure when the appraised value is not less than $1,000, 
etc. Judge Betts, in the early case of the Princess of Orange, disposed 
of that case when he decided that property stolen from a foreign 
f riendly sovereign and smuggled into the United States is not subject 
to forfeiture for illégal importation ; but under the phraseology of the 
statute of 1874, I think it was the intention of Congress to provide 
for this summary remedy to obtain possession of the seized goods 
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at any time after tlie seizure up to the time of jddgment where a lîbel 
is filed. It is hot alone thé remission of a fine or penalty, but it is 
a remedy which is afforded to the importer to obtain his goods, if he 
can estabHsh a case which appeals to the conscience of the Secretary 
of the Treasury. The history of what occurred' after the goods were 
seized, in the case at bar, and the apparent frankness and honesty 
of the importer in trying to obtain a correct and true vakiation, as told 
by the pétition, and, of course, uncpntradicted^ in this proceeding, in- 
dicates the wisdom of the remedy afforded in this statute. The hold- 
ing by the government may be called a seizure or a forfeiture. Which- 
ever it may be, the resuit is the same. The rùgs are being held bj 
the government, away from the trué owner, by reason of some dis- 
ability, and this disability and reason for withholding can be relieved 
by the remedy afforded by this Section, to wit, the summary investi- 
gation by a District Judge or com'missioner and subséquent action of 
the Secretary of the Treasury. 

I therefore think that the relief obtainable under the terms of this 
statute is not a remission or a pardon, but it is a right which a claim- 
ant to the goods has to obtain his property, if he can make out a case 
strong enough to appeal to the Secretary of the Treasury as to the jus- 
tice of his cause, and then the Secretary may remove the seizure or the 
disability, if he shall find that it has been incurred without willful nég- 
ligence or any intention of fraud by thè person or persohs încurring the 
same. 

Section 5292 of the Reviscd Statutes, provides that : 

Whenever any person, "vvho sliall ha,v,e incurred any fine, penalty, or for- 
feiture, or disability, or may be inteiesteà in any vessel or merchandise which 
has become subjeet to any seizure, forfeiture, or disability by authority of 
any provisions of law for imposlng or collecting any duties or taxes, or relating 
to registering, recording, enroUing, or licenslng vessels, and for regulatlng the 
same, or providing for the suppression ot insurrections or unlawful combina- 
tlons against the United States, shall prêter his pétition to the judge of the 
district in which such flne, penalty, or forfeiture, or disability has accrued, 
truly and partieularly setting forth the cireumstances of his case, and shall 
pray thut the same may be mitigated or remitted, the judge shall inqulre, in 
a summary rnanner, i'ito the clrcumstuiices ot the case, tirst causing reasonable 
notice to be given to the person claimlng such Une, penalty, or forfeiture, and 
to the attorney of the United 8tates for such district, that each may hâve an 
opportunity of showing ciiuse against the niltigation or remission tliei'eof ; and 
shall cause the fac^ts appeariuK uiion such inyuiry to be stated and aimexed to 
the i)etition, and direct their transmission to tlie Secretary of the Treasury." 

The Use of the phrase in this statute of "merchandise which has 
become the subjeet of seizure" surely can mean nothirtg other than 
when property is taken at the outset of prospective litigation to fol- 
low by the ftling of a libel by the governinent. Tlie act of 1797 pro- 
vided that, whenever any person shall hâve incurred any fine, penalty, 
etc., he shall prefer his pétition to the judge of the district and shall 
pray that the same be mitigated or remitted. Such language in the 
statute means a prayer for remission or mitigation of the fine, pen- 
alty, or forfeiture which has been adjudicated or is admitted; but 
the j)resent act, under v\fhich this pétition is filed, provides that when- 
ever, for an alleged violation of the custonis revenue laws, etc., which 
miist mean a time before there has been an adjudication, and it will 
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be noted that the language of the statute does not lirait the prayer 
for relief to a remission or mitigation of the fine, etc., but, on the con- 
trary, refers to the alleged violation of the customs laws by any per- 
son who shall be charged with having incurred a fine. Thus it will 
be seen that the act under considération grants to a person interested 
the right to présent his pétition for a summary hearing just as soon as 
the government niakes a charge against him, and does not require that 
he wait until the fines shall be adjudicated or a forfeitnre admitted. 

The merits of the présent pétition are, of course, not determined on 
tliis application, for this objection is raised preliminarily by the gov- 
ernment; but it is sufficient to say that there is enough set forth in 
the pétition to require of a District Judge to make a summary investi- 
gation and to overrule the objection niadc by the United States attor- 
ney. 



UNITED STATES v. CHAKKABERTY et al, 

SAME V. GtJPTA. 

(District Court, S. D. New York. May 7, ]'J17.) 

\o. 77. 

1. Neutrai.ity Laws <S=3.'i — OrfT,.\SEs — Militauy Expédition. 

T'nder U. S. Cr. Code, § l.'î (Act Mardi 4. 1909, c. .'521, 35 Stat. 1090 
[Conip. St. 1916, § 10177]), makirig it a crime for any one witliin tlie terri- 
tory or jurisdiction ot the United States to beglu or set ou l'oot, or provide 
or prépare tlie nieaiis for, any military exiieditioii or enterprise to be (,'ar- 
ried on froni tlience against the territory or dominion of any foroifin prince 
or State, or of any colony or district with wliora tlie United States is at 
peaee, the organization of an expédition of tlie prohiV)ited character con- 
stitutes a violation of the act, and it Is unnecessary tliat the expédition 
should hâve actually set eut or should consist of any partlcular number 
of men. 

2. Neutkality Laws <g=55 — Offenses — iNnicTMEXTS. 

Indietments charging that défendants felonionsly becan préparations 
for and set on foot a military enterprise to i)e carried on froni the United 
States against the territory and dominions of tlie Britisli Empire, a foreign 
nation with whoni the United States was and lias Ijeen at yieace, alleged 
that Germany was at war with (ireat Britain ; tliat, for the purpose of 
aiding and asslsting in carrying on the niiliJary opérations of the German 
forces, it was désirable that in tlie colonies and territories of Great Brit- 
ain there should be unrest, revolt, and rébellion ; and that, for the purpose 
of provoking mutiny and unrest in India, défendants made préparations in 
the United States for the importation Into India of arnis and munitions, 
so that natives supplied with such arins and munitions might riso against 
British rule, and thus necessitate tlie use of troops in that portion which 
might otherwise be used against the German empire, etc. Jlcld, that as 
the statute is violated if the act is one which can fairl.v be considered as 
an accompaniment of military opérations so intimately coniiected with 
them that it forms a natural part of such opérations, the indietments 
charged a violation of U. S. Cr. Code, § 13, even thongh the préparations 
in the United States anticipated a journey to another land by défendants. 

Chandra Chakraberty, alias Chandra Chakrebarty, and others were 
indicted for a violation of Criminal Code, § 13, as was Hermeba L. 
Gupta. On demurrers to indietments. Demurrers overruled. 

^^:»For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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H. Snowden Marshall, U. S. Atty., of New York City, for the 
United States. 

Crim & Wemple, of New York City, for défendants. 

MANTON, District Judge. This is an indictment charging a viola- 
tion of section 13 of the United States Criminal Code. It accuses de- 
fendants that on the Ist day of July, 1915, and continuously thereafter, 
including the 5th day of March, 1917, within the Southern district of 
New York and the jurisdiction of this court, "did willfully, knowingly, 
unlawfuUy, and feloniously begin and set on foot, and provide and pré- 
pare the means for, a certain military enterprise, to be carried on from 
within the territory and jurisdiction of the United States, and against 
the territory and dominions of the King of the United Kingdom of 
Great Britain and Ireland and the Emperor of India, a foreign prince 
with whom the United States of America, at ail the times herein men- 
tioned, hâve been and novir are at peace." The accusation further 
charges "that the Emperor of Germany was at war with the King of 
the United Kingdom of Great Britain and Ireland and the Emperor 
of India, as the défendants and each of them well knew." That the 
défendants and each of them, "for the purpose of aiding and assisting 
in carrying on the military opérations by land and sea of the forces of 
the Empire of Germany, it being désirable and necessary that in the 
colonies and territories of the King of the United Kingdom of Great 
Britain and Ireland the Emperor of India, that there should be unrest, 
revolt, révolution, and mutiny among the citizens and natives in the 
various provinces and dominions and other portions of the territory of 
the said King of the United Kingdom of Great Britain and Ire- 
land and the Emperor of India, and particularly in India, to the 
end that in such provinces and dominions and other portions of the ter- 
ritory of the said King of the United Kingdom of Great Britain and 
Ireland and the Emperor of India the unrest, revolt, révolution, and 
mutiny upon the part of the natives and inhabitants thereof should 
require that there be stationed and be on duty in, at, and about 
the places of such unrest, revolts, révolutions and mutinies large 
numbers of trustworthy and loyal troops and soldiers, who, were it 
not for such unrest, revolts, révolutions, and mutinies, would be re- 
leased for service in the interests of the King of the United Kingdom 
of Great Britain and Ireland and the Emperor of India, at various 
points in Europe, Egypt, and other places where the troops of the King 
of the United Kingdom of Great Britain and Ireland and the Emperor 
of India were in contact with troops of the Emperor of Germany or 
his allies, and that by reason of the service of such troops and soldiers 
at the places of such unrest, revolts, rebellions, and mutinies, in the 
provinces and territories of the King of the United Kingdom of Great 
Britain and Ireland and the Emperor of India against the troops and 
forces of the Emperor of Germany and his allies, and that by reason 
of such unrest, revolts, rebellions, and mutinies, the rule of the King 
of the United Kingdom of Great Britain and Ireland and the Emperor 
of India would in sOme of his dominions and provinces be overthrown, 
to the great injury and détriment of the King of the United Kingdom 
of Great Britain and Ireland and the Emperor of India"; and it is 
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further charged "that within the Southern district of New York the de- 
fendants did begin and set on foot a military enterprise to be carried 
on from within the territory of the United States, to wit, the South- 
ern district of New York, that is to say, to send against the said King 
of the United Kingdom of Great Britain and Ireland and the Emperor 
of India certain persons who would be engaged in importing into India 
large quantifies of arms and munitions of vvar which were to be sup- 
phed to the natives of India, among whom there was unrest and dis- 
satisfaction at the rule of the said King of the United Kingdom of 
Great Britain and Ireland and the Emperor of India, for the purpose 
of enabling them to rise against the said rule and overthrow the mili- 
tary and civil dominition of the said King of the United Kingdom of 
Great Britain and Ireland and the Emperor of India." As a part of 
the plan and purposes of the défendants, it is charged "that certain 
natives, being so supplied with arms and munitions of war, should 
rise in open rébellion, and that for the suppression thereof it would 
be necessary that the King of the United Kingdom of Great Britain 
and Ireland and the Emperor of India to send against said rebels and 
mutineers large numbers of Indian native troops, who, upon coming 
in contact with the rebellious éléments among the natives of India, 
would themselves revolt against English rule, and they, together with 
the rebels and mutineers, would outnumber and be superior in strength 
to the troops and soldiers of the King of the United Kingdom of Great 
Britain and Ireland and the Emperor of India who would remain loyal 
and true to their King and Emperor." And it is further charged "that 
Chandra Chakraberty did go from the Southern district of New York, 
and from within the jurisdiction of this court, to Berlin, in the Empire 
of Germany, and did then and there hâve a conférence with certain 
officiais of the German Empire and members of the Indian Nationalist 
Party, and in making said trip from the city of New York to the city 
of Berlin the said Chakraberty did sail under the name of Reza Bager, 
and did prétend to be a Persian merchant, and in the city of Berlin 
did obtain and acquire information relating to said military enterprise, 
the exact nature and character of which was unknovi'n to the grand 
jurors" ; and it is further charged "that, for the purpose of setting on 
foot said military enterprise and to eiïect the object thereof, Wolf yon 
Igel, at and within the Southern district of New York, upon various 
dates within the period herein specified, did give and pay to the défend- 
ant Ernest Se Kunna sixty thousand dollars for transmission to the said 
Chandra Chakraberty for the purpose of accomplishing the détails of 
said military enterprise." That, "in pursuance of and for the purpose 
of setting on foot the said military enterprise, and to efïect the objects 
thereof, the défendant Chandra Chakraberty returned to the United 
States on or about, the 2d of February, 1916, and did there confer at 
various times with the said défendant Se Kunna; and that further, 
in pursuance of the said purposes of setting on foot said military en- 
terprise and to efïect the object thereof, the said défendant Chakra- 
berty, within the jurisdiction of this court, did pay to a Chinese person 
by the name of Chen a sum of money for the purpose of enabling the 
said Chinese person to go abroad to China for the purpose of aiding 
and assisting the importation into India of large quantities of arms 
244 F.— 19 



290 244 FKDEKAL EEPORÏEK 

and munitions to carry into effect the purposes and plans of the above- 
named défendants and each of them." It is further charged "that, in 
pursuance of this purpose of setting on foot said military enterprise 
and to effect the object thereof, the défendant Chakraberty, within the 
jurisdiction of this court, did make arrangements with one Tarak 
Nath Das that he should go to China, and there engage in certain 
activities relating to the carrying on of said mihtary purposes, ail of 
which it is charged is a violation of section 13 of the United States 
Criminal Code." 

This indictment is demurred to on the ground that it is insufficient 
in law and does not constitute an offense against the United States. 

An indictment has been found against the défendant Gupta, to which 
he has demurred, and both indictments may be treated together in this 
mémorandum. 

It is charged against Gupta, together with Franz von Papen (not 
indicted), "that he did, within the Southern district of New York, will- 
fully, knowingly, unlawfuUy, and feloniousiy begin and set on foot 
and provide and prépare the means for certain military enterprise to 
be carried on from within the territory and jurisdiction of the United 
States, and against the territory and dominions of the King of the 
United Kingdom of Great Britain and Ireland and the Emperor of In- 
dia, a foreign prince with whom the United States of America at 
ail the times mentioned has been and now are at peace." It is further 
charged in the indictment "that the Emperor of Germany was at war 
with the King of the United Kingdom of Great Britain and Ireland 
and the Emperor of India, as the défendant well knew, and that for 
the purpose of doing and assisting and carrying on the military op- 
érations by land and sea of the forces of the Emperor of Germany 
it was désirable and necessary that in the colonies and territory of the 
King of the United Kingdom of Great Britain and Ireland the Em- 
peror of India there should be unrest, revolt, rébellion, and mutiny 
among the citizens and natives in the various provinces and dominions 
and other portions of the territory of the said King of the United 
Kingdom of Great Britain and Ireland and the Emperor of India, and 
particularly in India, to the end that in such provinces and dominions 
and other portions of said territory of the King of the United King- 
dom of Great Britain and Ireland and the Emperor of India the un- 
rest, revolts, rebellions, and mutinies upon the part of the natives and 
inhabitants thereof should require that there be stationed and be on 
duty, in and about the places of such unrest, revolts, rebellions, and 
mutinies, large numbers of trustworthy and loyal troops and soldiers 
who, were it not for such unrest, revolts, rebellions, and mutinies, 
should be released for service in the interests of said King of the 
United Kingdom of Great Britain and Ireland and the Emperor of 
India, at various points in Europe and other places where the troops 
of the King of the United Kingdom of Great Britain and Ireland 
and, the Emperor of India were in contact with the troops of the Em- 
peror of Germany or his allies" ; and "that by reason of such troops 
and soldiers at the place of such unrest, revolts, rebellions, and mu- 
tinies in the provinces and territories of the King of the United 
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Kingdom of Great Britain and Ireland and the Emperor of India 
would lessen the strength and force of the King of the United Kîng- 
dom oi Great Britain and Ireland and the Emperor of India against 
the troops and forces of the Emperor of Germany and his alliés, and 
by reason of such uhrest, revolts, rebellions, and mutinies the rule of 
the King of the United Kingdom of Great Britain and Ireland and 
the Emperor of India would, in some of his doininioris and provinces, 
be overthrown to the great injury and détriment of the said King of 
the United Kingdorn of Great Britain and Ireland and the Emperor of 
India"; and it is further charged "that vvithin the jurisdiction of this 
court the défendant Gupta, together A^'ith Franz von Papen, willfully, 
knowingly, unlàwfully, and feloniously did begin and set on foot 
a military enterprise to be carried on from within the territory bf the 
United States, to wit, the Southern district of New York, to send 
âjgainst the saîd King of the United Kingdom of Great Britain and 
Ireland and the Emperor of India certain persons who would be én- 
gaged in importing into India large quantities of arms and munitions 
of war, which were to be supplied to the natives of India, among whom 
there was unrest and dissatisfaction at the rule of the said King of 
the United Kingdom of Great Britain and Ireland and the Emperor 
of India, for the purpose of enabling them to rise against the said rule 
and overthrow the military and civil domination of the said King 
of die United Kingdom of Great Britain and Ireland and the Em- 
peror of India, and that as a part of the plan and purpose of the sàid 
défendant, together with Franz von Papen, that certain natives, being 
se supplied with arms and munitions of war, should rise in open ré- 
bellion, aiid that for the suppression thereof it be necessary for the 
King of the United Kingdom of Great Britain and Ireland and the 
Emperor of India to send against said rebels and mutineers large num- 
bers of Indian native troops, who.upon coming in contact with the 
said rebellions éléments of the natives of India, would themselves re- 
volt against English rule, and they, together with the rebels and mu- 
tineers, would outnumber and be superior to the troops and soldiers 
of the said King of the United Kingdom of Great Britain and Ire- 
land and the Emperor of India who were stationed in India and 
would remain true to their King and Emperor. And in pursuance 
of and for the purpose of setting on foot said military enterprise, and 
to efifect the object thereof, the said défendant Gupta, at the South- 
ern cHstrict of New York and within the jurisdiction of this court, 
upon varions dates, within the pêriod hereinbefore specified, did re- 
ceive from Franz von Papen fourteen thousand dollars, and in pur- 
suance of and for the purpose of setting on foot said military en- 
terprise, and to etïect the object thereof, the said Gupta on the 28th 
of August, 1915, did start from the state of New York, Southern dis- 
trict of New York, to go to Japan, for the purpose of there having 
conférences with certain persons whom it was arranged he should 
meet, to make further plans for the importation into India of large 
quantities of arms and munitions, ail of which it is charged is a viola- 
tion of section 13 of the United States Criminal Code." 

To this indictment the défendant has demurred on the ground that 
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the matters therein stated are insufficient in law and do not constitute 
an offense against this statute. 

[1^ 2] This statute was recently considered by Judge Wolverton, sit- 
ting in this district, and Judge A. N. Hand, the former in United 
S'tates V. Tauscher (D. C.) 233 Fed. 597, and the latter in the case of 
United States v. Sander et al. (D. C.) 241 Fed. 417. The test applied 
by Judge Wolverton in the Tauscher Case was adopted by Judge A. 
N. Hand, and should be followed hère. It is: "Was the act one 
which can fairly be considered as an accompaniment of mihtary op- 
érations, so intimately connected with them that it forms a natural, if 
not inévitable, part of such opérations ? And were the person or per- 
sons engaged in it such persons as are reasonably to be regarded as 
part of a military or warlike enterprise?" As Judge Hand stated, 
"What is the substantial character of the act?" 

Section 13 makes it a crime for any one, within the territory or ju- 
risdiction of the United S'tates, to begin or set on foot, or provide or 
prépare, the means for any military expédition or enterprise to be 
carried on from thence against the territory or dominion of any for- 
eign prince or state, or of any colony, district, or people, with whom 
the United States are at peace. 

The acts charged against the défendants in each indictment directly 
charges them with beginning or setting on foot and preparing the 
means for a military expédition or enterprise against the King of the 
United Kingdom of Great Britain and Ireland and the Emperor of 
India. It has been held that this section does not require that the ex- 
pédition should bave actually set out or any particular number of 
men, the crime being completed by the organization only. United 
States V. Ybanez (C. C.) 53 Fed. 536. 

It is sufficient to charge in the indictment that the défendants, by 
an act the character of which is of a warlike nature, inaugurated and 
set on foot an enterprise for the furtherance of a military or warlike 
purpose against a kingdom or country with which the United States 
are at peace. With a state of war existing between the Empire of 
Germany and the United Kingdom of Great Britain and Ireland and 
the Empire of India, acts on the part of each of the défendants, pre- 
pared or begun in this country, even though it anticipated a journey 
to another land by the défendants, which had for its purpose the creat- 
ing of unrest, revolt, rebellions, and mutinies among the troops and 
inhabitants of Inuia, with the sole view of war or military purposes 
against the ruling power of that province, is a sufficient charge to bring 
it within the inhibition of the statute. Préparations for, and setting on 
foot means of, importing into India large quantities of arms and mu- 
nitions of war to be supplied to the natives of India and the accept- 
ance of money for this purpose, is a sufficient charge, if true, to charge 
a crime within section 13. 

It was said in United States v. Hart (D. C.) 78 Fed. 868, that the 
section créâtes two offenses : First, the setting on foot, within this 
country, of a military expédition; and, second, providing the means 
therefor, such as transportation. 
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Individuals, as well as a number of persons, may assist in providing 
the means for a military expédition, to wit, the preparing .for the ship- 
ment of arms and munitions of war, so as to commit a crime within 
the meaning of section 13. 

I think both the indictments are sufficient in their statement of 
wrongs committed to charge a crime, and that the demurrers to the 
indictments should be overruled. 



MAXNERS V. TRIANGLE FII.M CORP. et al. 
(District Court, S. D. New York. June 14, 1917.) 

No. 94. 

1. Trade-Mark.s and Trade-Names i®=»97 — Rigiit to In.iunction— Notice. 

Wliere iihiiiitlff, the author of a duly coiiyrighted \i\i\y entitled '"ilappi- 
ness," wlilcli liad been presented but witlulrawn, notlfled défendants, the 
produeevs of a plioto-play, on discovering that they were offering a play 
under the same name, tliat they were violating hls rights, and défendants, 
despite the notice and protest, continued to advertise their photo-play un- 
der such nanie, insisting that they were authorized to use it, an injunetion 
in favor of plaintiff cannot be denied on the ground of unfairness. 

2. Trade-Marks and Trade-Names igssl.'i — TTnfaib Comi^etition— Title of 

Play. 

■ Tlie title of a drania, thougli not protected by copyriglit, niay, on the 
theory of a trade-mark, be protected and tlie produeer of a photo-play eu- 
joined from using it. 

3. Tbade-Marks and Tkade-Names <S=j21 — Ûnkair Compétition. 

Plaintiff, a suecessful drainatic author, wrote a iilay which he entitled 
"Hapiùuess." The ])lay waw didy copyrighted and was presented at a 
proininent thealer, one of the fo'eniost adresses of lier day being In the 
east. After sonie j)erforniances, the ])lay was withdrawn, it being intend- 
ed to subsequently revive its prcxlm-tion. Held that, though the word 
"Ilappiness" is in gênerai use, yet, plaintiff being the first in the field, his 
adoption gave to the word a secondary meaning indieatiug Ms play, and 
he is entitled to protection of rights tlms acquired, and défendants will be 
enjoined from producing a photo-pliiy uuder the same name. 

4. Thade-Marks axd Tiîade-Names ©=321 — TJnfaik Compétition — Défenses. 

In such case, plaintilf's rights are not affeeted because of a previous 
dramatic production under the same name for a charitable purpose, which 
took ])laco in a ])riviite liouso. 

5. Tkade-JIakks and Tkade-Nawes <S:=»!)7 — Titee— IUgiit to In.junction. 

While tliere can lie no copyriglit iu a title, nevertheless equity will en- 
joi]i the use of the title of a well-known publication by a rival work. 

In Equity. Action by J. Ilartley Manners against the Triangle Film 
Corporation and another. On motion for injimction pcndente lite. 
Motion granted and motion to dismiss denied. 

David Gerber, of New York City, for plaintiff. 

Walter N. Seligslierg, of New York City, Alex L. Strouse, of Mil- 
waiikee, Wis., and Jay I,eo Rothschild, of New York City, for de- 
fendants. 

MANTON, District Judge. The plaintiff is a well-known play- 
wright, and seeks in this action to restrain, by injunetion, the defend- 

iS=3For other cases see aame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ants f rom using the title "Happiness" as the title of a play or photo- 
play. He claims that, in violation of his sole right in the title "Happi- 
ness" as a trade-name or trade-mark, the défendants should not only 
be restrained in its use, but should compensate hira for the damages he 
has sustained. The action has been removed f rom the state court. 

The défendants move to dismiss the compl^int on the ground that 
it does not state facts warranting équitable relief. 

Much is claimed by plaintiff as to delays on the part of the défend- 
ants in defending the action, and it is argued that this practice is in- 
dulged in so as to avoid a trial of the action before the summer recess 
of this court, to the advantage of the défendants, in that the défend- 
ants may profit by the use of the title "îlappiness" in the intérim. It 
is claimed that the life of a motion picture of the type produced by 
the défendants is but a few months, and that, since this cause cannot 
be tried until the October session of the court, unless an injunction be 
granted now an injunction resulting from the trial of the action would 
be of little avail. 

The plaintiff is the author of "Peg o' my Heart," "The Harp of 
Life," and "Out There." His wife, under the stage name of "Miss 
Laurette Taylor," is well known to the theater-going public and has 
had a successful càreer. The play "Happiness," written by the plain- 
tiff, has been copyrighted. In March, 1914, it was pi-esented at the 
Cort Theater, in New York City, and after some performances taken 
off. The moying afifidavits indicate that the play is to be used in the 
future under this title. 

[1] The plaintiff 's attention was called, in April last, to the an- 
nouncemeht of the production of the photo-play at the Rialto Theater, 
in this city, under the title "Happiness." Notice was served upôn the 
theater and the producers of the play, the défendants herein, of the 
claim of ownership by the plaintiff of the title "Happiness" as the title 
of a play. After notice, défendants refused to discontinue the use of 
the title "Happiness," and advertised it extensively in the press and 
otherwise under this title, and continued perf orming in motion pictures 
under said title in varions cities mentioned in the affidavits. In addi- 
tion to this the plaintiff' personally visited and called upon Mr. Rothap- 
fel, manager of the défendant theater company, and protested against 
the use of this title. 

Dodd, Mead & Co. are the plaintiff's publishers, and hâve acquired 
from the plaintiff sole right to publish, plaintiff reserving the dramatic 
rights, and the riglits of présentation upon the stage in jmy and every 
form. 

The défense interposed is that on November 12, 1910, a lady named 
Spiegelberg gave a performance of a tragedy in one act entitled "Hap- 
])iness," and this was performed in her country résidence in West- 
chester county, N. Y., and for which a charge of $5 was made for the 
benefit of a hospital ; and, f urther, the présentation of a play called 
"Happiness" by the Chatauqua Association. However, this latter plaj^ 
was produced in 1916, two years after the production by the plaintiff 
of his play and after his play had been copyrighted. Upon notice and 
protest by the plaintiff, the Chautauqua Association changed the title 
of the play to "The Quest for Happiness." The défendants, having 
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received notice of the claim of the plaintiff, proceeded to produce their 
photo-play under this title, and the capital thus invested was after due 
and timely notice, and can only be based upon insistence that they were 
right in the position which they tool<. Therefore it will not be unfair 
to grant this injunction as against tlie défendants unless the strict rule 
of law forbids the granting of such reUef. And, in addition thereto, 
it is claimed, and pro])crly so, by the plaintiff, that the mattcr of change 
of title by the défendants is a simple one if the photo-play is permit- 
ted to continue. What is now probably a five and ten cent moving 
picture performance will undoubtedly take from a valuable asset the 
trade-name of this play, which will be produced under expensive aus- 
pices to a thcater-going-public. 

[2-4] If the title "llappiness" is infringcd, it can be protected on 
the doctrine of unfair com]ietition. Corbett v. Purdy (C. C.) 80 Fed. 
901 j Glaser v. vSt. Elmo Co. (C. C) 175 Fed. 276. 

The courts bave exercised their équitable jurisdiction and enjoined 
défendants from using as the title of photo-plays the plaintiff's title, 
such as "A Fool There Was," where the plaintiff had been using it as 
the title of a drama. Klaw & Erlanger v. General Film Co., 171 App. 
Div. 945, 156 N. Y. Supp. 1128. Valuable titles which bave been used 
as trade-names hâve been protected in the foUowing cases : Shook v. 
Wood, 32 Pa. Leg. Int. 264; Outcault v. Lamar, 135 App. Div. 110, 
119 N. Y. Supp. 930; Frohman v. Morris, 68 Mise. Rep. 461, 123 N. 
Y. Supp. 1090; Frohman v. Payton, 34 Mise. Re]). 275, 68 N. Y. Supp, 
849. A fanciful title, such as "The Corne Pack," was protected by 
Judge Clark in the state court. Dickey v. Mutual Film Corp. (Sup. 
Ct. S. T.) 160 N. Y. Supp. 609. 

In Aronson v. F'ieckenstein (C. C.) 28 Fed. 75, the rule was laid 
down that the name given a composition by its author, by which it bas 
become known to the public, is a property right which should be pro- 
tected, and that it is a fraud upon the public and the complainant to 
permit its use. 

The use of the title "llappiness" in a prominent theater in New York 
City, staged for performance by one of the foremost actresses of her 
tinie, bas given to such title a value and asset as to constitute a prop- 
erty right in this plaintiff which should be protected. While it is true 
that the title of a copyrighted play is not protected by the copyright, the 
use of that title is none the less to be secured by the owner of the copy- 
righted matter as a trade-mark, if the title so first employed by him 
bas acquired a trade significance as an arbitrary désignation. If the 
Word "Happiness," even though a word in common use, was adopted 
by the plaintiff, and at the time of its adoption was not employed by 
another as the désignation of the title of a play, it may become a trade- 
name or trade-mark. 'J'he title may in no sensé be descriptive of the 
drama as such, and, indeed, it may be an arbitrary title employed to 
identify rather than describe the composition itself. If the title is 
serviceable as a description of the subject portrayed in the play, it was 
open to adoption by the plaintiff, and, if such use gave it a secondary 
meaning in identification of the plaintiff's dramatic composition, it 
became so associated with the good will of the drama as to be estab- 
lished in the production of the play and was a trade-mark. 
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I think the circumstances and use of the title by the plaintiff herein 
justify the conclusion that the plaintitï had secured a Irade-mark or 
trade-name in said title. After fuU notice, the défendants, having 
chosen the title and advertised it in a photo-play, did so at their péril. 
Justification for this use cannot be found in the isolated case of the 
production of a play of a similar title at Mrs. Spiegelberg's home. 

[5] The right to a title vests in the first to apply and use the title. 
McLean v. Flemming, 96 U. S. 245, 24 L. Ed. 828. In the G. & C. 
Merriam Co. v. Saalfield, 198 Fed. 369, 117 C. C. A. 245, it was said: 

"A trade-mark is a trade-mark because it is indicative of tlie origin of the 
goods. Tlie original right to its exclusive use was not based upon any statute, 
but upon prlnciples of equlty ; and tlie right is acquired, not by discovery or 
invention or rpglstration, but by adoption and use." 

In Drone on Copyrights (page 535) it is said : 

"There can l)e no copyright in a title ; but, on gênerai prlnciples of 
equity, an injunction will be granted restrainlng a i^erson from appropriating 
the title of a well-known publication for a rival work, nor wlU a person be 
allowed to use a title whicli is a mère colorable imitation of another for 
the purpose of misleading the public into buying one publication in the belief 
that it is the other." 

I think the use of the title for a motion picture play as used by the 
défendants is an infringement of the plaintitï's sole right to the title as 
the title of a play in drama on the stage, and that the injunction should 
be granted. Kalem v. Harper, 222 U. S. 61, 32 Sup. Ct. 20, 56 L. Ed. 
92, Ann. Cas. 1913A, 1285. 

Upon examination of the bill of complaint, I deem the objections 
offered to its sufficiency not well founded, and therefore the motion 
to dismiss the bill will be denied. 



TTNIÏED STATES v. SALEN. 

(District Court, S. D. New York. July 2.-3, 1917.) 

No. 122. 

1. JuDCiMEKT <©=3C48— Coxclt;siveness — lÎES JuniCATA. 

Défendant was indlcted for defrauding tlie United States of custoras 
duties, the Indictment charging that défendant knowingly uiider.stated the 
value of imports, and suppressed information. On the merits, the indict- 
ment was dismissed. Ucld, that sucli judgment of dlsmissal was conclu- 
sive against the right of the United States to recover, in a civil action 
based on the same statute, the amount of the loss in duty wliich was claim- 
ed resulted from defendant's fraud, even though the foi-m of action and 
riglits sought to be enforced were différent. 

2. JUDGMENT lS=5050) CONCLUSIVENESS— COXCLTJSIVE .TtTDHMENT. 

Judgnient on domurrer on the merits is sufiiciciit to furnish hasis for 
prineiple of res judicata. 

3. JUDGMEXT <S=>6.54— DlSMISSAL— CONCUDSIVENESS. 

Where an indictment charging that the United States was defraude»! 
out of customs was dismissed, and the government did not appeal,.such 
dlsmissal wasa conqlusive adjudication on the merits against the govern- 
ment's claim. 

<g;=For other cases Bee same topic & KEY-NUMCBR In ail Key-Numbered Digests & Indexes 
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4. Pleadikg <3=3245(2) — Amendmekt — Ciiakge oe Theort. 

Aftcr the expiration of tliree years, and after an inflictment chfirging 
the deri-audin}; of tlie United States was dismissed, a complaiiit, in a civil 
action, seeking to reeover an alleged loss of customs duties, whlch was 
bnsed on di^feiulant's frand in su])i)ressing documents wlncli would hâve 
discîosfd tliat tlie foreign invoices midcrvalued the goods, caunot be 
amended so ax to rely on defendaiit's knowledge and the nndevvaUiation 
as snbstaiitive facts, the transactions being in each case the same. 

5. ,TuD(ilfK,\T (g::3!U.S(l) — CoXCLt)SIVE-\ESS, 

A comiilairit scelung recovery of cnstoms duties, which it was assorted 
the goveriimeiit had lost through defendant's fraud, will not be dismissed 
where res judicata was not yleaded as a défense, though it appeared on 
moti(m for dismissal that an indictment cbarging the crime of defraud- 
ing the governnient ont of cnstoms duties bad boen dismissed, and was 
thns a conclusivo adjudication against recovery. 

At Law. Action by the United States against Herman A. Salen. 
On motion to amend complaint, and defendant's motion to dismiss 
complaint. Motions denied. 

Francis G. Caffey, U. S. Dist. Atty., of New York City (John E. 
Wallcer, Asst. U. S. Dist. Atty., of New York City, of counsel), for 
the United States. 

Erwin, Fried & Czaki, of New York City, for défendant. 

MANTON, District Judge. The plaintifï moves to amend its com- 
plaint and the défendant moves to dismiss the complaint. Both mo- 
tions will be considered together. 

The complaint allèges that between the 25th of February, 1910, and 
the 9th of June, 1913, the défendant imported into the United States 
laces, embroideries, trimmings, etc., which were subject to duty by law; 
that they were entered at false values, and for failure to enter the true 
value the United States bas sufïered loss in the collection of customs 
duties, and demands damages at $196,651.47. The défendant has not 
only had this lawsuit to contend with, but was indicted. He demurred 
to the indictment, and the demurrer to the sixth count thereof was 
sustained, and overruled as to the other flve counts, in an opinion by 
Judge Hough. On appeal from this décision, Judge Hough was sus- 
tained. United States v. Salen, 235 U. S. 237, 35 Sup. Ct. 51, 59 L. 
Ed. 210. 

The theory of the amendment is that "the original complaint con- 
tains varions allégations of fraud based upon the suppression clauses 
in the déclarations, which should be stricken out in view of the décision 
of the United States Suprême Court, and the amendment sought is 
to rest the action solely upon the proposition that the défendant en- 
tered varions importations of merchandise knowing that the foreign 
market value at the time of the importation was in excess of the values 
set forth in the respective invoices and entries." The indictment was 
ultimately dismissed as to the five other counts. 

The défendant says that the allégations of the original complaint 
tend to make out a case of fraudulent importation, which were the 
State of facts averred in the sixth count of the indictment against the 

<Ê=3For otUer cases see same topic & KEY-NUMBEH In aU Key-Numbered Digests & Indexe» 
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défendant, they being the identical importations embraced in the com- 
plaint. The count of the indictment referred to allèges suppression 
of facts in entries eight years preceding March 17, 1913, and which 
cover ail the entries in the civil action. The proposed amended com- 
plaint covers the sanie importations. 

It is claimed that by the dismissal of the indictment, and particular- 
ly the sixth count thereof, the doctrine of res adjudicata applies and 
Controls in this civil action, and that, therefore, leave to amend shoukl 
not be granted and that the complaint shoukl be dismissed. 

The gist of the allégations of the complaint is a gênerai charge of 
fraudulent practices by means of false and fraud nient invoices and 
entries, stated by way of inducement, the spécifications and particu- 
lars of the fraud relied upon being set forth in the sixth and seventh 
paragraphs of the complaint. 

[1] The case in the original complaint rests wholly on alleged acts 
of fraud, and is predicated upon the suppression clause of the déc- 
larations, and spécifies the suppression and conceahnent of the Rob- 
inson lists, showing past high priées of the merchandise in this coun- 
try, for which it is charged that the défendant acquired knowledge that 
the consular invoices understated the foreign market values. An ex- 
amination of the sixth count of the indictment satisfies me that the 
action is one predicated upon frauds in concealment and suppression 
which are charged there, and which the Suprême Court has held con- 
stituted no violation of any statute of the United States. There was, 
therefore, a judgment on the merits in the criminal proceeding against 
the plaintiff, and if the same issues are presented in this civil case and 
are dépendent upon the same facts, although the form of action and 
rights sought to be enforced are dififerent, it is res adjudicata. 
' In Coffey v. United States, 116 U. S. 436, 6 Sup. Ct. 437, 29 L. Ed. 
684, a proceeding was instituted to forfeit a distillery after a verdict 
of not guilty in a criminal prosecution. The proceeding was based up- 
on the same acts as the prosecution. It was there said — 

"that, although one section couuted on in the information declarefJ, as a con- 
séquence of the commission of the prohibiteil net. (1) tliot certain spécifie» 
property shoulû he forfelted. and (2) that the offeiider slionld be flned and Im- 
])risoned, yet, as the issue raised as to tlie e.xlsteuce of the act or fact had 
been trled in a cHniinul proceeding against the clalmant. instituted by tlie 
United States, and a judgment of accjuittal reudered in his favor, that Judg- 
ment was conclusive in his favor." 

In United States v. Zucker, 161 U. S. 475, 16 Sup. Ct. 641, 40 L- Ed. 
m, it was sought to recover the value of merchandise forfeited under 
section 9 of the Customs Act of June 10, 1890, c. 407, 26 Stat. 131. 
This language was used by the court : 

"Of course, if the government had elected to prosècnte the présent de- 
fendants criminally for the offense defined in the nluth section of tlie act <if 
1890. a verdict and judgment of acquittai could bave been pleaded in bar of 
an action to recover the value of the merchandise." 

Since the adjudication of the Suprême Court is that, upon the same 
allégations of fact set forth in the civil action hère, an offense under 
the statute of the fraudulent suppression or concealment was not made 
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out, ît seems to be a judgment of the merits, on the same facts relied, 
upoti in the civil action. The theory of responsibility in the civil ac- 
tion is based upon the same statute, the same provision of the Customs 
Act, as was the alleged criminal liability. 

[2] The judgment on the demurrer on the merits is sufficient. Al- 
îey V. Nott, 111 U. S. 472, 4 Sup. Ct. 495, 28 L. Ed. 491. It is as 
conclusive as the verdict of a jury. Gould v. Evansville Ry., 92 U. 
S. 526, 23 L. Ed. 416; Bissell v. Spring Valley R, Co., 124 U. S. 225, 
8 Sup. Ct. 495, 31 L. Ed. 411. 

[3] Before the dismissal of the remaining five counts of the in- 
dictment, this civil action was instituted and a bill of particulars was 
ordered and given. Thereafter Judge Hough quashed the indictment. 
The government did not appeal, and this amounts to an adjudication, 
on the merits, that there was nothing concealed or suppressed of any 
character whatever on thèse entries by which the government might 
hâve been defrauded. 

[4] The effort to amend was to change the character of the cause 
of action, and not to change any of the facts, to add to or subtract f rom 
various entries as named in the litigation heretof ore. In fact, Exhibit 
A, attached to the amended complaint, describes the several importa- 
tions by défendants of importations, steamships, sériai numbers, sé- 
riai number of entries at New York, under value, true value in France, 
true duty, home value or market value of said respective importations. 
It is the same as the schedule annexed to the original complaint. 
Theref ore the theory of the original complaint as well as the amended! 
complaint in the civil action is based upon f raud in the suppression of 
documents, to wit, the Robinson lists giving high priées at which sim- 
ilar goods had sold for in this country for which the défendant was 
alleged to hâve acquired knowledge, and f rom which, if disclosed, the 
coUector might likewise hâve acquired knowledge of undervaluation in 
the foreign invoices, and, on the other hand, that the theory of the 
proposed amendment is based upon knowledge and of undervaluations 
as a substantive fact. This was also the theory of the criminal prose- 
cution. The amendment seeks to fix responsibility of making the claim 
on the theory of the suppression of documents. This should not be al- 
lowed, after the expiration of three years, particularly where the whole 
question seems to hâve been decided adverse to the government. 

The motion to amend the complaint will theref ore be denied. 

[5] I should dismiss the complaint on the defendant's motion if res 
adjudicata was pleaded as a défense, but, since it is not pleaded and 
the action is one at law, I am constrained to hold that I am without 
power to dismiss. 

The motion to amend the complaint will theref ore be denied, as will 
the motion to dismiss. 
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A.MEEICAN STEBI. CO. V. AMERICAN STEEL & WIRE CO. et al. 

(District Court, D. Massachusetts. October IT, lOlG.) 

No. 685, 

1. Monopolies (S=»2&— Right of Action for Damages. 

Where a company attempted to nionopolize tlie mainifaf'tui'G and sale 
of coated wire nalls, and as part of its plan enguged in varions illégal 
and unfair practices, such as hindering Its competitors from obtainlng raw 
materlals and tlie necessary machines, bribing their factory employés to 
disclose factory conditions and to send ont dofective goods, and bribing 
office employés to disclose the nanies of their customers and their con- 
tracts, and then selllng to such customers below cost, a coinpctltor at- 
tacked in thèse ways had a right of action for damages, under .Sherman 
Act July 2, ISSK), e. G47, 26 Stat. 200 (Coini). St. 1916, §| 8S20-882B), since, 
while no action lies under that act for unfair practices, damages are re- 
coverable thereunder for monopolizing, or attemptlng to nionopolize, and 
acts which are a part of the monopolizing, or attemptlng to monopolize, 
are a subject for damages. 

2. Monopolies iS=328 — EiGirr of Action for Da^iages— I'ersons Liable. 

Where a company was engaged in a single continuing attcmpt to se- 
cui'e a monopoly of a piirtlcular business, in wlilcli attenipt différent par- 
ties joined successively, and l)y ^^ilich a competitor was injured, ail those 
jolning in the unlawful attempt at différent times became liable for 
\^1iate^'er liijniy resulted from the tortious act iu which he partlcipated. 

3. Monopolies (S=28 — Riout of Action for Da:\lvoes — I'ersons Liable. 

A party participating in a company's attempt to monopolize a particu- 
lar business need not e.vpect to profit by his illégal conduct, in ordcr to 
render hini liable. 

4. MoNOPOMES ©=52H — Actions for Damages— I'leadino. 

In an action for damages, caused by a combination and conspiraey in 
restraint of the mamifacture and Interstate s» le of coated wlre nails, a 
count contaiuhig no description of the tnulo, or of the business situation 
to which the alleged conspiraey or combination npplled, and which dld 
not descrlbe plaintiiï's business, or that of défendant, and which contalned 
no allégations that defendant's acts were Intended to affect anybody but 
plaintiff, nor. that they were part of any gênerai scheme or conspiraey 
relating to, and afCecting in any broad or substantlal nmnner, the manu- 
facture and sale of such nsiils, or that they did or could affect such 
manufacture and sale generally, was insufficient. 

5. Monopolies <S=>28 — ^Pleading — Es,sentials of Déclaration. 

In an action against !ui illégal monopoly for damages imder the Sher- 
man Act, the déclaration must descrlbe the conditions In the trade in 
question, the alleged conspiraey or combination, and the business of 
plaintiff, and the effect thereon of the alleged eouspirncy or combination, 
sufflciently so that the court can see that its acts might bave affected the 
gênerai condltion.s in the trado, and that plalntlft's business and situation 
were such that it might hâve been daniaged by its eonduot. 

At Law. Action by the American Steel Company against the Amer- 
ican Steel & Wire Company and others. On demurrer. Demurrer 
overruled as to the first count, and sustained as to the second count. 

McLellan, Carney & Brickley, of Boston, Mass., for plaintiff. 

Elbridge R. Anderson, of Boston, Mass., for défendant Baackes. 

Samuel D. Elmore, of Boston, Mass., for défendants Ayres and J. 
C. Pearson Co. 

©ssFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indeisa 
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MORTON, District Judge. This is an action for threefold damages 
under the Sherman Act (26 Stat. 209). The business in question is 
that of manufacturing and selling coated wire nails. The first count 
charges a monopoly or attempted monopoly in such manufacture and 
sale; the second, a comblnation or conspiracy in restraint of trade 
in respect thereto. The défendants hâve demurred ; and the question 
is whether the déclaration states a cause of action. It covers, without 
the annexed exhibits, 74 closely printed pages, and I shall not attempt 
to restate or summarize it. 

As to the first count: This count describes, as I construe it, the 
f oUowing business situation : 

A group of men planned to obtain a monopolistic control of the 
manufacture and first-hand sale of wire nails. To this end, after two 
abortive attempts, they organized the principal défendant, the Ameri- 
can Steel & Wire Company of New Jersey (hereinafter referred to as 
the Wire Company), which secured control of 75 per cent, of the entire 
output of such nails in the United States. 

Coated wire nails are made from wire nails by a further process of 
manufacture, and constitute, evidently, a separate article of commerce. 
The Wire Company (to discuss the case first with référence to it alone 
and consider the other défendants later), thus producing or controUing 
three-quarters of ail uncoated wire nails, determined to acquire a mo- 
nopoly in the manufacture and first-hand sale of coated wire nails. 
The plan which it adopted to accomplish that resuit was, broadly 
speaking, to create such difficulties for its competitors — first, in the 
manufacture, and, second, in the sale, of coated wire nails — as to 
drive out of the business ail of them with whom it was unable to come 
to terms. 

The détails of what was donc in carrying out this plan varied with 
dift'erent competitors. On the manufacturing side, some were hindered 
m obtaining their raw material (nails, rods, or wire), and some in 
obtaining the necessary machinery ; some were secretly attacked by 
bribing their factory employés to disclose their factory conditions, 
and to send out détective goods, so that their trade was lost; and 
various other expédients were resorted to, to make manufacture of 
coated wire nails by the defendant's competitors difficult or impossible. 
On the selling side, competitors were attacked by bribing their office 
employés to inform the défendant as to their customers and contracts, 
and then selling to thèse customers below cost, and by a gênerai policy 
of selling below cost when compétition developed, until the competitor 
was forced out of that market, or out of business. Other methods, 
which it is unnecessary to state in détail, were also used by the Wire 
Company to hinder and interfère with the sale of coated wire nails by 
its competitors. 

Without particularizing further, it is enough to say that, on the al- 
légations of the déclaration, the defendant's conduct and methods were 
lawless and indef ensible. They were adopted, not simply for the pur- 
pose of injuring or putting out of business each separate competitor on ■ 
whom they were practiced, but as co-ordinated movements in à cam- 
paign having as its object the diinihation of ail eflfective compétition 
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with the défendants in tlie manufactXtfé and saleof coated wîre nails. 
The resuit was that, in large and important commercial districts com- 
prising many states, the défendants were successful, and ail effective 
compétition was destroyed. The défendants' campaign was inangu- 
rated years before the plaintiff came into the business ; but it was 
continued thereafter along the same lines, and in pursuance of it the 
plaintiff was attacked in several of the ways above mentioned, and was 
damaged. 

[1] It is urged for the défendant that an action does not lie under 
the Sherman Act for unfair business practices, which of course is truc. 
But the first count of the déclaration plainly sets up a claim for dam- 
ages for an illégal monopoly, or attempted monopoly, in coated wire 
nails; and the, illégal and unfair practices are alleged only in connec- 
tion therewith, and as part thereof . The thing f orbidden by the stat- 
ute, and for which damages may be recovered, is monopolizing or at- 
tempting to monopolize. Thèse woiild usually involve— and are hère 
alleged to hâve involvcd — many separate acts, each of which, so far 
as it was part of the monopolizing, or attempt to monopolize, would 
be forbidden, and therefore a subject for damages under the statute. 
The défendant had a perfect right, for instance, so far as the Sherman 
Act goes, to undersell the plaintiff in ordinary business compétition, 
or for the purpose of putting the plaintiff out of business. It had no 
right to do so as part of a plan to drive everybody out of the 
trade in order to obtain a monopoly for itself, which is what is alleged. 
Swift V., United States, 196 U. S'. 375, 396, 25 Sup. Ct. 276, 49 L. Ed. 
518; Monarch Tobacco Works v. American Tobacco Co. (C. C.) 165 
Fed. 774. The first count of the déclaration states a cause of ac- 
tion against the American Steel & Wire Company of New Jersey 
and against Baackes, its vice président, director, and gênerai sales 
manager. 

There remains the further question under this count, whether it 
states a case against the other défendants, viz. J. C. Pearson Com- 
pany, J. C. Pearson Company, Incorporated, and Frank C. Ayres. 
Ayres was treasurèr, director, and gênerai manager of J. C. Pearson 
Company ; he was président of J. C. Pearson Company, Incorporated. 
J. C. Pearson Company, Incorporated, succeeded J. C. Pearson Com- 
pany as selling agent of the Wire Company on June 30, 1913, and has 
since acted in that capacity. For several years before that date, the 
relations between the Wire Company and J. C. Pearson Company 
were evidently , close, though it is not aljeged specifically that the lat- , 
ter acted as agent of the former. 

[2, 3] The plaintiff began business January 1, 1912, and has contin- 
ued it up to the présent time. During aH this period the Wire Com- 
pany has been carrying out its plan, as above outlined, for monopoliz- 
ing, or attempted monopohzing, the manufacture and sale of coated 
wire. nails. During the first part of the period J. C. Pearson Company 
knp>vingly and actively,,CQ-operated with and assisted the Wire Com- 
pany, jnso dQihg.. Since June 3Ct> 1913, J. C. Pearson Company, In- 
corporateçî, has been doing the same sort of thing ; ail its stock is 
owned by the Wire Company. Both of the Pearson companies and 
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Ayres, through whom they acted, are alleged to hâve been engaged in 
an attempt, various acts in connection with which are set forth in dé- 
tail, to monopolize thie trade in question for the benefit of the Wire 
Company. There were not successive attempts by the Wire Company 
to secure a monopoly; there was a single continuing one, in which dif- 
férent parties joined successively, and by which the plaintiff was in- 
jured. Everybody who joined in the unlawful attempt became liable 
for whatever injury resulted from the tortious act in which he par- 
ticipated. United States v. Nunnemacher, 7 Bissell, 111, 123, Fed. Cas. 
No. 15,902; Atlantic & Pacific R. R. Co. v. Laird, 164 U. S. 393, 
396, 17 Sup. Ct. 120, 41 L. Ed. 485. It is not necessary that a de- 
fendant should expect to profit by his illégal conduct in order to ren- 
der him liable therefor. Commonwealth v. Harley, 7 Metc. (Mass.) 
462. Whether this count can be supported, as the plaintiflE contends, as 
alleging a conspiracy in restraint of trade, without an explicit alléga- 
tion to that effect, is doubtfu! ; but, upon the ground stated, it seems 
to me good against ail the défendants. 

As to the second count: The second count is founded upon an al- 
leged combination and conspiracy, under the same statute (section 
1), among the défendants in restraint of the manufacture and Inter- 
state sale of coated wire nails. 

[4] This count omits many of what seem to me to be important 
allégations in the first count. It contains no description of the 
trade or of the business situation to which the alleged conspiracy or 
combination applied. It does not describe, either the business of the 
plaintifï, or that of the défendant. There is no allégation that the 
defendant's acts were intended to affect aaybody but the plaintiff, 
nor that they were part of any gênerai scheme or conspiracy relating 
to, and affecting in any broad or substantial manner, the manufac- 
ture and sale of the product in question, nor that they did or could 
affect generally such manufacture and sale. 

[5] It is well settled that a déclaration under this section must de- 
scribe (a) conditions in the trade in question ; (b) the alleged conspiracy 
or combination ; and (c) the business of the plaintiff, and the effect 
thereon of the alleged conspiracy or combination, sufflciently, so that 
the court can see that the defendant's acts might hâve affected gênerai 
conditions in the trade in question, and that the plaintiff's business 
and situation were such that it might hâve been damaged by the de- 
fendant's conduct. 

Applying this test, it is clear that the second count is insufficient. 
The demurrer to it must be sustained. 

Demurrer overruled as to first count ; sustained as to second count. 
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PETBLMAN RIM CORP. v. FIRESTONB TIRE & RUBBER CO. 

(District Court, S. D. New York. August 11, 1917.) 

No. 139. 

1. Geand Jubt ©=533 — Evidence — Unbeasonabjle Searohes. . 

In an action, a witness offered In évidence exhibits wliich were impound- 
ed in tàe elerk's custody. After trial, tlie witness was arrested and tieid 
f or, ttie grand jury on a charge of perjury in the litigation, aud he peti- 
tionëd that the exhlMts be returned to him, and that the district attorney 
be restrained' from using the exhlbits before the grand jury. Const. 
■ Amend. 4, déclares that the rlght of the people to be secure in the right 
of their paperrs against unreasonable seizures shall not be violated, and 
that no warrant shall issue, but upon proper cause, describing the place to 
be searched'and the person or things to be selzed. Amendment 5 déclares 
tlsat no person shall be compelled in any criminal cause to bear witness 
against hlmself. Eeld that, as the witness voluntarily offlered the exhibits 
in évidence, there was no unreasonable search or seizure which would en- 
title him to prevent thelr use, and such exhibits, the court having power 
to impound them, could be used just as though the witness might hâve 
been compelled to produce them by subpcena duces tecum. 

2. CÎEiMiNAi, Law <g=a627% — PowEBS op Court— Impounding. 

Where exhibits are offered in évidence the trial court has the power to 
impound them wlth the clerk for future use ; such power being analogous 
to that underlying subpœna duces tecum. 

At Law. Action by the Perlman Rim Corporation aguinst the Fire- 
stone Tire & Rubber Company. On motion by Louis H. Perlman, a 
witness in the above case, to prevent the use before the grand jury 
of bis property which was offered in évidence as exhibits and impound- 
ed in elerk's custody. Mation denied. 

Silberberg & Davis, of New York City, for the motion. 
Harold Harper, Asst. U. S. Atty., of New York City, opposed. 

MANTON, District Judge. Louis H. Perlman, a witness in the 
above-entitled action, asks this court to prevent the use before the 
United States grand jury of his property, which was offered in évi- 
dence as exhibits by the plaintiff on the trial of this action, and which 
were impounded in the elerk's custody. After a trial, on application 
of the plaintiff, this action was discontinued ; one of the conditions 
imposed being that the exhibits, including the exhibits in question, be 
impounded with the clerk of the court. Perlman has been arrested 
and held for the grand jury on the charge of perjury in this litiga- 
tion. His pétition now asks, first, that his exhibits be returned to him ; 
and, second, that the district attorney be restrained from using the ex- 
hibits before the grand jury. He has abandoned the first request, 
and insists upon the second in this application. His contention is that 
to permit the use of thèse exhibits under the circumstances would be 
a violation of the Fourth and Fifth Amendments of the Constitution. 
The Fourth Amendment reads : 

"The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 

C=3For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexai 
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no warrants shall issue, but upon probable cause, supported 1]y oath or afiir- 
mation, and particularly tlescrlbing the place to be searcbed, and tbe per- 
sons or things to be seized." 

The Fifth Amendment reads: 

"Xor shall any person be compelled in any criminal case to be a witness 
against himselt" 

[1] As to the claim of a violation of the Fourth Amendment, unless 
the direction of the trial judge that the exhibits be impoimded with 
the clerk amounts to an unreasonable seizure of the applicant's prop- 
ert\^ the grand jury cannot be foreclosed from seeing and nsing the 
exhibits. Assuming that the exhibits are Perlnian's, he appeared in 
court with them and consented to their introduction in évidence, mak- 
ing them a matter of public record in this litigation then on trial. He 
disclaims interest in the litigation, saying that he is not a party plain- 
tiff or défendant, but he was interested to the extent of being a witness 
only and to permitting his exhibits to be used without objection. His 
testimony upon that trial bas resulted in a grand jury investigation as 
to its truth or falsity, and now he endeavors to avoid an indictment, 
as his counsel frankly admitted on the argument, by atlempting to for- 
bid the use of thèse exhibits. The cases cited by learned counsel are 
cases where officers of the law made search and seizure which were 
held to be unreasonable, and which were, in many cases, within the 
sanctity of the home of the petitioner. 

In the case of Weeks v. U. vS., 232 U. S. 383, 34 Sup. Ct. 341, 58 
h. Ed. 652, L. R. A. 1915B, 834, Ann. Cas. 1915C, 1177, a marshal 
entered the house of the accused, and under color of his office under- 
took to make a seizure of private papers in direct violation of the con- 
stitutional prohibition against such action. In Flagg v. U. S., 233 
Fed. 481, 147 C. C. A. 367, the défendant was arrested at his place 
of business in Fortieth street and his books and papers were seized. 
There was no warrant or procédure of any kind, either of arrest 
or of search, issued against him. In U. S. v. Abrams (D. C.) 230 Fed. 
313, papers were taken from the défendants by officiais of the United 
States acting under the color of their office. In U. S. v. Mounday (D. 
C.) 208 Fed. 187, there was a seizure of the papers. 

Examining the authorities indicates that the test is the manner in 
which the property was obtained, and not the mère f act that the accused 
lias the title to the. property or exhibits in question. So, unless there 
lias been an unreasonable search ancj seizure of the exhibits in ques- 
tion, they may be retained and ofïered against him before the grand 
jury. 

[2] Concerning the power of the trial court to impound exhibits 
for use, Judge Sanborn, in U. S. v. McHie (D. C.) 196 Fed. 586, at page 
588, said : 

"Very little authorlty upon the question of the impounrting power liass been 
cited. * * * But the jjower niost clearly exists from tlie necossltles of tlie 
situation in analogy to that underlylng the subpœna duces tecurn." 

Judge Hand, when he impounded thèse exhibits, must hâve conclud- 
ed that they be kept so as to serve the ends of justice in the light of 
what occurred at the trial, and that they should be kept until justice 
244 F.— 20 
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had taken its course. They, therefore, should be retained in tlie pos- 
session and hands of the officers of the law. Thèse articles, in the 
hands of a third person, would surely be subject to the rights of a 
subpœna dnces tecum to produce them before a grand jury. Under 
the order of Judge Hand, they are rightfully in the possession of the 
clerk of the court, and counsel for the petitioner practically concèdes 
tliis when he abandons his appHcation for the return of the property. 

Since they are, therefore, rightiy within the hands of the officer 
of the court, may they not then be produced by an order of the court 
for use before the grand jury, just as they may be subpœnaed under 
due process of law for use before the grand jury? Their possession 
by an officer of the law has been obtained peacefully and by order of 
the court, and not by any unreasonable search or seizure. Indeed, 
the papers on this application indicate that, when they were impound- 
ed with the clerk of the court in the above-entitled action, there was 
no protest on the part of the petitioner. 

The cases relied upon by the applicant do not help this petitioner. 
The case of U. S. v. Wong Quong Wong (D. C.) 94 Fed. 832, is one 
where the government produced the letters, written in Chinese, which 
were handed by the défendant to an employé of the government, who 
in turn passed them to the customs officiais, who opened and kept them, 
and then oiïered them in évidence, and it was there held, by the Dis- 
trict Judge, that there was an unreasonable seizure; his language be- 
ing: 

"ïhey are ob.lected to as having been procured by unreasonable seizure If 
tbe mode of acquiring tbeni as attempted to be shown Is true, and as not belng 
shown to hâve come froiu the appellants If It is not true. The fourth amend- 
uient to the Constitution of the United States deelares that 'the right of the 
people to be secure in their persons, houses, papers, and effects, agalnst un- 
reasonable searches and selzures, shall not be violated,' and the fitth, among 
other things, that no person 'shall be compelled lu any crimlnal case to be a 
wltness agalnst himself.' * * * The opening of the envelopes, and taklng 
thèse letters from them. was a seizure of papers of the appellants that was 
unreasonable and eontrary to the spirit of thèse amendments ; and sueh pa- 
pers, procured in that way, cannot be used in évidence agalnst persons from 
whom they are procured wlthout violating the protection aft'orded by the 
aiuendments to ail persons in this country." 

But to grant the relief sought hère would be analogous to forbid- 
ding the use of a pistol as an exhibit, found in a slayer's hand by an 
eyewitness at the time of a homicide, if it were committed within the 
four walls of a courtroom in the présence of the court, and the of- 
ficers of the law were given possession of it by the presiding judge 
and directed to impound it for future use. 

The motion will be denied. 
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BOOMER V. ROWB. 

(District Court, D. Montana. August 1, 1917.) 

No. 41. 

1. Corporations <g=:o3.51 — Directok's Liabiuty — Form of Remedt. 

A suit t)y corporate créditer against a dlrector of a Montana corpora- 
tion under Itev. Codes Jlont. § 3827, based on tlie directors iucurring of 
debts Ijeyoud tlie prescrlbed capital stoclc, is properly brouglit lu equity ; 
for that forum alone furnishes an adéquate remedy. 

2. OoRPORATioMS <S=334!) — DissoiAiTioN — RionTS oF Creditors. 

Rev. Codes Mont. § 3827, forbids dli-ectors creating debts beyond the 
prescribed capital stock and déclares that for a violation they shall be 
liable in their individual and private cai)acity jointly and severally to the 
corporation and creditors thcreof, in tlie event of its dissolution, to the 
full amount of tlio debts contracted, and that no statute of limitations is 
a bar to aiiy suit tbevefor. A corporation of which défendant was a di- 
rector was incorporated in 1910, and the directorate incurred debts in ex- 
cess of the subscribed capital. Ail of the corporate property was sold at 
sherifC's sale in 1014, and the corporation, having no property and being 
insolvent. transacted no business thereafter. Its last annual report filed 
in 1916 stated that the eoi'poration had ceased to be a going firm and it 
ceased to incur voluntary flnancial obligations. Held, that corporate cred- 
itors could not, on the thef)ry that the corijoration had been dissolved, 
maintain a suit directly against the directors, for such voluntary cessa- 
tion of business did not operate as a dissolution of the corporation, enti- 
tling creditors to sue, and, as the statute provided no double liability for 
directors violating its terins and removed the bar of limitations, the dlrec- 
tor could not be hold liuble to creditors without possibility of a subséquent 
liability to the corporation. 

In Equity. Suit by Laura A. Boomer against James H. Rowe. 
Dismissed. 

Maury & Wheeler and J. O. Davies, ail of Butte, Mont., for plain- 
tiff. 

J. B. Roote, J. A. Poore, and Enos E. AHey, ail of Butte, Mont., for 
défendant. 

BOURQUIN, District Judge. Plaintifï, creditor of a Montana 
corporation, for herself and other. creditors, sues défendant, director 
of the corporation, to recover for that as a director he caused the 
corporation to become indebted in excess of the subscribed stock, con- 
trary to statute. She allèges that for more than two years the cor- 
poration has been and nowis "insolvent, * * * has entirely ceased 
to do business," and "it is thereby dissolved." The answer pleads 
lack of jurisdiction in equity, and that the corporation has not been 
dissolved. 

Section 3837, R. C. Montana, provides, amongst other things, that 
the directors must not do certain things, "nor must they create debts 
beyond their subscribed capital stock. * * * For a violation" 
thereof the directors responsible "are, in their individual and private 
capacity, jointly and severally liable to the corporation and to the 
creditors thereof, in the event of its dissolution, to the full amount of 

SssFor other cases se« 8sm« topic & KEY-NUMBBR in ^11 Key-Numbered DigssU & Indexe* 
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the * * * (jg^j- contractée!; and no statute of limitations is a 
bar to any suit" therefor. 

[1] The suit is well brought; equity alone furnishing an adéquate 
remedy. Stone v. Chisolm, 113 U. S. 308, 5 Sup. Ct. 497, 28 !.. Ed. 
991 ; Lyman v. Milliard, 154 Fed. 339, 83 C. C. A. 117. • 

[2] It appears the incorporation is of 1910, for 20 years, for ail 
business purposes. The directors, including défendant, incurred the 
debt sued for, and in excess of the subscribed capital stock. January 
30, 1914, ail its property was sold at sherifï's sale. It has no property, 
is insolvent, and transacts no business. Its last annual report was filed 
January 20, 1916, from which it appears its officers were the same as 
the previous year. Défendant is director now and from the beginning, 
and secretary now and for at least four years. In said report is a 
récital that the "corporation has ceased to be a going concern and has 
ceased to voluntarily incur financial obligations because of its insol- 
vency" ; the local law providing that thereafter directors "shall not 
be liable for a failure to file annual reports during such time as the 
disability of such corporation shall continue." Contending the corpo- 
ration is dissolved within said section 3837, plaintifif cites McDonnell 
V. Ins. Co., 85 Ala. 401, 5 South. 120, and other Alabama cases. Donc 
V. Jones, 61 Me. 160; Gibbs v. Davis, 27 Fia. 531, 8 South. 633 ; Perry 
V. Turner, 55 Mo. 418, and other Missouri cases ; Slee v. Bloom, 19 
Johns. (N. Y.) 456, 10 Am. Dec. 273. Thèse are cases wherein statutes 
imposed upon stockholders a contractual liability to creditors for debts 
of the corporation dissolved, very différent from section 3837, supra, 
which imposes an obligation upon directors, pénal in its nature (see 
Moss V. Smith, 171 Cal. 777,- 155 Pac. 90), in favor (1) of the corpo- 
ration, (2) of creditors in the event of dissolution. 

It is worthy of note that the leading case, Slee v. Bloom, involves a 
situation wherein the stockholders had acted upon a resolution to re- 
frain from further élections and to abandon the property and corpo- 
ration. They intended to and did abandon ail corporate property and 
franchise rights. The bill in substance charged ail this, and also that 
the corporation was dissolved, none of which was denied by défendants. 
America's greatest chancellor, Kent, dismissed the bill for that the 
corporation was not dissolved within the meaning of the statute. He 
was reversed by a court composed mainly of lay judges, the senate 
of New York, possibly more sensitive to the even then rising tide of 
popular feeling anent corporations. It is submitted that Kent's rea- 
soning and conclusion are the better. And it is noted that the reversai 
counts much upon mistaken analogy between common law and canon 
law, so-called corporations sole and more ecclesiastical than lay, and 
statutory business corporations aggregate, and also proceeds upon 
failure to distinguish between the condition of the corporation whîch 
would authorize the crown in behalf of rights of the government to 
there create a new corporation, and the condition which would defeat 
the Personal privilèges of the members of the corporation. Further- 
rnore, the construction wasànduced by anxiety to furnish a prompt 
remedy, where oth'erwise was none or one that might be defeated by 
time. lyimitations were not barred as in the statute of the instant suit. 
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and no right of action was given the corporation which might fur- 
nish a remedy to creditors, as in tiie statute hère. Ex necessitate, 
potent there, is absent hère. 

The great chancellor in his Commentaries recognizes that the doc- 
trine of Slee V. Bloom is more judicial than législative, and mildly 
observes that it "is not to be carried beyond the précise facts on which 
it restcd." Its gênerai statenients, however, hâve been seized upon, 
its limitations ignored, to expand the doctrine so far that now, in as- 
sumed application of it to cases involving statutes like Montana's, 
courts hâve gone so far as to déclare that corporations are dissolved 
within the intent of the statute "by insolvency or cessation of business." 
Stoltz V. Scott, 23 Idaho, 104, 129 Pac. 342. The Montana Statute con- 
fers the right of action: (1) Upon the corporation for ail the excess 
debt, even though it be not damaged and recovery not necessary for 
creditors' protection ; and (2) upon the creditors for less than the ex- 
cess dcbt if suflicient^to satisfy their claims, and only upon the hap- 
pening of a contingency — dissolution of the corporation. The cred- 
itors' right arises only when the corporation 's expires, viz. when it is so 
far dissolved that it lias no capacity to sue. This corporation has 
capacity to sue. It might now sue défendant for the excess debt, and 
recovery would not be barred by recovery in this suit ; for the corpora- 
tion cannot be concluded in the matter of its property or right of 
action by a suit to which it is not a party. Nor is défendant subject 
to a double liability. The statute imposes none such. Given by statute, 
creditors take the right subject to the contingency. Nothing in the 
statute indicates the Législature intended dissolution in other than iis 
ordinary sensé, the approved usage of the word elsewhere in the Codes, 
viz. death of the corporation. Failure of élection, inactivity or cessa- 
tion of business "on account of insolvency or for any other reason," 
are covered by code provisions guarding against dissolution thereby 
and contemplating future élections, business, solvency. 

Other and the usual remédies are available to creditors of inactive 
and insolvent, but not dissolved corporations, obviating necessity for 
judicial construction to create a right and remedy where the Législa- 
ture has not. See Appleton v. Co., 65 N. J. Eq. 375, 54 Atl. 454. The 
statute has not been construed by the Suprême Court of this state. If 
the Législature had intended a new right and remedy before dissolution 
in the approved usage of the word, it is believed it would hâve plainly 
said so. The statutory right of action is the corporation's, it is not dis- 
solved within the meaning of the statute, plaintifï has not the right 
herein asserted, and the suit is dismissed. 
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UNITED STATES v. UNITED STATES FIDELITY & GUARANTY CO. et al. 
(District Court, E. D. New York. July 26, 1917.) 

1. Abmt and Navy <®=3i:{(2) — Naval Officers — Status fob Computing Pay — 

"Appointment feom Civil Life." 

Under Act Màrch 3, 18.99, c. 413, § 13, 30 Stat. 1007 (Comp. St. 1916, § 
2818), providlng that "ail oflicers, Includlng warrant ottlcers wlio hâve 
been or may be appolnted to the navy from civil life sliall, on the day of 
appointment, be credlted, for Computing their pay, with five years' serv- 
ice," whlch entltles the appointée to an Increased rate of pay, an enlisted 
man who whlle In the service took the examinatlon for a hlgher position, 
and havlng passed, and two days before his appointment, and when It 
was practlcally assnred, obtalned hls discharge from the service, cannot 
be rated as an appointée from civil life In the sensé of the statute, but 
his appointment must be consldered as a promotion in the service. 

2. Akmy and Navy <S=>13(15) — Naval Officehs — Status fob Computing Pay. 

Where, however, such otticer was rated as an appointée from civil life, 
whlch he was accordlng to the strict letter of the law, for a number of 
years, and vouchers for the increased pay were âpproved, he is entitled 
to retaln such pay up to the tinie when his ratlng was corrected. 

At Law. Action by the United States against the United States Fi- 
delity & Guaranty Company and Thomas D. Harris. Judgment for 
défendants. 

Melville J. France, U. S. Atty., and Thomas. J. Cufï, Asst. U. S. 
Atty., both of Brooklyn, N. Y. 

George Hiram Mann, of New York City, for défendants. 

.CHATFIELD, District Judge. The United States has brought suit 
to recover the sum of $1,301.96 paid to the défendant Harris between 
January 1, 1905, and December 31, 1910, as a part of his salary as as- 
sistant paymaster during that period. 

[1] It appears that Harris was an enlisted man in the United States 
navy, having served from May 10, 1898, tmtil June 13, 1900, upon 
which day he received a discharge upon the express statement that his 
services were no longer required. It also appears that.he had re- 
quegted this discharge upon the day before, when he learned that he 
had been certified as qualified for appointment as assistant paymaster. 
He had upon March 1, 1900, been allowed to take the examination for 
assistant paymaster, there being two vacancies, and two applicants. 
taking the examination, both of whom passed. Harris was appointed 
assistant paymaster upon June 15, 1900, took his oath upon the 22d day 
of June; and states in , his testimoriy that he resigned because he 
"hoped," in the sensé of expected, to be- appointed a paymaster after 
his résignation had taken effect. The record also shows that at the 
time of so doing Act March 3, 1899, c. 413, § 13, 30 Stats. at Large, 
p. 1007 (Comp. St. 1916, § 2818), provided: 

"That ail offlcers, includlng warrant officers, who hâve been or may be 
appolnted to the navy from civil life .shall, on the day of appointment, be 
credlted, for Computing their pay, with flve years' service." 

By the statute in force at the time an increase of pay allowed for 
the third five years' service caused Harris to pay himself during the 

®=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Iadexe< 
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five years from 1905 to 1910 at a rate which gives a total for thèse in- 
creases of payment during that time of $1,301.96. This amount is 
sought to be recovered in this action. 

There is no dispute as to the facts, and Mr. Harris has been ex- 
amined in open court. In his testimony he states that at the time of 
his appointment he was misinformed as to the pay régulations and sup- 
posed that he would receive what he calls "old navy pay," which would 
be slightly greater during the five years in question than either of the 
methods of payment which are under considération. He seeks thereby 
to meet the question of intent which is presented by the government as 
a controlling issue. 

The case of United States v. Alger, 151 U. S. 362, 14 Sup. Ct. 346, 
38 L. Ed. 192, establishes the law wl:en the facts passed upon in the 
Alger Case are présent. This case holds that : 

"A résignation the very dny before an ,ip])oiiitiiient to a liigher office, and 
wiien stich apiiointnieiit must liave Vkhmi known of and counted upon, was 
evidently tendered with no intention of leaving tlie service, and was but 
équivalent to a résignation wliicli tlie law would hâve implied from acceptance 
of the higlier office." 

Hence an intention to leave the service or an intention to merely 
move from one position to a higher is a fmding of fact based upon a 
construction of the law. Mr. Harris has attempted to show that his 
intention in fact was not to resign as a subterfuge to obtain the bene- 
fits of greater pay from the method of appointment. But, as was 
pointed out in the Alger Case, and in United States v. Thornton, 160 
U. S. 654, 16 Sup. Ct. 415, 40 L. Ed. 570, the honesty of purpose and 
righteousness of receiving the increased amount of pay is not the test 
as to the effect of such a résignation. The Alger Case establishes the 
proposition that a résignation which, to the knowledge of the person 
resigning, is for the purpose of obtaining the higher appointment, is 
no difïerent in effect than if simultaneous therewith, and if expressly 
stated to be for the purpose of receiving that appointment. Such pro- 
motion cannot be, as a matter of law, used for the establishment of 
facts indicating a différent condition of relations than those which 
evidently existed. 

In the présent case Harris applied for appointment while he was an 
enlisted man, took the examination for the appointment as a promo- 
tion, and sent in his résignation with the expectation of being ap- 
pointed as a promotion unless he sliould fail of appointment. The 
mère extent of opportunity within which something might occur to 
cause failure of appointment, where the appointment was practically 
certain, would not affect the status of the individual who, while in 
the service, submits his application to the government for promotion. 
This was the ruling which resulted in the case of the présent défend- 
ant, Harris, when the question of his status was first raised. 

The Comptroller of the Treasury on January 29, 1910, decided that 
Harris could not hold a position as an appointée from civil life, in the 
sensé meant by the statute. The matter was then taken by Harris 
to the Court of Claims, with référence to the salary from June 30, 1910, 
on, but was not prosecuted, and Harris has since acquiesced in the 
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rating establîshed in accordance with the décision of the Comptroller 
of the Treasury. 

It must be held that an appointaient such as that given Mr. Harris 
should not be rated as one f rom civil life. The statute which provides 
for this increase of pay, and which evidently had in mind such treat- 
ment of the enlisted men in the navy, and also of those appointed 
from civil life, as to make their opportunities equal, shows that Con- 
gress took into account the actual promotion of a man in the service, 
and the actual appointment of a man who had not been in the service, 
in establishing the rates of increase in pay. 

[2] But a détermination that Harris should not be classified as ap- 
pointed from civil life does not establish the right of the government 
to reçeive back the money which was paid him before such classifica- 
tion was made. During the years from 1905 to 1910 he had been paid 
the increased amount upon vouchers which were approved and werc 
made out for him as an appointée from civil life. He had in ail mat- 
ters which legally established his status, received what was stated to 
be an appointment as a civilian, and until the form of his appointment 
was changed by a correction of his rating there was no wrongdoing 
in receiving pay according to the status approved by those responsible 
for the appointment. The mistake of law was not on the part of Mr. 
Harris. 

Harris was in fact appointed from civil life, according to the letter 
of the law, but under such circumstances that the government had the 
right to compel him to accept the appointment as a promotion. The 
government did not compel him to accept the appointment in that 
form until 1910, and the suit to recover the amount paid him before 
that date shoÛld not prevail. 

The défendants may hâve judgment. 



THE CAMPANEIiLO. 

(District Court, E. D. New York. July 30, 1917.) 

OoLLisioiT <S=»22 — Vessels Moored in Haebok. 

Libelant's canal beat was lylng alongslde a steam elevator whieh In 
turn was moored to the side of a steamahip lying inside the concrète pler 
which forms the boundary of the Atlantic Basin, when a sudden wind 
squall struck the bow of the steamship, which extended northward beyond 
the shed on the pier, causlng the partlng of the forward Unes by 
which she was moored to the pier and swlnglng her around, causlng In- 
jury to the canal boat. The wind was the strongest ever known In New 
ïork harbor, having a velocity of 88 miles an hour for five minutes and 
reaching 125 miles for half a minute. It was seen that a thunderstorm 
was comlng up from the west, but there was nothing to Indicate any un- 
usual wind. The steamship was moored to the pier by Unes sufficlent 
to hold her In any ordlnary or even an extraordinary wind. Held, that 
she was not chargeable with want of reasonable care, and that the Injury 
to libelant's boat must be attributed to inévitable accident for whieh she 
was not liable. 

In Admiralty. Suit by Christian Hansen against the steamship Cam- 
panello. Libel dismissed. 

iS^^For other casés see same topic & KBT-NUMBER In ail Key-Numbered Digests & Index» 
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Macklin, Brown & Purdy, of New York City, for libelant. 
Barry, Wainwright, Thacher & Symmers, of New York City (An- 
thony M. Menkel, of New York City, of counsel), for claimant. 

CHATFIELD, District Judge. The canal boat Hopkins on Jiily 
23, 1914, was lying alongside a steani grain elevator, the International, 
which in turn was moored to the starboard side of the steamer Cam- 
panello. Cargo had been discharged through the elevator into the 
Hopkins on the afternoon of that day, the Campanello having corne 
in from sea in the morning. Work was stopped at about 5 o'clock in 
the afternoon. The steamer was lying on the eastern side of the con- 
crète pier or abutment which forms the outside boundary of the At- 
lantic Basin, in Brooklyn. The bow of the steamer extcnded to the 
north about 30 feet beyond the shed or structure which is upon the 
pier, to a point nearly even with the side wall forming the southerly 
boundary of the gap into the basin. At about 5 o'clock p. m. one of 
the strongest windstorms on record in the harbor of New York broke. 
The rate of wind movement as shown by the weather bureau reached 
88 miles for a period of five minutes, from 5 :05 to 5 :10 p. m. During 
this iive minutes one single mile of wind movement occurred in less 
than half a minute, or at the rate of 125 miles per hour. It appears 
that this wind velocity occurred at the outset of a thunder shower, 
and that thunderheads of the usual form observable in summer had 
been gathering throughout the afternoon. The conditions v/ere such 
as to cause expectation of a severe thunderstorm, but there was noth- 
ing to indicate the extrême wind velocity which resulted. 

The owner and master of the Hopkins testifies that he and his wife 
anticipated a severe thunder shower, while other of the witnesses 
for various periods bcfore the storm noticed the weather conditions and 
knew the storm would break. The barometer had been going down, 
but did not, of course, record in advance the hurricane velocity v/hich 
for a few moments made this storm the heaviest the witnesses hâve 
ever seen in New York harbor. 

The officers of the steamer were aware of the gênerai conditions, 
but did not anticipate more than the usual severe thunder shower, and 
did nothing to increase the moorings of the vessel, which were ample, 
in the opinion of thèse witnesses, to sustain the vessel in its position 
under any conditions that might hâve been expected. When the squall 
in question struck, it came from the northwest. The gap and the 
end of the building upon the pier at the south run east and west, and 
the wind up to this time had been coming from somewhat south of 
west. Thus until the shifting of the wind the steamer had been pro- 
tected by the shed, except for a part of her upper deckhouse and 
bridge. The grain elevator reached fuUy as high as the structures 
upon the deck of the steamer, and may hâve added some surface to 
that exposed to the wind. The lighter which was moored on the in- 
side and under the lee of the grain elevator received no wind directly. 
One of the iron mooring bitts upon the concrète abutment, near the 
stern, was started loose, and the lines running out from the bow of 
the steamer were parted by the squall, thus allowing the steamer to 
swing around on her stern lines, carrying the grain elevator and the 
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lighter with her, and bringing the lighter up on the opposite side of 
the slip, where she received the damage for which the présent action 
has been brought. The Campanello had out 17 parts of new manila 
and wire hnes. 

The only négligence alleged is failure on the part of the officcrs 
of the steamer to observe the vveather conditions and to antici]3ate 
that the moorings of the steamer might not be siifficient to hold hcr. 

The bow of the steamer was higher than the stern, and the sud- 
den shifting of the wind caused a. sharp strain upon the Unes at the 
bow, as the wind then suddenl}' swept straight through the gap against 
the bow of the steamer, with additional force from conjunction of 
the air turned away by the end of the shed upon the dock. The force 
exerted in breaking thèse Hues was evidently much grcater than or- 
dinary Hnes wcre able to stand. The wind was at the highest strength 
for less than half a minute. The witnesses describe tlie shock as 
almost instantaneous, as a shout to cover the hatclies on another ves- 
sel was immediately foUowed by the shift of the wind. The force was 
delivered like that of a cyclone, at the moment when the wind shift- 
ed to the précise point where the bow of the boat was exposed to a 
gust, that was not reasonably to be anticipated. Ordinary précau- 
tions had been taken, and it would seem that thèse précautions were 
reasonable as against any thunder shower wliich should bave been 
anticipated. 

It woukl not be wif Iiin the rcquirements of good seamansliip to esti- 
mate that the hardest squali ever experienced in New York harbor, 
a change in wind in connection with this squall so as to suddenly pré- 
sent a cyclonic blast against the bow of the boat, and a (|uick appli- 
cation of strain suff cient to break Hnes which woidd hold against even 
an extraordinary wind should ail combine so as to catch the bow of 
this boat on the small area where it projected beyond the pier shed, 
and where it would havc the greatest levcrage if abruptly subjccted 
to a direct wind through the gap. Sucli an occurrence is an accident, 
and the fai.hn-e on the part of the appHances of the vessel to safe- 
guard the vessel a^-ainst evcry physical injury docs not show lack 
of care or actionable négligence. Necl v. Blythe (D. C.) 42 Fed. 457; 
The Olympia (D. C.) S2 Fed. 98.Î. ^ 

The cases cited by the libelant, The Louisiana. 70 U. S. (3 Wall.) 
164, 18 L. Ed. 8.^, The Bavonne. 213 Fed. 216, 129 C. C. A. 560, The 
Drumcraig (D. C.) 133 Fed. 804, and The William E. Reis, 152 Fed. 
673, 82 C. C. A. 21, hold that: 

"Iiicvitiible iiccUlenl is .•^otnrthin,^ tlmt hnniîui skill aiid forpsi^ht eould not 
in (be exercise of oriliniii'>' ]n-ii(leiK'e Iriive |)rovi(lefl MïMlnst." Tiie Peniisyl- 
vania (T'rilon S. S. Co. v. New York & V. S. S. Co.) (i5 U. S. (24 How.) 307, 16 
Jj. Ed. G!)[). 

In the absence of any testimony showing failure to use reasonable 
précautions, the confidence of the captain in the ordinarily safe moor- 
ings of his vessel and the testimony that the threatened thunderstorm 
need not be apprehended in anv but the usual manner meet the bur- 
den of proof required. Tht C. H. Northam (D. C.) 181 Fed. 986; The 
Grâce Girdler, 74 U. S. (7 Wall.) 196, 19 L. Ed. 113. 

The libel must be dismissed. 
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Iiï re GRIFFITIÎ STILLINGS PRESS. 
(District Court, D. Massacliusetts. February 9, 1917.) . 
Ko. 23090. 

1. Bankruptct ©=384 — Composition— Cheditors. 

In a proceeditig for coiituinatioii o1' a t-omiiosition appfoved by a créd- 
iter which had establislsed a claiin on a note having two indorsers, object- 
Ing creditors .caniiot show that tlie indorsers had prlor to 'the offer paid 
the note; for the question of a elaimant's right cannot be ralsed in col- 
latéral way, aiid It did not àppear that indorsers wlio became subrogated 
to l'ight of créditer o.bjected, 

2. Bankrx'Pïoy <§x=>3ie<3) — Olaimanïb^— Payment. . ■■ • 

Under Bankr; Act July 1, 189S,,c. 541, S 571, .30- Stat. 5(50 (Comp. St. 19,16, 
§ 9641). and (Jeneral Order 21, siibsec, '.', ,f,S9 Fed. ix, 32 C'. C. A. ix), Indorsér.s 
on note of baidirùpt, daim upon whicb was proven àgainst the estate on 
paying the note, béeotné snbrogated to rights of the claimant, 

3. Baxkritptcy ®=5384— ^CoMPOSITIo^'— Oi'i.TRs. 

Where a bonkrupt, aftfcr luiving.nuide an unsnccfssful endeavçr to. carry 
through an offer of composition, makes a new ofïer in a iarger araount, he 
has the burden of explalning his good failli ; the practice of trading \vith 
the court and creditors on offers rif eomiiositiori not being proper. 

4. Bankruptcy <S=>384 — Comi'OSitio:^— Ai'Phoval. 

Whether an offer of composition should be confirmed dei>ends upon 
whether it la for the best interest of uU .the creditors. 

5. BAXKEnPTCY<S=3,84— Composition— Approval. 

The assent of a majoilty of the creditors to a CQnipo.sitîon Is évidence 
that it is for their tyest interest, but is not conclusive for they may assent 
from considérations otber thau those affecting creditors generally, as 
friendship, etc. 
■C. Bankruptcy <©=>377— Composition-^Assent. 

Assent to composition tbrough motives of friendshlp or désire for fu- 
ture business of bankrupt is not improper. 

In Bankruptcy. In the matter of the bankruptcy of the Griffith Stil- 
îings Press. On objections to report of référée confirming an offer of 
composition. Report approved, and composition affirmed. 

A. M. Schwarz and S. A. Dearborn, both of Boston, Mass., for 
creditors. 

Swift, Friedman & Atherton, of Boston, Mass., for bankrupt, 

MORTON, District Judge. This is a case of composition after ad- 
judication. The bankrupts made an offer of 25 per cent, which was 
accepted by the creditors, but was objected to by a substantial num- 
ber and amount of them. The référée reported that the offer was in- 
adéquate, because, in his opinion, the estate would pay upbn full ad- 
ministration 33 or 34 per cent. This report was confirmed, and the 
composition was disapproved by the court. The bankrupt appealed 
from that décision. Subsequently the appeal was withdrawn, and a 
new offer in composition of 33 per cent, was made by the bankrupt, 
which was assented to by a sufficient number and amount of creditors. 
It was objected to by substantially the same creditors as had objected 
to the first offer. Various grounds of objection were specified which 
may conveniently be grouped, as is done in the spécifications, into 

€;::3For otlipr cases see Bame toplc & KEY-NUMQER 1d ail Key-Numbered Dlgests & Indexes 
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those relating to the procédure, those relating to the bankrupt's al- 
leged lack of good faith, and those in support of the allégation that 
the composition is not for the best interests of the creditors. The 
learned référée has reported in favor of the offer. 

[1,2] The objections, so far as they relate to practice, seem to me 
not well founded nor to require discussion, exçept as to the offer of 
évidence by the objecting creditor to show that the Exchange Trust 
Company, which had proved a claim for $11,000 upon a promissory 
note having two indorgers, and which assented to both offers, had, 
before assenting to the second offer, been paid in full by the indorsers 
and was no longer a creditor of the bankrupt. The évidence offered 
was excluded by the learned référée. His ruling was right. Ques- 
tions of this sort must be raised in direct proceedings to which the 
holder of the claim objected to can be made a party, and not in an 
indirect and collatéral way, as was attempted in this case. Upon pay- 
ment of the note the indorsers became subrogated to the position of 
the trust company (Bankr. Act, § 57i; General Order 21 [3] [89 
Fed. ix, 32 C. C. A. ix] ; Collier on Bankruptcy [lOth Ed.] p. 736), 
and there is perhaps a presumption that it was thereafter acting in 
their behalf. The facts certainly suggest that it could hardly hâve 
been acting without their knowledge, and they did not appear to object- 

[3] As to whether the new offer is made in good faith, I enter- 
tain much greater doubt than apparently the learned référée did. The 
practice of trading with the court and creditors on offers in composition 
is not to be encouraged. A bankrupt or alleged bankrupt, who, after 
having made and unsuccessfully endeavored to carry through an offer 
in composition of a certain amount, makes a nèw offer of a larger 
amount, undertakes a considérable burden of explanation as to his 
good faith. In re Kinnane (D. C.) 221 Fed. 762, 34 Am. Bankr. R. 
119, 129, where the court refused to entertain a third offer. The rea- 
sons given for not making the offer properly large in the fîrst place 
seem to me unsatisf actory ; but the learned référée, who saw the wit- 
nesses, has found that the bankrupt acted in good faith, and I am 
unable upon the record before me to say that he was clearly wrong. 

[4-6] As to whether the composition has been shown to be not for 
the best interest of the creditors: Upon this point also the learned 
référée has found in favor of the offer. The question is whether the 
offer is for the best interest of ail the creditors. In re Kinnane (D. 
C.) 221 Fed. 762, 34 Am. Bankr. R. 119, 124. The assent of a ma- 
jority of them is évidence upon that point ; but it is not conclusive, 
because individual creditors may be led to assent by other considér- 
ations than those affecting creditors generally, e. g., relationship, Per- 
sonal friendship, hope of future business, etc. Assent from such 
motives is not invalid or illégal (Re Spiller [D. C] 230 Fed. 490); but 
the extent to which the majority is composed of creditors so influenced 
is an important factor in determining the weight to be given to the 
assent of the majority, upon the question whether the proposed com- 
position is really for the best interest of ail creditors. 

In this case the majority in favor of composition was, as to amount, 
îargely made up of claims held by persons closely associated with the 
corporation or its officers. Of what may be called "outside" creditors. 
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a somewhat larger amount opposed the composition than favored it. 
Iti view of the delay in the settlement of the estate, for which the 
bankrupt is clearly to blâme, I think the creditors will now reaHza 
appreciably more under composition than upon full administration. 
The learned référée has so found. Ail the "inside" creditors, their 
claims being of relatively large- amount and undisputed validity, de- 
sire the composition. Nearly as many in amount of the "outside" 
creditors f avor it as oppose it. The case is not free f rom doubt, but 
it seems to me that it is for the best interest of creditors that the com- 
position be approved. 
Report of the référée confirmed. Oflfer in composition confirmed. 



THE TARMOUTH. 

(District Court, D. Massachusetts. February 18, 1002.) 

No. 1031. 

Collision ®=»154 — Suits fob Damages — Costs. 

TJnder the rule establlshed by décision in the First circuit In a suit for 
collision in which no cross-Ubel or counterclalm is flled, libelant is en- 
tltled to recover full costs, although both vessels are held in fault, and he 
recovered but half damages. 

In Admirai ty. Suit for collision by the Nantasket Beach Steamship 
Company against the steamship Yarmouth. On question of costs. Li- 
belant allowed full costs. 

Nason & Proctor, ï'rederick Dodge, and E. S. Dodge, ail of Boston, 
Mass., for plaintiflf. 

Carver & Blodgett, of Boston, Mass., for défendant. 

IvOWELL, District Judge. This was a libel brought by the owners 
of the steamer Mayflower against the steamer Yarmouth for a colli- 
sion in which the Mayflower was seriously damaged, and the Yar- 
mouth damaged hardly at ail. Neither cross-libel nor counterclaim 
has been filed. Both vessels were found to be at fault, and an inter- 
locutory decree was entered giving to the libelants half the damage 
suffered by the Mayflower. Thereafter there was a hearing before 
an assessor, whose report is now on file. 

The question hère presented concerns costs. The libelants contend 
that they are entitled to recover full costs, and in support of their con- 
tention cite The Hercules (C. C.) 20 Fed. 205, and other cases therein 
referred to. The Hercules was decided by the Circuit Court for this 
circuit, sitting as a Court of Appeal, and this court is bound to follow 
the opinion of that court unless it has been overruled. True, the decree 
in The Hercules divided the costs, but the gênerai principles govem- 
ing the case at bar were stated so fuUy and strongly in the opinion 
that, unless overruled, the case must be taken to détermine, so far as 
this court is concerned, that, where there is neither cross-libel nor 
counterclaim, the libelant will, in the absence of peculiar circumstances, 
recover full costs, even though he recovers but half his damages. In 

^s>TOT other casea se« same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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the case at bar rio ■ peculiar ■ circumstances havé been shown, and the 
-case must be decided on gênerai principles. ' 

In The Horace B. Parker, 75 Fed: 238, 22 C. C. A. 418, the Court of 
Appeals for this circuit divided the costs, though thère was no cross- 
libel, but only a counterclaiht. In deciding the Horace B. Parker, did 
the Court of Appeals intend to overrule Judge XowçH's carefully rea- 
soned opinion iri The Hercules? If sa, the costs must hère be divided; 
if not, the libelant'huist recover them. In the substantial facts it is 
difficult to distinguish between the Horace B. Parker and this case. If 
two vessels are in collision, both will certainly be damàged, though the 
damage tb one, as iri this case, may be so slight as riot to bè worth the 
filing of a cross-libel, or even a counterclaim. Paint will be scratched, 
where nothing worse happens. If full costs are given to the libelant 
where neither cross-libel nor counterclaim' is filed, and if they are to 
be divided \jpon filing. a counterclaim and proof of the minutest damage, 
a cross-libel or counterclaim will always be forthcoming. Yet the dis- 
tinction just stated between a counterclaim and no counterclaim, though 
it may seem illusory, is the précise distinction drawn iîi The Hercules, 
and nof denîed'in The Horace B. Parker. WhatéVer the Court of 
Appeals may do, Icannot take upon myself to overrule the former 
case. There is no need to comment upon the case in the Suprême 
Court and in other circuits, as thèse were fully dealt with in The Pler- 
cules> The Edward Luckenback (D. C.) 94' Fed. 544, seerhs to show 
that the prattice in the Second circuit, which was somewhat reliée! 
upon in The Hercules, isnow settled against the opinion in that case. 
The différence betweori a collision case in which only half damages 
are recovered and any other case in which the défendant reduces the 
plaintiff's demarid may be greater than was perceived in The Hercules 
<G. C.) 20 Fed. 206. A. sues B. If B. bas donc A. a wrong (injuria), 
and damage (damnum) bas resulted therefrom, A. reco vers the amount 
oi the dariiage and the costs incident to collecting bis claim. If, how- 
«ver, the damage did not resuit altogether f rom the wrong done by B., 
but in part from A. 's own carelessness, A. ordinarily recovers neither 
damages n'or costs. If A. and B. both suffer damage through the wrong 
■of both, neither recovers anything; the loss is left to lie vvhere it fell. 
In admiralty the rule is that above stated where the damage results al- 
together from the wrong of B. But where damage to both A. and B. 
results from the wrong of both A. and B., the rule of the admiralty 
is peculiar. The damages are added, and A. and B. are assessed each 
for half of the sum, and the costs are halved also. If A. alone suffers 
damage, caused by the wrong of both A. and B., the principle is the 
same. Theoretically B.'s damage is added to that of A., though there be 
no damage to add, and it should seem that, on principle, the costs shoukt 
still be divided. By establishing that A.'s fault contributed to the 
damage, B. has done much more than reduce A.'s demand. He has 
fihown that A. has committed a wrong against him from which ,arises 
a claim against A. for contribution. If B. haS' suffëred no actual dam- 
age, the claim needs no money paymént to satisfy it, but in theory B. 
still pays not the half of the damage A. has suffëred, but half the 
sum of the damage suffëred by A. and B. To apply the rule of the 
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civil law quoted. in The Hercules, A. and B. are each victus and Vic- 
tor. A. has not established the right alleged in his libel to recover 
f rom B. the damage rcsulting f rom B.'s wrong, but has established only 
his right, shared by B., to call upon a cosufferer and cotort-feasor for 
contribution. Weighty as this argument may appear to this court, how- 
ever it cannot be permitted to overcome the reasoned opinion of a Court 
of Appeal. 

In the Gladiator, an unreported case, a counterclaim was filed after 
the assessors' report was returned into this court, and the costs were 
divided accordingly. In the présent state of the pleadings, the llbelant 
hère is entitled to fuU costs. 



THE BERÏHA. 

THE ATllANASIOS.- 

(Di.strlft Court, E. D. Viigiiiiii. Jiino 2», 1917.) 

1. COLMSION ®=>6!) — AncIIOHEI) VeSSKI.S — PlîECAUTIOXS IX Anciiorixo. 

It is tlie duty of a vessel last coinlnf; to anchor to allow ample berth 
sijace to other vessels already anchoi'ed Ift tlie viiùnity. 

2. CoixTsiON iS=>71(l) — Vessels at Anchor — Inrectike Anciiorage. 

A collision betwpeu two vessels ancliored in Hauipton Koacis durlng a 
sudden wiudstorni Jicld due solely to the fault of eue, wliicli was lisht 
and witli an nnusually higli freeboard, in failing to anchoi' securely in the 
first place, or to take lu'oper precsuitions when the storni came ou to pre- 
vent dragging the single anchoi- sho had out. 

In Admiralty. Suit for collision between the Norwegian steamship 
Bertha and the Greek steamship Athanasios. Decree in favor of the 
Bertha. 

Hughes & Vandeventer, of Norfolk, Va., for the Bertha. 
Hughes, Uttle & Seawell, of Norfolk, Va., for the Athanasios. 

WADDILL, District Judge. On the evening of the 21st of Decem- 
ber, 1916, the Norwegian steamship Bertha anchored in Hampton 
Roads, Va., 600 to 900 feet away f rom the Greek steamship Athanasios,. 
which had corne in and anchored during the afternoon of the day be- 
fore in the same vicinity. Both vessels were anchored near the quar- 
antine station, off Old Point, and each was brought in and locatcd by 
a Virginia pilot, and at the time of the anchorage of the Bertha therc 
were several other ships also anchored in the vicinity. On the morn- 
ing of the 22d of December, about 8 o'clock, a hurricane suddenly 
came up from the southwest, and the Bertha and Athanasios came 
into collision, inflicting injury to the Bertha's stem, and damaging the 
superstructure of the Athanasios. The Bertha is 245 feet long, 38 feet 
beam, about 20 feet deep, and of the net register of 1,067 tons; and 
the Athanasios 355 feet long, 51 feet beam, 26 feet depth, and of the 
net register of 2,691 tons. Both vessels were light; tlie Athanasios 
had out her starboard anchor on 45 fathoms of cable, and about an 

@=9For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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hour before the collision tlie master of the Athanasios, going ashore 
abolit 7 a. m., caused 30 fathoms of chain additional to be paid out. 

The Bertha insists that the Athanasios was in fault in faiHng to 
anchor securely and properly, taking into account her size and unusual 
freeboard; for not having up steam and using the same; for not 
having a proper anchor watch, who would hâve observed the approach- 
ing storm and cast out an additional anchor ; and for not maneuvering, 
upon her anchor dragging, in such manner as to avoid colliding with 
the Bertha while drifting. The Athanasios charges the Bertha with 
coming into a crowded harbor at night, in a fog, and anchoring ïn too 
close proximity tO' vessels already anchored ; for failure, upon discov- 
ering this fact, to move to a safe place, or, upon the coming of the 
storm, to pay out more of her cable, with a view of allowing other ves- 
sels greater room to swing. 

This case turns almost entirely upon a question of fact, as to wheth- 
er the accident occurred by reason of the Athanasios' anchor dragging, 
causing her to collide with the Bertha, or because the latter failed to 
gjve the Athanasios sufficient room upon her coming to anchor, and 
this can be solved only by a full considération of ail the testimony. 

[1,2] That it was the duty of the Bertha, the vessel last coming 
to anchor, to allow ample berth space to other vessels to anchor, may 
be conceded (The Juniata [The Sovereign of the Seas] 124 Fed. 861 
[D. C.]); and the court's conclusion, after taking into considération 
ail of the facts and circnmstances of the case, including the anchorage 
grounds, and the présence of other vessels, is that the Bertha's anchor- 
age was proper, and that sufïïcient space was allowed to the Atha- 
nasios, had she either made a proper anchorage originally, or, upon 
the coming of the storm, exercised proper care and caution to hâve 
provided against her anchors dragging, by reason of the force of the 
sudden wind, causing her to drift into the Bertha. Nor can the Atha- 
nasios escape responsibility, under the circumstances hère (The Severn 
[D. C] 113 F'ed. 578), because of the suddenness and violence of the 
storm. It is true it came on suddenly from the southwest, and blevif 
with great violence from 40 to possibly 80 miles an hour for a few 
minutes; but there was no reason why those in charge of the Atha- 
nasios, in the exercise of proper care on their part, should not hâve 
seen and anticipated this condition, in time to avoid accident there- 
from, as did other vessels then lying at anchor. This is especially true 
of a ship of the size of the Athanasios, with its unusually high free- 
board. The season of the year and the location of the anchorage 
grounds, should hâve admonished them that sudden storms might 
arise; and the Athanasios cannot escape liability to others, injured by 
her négligence in this respect, or ask them to share in her losses. 

The court's conclusion upon the vvhole case, is that the collision was 
solely the fault of the Athanasios, and that she should bear the loss 
arising therefrom. A decree will beentered in accordance with thèse 
views, when presented. 
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TAYLOR et al, v. UNITED STATES. 

(Circuit Court of Appeals, Fourtli Circuit. July 28, 1917.) 

No. 1512. 

1. Ceimisal Law @=3llô6(l) — Considération of Ebbor — Refusai, of Trial 

Court to Géant New Trial. 

Tiiou},'li tlie Circuit Court of Appeals will not entertain a wrlt of error 
In a crlmlnal case wliere tlie trial court, in its discrétion, refuses to grant 
new trial, nevertheless, in a prosecution for conspiring to violate the laws 
of tlie United States by returning another to the condition of peonage, 
wliere it is apparent on the face of the record that error has been com- 
mittcrt determinative of the questions involved, the court will consider 
the sanie on error though the trial court refused to grant new trial. 

2. Slavf.s (S=324 — Statute — "I'eonage." 

"l'coiiage," within Pen. Code 1909, § 269 (Act March 4, 1909, c. 321, 35 
Stat. 1142 [Comp. St. 1916, § 10442J), providing that whoever holds, re- 
turns, or aids in the arrest or return of any person to a condition of peon- 
age shall be flued or imprisoned, is a status or condition of compulsory 
service based on the Indebtedness of the peon to the master. 

[Kd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Peonage.] 

3. Slaves <3=>24— Returning to Condition of Pkonaqe — Statute. 

AVliere défendant employed a servant for a year at $10 a month, and 
indeitendently loaned hlm $13 to enable hiin to get married, and the 
servant, on discovering that he could not llve on liis wage, left the em- 
ployn)ent, and défendant, having initiated a prosecution against hlm 
under state law for so doing, declined to release the servant unless the 
latter paid up ail he owed him, together with $25 additlonal for dam- 
ages, and the servant paid, but défendant later procured hls arrest on a 
magistrate's warrant, the servant being forced to work in the chain gang, 
neitlu-r défendant nor the maglstrate placed the servant in a condition of 
peonage to warrant their conviction of the offense of so placing him in 
violation of Pen. Code 1909, § 269, the servant never having been in a 
condition of peonage. 

4. CONSi'iiîACY ©=^28 — Eeturninq Servant to Condition of Peonage — -Stat- 

ute. 

The act of a master and a maglstrate in conspiring to put the master's 
servant in a condition of involuntary servitude through a prosecution for 
breacli of hls contract of employraent, In order to require him to pcrform 
his contract to worlî one year for the master, was insufflclent to warrant 
a conviction, even if their conduct resulted in placing the servant in in- 
voluntary service, under Crim. Code 1909, § 37 (Comp. St. 1916, § 10,201), 
denoiincing the offense of conspiring to commit an offense against the 
United States, for having conspired to violate section 269, providing that 
whoever returns any person to a condition of peonage shall, be flned, etc.. 
the servant never having been in such condition, so that his master and 
the magistrale could not return him to it. 

5. Slaves ©=24 — Statute — "Peonage"— "Debt." 

One cainiot be deemed guilty of peonage where he has held another 
in involuntary servitude to compel such other to comply with an agree- 
ment to work for a certain terin, slnce an obligation to work cannot be 
reasonably constnied to mean a "debt" as contemiilated by the peonage 
statute (Pen. Code 1909, § 269). 

[Ed. Note. — For other deiinitions, see Words and Phrases, First and 
Second Séries, Debt.l 

<S=5For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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6. CoxsPiEACT <g=>28 — Return to Condition of Peonage — Statute. 

To sustain a conviction of conspiracy to return a servant to a con- 
dition of peonage, it must appear tliat défendants unlawfully conspired to 
return ttie servant to a condition of peonage as coutemplated by l'en. 
Code 1909, § 269. 

T. CoNSPiBACY ®=528 — Violation of Peonage Act. 

Though a maglstrate, by some agreement, express or implied, wltli the 
master of a servant being prosecuted before liim uiider state law for 
breacli of lils contract of employnient, at ttie time thut tlie .servant ;vas 
convicted, liad permltted the master to take liim into eustody, and thus 
require liim to work long enough to perform his contract of employment, 
the magistrate would not tliereby hâve rendered himself llable to convic- 
tion on the charge of conspiracy to violate the peonage statute (Pen. Code 
1909, § 269), where at the time the servant had paid the master ail the 
money he owed him. 

Woods, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

J. G. Taylor and loor Hayes were convicted of an offense, and they 
bring error. Reversed. 

Arthur R. Young, of Charleston, S. C. (Hagood, Rivers & Young, 
of Charleston, S. C, and E. L. Asbill, of Leesville, S. C, on the brief), 
for plaintifïs in error. 

Francis H. Weston, U. S. Atty., of Columbia, S. C. (J. Waties War- 
ing, Asst. U. S. Atty., of Charleston, S. C, on the brief), for the 
United States. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The défendants were indicted in the 
District Court of the United States for the Eastern District of South 
Carolina charged with a violation of sections 37 and 269 of the Pénal 
Code of 1909. The sections in question are in the following language : 

"37. If two or more persons conspire either to commit any ofCense against 
the United States, or to defraud the United States in any manner or for any 
purpose, and one or niôre of such parties do any act to efitect the object of 
the conspiracy, each of the parties to such conspiracy shall be fined not more 
than ten thousand dollars, or Imprlsoned not more than two years, or both." 

"269. Whoever holds, arrests, returns, or causes to be held, arrested. or re- 
turned, or In any manner aids in the arrest or return of any person to a condi- 
tion of peonage, shall be iined not more than five thousand dollars, or im- 
prlsoned not more than flve years, or both." 

The first indictment contains three counts, charging the défendants, 
Taylor and Hayes, with conspiring to return Cook to a condition of 
peonage. The second indictment contains three counts, in which the 
défendant Hayes is charged with violating section 269 of the Criminal 
Code, to wit, causing Cook to be arrested for the purpose of placing 
him in a condition of peonage. The third indictment also contains three 
counts, charging the défendant Taylor with having Cook arrested with 
felonious intent, for the purpose of placing Cook in a condition of 
peonage ; that is, compelling him to work and labor for Taylor in car- 

^ — -gnr other eases see aame toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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rying out a certain pretended contract. Thèse indictments were Con- 
solidated at the time the défendants were placed upon trial. 

Evidence was introduced to the effect that Willie Cook, a young 
white man, about 22 years of âge, in the latter part of December, 1915, 
entered into an agreement with J. G. Taylor as laborer upon his farm 
during the year 1916, and was to receive as compensation therefor $10 
per month and a house in which to live. Under this agreement Cook 
moved on the plantation of Taylor the latter part of 1915, where he re- 
mained until the last of February, 1916, at which time he îeft Taylor 
and went to the home of his father-in-law. Shortly thereafter Cook, 
accompanied by his father-in-law, returned to the home of Taylor with 
a view of securing his release from any further obligation on his con- 
tract, upon the ground that he found it impossible for himself and 
wife to live on the wages which Taylor had agreed to pay him. Cook 
and his father-in-law testified that they urged this view of the case to 
Taylor, and insisted that he relieve Cook of any further obligation un- 
der the contract. Taylor declined to grant this request unless he waS 
paid ail that Cook owed him, together with $25 additional for dam- 
ages. It was shown that Cook, independent of the contract to work, 
owed Taylor $13. The learned judge who heard this case, referring 
to this phase of the testimony, said : 

"According to the testimony, Taylor had, prier to Cooli's making the con- 
tract for service, loaned Coolv sonie thlrteeii dollars (but wliolly independent 
of the contract), Cook stating he desired to get it iii order to get married." 

Cook was unable to reach an agreement with Taylor and returned 
to the home of his father-in-law. Taylor then conferred with the de- 
fendant Hayes, who was a magistrate, and instituted a prosecution 
against Cook for failing to work under his contract. Thereupon 
Hayes wrote the father-in-law of Cook, who, accompanied by Cook, 
went to see Hayes. At that time Hayes told them that Taylor must be 
satisfied before he could do anything, and unless the matter was ad- 
justed with Taylor that he Vi'ould at once proceed with the prosecution. 
Cook and his father-in-law then went to see Taylor, who again refused 
to allow him to stop working, and the défendant Hayes said to Cook 
that he must work for Taylor or go on the chain gang. Accordingly, 
a warrant was sworn out by Taylor against Cook, whereupon the de- 
fendant and his constable went to the house where Cook was residing, 
to exécute the same. Finally an agreement was reached by which 
Cook was to plead guilty and pay the sum of $25, which was to end the 
matter. Cook entered a plea of guilty, and Hayes was paid $25. Cook 
and his father-in-law departed, thinking the matter was ended. How- 
ever, a few days afterwards Hayes, under pressure from Taylor, is- 
sued a second warant for Cook. An interview followed between Cook, 
his father-in-law, and Hayes, in which Hayes said that Taylor had 
required him to prosecute under the contract, and that Cook must 
either work for Taylor or work on the chain gang for the rest of the 
year. Cook was tried under this warrant, sent to the chain gang, put 
in shackles, fined, and required to work for 30 days. 

It appears that a third party then intervened in the interest of Cook, 
who irfierviewed Hayes in regard to the matter, but Hayes again de- 
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clared that Cook must either work for Taylor the rest of the year or 
spend the rest of the year working on the chain gang; that the con- 
tract was a monthly one, and that he would issue a fresh warrant 
every month. In the meantime the attention of the United States gov- 
ernment was directed to this condition of afïairs, and Hayes and 
Taylor were arrested. 

The défendants were tried, and the jury found them guilty, where- 
upon the court entered judgment, to which the défendant excepted, and 
the case now cornes hère upon a writ of errer. 

While it appears that plaintifï failed to enter a motion in arrest of 
judgment, it does appear that a motion for a new trial was made, on 
the ground that the évidence did not disclose any élément of peonage. 

[ 1 ] It is insisted by counsel for the government that this court will 
not entertain a writ of error where the court below refuses to grant a 
new trial, inasmuch as the granting or refusing of a motion of that 
character is within the discrétion of the trial judge. This is undoubt- 
edly the gênerai rule. However, in a case of this importance, where 
it is apparent on the face of the record that an error has been commit- 
ted, which is determinative of the questions involved therein, the court 
will consider the same. 

In the case of Wiborg v. United States, 163 U. S. 632, 16 Sup. Ct. 
1127, 41 L. Ed. 289, the Suprême Court said: 

"No motion or request was made that the jury be instructed to flnd for de- 
fendants or either of them. Where an exception to a déniai of such a motion 
or request is duly saved, It is open to the court to consider whether there is 
any évidence to sustain the verdict, though not to pass upon its welght or 
sufficiency. And altliough this question was not properly raised, y et If a 
plaln error was committed In a matter so absolutely vital to défendants, we 
feel ourselves at liberty to correct it." 

Also in the case of Clyatt v. United States, 197 U. S. 207, 25 Sup. 
Ct. 429, 49 h. Ed. 726, in ref erring to this point, the court said : 

"Whlle no motion or request was made that the jury Ue instructed to 
flnd for défendant, and altliough such a motion is the proper method of pre- 
senting the question whether there Is évidence to sustain the verdict, yet Wi- 
borg V. United States, 16.3 U. S. 6,'32 [16 Sup. Ct. 112T, 1197, 41 L. Ed. 289], jus- 
tifies us in examlning the question in case a plaln error has been committea in 
a matter so vital to the défendant." 

Thus it will be seen that the Suprême Court has expressly affirmed 
the ruling of the court in the case of Wiborg, supra. 

[2] In order to reach a correct conclusion as to the guilt or inno- 
cence of thèse défendants, it becomes necessary to ascertain the mean- 
ing of the term "peonage." In the case of Clyatt v. United States, 
supra, the Suprême Court affords us a clear définition of the term in 
the f ollowing language : 

"What is peonage? It may be defined as a status or condition of compulsory 
service, based upon the Indebtedness of the peon to the master. The basai 
fact is indebtedness. As said by Judge Benedict, dellverlng the opinion in 
Jaremillo v. Romero, 1 N. M. 190, 194: 'One fact existed universally ; ail were 
indebted to their masters. Tins was the cord by which they seemed bound to 
their master's service.' Upon this is based a condition of compulsory service. 
* * * That which is conteraplated by the statute is compulsory service 
to seeure the payment of a debt." 
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This définition is also approved in the cases of Bailey v. Alabama, 
219 U. S. 219, 31 Sup. Ct. 145, 55 L. Ed. 191 ; United States v. Reyn- 
olds, 235 U. S. 133, 35 Sup. Ct. 86, 59 L. Ed. 162 ; Peonage Cases 
(D. C.) 136 Fed. 707; United States v. Clément (D. C.) 171 Fed. 974. 

It clearly appears from the évidence that Cook was prosecuted be- 
cause of his failure to comply with his contract, to wit, his failure 
to work the balance of the term for which he was employed. In 
referring to the conférence Cook and his father-in-law had with Tay- 
lor we find the following in the évidence, which is reported in narrative 
form: 

"At this conférence Taylor positively decllned to release Cook, warned Cook 
that If he did not voluntarily ijertorm his work nnder tlie contract he would 
be compelled to, but finally said tliat he would release him provided he, Taylor, 
was paid up ail that Cook owed him, t0!?ether with ^25.00 additlonal for dam- 
ages. According to the testimony Taylor had, prior to Cook's making the con- 
tract for services, loaned Cook sonie $1').00 (but whoUy independent of the 
contract), Cook stating he desired it in order to get married." 

While it is true that at that time Taylor claimed that he had loaned 
Cook $13, nevertheless the learned judge who heard the case says that 
this amount was "wholly independent of the contract," which Taylor 
demanded that Cook comply with by working the balance of the time 
therein stipulated. What the défendants, according to the testimony, 
sought to hâve Cook do was to comply with his contract, which, as we 
hâve stated, consisted of an agreement to work for Taylor for the term 
of one year at $10 per month. It is significant that Taylor did not by 
force seek to compel Cook to render involuntary service for him. It 
does not appear that he detained Cook for even a moment in a condi- 
tion of involuntary servitude. 

[3] Under thèse circumstances we are of opinion that Cook was 
never placed in a condition of peonage by the défendant Taylor so as 
to warrant his conviction on those counts of the indictment which 
charge him with placing Cook in a condition of peonage. This is equal- 
ly true as to the counts wherein it is charged that Cook was returned 
to a condition of peonage by the défendant Hayes. It appearing that 
Cook was never in a condition of peonage, it necessarily follows that 
an indictment could not be maintained against the défendants for re- 
turing him to a condition which never existed. 

In the case of Clyatt v. United States, supra, the Suprême Court said: 

'■The iudictment charges tUat the défendant did unlawfully and knowingly 
retiirn one Wil! Cordon and one Mose Ridley to a condition of peonage, by 
forcibly and against the wiil of them, the said Will (Jordon and the said 
Mose Ridley, * * * to work to and for Samuel M. Clyatt. Now, a 're- 
turn' iniplies the prior existence of souie state or condition. Webster detlnes 
it 'to turn back ; to go or conie again to the sarae iilace or condition.' In 
the Standard Dlctionary it is dclined 'to cau.se to taUe again a former posi- 
tion; put, carry. or send back, as to a former place or holder.' A technical 
meaning in the law is thus given in Blaek's Law Dictionary: 'The act of a 
sheriff, constable, or other ministerial otiicer, in dellvering back to the 
court a writ, notice, or other ])aper.' It was essential, therefore, under the 
charge in this case, to show that (.Jordon and I{idley had heen in a condition 
of peonage, to which. by the act of the défendant, they were returned. We 
are not at liberty to transforni this indictment into one charging that the dé- 
fendant held them in a condition or state of peonage, or that he arrested them 
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with a View of placing them in such. condition or state. The pleader bas seen 
fit to charge a retuin to a condition 6î peonage. The défendant had a right to 
rely upon that as a charge, and to either offer testlmony to show that (3ordon 
and Ridley had never been in a condition of peonage or to rest upon the 
government's omission of proof of that tact." 

This disposes of the second and third indictments, and leaves only 
the one which charges the défendants with conspiracy under section 
37 of the Çriminal Code. It is urged by the government that the de- 
fendants, in any event, are guilty under the counts which allège that 
they formed a conspiracy to return Cook to a condition of peonage. 

[4] The question involved is as to whether conspiring to put Cook 
in a condition of involuntary servitude in order to require him to per- 
forai his contract to work one year for Taylor was sufficient (even if 
their conduct had resulted in placing Cook in involuntary service) to 
warrant their conviction under the peonage statute. We think not, for 
the reasons stated. 

While it is not binding upon this court, it may not be amiss to call 
attention to the fact that the Department of Justice, after a thorough 
investigation of the subject, through one of its assistant attorneys gêner- 
ai, in a report made to the Attorney General on October 10, 1907, which 
was later submitted to Congress by the Attorney General, clearly in- 
timated that the scope of this statute was too narrow, and should be 
broadened so as to cover any and ail cases where it appears that one has 
been held in involuntary servitude by another, the third and fourth 
paragraphs of the report being in the folio wing language : 

"(3) That what I think was the real intent of Congress as shown in Revised 
Statutes, § l'.m) (Comp. St. 1916, § 3944), be made law ; that is, that the detini- 
tion of légal peonage be made broad enough to inelude the holding of persons 
in servitude whether in liquidation of an indebtedness 'or otherwlse.' 

"(4) That ail doubt as to whether Revised Statutes, § 5522, conceming 
slavery, applles to involuntary servitude of any and every Ivind, be set at rest 
by a slight amendaient." 

It is obvions that it was to enable the government to successfully 
prosecute under the peonage statutes in cases analogous to the one at 
bar that thèse suggestions were made. 

In the case of Smith et al. v. United States, 157 Fed. 721, 85 C. C. 
A. 353, the défendants were indicted under section 5508 of the Revised 
Statutes (Comp. St. 1916, § 10183), which reads as follows : 

"If two or more persons conspire to injiu'e, oppress, threateii, or intimidate 
any citizen in the free exercise or en.1oyiiient of any right or privilège secnred 
to him by the Constitution or lavvs of the United States, or because of hls 
having so exerci.sed tlie sanie, or if two or more lyersons go in disgulse on the 
hlgbway, or on the premises of another, with iiitcnt to prevent or hinûer 
his free exercise or eujoyment of any right or rn'ivUene so secnred. they shall 
be fliied not more thnn five thousand dollars, and imi)risoned not riiore than 
ten years, and slinll, moreover, be thereafter inéligible to any otliee. or jilace of 
honor, pi'oiit, or trust created by the Constitution or laws of the Cnited 
States." 

In that case the défendants were convicted and the judgment was 
affirmed by the Circuit Court of Appeals for the Eighth Circuit upon 
the theory that the right of freedom from slavery or involuntary servi- 



TAYLOR V. UNITED STATES 327 

tude was grantcd to every citizen of the United States under the 
Thirteenth Amendment. 

The scopc of the above section is much broader in its application, 
being intended to prevent the placing of one in involuntary servitude 
by denyir.g liim a right guaranteed nnder the Thirteenth Amendment. 
Notwithstrintling tliis section, the Attorney General, charged with the 
enforcement of the statutes, was of the opinion that further législa- 
tion is nccessai-y as respects this question. 

We do not wish to be understood as condoning in the slightest dcgree 
the outrageons and inlnunan conduct of the défendants in their treat- 
ment of Cook. Their action was reprehensible in the highcst degree, 
and they should, if possible, be held accountable for the same. How- 
ever, if the facts in this case were sufficient to warrant the conviction 
of the défendants on a charge of con.spiracy, it niust be remembered 
that one of the défendants was acting as a magistratc in enforcing a 
statute of the state of South Carolina, which counsel for défendants in- 
sist renders him immune from indictment u])on the theory that judicial 
officers are not to be held liable for mistakes and errors committed in 
the discharge of their duty. It appears that Cook was indicted at the 
instance of Taylor under section 492 of the Criminal Code of South 
Carolina, which is in the foUowing language : 

"Any i)er.son who shall coiitract with anotlior to render • • • personal 
service of an.v l<inci, and sliiill tliorcat'ter fraiidulcntly, or witli malieions in- 
tent to injure hl.s omiilo.v(>r, fail or lefnse to render siich service as agreed 
upon, .sliall be deemed guilty of a uiisdemeaiior." 

It further appears from the évidence that the défendant Hayes, who, 
as we hâve stated, is a magistrate of South Carolina, told Cook that 
Taylor had lodged a complaint against him for a violation of the 
foregoing statute, and that unless he complied with the contract which 
he had entered into with Taylor that he would be compelled to enforce 
the provisions of this statute by placing him on the chain gang. It also 
appears that Cook, with the assistance of his friends, was enabled to 
raise the sum of $25 which was demanded by Taylor as damages sus- 
tained by him on account of Cook's violation of the contract. 

Hayes, who was acting as the agent of Taylor at that time, de- 
manded $25 in full settlement of ail matters in controversy between 
Taylor and Cook. The payment of this sum to Hayes was in com- 
plète satisfaction of any and ail in''ebtedness alleged to be due Taylor, 
Therefore, instead of having a case of peonage as respects that trans- 
action, it appears that Cook under compulsion paid to Hayes, as the 
agent of Taylor, the full amount claimed by Taylor as damages of 
every nature whatsoever alleged to be due Taylor by the failure of 
Cook to comply with his contract. It is true it was shown that this en- 
tire amount was subsequently turned over to the county by Hayes, but 
such action on the part of Hayes could not affect the transaction be- 
tween Cook and Hayes by which Hayes, as the agent of Taylor, accept- 
ed this money in full settlement of ail claims for damages or otherwise 
alleged to be due Taylor on account of Cook's failure to comply with 
his contract. 
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In other words, the acceptance by Hayes of the sum of $25 was in 
full satisfaction of ail daims that Taylor had against Cook. Therefore 
the disposition of the money by Hayes thereafter did not in any wise 
affect the right of Cook to hâve the same applied in satisfaction of 
Taylor's claim, and that this was the intention of the parties is made 
manifest by the évidence offered by the prosecution that "Hayes finally 
agreed if Mack would pay $25 for Cook that that would be an end of 
the matter." 

Thus it will be seen that Hayes, acting as the agent of Taylor, ac- 
cepted the sum of $25 in full settlement of any demands that Taylor 
had made upon Cook up to that time, and that thereafter Cook was not 
in any sensé of the word indebted to Taylor for money he had borrow- 
ed or otherwise. Therefore we need not concern ourselves about any- 
thing that transpired anterior to the date of this settlement in deter- 
mining the guilt or innocence of thèse défendants. 

It is further insisted, however, that the contract required Cook to 
work from month to month, and that this settlement, in so far as it re- 
lated to Cook's agreement to work, pertained only to one month, and 
subséquent thereto, to wit, five days thereafter Hayes issued another 
warrant against Cook for failure to work under the contract, but there 
is not a word of testimony to indicate that he was arrested on account 
of a failure to pay a debt, which shows that ail the parties to' the trans- 
action recognized the fact that by the payment of the $25 there was a 
full and complète satisfaction not only of the demands of Taylor that 
Cook should work in accordance with bis contract, but that it was 
also in full settlemeiit of the $13 which Cook had borrowed from 
Taylor. The évidence as to the reason why Cook was arrested the 
last time is epitomized as follows: 

"Five days afterwards, viz. on the 22 March, 1910, Hayes issued a second 
warrant against Cook for failure to work under tlie contract, under which 
second warrant Cook was arrested. Mack and Cook tliereupou liad another 
interview witli Hayes, in which Hayes said to tliem tliat Mr. Taylor required 
him to prosecute under tlie contract, and tliat (>)ok must eithor work tor 
Taylor or work on the chain sang ; that unless he came and worked for 
Taylor under the contract he would hâve to woi'k on the chain gang for' the 
rest of the yoar. The case was then tried, Cook was found giiiity of violation 
of the statute by refusing to work inider hiw contract, and was flned $50 or 
yO days on the chain gang, and not paying the .'fGO he was sent to the chain 
gang ; put in shackles, and eoniined and worked witli tlie chain gang for 30 
days." 

Thus it appears that Cook was arrested the last time solely on 
account of bis failure to comply with bis contract to work for Taylor. 

[5| This brings us to the question as to whether one can properly 
be deemed guilty of peonage where he bas held another in involuntary 
servitude for the purpose of having him comply with an agreement to 
work for a certain term. An obligation to work, we think, cannot be 
reasonably construed to mean a debt as contemplated by the peonage 
statute. Indeed, the définition of "peonage" m Central America and 
in Mexico bas always been restricted to actual indebtedness — that is, 
where one contracts to pay another a certain sum — and this définition 
bas been rigidly adhered to by the courts of this country in every case 
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that has arisen under this statute. Clyatt v. United States, supra; 
Bailey v. Alabama, supra ; United States v. Reynolds, supra ; Peonage 
Cases, supra; United States v. Clément, supra. 

As we hâve stated, it is further contended by counsel for défendants 
that inasmuch as the défendant llayes was a magistrate, and as such 
committed Cook to work upon the public roads, he could net be held 
accountable, either criminally or otherwise, for his actions as respects 
this matter; and in support of such contention the opinion of Judge 
Jones in what is known as the Peonage Cases (D. C.) 123 Fed. 671, is 
relied upon. In that case the court, among other things, said : 

"The magistrute or otlicr .ludicial offlcer who iiialcos an error o£ judgment iv. 
the exei-ciso of his .iurlwdictiou — exceeds hls authority in the sentence iraposed 
— Is not guilty of t)ie (ilïiiuse of eausing the party to be held in a condition ot 
peonage, or involuntary servitude, hecanse in conséquence of such sentence 
the détendant is put and kept at hard labor. Tiiere nuist be niuch more than 
tliat to iinolve the oflicer in criniinal resriortslbility. For reasons ot impera- 
tive public policy, a judicial oflicer Is not responslble, clvilly, for mlstakes or 
errors of judgnient ; nor is he indictalde or iinpeachable for such. The 
statutes against i)eonage and involuntary servitude are not intended to pvinish 
oilicers where persons are convict<'d or senteuced under unconstitutional laws, 
or through errors or niistakes in the administration ot eonstltutional laws, and 
are held, under sentence thereon, to labor by state oflicers, or hlred, according 
to the requirements of law to othei-s, who restrain the convict and conii)el hini 
to perform labor against his will. Imprisoinnent under an unconstitutional 
law is of course unlawful, and civil responsibilitles may attacli, under certain 
conditions, to other than judicial oflicers; but a jierson who does no more than 
to bring the machinery of the law into play from proper motives, or sits in 
judgment, or exécutes the sentence, is not criminally responslble, under the 
statutes, for holding or eausing the party to be held to 'a condition ot peonage' 
or involuntary servitude. ïhe wisest and best men ditïer as to the constitu- 
tionality of laws, and the highest courts frequently ovcrrule or tXepart from 
their own décisions, and constantly reverse the iudgmcnts of lower courts, 
There would lie little indepeudence or safety on the part of those who ex- 
pound or exécute the laws, if criminal responsibilitles attached to houest er- 
rors or mlstakes of .iudgnient." 

It is insisted, however, by counsel for the government that the 
évidence shows that Hayes willfully and corruptly entered into a con~ 
spiracy with Taylor to return Cook to a condition of involuntary serv- 
itude, and that, theref ore, he is not entitled to the protection which 
is thrown around an officer in the discharge of his duty when he does 
no more than enforce the law, even if such law be unconstitutional. 
Even if this contention be true, thèse défendants cannot properly be 
convicted of a conspiracy to return Cook to a condition of peonage. 

[B] In order to sustain a conviction in this instance, it must appear 
that the défendants unlawfully conspired to return Cook to a condition 
of peonage as contemplated by the statute. While it may be said that 
they were working in concert for the purpose of having Cook comply 
with his contract, this, as we hâve already stated, does not render the 
défendants guilty of the ofifense for which they are indicted, even if 
they had gone so far as to compel Cook to render compulsory service 
in pursuance of his contract. At most he was indicted under a state 
statute, and, because of his failure to comply with his contract, was 
placed upon the chain gang and required to render service there which 
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inured to the benefit of the state, and by which Taylor was not benefit- 
ed in the least so far as the record shows. 

While the évidence, we think, warrants the inference that Hayes 
acted in concert with Taylor in his efforts to hâve Cook coniply with 
his contract, it does not appear that Hayes aided Taylor in placing 
Cook in a condition of servitude, and for the reasons hereinbefore 
stated Hayes could not be indicted for attempting to return Cook to a 
condition of servitude — a condition which never existed. Ail Hayes 
did was to fine Cook, and upon his failure to pay the same sentenced 
him to a term upon the chain gang, which in no sensé of the word coiild 
be construed as requiring Cook to comply with his contract. 

[7] Even if by some agreement, express or implied, at the time that 
Cook was convicted Hayes had permitted Taylor to take Cook into 
custody and thus require him to work a suilficient length of time to 
perform his contract, Hayes would not hâve thereby rendered himself 
liable to conviction on the charge of conspiracy as alleged in the indict- 
ment, inasmuch as it clearly appears that at that time Cook had paid 
every cent of the money that he owed Taylor. In the Peonage Cases, 
supra, Judge Jones, in referring to what is necessary to warrant a con- 
viction of a judicial officer under the peonage statute, said: 

"On the other haiid, where a magistrale or otlier Judicial officer corruptly 
exerci.ses his functions in order tliat a citizen imiy be convicted unlawfully 
aud sentenced. so tliat a partlcular jjerson, with whom lie has an understand- 
ing, express or implied by becoming the surety ou confession of judgment, 
uiay get the custody o( the convict, or malie a profit ont of a contract to |>e 
made between the eon\ict and his surety, in con.sequence of whicli tlie convict 
is detained and put to hard labor, sueh niagistrate or other iiidicial officer 
eannot eseape criminal responsibllity to the United Stutes for the conspiracy, 
and its natural and designed resuit, in the liolding of a citizen in a condition 
of peonage or involuutary servitude, beeause tlie judicial officer has taken the 
précaution to veil his wrong in the forin of an officiai act." 

There is nothing in the record to show, as we hâve stated, that Hayes, 
by indirection or otherwise, enabled Taylor to require Cook to comply 
with his contract by rendering involuntary service, nor is there any- 
thing to show that Hayes made any profit in pursuance of any agree- 
ment that he entered into with Taylor. 

We are therefore of opinion that this case is wholly lacking in the 
essential éléments necessary to render Hayes and Taylor guilty as 
charged in the first indictment. 

For the reasons stated, the judgment of the court below should be 
reversed. 

WOODS, Circuit Judge (dissenting). The seriousness of the issues 
to a large class of umntelligent laborers seems to justify a statement of 
the reasoning on which I think it clear the judgment of the District 
Court should be affirmed. 

The défendant J. G. Taylor, a farmer, and loor Hayes, a magis- 
trate, were indicted jointly for conspiracy under section 37 of the Crim- 
inal Code, and separately for violation of section 269 relating to peon- 
age. The cases were tried together by consent, and there was a gênerai 
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verdict of guilty. The évidence and the course of the trial are thus set 

out in the record : 

Willie Cook, a young man of 22 years of âge. and just marrled, made the 
foUowing vvritten agreement witli tlie défendant J. G. Taylor: 

" 'State of South Carolina, Lexington Couuty. 

" 'This agreement wituesseth: That Win. Cook binds and obligates himself 
to labor during the year 1916, begiunlng Jauuary Ist, 1916, and to labor con- 
tînuously nntil December 31st, 1916, upon the farin and elsewliore as may be 
directed. for and under and by the direction of J. G. Taylor. To do and per- 
form ail labor wherever or'dered of whatever kind so instructed by the i<aid 
J. G. Taylor to do. And in considération of such services given, the said .1. 
G. Taylor shall pay to the said \\'ni. Cook ten and no/ioo dollars each month, 
of the twelvo montbs, 

" 'This done and wituesseth this December 27, 1015. 

"■William Cook, 
" 'J. G. Taylor. 
" 'Witness: IMatthew Taylor, 
" 'F. II. Ilendrix.' 

"After his marriage he moved to a house on the plantation of J. G. Taylor, 
whlch was furnished him by Taylor for himselt aud bis wife to live in. He 
lived on the place and worked for Taylor, under Taylor's conmiands, from 
about the Ist of January, 1916, to the 26 or the 28 February, 1916, when, 
without saying anything to Taylor, his wife and hiraself left the house and 
walked to his lathcr-in-law's, one J. C. Mack, about twelve miles away. Cook 
stated that up to the tirae of his leaving he had worked for Taylor voluntarl- 
ly. He talked the niatter over with his father-in-law, and a day or so after- 
wards his father-in-luw and hiinself came together to see Taylor to ash Tay- 
lor to let Cook off from any further working on his contract, It being stated to 
Taylor that Cook found it impossible to support himself and his wife upon 
the agreed payment to be made to him under the tenus of the contract. At 
this conférence Taylor positively declined to release Cook, wamed Cook that 
if he did not voluntarily perform his work under the contract he would be 
compelled to, but flnally said that he would release him, providcd he (Taylor) 
was paid up ail that Cook owed him, together with $25 additional for dam- 
ages. Aecording to the testîmony, Taylor had, prior to Cook's making the 
contract for services, loaned Cook some $13 (but whoUy independent of the 
contract), Cook stating that he deslred it in order to get married. Cook and 
his father-in-law, Mack, then retumed to the latter's house, Cook refusing to 
retum to Taylor's for work, and subsequently they received a letter from the 
défendant loor Hayes, who was a magistrale, to the effect that he was about 
to institute a prosecution against Cook for failing to work under his contract, 
and w'anted a day for trial flxed. Cook and his father-in-law, Mack, then 
went to see Hayes, the magistrale, w'ho, however, refused to do otherwise than 
say that if they wanted to sottie the matter they must fix it up with Taylor; 
that he had nothing to do with it, and that if Taylor re^iuired him he must 
proceed with the prosecution, but that they must fix it up with Taylor. 
In accordance with this, Mack and Cook again went to see Taylor, and 
had a conversation with Taylor in whieh Taylor refused to allow Cook to 
stop working for him, and said that unless Cook retumed and went on 
with his work for Taylor he would prosecute him, and put him on the 
Chain gang; that he either should work for Taylor or he should work on 
the chain gang. After this Cook never worked for Taylor, but retumed with 
Mack to the latter's house, and remained there, and shortly afterwards 
the défendant Hayes, the magistrat©, with his constable, came to the house 
for the purpose of arresting Cook; and there Hayes had an interview 
with Mack and Cook, in which, aecording to the testimony for the prose- 
cution, Hayes flnally agreed that if Mack would pay the sum of $25 for Cook, 
that that would be an end of the matter, but if it was not paid he would hâve 
to prosecute him and put him on the chain gang. Mack did not hâve as much 
as $25, but he had $13, and Mack wrote a note to his landlord àsking him to 
add the additional amount to make It $25, and send it to Hayes, whlch he did, 
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and the luoiiey was received by Hayes on the 17th of Mardi, 1916. Ilayes th(>n 
wrote upon the warrant in that case that tlie défendant had pleade'd guilty 
and a fine of $25 had been iniposed and was paid, wliitli aniount Ilayes tuni- 
ed over to the county treasurer. Flve days afterwards, viz. on the 22 ilarcli, 
1916, Hayes issued a second warrant against Cook for ftiilnre to work undor 
the contract, under which second warrant Cook was arrosted. Mac!-: and Cook 
thereupon had another Interview with Ilayes, in which Hayes said to thein 
that Mr. Taylor required hini to prosecute under the contract, and that Cook 
must either work for ïaylor or work on the chain sans; that unless Cook 
came and worked for Taylor under the contract he would havo to work on the 
Chain gang for the rest of the year. The case was tlien tried, Cook was found 
guilty of violation of the statuts by refusing to work under bis contract, and 
he was fined .$50 or 30 days on the chain gang, and, not jiaying tlie !?ûO, he 
was sent to the chain gang, put in sliackles, and conflned and worked with thtï 
chain gang for ,30 days. In the mcantime one Langford, being aequainted 
with Mack and liearing of Cook, and having an interest in the latter's misfor- 
tunes, busied himself to see if lie could not get Cook rcleased from bis con- 
finement on the chain gang, and he went also and had an interview with 
Hayes, when Hayes told hini that there was no way of settling the luatter ex- 
cept by Cook's working for Taylor, that Taylor was continually pressing him 
to punish Cook, and that Cook nnist either work for Taylor for tlie rest of 
the year, or lie would bave to spend the rest of tlie year working on the chain 
gang; that the contract was a inonthly one, and that lie would issue a fre'sli 
warrant every inouth and had otber warrants agahist Cook. After the charge 
of the judge to the .jury upon tbis and otlier testhnony in tlie cause, the jur.y 
found the défendants guilty. No exceptions were niade to either the testiniony 
or tlie judge's charge. After sentence a motion was niade for a new trial up- 
on the ground that under the statute there must be a return to a condition of 
peonage; in otber words. that the party ehai'ged could not be guilty unless 
there had flrst been involuntary or compelled service pei'fornied and the par- 
ty perforniing it had ceased ])erforniing it and steps were taken to coinpel the 
return to a state of involuntary servitude; that in tbis case Cook appears to 
hâve worked voluntarily for Taylor uiitil he left Taylor's employment, there 
having been no compulsloii sliown pilor to that time, and that the only con- 
spiraey or compulsion shown by tlie testiniony was the compulsion or conspir- 
acy to compel him to return to Taylor's service, which prier to that time had 
been voluntary, and therefore was not compulsion to comiiel hini to return to a 
State of involuntary service to which lie iiever did return ; and that, taking a 
con.spiracy to bave been established, it was not a conspiracy to commit crime. 
"The motion for a new trial was refused, and the défendants duly excepted 
to the refusai to grant theni a new trial." 

The statiites involved provide as follows: 

"Sec. 2fiO. Whoever holds, arrests, returns, or causes to be held, arrested, 
or retnrned. or in any manner aids in the arrest or return of any person to a 
condition of peonage, shall be flned not more than flve thousaiid dollars, or im- 
prisoned not more than flve years. or both." 

"Sec. 37. If two or more persons consjjire either to commit any offense 
against the l'nited States, or to defraud the United States in any manner or 
for any purpose, and one or more of sucli parties do any act to effect the ob- 
ject of the conspiracy, each of the parties to such conspiracy shall be flned not 
more than ten thousand dollars, or imprisoned not more than two years, or 
both." 

Cook was never actually in a condition of peonage; that is, work- 
ing under compulsion for Taylor in discharge of a debt. An expres- 
sion in Clyatt v. United States, 197 U. S. 207, 216, 25 Sup. Ct. 429, 49 
L,. Ed. 726, might possibly be construed as an intimation that the crime 
is complète when ain arrest is made for the purpose of placing one in a 
condition of peonage without actually accomplishing the purpose. But 
the point was not involved nor decided, and we are free to hold oth- 
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erwise. It seems clear that the peonage statutes do not make crim- 
inal an arrest with the purpose of placing a man in a condition of 
peonage without the actual accomplishment of the purpose. The crime 
denounced is in fact holding one in a condition of peonage, or return- 
ing one to a condition of peonage, or by means of arrest placing one 
in a condition of peonage, who may or may not hâve been a peon be- 
fore. Since the arrest did not resuit in making Cook a peon or return- 
ing him to the condition of a peon, neither of the défendants could 
be convicted under the separate indictments against them under section 
269 on the mère proof that they had him arrested for the purpose of 
compelling him to become a peon. 

The conviction must, therefore, stand or fall on the indictment for 
conspiracy. The offense is complète, under section 37, wherrever a 
conspiracy is formed to place a man in a condition of peonage and any 
single act is done in pursuance of the design, although the plan com- 
pleteiy fails of accomplishment. 

The argument is earnestly pressed that tho indictment charges a 
conspiracy to return Cook to a condition of peonage, and hence the 
défendants could not properly be convicted under proof of a conspir- 
acy to make him a peon by means of arrest when he had not before 
been one. The argument is technically plausible, but unsound in sub- 
stance. The sole purpose of an indictment is to acquaint the défend- 
ant with the charge he is expected to meet. Hère there is excessive 
verbiage, and the use of the words "return to a condition of peonage" 
was inappropriate in describing the purpose of the conspiracy proved ; 
but in making the charge definite, and specifying what was meant by 
returning to a condition of peonage, the indictment charges that the 
conspiracy was — 

"for the purpose of returuing the said Willie Cook to a condition of peonage; 
that is to say, for the purpose of returning the said Willie Cook to a condition 
of peonage hy then and there compelling and requiring him, the said Willie 
Cook, to serve and lalior and work for the said J. G. Taylor against the wlU 
of him. the said Willie Cook, in liquidation of a certain debt, then and there 
claimed by the said .T. G. Taylor, to be due and owing him, the said J. G. Tay- 
lor, by the said Willie Cook." 

Thus the défendants were fully advised that they were charged 
with conspiring to compel Cook to work for Taylor in payment of a 
debt by means of his arrest, and that they had actually had him arrested 
for that purpose. The indictment is thus distinguished from that 
found unsustained by the proof in Clyatt y. United States, supra. 

The facts agreed on carry on their face conclusive proof of a com- 
bination or agreement between Taylor and Hayes to arrest Cook and 
by means of the arrest to force him to labor for Taylor. Taylor's pur- 
pose was évident. Hayes' conduct and statements showed that he had 
an understanding with Taylor to pervert his officiai power to that end. 
Casting ofï his judicial character, he became the agent of Taylor in 
enforcing his demands on Cook, and, without trial or judicial hear- 
ing, he openly declared that Cook must either work for Taylor ac- 
cording to his demand, or he would hâve to spend the remainder of 
the year on the chain gang. The arm of the law would be weak indeed 
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if a magistrate could be allowed to shield himself from the consé- 
quences of such willf ul oppression on the pretense that he was acting in 
a judicial capacity. There was no exception to the charge o£ the Dis- 
trict Judge, and, even if there had been room for doubt that Hayes 
was willf ully perverting his judicial office for purposes of oppression 
in the interest of Taylor, it must be assumed that the issue was prop- 
erly submitted to the jury'. No error is assigned except the refusai 
of the motion for a new trial. In the grounds of the motion there is 
no claim whatever that the proof was insufficient to show that Hayes 
was perverting his judicial office to private ends, or that there was any 
lack of évidence to prove the corrupt combination between Taylor and 
Hayes, or that there was any error in the charge. Nor was there any 
claim iu the District Court or at the argument hère that the évidence 
was not sufficient to show that Hayes and Taylor, in pursuance of this 
corrupt combination, and acting in conjunction, threatened Cook with 
service on the chain gang, and twice had him arrested as a means of 
forcing him to labor for Taylor against his will. The case is therefore 
before us with the conspiracy to accomplish this nefarious purpose and 
the overt acts of threats and arrest in pursuance of it established by 
the verdict of the jury supported by plenary proof under a proper 
charge. 

It is argued, however, that there was no proof of a debt or obliga- 
tion in payment of which the service was to be exacted; and as the 
présence of a debt is an essential élément of peonage, the défendants 
could not be guilty of a conspiracy to arrest Cook and tliereby make 
him Taylor's peon. The évidence is conclusive that Taylor did assert 
a debt against Cook, and that it was in part at least an account of the 
existence of a debt that the défendants entered into a conspiracy to 
compel Cook to work for Taylor. When Cook left Taylor's employ- 
ment the relation of master and servant was at an end, but he owed 
Taylor $13 for money lent. The évidence shows that when Taylor 
commenced proceedings, his claims against Cook which he undertook 
to enforce by requiring Cook to labor for him for the remainder of the 
year were: First, Cook's obligation to work expressed in the contract; 
second, the debt of $13 ; and, third, damages sustained by reason of 
Cook's breach of contract. 

The first overt act of the défendants was a demand made on Cook 
that he should work for Taylor or he would be sentenced to the chain 
gang. While it does not appear that anything was then said about 
the debt, that its payment was to be exacted from Cook's enforced 
service is a fair inference from the circumstances, and also from the 
fact that when Cook refused to enter Taylor's service the demand was 
made for his payment of the debt of $13 and $25 damages on pain of 
sentence to service on the chain gang. Taylor's grasping character 
and his oppressive action leave no room for doubt that he intended 
to exact from Cook the last farthing. At the least the inference of the 
jury was reasonable that one of the purposes of the conspiracy was 
to force Cook to labor for Taylor and pay thèse debts from his labor. 
Obviously it could make no différence that the debt of $13 was con- 
tracted before Cook entered Taylor's service. 
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The inf erence being reasonable from the évidence that enforcement 
of the payment of the debts was one of the purposes of the conspiracy, 
as soon as the défendants took the first step in its exécution by threaten- 
ing Cook with arrest and punishment, and having him arrested and put 
on the chain gang, the crime of conspiracy, under section 37, was com- 
plète, although Cook, in fear of the threats, actually paid the money 
demanded and the purpose of the conspiracy was never efïectuated by 
making Cook the peon of Taylor. 



FORD MOTOR CO. v. BKNJAMIN E. BOONE, Inc., et al. * 
(Circuit Court of Appeals, Ninth Circuit. August 20, 1917.) 
No. 2884. 

1. Trade-Marks and Tbade-Names i®=7."î(1) — Uxfair Compétition — Decep- 

TIVE l'RACTlCES. 

Even admittiiig tlie so-called agency contracts ot plalntiffi manufacturer 
of tlie Eord car, wliereby tlie so-calIed agent is re(iuired to sell at a fixed 
uniform list priée, and only to persons buying for immédiate use, and 
not for resale, to be invalid, it is untair compétition for défendants, buy- 
ing theiu from such an agent and reselllng at le.s.s tluui list price, for the 
purpose of deceiving, to use pUiintift's trade-mark after tlie manner of a 
regnlar Pord agency, and to advertlse tliat tbey are "Ford agents" and 
a "Ford auto agency." 

2. Sales <S=457 — Conditxonal Sai>ei5. 

A contract between tbe manufacturer of automobiles and one whom It 
purports to appoint agent for tlieir sale, in liniited territory, and only to 
users residing tlierein, and only at list retail price fixed by the manufac- 
turer, and by which it agrées with him that iu considération of his paying 
85 per cent, of such price, and of his iirouiise to sell only in such territory, 
and only to a user, and only for such stipulated price, it will consigu the 
cars to him, but will retain title till it shall hâve recelved the full con- 
sidération, if constituting a sale, constitutes a conditional sale, trans- 
ferring a qualified title, though the 85 per cent, is required to be paid 
before it parts with possession of the cars; title passing only on com- 
pliance with the othcr conditions constituting part ot the considération. 

3. Contracts <©=>116(7) — Conuitional Sale of Patented Automobiles — Va- 

Liorry. 

Stipulation in sales to retailers by the patentée manufacturer of auto- 
mobiles by which it retains title till the cars hâve been resold to a user at 
a stipulated price is not invalid as between them, as against the public 
policy ; the manufacturer not being in exclusive control of an article of 
commerce for whicli there is no substantlal substltute, but controlling only 
one of many sirailar devices which may be purchased on the open market, 
and the contract, so far as appears, not interfering with tbe free play ot 
wliolesome compétition. 

Appeal from the District Court of the United States fo <he Dis- 
trict of Oregon ; Robert S. Beau, Judge. 

Suit by the Ford Motor Company against Benjamin E. Boone, In- 
corporated, and others. Bill dismissed, and plaintiff appeals. Re- 
versed, with directions. 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numberefl Digests & Indexes 
•Rehearing denied Ootober 8, 1917. 
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Platt & Platt and McDougal & McDougal, ail of Portland, Or. (Al- 
fred I/Ucking and L,. B. Robertson, both of Détroit, Mich., and Harri- 
son G. Platt, of Portland, Or., of counsel), for appellant. 

Ivittlefield & Maguire, of Portland, Or. (E. V. Littlefield, of Port- 
land, Or., of counsel), for appellees. 

Before GILBERT and HUNT. Circuit Judges, and DIETRICH, 
District Judge. 

DIETRICH, District Judge. The plaintif! company is the manu- 
facturer of the Eord automobile. It maintains what it calls an agency 
for the sale of its cars and extras, and for repair work, at Portland, 
Or. The défendants are engaged in a gênerai automobile business in 
that city, but hâve never been authorized by the plaintiff, either as 
agents or otherwise, to sell its products. The suit is brought to re- 
strain them from engaging in what the plaintifï claims to be unfair 
practices, by which its rights are violated and the public is deceived. 
Upon the défendants' motion the bill was dismissed in the lower court, 
and the plaintiff appeals. 

Sketching the complaint a little more fully, it shows that for about 
12 years last past the plaintifï has been engaged in the manufacture 
and sale of automobiles invented by it, and commonly known as the 
"Ford car," "Ford automobile," or "Ford," the same being fully pro- 
tected by patents; that it has spent large sums of money advertising 
the "Ford," and by reason of its inhérent merit and as a resuit of such 
advertising the "Ford" has come into great public f avor ; that in ad- 
vertising plaintifï has very generally used two trade-marks duly reg- 
istered and fully protected by the United States copyright and trade- 
mark laws, namely, a design known to the trade and the public as the 
"winged pyramid," which carries in script the word "Ford" above the 
words "The Universal Car," and also the word "Ford" in script ; that 
in the conduct of its business the plaintiff appoints agents in limited 
territories throughout the United States, and that the rights and duties 
of such agents are defined by a uniform contract; that in connection 
with the signs on their buildings and windows, and their advertising 
by the use of cards, letter heads, and other printed matter, such 
agents are required to use the word "Ford" or "Fords" in dress and 
style resembling such trade-marks or designs, and as a conséquence of 
such common use by the plaintifï and its agents it has come to be 
understood generally by the public that persons making use of such 
expressions and designs are duly authorized agents for the sale of 
the plaintifif's product in the territory where such advertising is used; 
that, although they are without any authority whatsoever from the 
plaintiff, for the purpose of misleading the public and of fraudulently 
and unfairly diverting the plaintiff's trade, which belongs to it and its 
authorized agents, and of causing the public to believe that the défend- 
ants are the plaintiff's authorized agents, they, the défendants, hâve 
made and are making, and threaten to continue to make, certain falsç, 
and misleading représentations, particularly in that : First, they main- 
tain in a conspicuous place upon their business building the word 
"Fords"; second, they hâve caused to be printed and use certain 
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posters upon oil cans containing automobile oil, upon wliicli posters is 
a winged pyramid, with the script word "Ford" tliereon, imitative of 
tlie plaintiiï's trade-mark, and at the bottom of the poster the words 
"Benjamin E. Boone & Co., Ford Agents, Portland, Oregon" ; third, 
they falsely and fraudulently represent to prospective purchasers of 
Ford cars that they are Ford agents, and that they obtain Ford cars 
in quantity f rom the plaintifiE's factories ; fourth, they hâve caused to 
be printed in the Portland classified index of the Pacitic Téléphone & 
Telegraph Company's directory the following: "Boone, Benj. E. & 
Co., Ford Auto Agency, 514 Aider St., Main 3966;" fifth, they hâve 
importûned certain of the plaintiff's "agents" to breach tlieir "agency" 
contracts with the plaintiff, and in collusion with such agents they 
hâve sent in to plaintiff's factories f aise and fictitious orders for cars ; 
sixth, they hâve advertised in the local papers the sale of Fbrd auto- 
mobiles which they fraudulently obtained through the plaintiff's agents, 
at priées greatly below the regular, advertised, retail selling price of 
the plaintiff's cars. 

The signiiicance and materiality of the fifth and sixth spécifications 
dépend largely, if not entirely, upon the effect we give to the 
plaintiff's "agency contract," which the défendants contend is invalid. 
This contract is of great length, and we refer to such features only 
as hâve direct bearing upon the question of its validity. It purports 
to appoint an "agent" for the sale of the plaintiff's cars and of acces- 
sories and parts, and to provide facilities for making repairs. The 
right of the "agent" to sell is limited to certain defined territory. He 
may sell cars only to users residing in such territory, and only at the 
list retail priées fixed by the plaintiff. He must pay 85 per cent, of 
such list price in advance at the time of ordering the cars, and must 
pay freight charges and other expenses incident to the transportation 
of the cars from the factory to the agency, as well as taxes and In- 
surance, and must suffer such loss, if any, as is sustained by injury to 
the cars from the time they leave the factory until they are delivered 
to the purchasing user. The 85 per cent, cash advance is the full 
money considération which the plaintiff receives, but under the terms 
of the contract it retains complète title until a bill of sale signed by it 
has been delivered to the vendee, who shall be only a user, that is, one 
who purchases for immédiate use, and not for resale. Additional com- 
pensation is provided for the "agent" over and above the 15 per cent, 
of the retail price by way of graduated commissions, depending upon 
the aggregate amount of sales during the year. The "agent" is requir- 
ed to "maintain on his own account and at bis own expense a place of 
business and properly equipped repair shop, * * * ^^^^^ shall 
employ compétent, efficient salesmen," and the plaintiff is not to be 
held responsible "for the rent, taxes, wages, or other charges or lia- 
bilities of any nature" arising ont of or in connection with such busi- 
ness. Provision is also made for advertising and for many other dé- 
tails. The défendants' contention in brief is that, while the instrument 
is adroitly phrased, for the purpose of giving to the relation between 
the plaintiff and the other party, whom we shall call the consignée, the 
appearance of an agency, they in reality stand in the relation to each 
other of vendor and vendee. 
244 F.— 22 
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[1] The first question is whether or not, even if vve assume the 
invalidity of the agency contract, the défendants may, in the conduct 
of their business, engage in the deceptive practices pointed eut in the 
first four spécifications. It is too narrow a view to take of the scope of 
the doctrine of unfair compétition to say, as is suggested, that there 
can be no unfair compétition in such case because admittedly the de- 
fendants are selling genuine "Ford" cars. If there is no advantage 
to them and no corresponding disadvantage to the plaintiff, why the 
pretense of being a Ford agency? The purchase of an automobile 
is not like the purchase of a sack of potatoes. An automobile is a com- 
plex mechanism, designed to be used for an indefinite length of time. 
Parts wear out and must be replaced. The ordinary purchaser realizes 
that he is incompétent to judge whether in ail respects an offered car 
is up to the manufacturer's advertised standard. It is a considération 
of some importance to him to be able to deal with the maker or its 
recognized agent. He desires the assurance that the article he pur- 
chases is standard; that it has the maker's guaranty; that he will be 
able to procure parts and accessories as he may need them; and, of 
course, that no question will be raised touching his title. Obviously 
the défendants could not give a prospective purchaser ail of thèse as- 
surances. If they are rightfuUy in possession of new "Fords," they 
may, as a matter of course, sell them where and to whom they please, 
and as an inducement they may eut the plaintilï's price, but they can- 
not, by pretending to be its agents, thus do it the double wrong of 
pirating upon its patronage, and also injuring it in the estimation of 
the public, by making it appear to be actually selling its cars at dif- 
férent prices, while professing to maintain the same price for ail. 
Such deceptive practices are of the very essence of unfair compéti- 
tion. 

"A distinctive iinine of a place of business will be proteoted as a trade-name 
against use or imitiition by otliers. Deceptive sigus and naines upon a place 
of business or deceptive dress of a store will be en.ioined. Tbe rigbt to tbe 
exclusive use of a distinctive name or sign in a partlcular locallty may be 
acquired." 38 (:!yc. 820. 

It is suggested in their brief that the défendants did not expressly 
claim or advertise that they were "agents of the Ford Motor Com- 
pany." It is true that they did not, by advertisement or otherwise, 
make such claim with précision or in technical language, but such a 
défense is as common as it is futile. As was said by Mr. Justice) 
Bradley in Celluloïd Mfg. Co. v. Cellonite Mfg. Co. (C. C.) 32 Fed. 97: 

"It is not identical with the complalnant's name. That would be too gross 
an invasion of the complainant's rights. Similarlty, not Identity, is the usual 
recourse when one party seeks to beneflt himself by the good name of another. 
What similarity is suflicient to eflfect the object has to be determined in each 
case by its own circumstances. We may say, geuerally, that a similarity which 
would b€ likely to deceive or mislead an ordinary, unsuspectlng customer is 
obhoxious to the law." 

The défendants used plaintiff's trade-mark after the manner of a 
regular Ford agency. They falsely and with the intent to deceive ad- 
vertised that they were "Ford agents," and that they are a "Ford 
auto agency," and for the same purpose they hâve fraudulently rep- 
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resented to prospective purchasers of Ford cars that they were "Ford 
agents." Admittedly they resorted to tliese practices for the purpose 
of deceiving, and there can be no question that the means employed 
were well adapted to that purpose. It may be that some people, with 
knowledge of the actual conditions, would purchase cars f rom the de- 
fendants for $25 below the current price, but, upon the other hand, 
it may very well be assumed that others would pref er to pay the addi- 
tional $25 for the assurances and security supposed to attend purchas- 
es through a regular agency, and in its enjoyment of the trade which 
would naturally corne to it from this latter class the plaintifï is en- 
titled to protection against the défendants' unfair and deceptive prac- 
tices. 

[2] Passing now to a considération of the validity of tlie agency 
contract: The défendants attach controlling significance to the fact 
that the consignée must pay the fuU money considération before or 
at the time he receives the cars; the argument being tlaat such pay- 
ment ipso facto opérâtes to transfer an unqualified title, notwith- 
standing the express agreement of the parties to the contrary. It is 
urged that the contract is only an adroit attempt to avoid tlie effect of 
certain décisions of tlie Suprême Court of the United States, such 
as Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 28 Sup. Ct. 722, 52 L. 
Ed. 1086, Dr. Miles Médical Co. v. John D. Park & Sons, 220 U. 
S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502, Standard Sanitary Mfg. Co. 
V. United States, 226 U. S. 20, 33 Sup. Ct. 9, 57 L. Ed. 107, Bauer 
& Cie V. O'Donnell, 229 U. S. 1, 33 Sup. Ct. 616, 57 l,. Ed. 1041, 50 
L. R. A. (N. S.) 1185, Ann. Cas. 1915A, 150, and Straus v. American 
Publishers' Ass'n, 231 U. S. 222, 34 Sup. Ct. 84, 58 L. Ed. 192, L. R. A. 
1915A, 1099, Ann. Cas. 1915A, 369, and that it runs counter to the 
principles recognized in Straus v. Victor Talking Machine Co. (No. 
374) 243 U. S. 490, 37 Sup. Ct. 412, 61 L. Ed. 866,_ decided April 9, 
1917, and perhaps of the corapanion case. Motion Picture Patents Co. 
V. Universal Film Co., 243 U. S. 502, 37 Sup. Ct. 416, 61 h. Ed. 871, 
decided at the same time. The plaintiff cites, among others, Bement 
V. National Harrow Co., 186 U. S- 70, 22 Sup. Ct. 747, 46 L. Ed. 1058, 
and United States v. Keystone Watch Co. (D. C.)_218 Fed. 502, 514. 
It is to be admitted that the plaintiff, before parting with possession 
of its cars, requires the payment by the consignée of the entire money 
considération which it expects to receive. Indeed, if the aggregate of 
the sales consummated t^ the consignée in a year exceeds a certain 
amount, the plaintifï is under obligation to return to it a part of the 
advance payment, by way of commissions. The défendants' conten- 
tion, however, ignores the fact that there are other considérations 
deemed by the plaintifï to be valuable, and without the promise of 
which it would doubtless décline to enter into the contract. It agrées 
with the consignée that, in considération of his paying 85 per cent, of 
the list retail price and of his promise to sell only within a certain 
territory to a user for a stipulated price, it will consign the car to 
him, but will retain title thereto until it shall hâve received the full 
considération. May the consignée, knowing that the plaintifï will not 
deal with him unless he exécutes such a contract, assent to ail of such 
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conditions, but with the intention of abiding by only one o£ them, 
and, iipon the performance of this one, secure the absolute title to the 
car? If, instead of providing for the consignee's possession as soon 
as he pays the stipulated amount, it were agreed that the plaintiff 
should retain possession and deliver only to the purchasing user, could 
the consignée require dehvery to himself, or to a dealer for resale ? 
Or, if, instead of receiving payment of 85 per cent., the plaintiff 
received but 80 or 84 per cent., with the understanding that the right, 
and the only right, obtained by the consignée was to hâve possession 
of the car, with the powcr to negotiate a sale thereof to a user, to 
whom, and to whom only, the plaintiff would be bound to convey the 
title upon receiving the remaining 5 per cent., or 1 per cent., as the 
case might be, would there be any doubt of the rétention of the tide 
by the plaintiff, with the right to décline to convey to anyone other 
than the purchasing user? But other considérations are sometimes 
quite as valuable as the money to be paid for an article. 

Admittedly the plaintiff has the right to sell its cars where and to 
whom it may choose, and for such price as it may see fit. It may dé- 
cline to deal with the trade at ail, and, dispensing with middlemen, sell 
directly to users, by mail, or through traveling salesmen or local agents. 
Accordingly it may lawfully appoint an agent at Portland authorized 
to sell its cars, limiting bis authority to sales within a prescribed ter- 
ritory, and to users, and for a iixed price ; and it may impose as one 
of the conditions of sale that it will not pass title except to the ulti- 
mate user and after such price has been paid in full. In short, the 
plaintiff may lawfully do precisely what it professes to be doing under 
the existing contract, and the question therefore is not whether its 
object is legitimate, but whether the means it employs are unlawful 
or are for some other reason ineffective. Even if it be held that the 
contract under considération does not create an agency in the strict 
sensé, but in effect provides for a sale, it is still clearly the understand- 
ing of the parties that it is a conditional or restricted sale, and that 
the title to the cars passes only upon a compliance with the other con- 
ditions, as well as that of paying the 85 per cent. 

[3] The intent of the parties is clear enough, and the only question 
is whether effect can be given to such intent. It being a well-recog- 
nized principle of law that the vendor may retain title to the thing 
sold until the full stipulated considération there for shall hâve been 
paid (Bailey v. Baker Ice Mach. Co., 239 U. S. 268, 36 Sup. Ct. 50, 
60 L. Ed. 275), it would seem that, if we are to hold the stipulation to 
that effect in this contract invalid, it must be because under the cir- 
cumstances of the case such a transaction would be violative of some 
rule or principle of public policy. But, when the conditions are an- 
alyzed, what public interest would be subserved by striking down the 
contract and thwarting the intent of the parties thereto? As already 
suggested, it would be entirely possible for the plaintiff to accomplish 
ail the objects which it seeks under the présent plan, by marketing 
its product through its own agencies, so constitutéd that there could 
be no doubt that its salesmen were its agents merely, and not vendees. 
But, were it otherwise, what benefit would resuit to the public by open- 



FORD MOTOR CO. V. BENJAMIN E. BOONE, INC. 341 

ing the door for the bushwhacking compétition which, and wliich only, 
is likely to follow? It is to be borne in mind that the plaintiff bas 
no monoply of tbe automobile business, but only of one out of almost 
innumerable kinds of cars, ail differing in détail one from the other, 
but of the same gênerai type and ail designed to be used in the same 
gênerai manner, and for the same gênerai purpose. If, as was ad- 
mitted to be the fact in the Motion Picture Patents Company Case, 
the plaintiff's car were wholly indispensable to the carrying on of a 
great industry, and if its plan of marketing were such as to constitute 
an instrument of oppression or favoritism, then the courts should per- 
haps be astute to discover means by which to disorganize its System 
and to encourage compétitive effort as between the salesmen or dis- 
tributors of its product ; but such is not the case. Whatever its merits, 
the Ford car is not, except in the most remotely relative sensé, essen- 
tial to the well-being of the public or any group thereof, or any in- 
dividual. There are other automobiles in great variety available to 
any one who lias need and desires to purcbase, some cheaper, some 
more expensive, some less efficient, some more efficient, some less at- 
tractive in appearance, others more attractive. Cole Motorcar Co. v. 
Hurst (C. C. A. 5th) 228 Fed. 280, 284, 142 C. C. A. 572. Obviously, 
there fore, the public already has compétition to the fullest extent dé- 
sirable, not a compétition entailing the waste of duplication and over- 
lapprng effort in marketing the product, vvith sporadic price-cutting 
of an irrational sort, but the compétition of many products, each in- 
dependently seeking public favor, against one of like character, but 
slightly différent. Is not each manufacturer now under the highest 
sort of pressure from without? Must it not be alert to discover new 
improvements and conveniences and to keep down to the minimum 
the cost of construction and distribution? It is a matter of public 
knowledge that fortunes are spent in advertising thèse compétitive 
products, in an efi^ort to attract and cultivate public favor. Under 
such conditions will the public be benefited by requiring the manufac- 
turer to assume the further burden of internai guerrilla compétition, 
with the confusion and waste entailed thereby? It is futile to say 
that such a burden will fall not upon the manufacturer or the public, 
but upon the local dealer or distributor. If there were ten dealers 
selling Ford cars in Portland, where there is now but one, would not 
the expense of marketing be greatly increased, and if, as is contended, 
the contract under considération is harsh to the "dealer," does it not 
follow that, with the trade divided into ten parts, and with the expense 
of rentals and personal service multiplied, the price of the car to the 
public would increase ? Does any one suppose that such dealers would 
for any considérable length of time eut the price? In the light of 
expérience is it not so probable as virtually to amount to a certainty 
that the priées would soon reach a common level, and that level would 
be higher than the présent one ? Upon the other hand, will the public 
not hâve the benefit of the freest and most effective compétition if each 
patentée manufacturer of automobiles is permitted to market his 
product in his own way? May it not be assumed that, impelled by 
considérations of self-interest, he will sélect the most economical meth- 
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od, and that the keen and vigorous compétition of innumerable other 
manufacturers will force him to give to the public the major benefit 
arising from his économies? At least, we do not think that we would 
be warranted in holding that the contract hère is inherently vicions. 
If, in fact, it is prejudicial to the public interest because to an unrea- 
sonable degree it opérâtes in restraint of trade and interfères with 
the free play of wholesome compétition, the défendants may plead 
and show the facts. 

When we corne to consider the decided cases, we find that no dé- 
cision cited by either party from the Suprême Court of the United 
States involves the précise question, and that court, it is to be noted, 
appreciating from an early day the growing complexity of our indus- 
trial Hfe and the importance of curtailing the liberty of contract only 
in so far as positive law or considérations of public policy might from 
time to time clearly require, has been careful to limit its décisions 
strictly to the matters directly in issue. Adams v. Burks, 17 Wall. 
453, 21 h. Ed. 700; Bauer v. 0"Donnell, 229 U. S. 1, 33 Sup. Ct. 
616, 57 Iv. Ed. 1041, 50 E. R. A. (N. S.) 1185, Ann. Cas. 1915 A, 150. 
And in reading the cases thèse considérations should be kept in mind : 
There is no attempt hère to bind the purchasing public by a mère 
notice attached to the machine, nor is there any claim that a patent 
is of such force that a violation of the warning or the provisions of 
a notice of that character constitutes an infringement. If involved 
at ail, the rights of the public are only remotely affected. The issue 
is between the patentée manufacturer and the consignée, who hâve 
expressly contracted with each other. In the second place, as we 
hâve seen, the plaintiff is not in the exclusive control of a useful or 
désirable article of commerce, whether patented or copyrighted, for 
which there is no substantial substitute ; that is, it is without the power 
to oppress the public by fixing grossly excessive priées or imposing 
onerous and unreasonable conditions upon the use of its product. It 
controls but one of many similar devices which may be purchased upon 
the open market. In the third place, the plaintiff makes no attempt 
to restrain trade in unpatented or uncopyrighted articles of commerce 
by requiring the use thereof upon or in connection with its cars. 

That this first considération has been deemed to be an important 
one not only appears to be held in other jurisdictions (see Trust Eaws 
and Urtfair Compétition, issued by the government printing office in 
1916, pp. 579, 580, 592, 593, 651, 652), but is abundantly shown by 
the décisions of the Suprême Court already referred to. In Adams 
V. Burks, 17 Wall. (84 U. S.) 453, 21 E. Ed. 700, it was held that, while 
the purchasers from a patentée had the right to manufacture, sell, and 
use the patented article only within the limits of a circle of ten miles 
around Boston, as stipulated in the contract, a purchaser from them, 
of a single patented article acquired the right to use it anywhere. 
Note, toc, the distinction made in Keeler v. Standard Folding Bed Co., 
157 U. S. 659, 15 Sup. Ct. 738, 39 L. Ed. 848: 

"Where the patentée," such is (he language of the court, "has not parted, by 
assigntnent, with any of his original rights, but chooses himself to make and 
vend a patented article manufactured, It Is obvlous that a purchaser can use 
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tlie article in any part of the United States, and, u>iless rentruincé 6?/ a con- 
tract iciih the patentée, eau sell or dispose of tlie sanie." (Italies ours.) 

And again, after reviewing a number of cases, the court says: 

"Upon tbe doctrine of tiiese eases we thinlc it follows tïiat one wlio buys 
patented articules of nuunifaetiire from one autliorized to sell tliem becomes 
possessed of an absolute property in sik-1i artleles, unrestricted in time or 
place. Wlictlier a patentée niay protect himself and liis assignées by spécial 
contracts bronglit liome to tiie j^urcliasers is not a question betore us, and 
upon wliich we express no opinion. It is, liowever, obvions tliat such a question 
would arise as a question of contruct, and not as one under the inhérent mean- 
Ing and effect of the patent law.s." 

In Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 350, 28 Sup. Ct. 722, 
726 (52 I.. Ed. 1086), it is said : 

"In this case the stipulated faets show that tlie boolcs sold by the appel- 
lant were sold at wholesale, and piirchased by tliose wlio made no agreement 
as to thecontrol of future sales of the booU, and took upon themselves no ob- 
ligation to enforce the notice printed in the book, undertaUlng to restrict re- 
tail sales to a price of one dollar ])er coiiy. 

"The précise <iiiestion therefore in this case is: Does the sole right to vend 
secure to the owner of the copyright tlie riglit, after a saie of the booU to a 
purchaser, to restrict fnt\u'e sales of the Look at retail. to the right to sell it 
!it a certain price per <-opy, because of a notice in tlie book that u sale at a 
différent price will lie treated as an infringenient, which notice lias been 
brought home to one undertaking to sell for less tluin the n;tmed sumV We do 
not tliink the statute eau be given such a ccaistruction, and it is to be re- 
membered thar this is jinrely a (piestion of statiitory construction. Tliere is 
no daim in this case of contract limitation nor license agi'eement controlling 
the subséquent suies of the book." 

In Baiier & Cie v. O'Donndl, 229 U. S. 1. 33 Sup. Ct. 616, 57 L. Ed. 
1041, 50 L. R. A. (N. S.) 1185, Ann. Cas. 1915A, 150, confidently re- 
lied upon by the défendants, the issue was expressly defined by the 
court as follows : 

"May a l'Htentce liy notice liniit the price at which future retail sales of 
the patented article niay be made sueli article being in the hands of a re- 
taller by pni'chase froiu the .iobher, who lias paid to tlie agent of the i)atentee 
the full price asked for the article sold." 

And again : 

'The real (piestion is whether in the exclusive riglit secured by statute to 
'vend' a patented arfirli-. tbere is included the right, by notice, to dictate the 
IJrice at which subséquent sales of the article niay be luade." 

In United States v. Keystone Watch Co. (D. C.) decided by Judges 
Buffington, llunt, and Alcl'herson, 218 Fed. 502, 514, it was expressly 
held that : 

"As the owner of thèse patents, the conipany had the right to malce a direct 
agreeineut witb the jobbers wliereby a nilninium price was flxed at which the 
jobbers might sell." 

In stating the issue in one of the two most récent décisions (the 
Motion Picture Patents Company Case, supra), Mr. Justice Clark, 
speaking for the court, said : 

"It Is obvions that in this case we hâve presented anew the inquiry, which 
is arising with increasing frequency in récent years, as to the extent to which 
a patentée or liis assignée is authorized by our patent laws to prescrlbe by 
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notice attachée to a patented machine the conditions of its use, and the sup- 
plies which must be used In the opération of it under pain o£ lufriugemeut of 
the patent." 

The case is also in strîking contrast with what we hâve hère, by 
reason of the fact that the plaintifï's patentée! device "is the only one 
with which motion picture films can be used successf ully," and for the 
further reason that after the device was sold and paid for it continued 
to be subject not only to a restriction as to supplies which could be 
used with it, but to "conditions as to use or royalties which the com- 
pany which authorized its sale might see fit after the sale from time 
to time to impose." Commenting upon this fcature, the court said : 

"The perfect instrument of fax'orltlsm and opjiression vvhlth such a System 
of dolng business, if valld, would put Into the control of the owner of such a 
patent, should inake courts astute, if need be, to defeat its opération. If 
thèse resti'iCtions were sustalned, plalnly the plalntlfC nil.sht, for its own 
Itrofit or that of its favorites, by the obviously simple expédient of ' varylng 
its royaïty charge, ruin any one unfortunate enongh to be dépendent upon 
Its confessedly important improvements for the dolng of business." 

In the Victor Talking Machine Case, supra, the court said: 

"The abstract of the bill which we hâve glven makes it plain: That what- 
ever rights the plaintiff has against the défendants nuist be derived from the 
'license lurtiCe' attaehed to each machine; for no contract rights existed 
between tliem." 

The question in the Standard Sanitary Manufacturing Co. Case, 
as well as in Straus v. American Publishers' Association, was whether 
or not a combination of 80 per cent, of ail the manufacturers of 
enameled ware or of 75 per cent, of ail the publishers of books, copy- 
righted and uncopyrighted, for the purpose of fixing prices and elimi- 
nating compétition, was exempt from the opération of the anti-trust 
laws, merely because enameling is a patented process, and some of the 
books published were protected by copyright. Clearly no such question 
arises hère. Were the plaintifif in a combination with 75 or 80 per 
cent, of the manufacturers of automobiles, for the purpose of fixing 
prices and restricting compétition, we would hâve a similar case. The 
chief reliance of défendants seems to be upon Dr. Miles Médical Co. 
V. Park & Sons Co., 220 U. S. Z7?>, 31 Sup. Ct. 376, 55 L. Ed. 502. 
The complainant there was engaged in the manufacture and sale of 
proprietary medicines, prepared by means of secret formulas, but 
touching which there was no patent or other statutory grant. It 
adopted an intricate System for maintaining uniform prices to the re- 
tail as well as to the wholesale trade. In the respect in which the case 
has a bearing upon the question hère under considération, it may best 
be distinguished by the f ollowing excerpt quoted from the opinion : 

"The first Inqulry Is whether there is any distinction, with respect to such 
restrictions as are hère presented, between the case of an article manu- 
factured by the owner of a secret process and that of one produced under 
ordlnary conditions. The complainant urges an analogy to rights secured by 
letters patent. Bernent v. National Harrow Company, 186 U. S. 70 [22 Sup. 
Ct. 747, 46 Li. Ed. 1058]. In the case cited there were llcenses for the manu- 
facture and sale of articles covered by letters patent with stipulations as to 
the prices at which the llcensee should sell. The court said, referring to the 
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aet of July 2, ISOO (pnses 92, 03): 'But that statute clearly does not refer to 
that klnd of restraint of Interstate oommerce whicli inay arlse from reason- 
able and légal conditions iraposed upon tlie assignée or llcensee of a patent 
l)y the owner tliereof, restricting tlie tenus upou which the article may be used 
and the priée to be demaiided theretor. Such a construction of the act, we 
tiave no doubt, was ncver contemplated by its framers.' 

"But whatever rights the patentée niay enjoy are dorivod from statutory 
grant under the authorlty conferred by the Constitution. 1"his grant is based 
upon publie considérations. The purpose of the patent law is to stlniulate In- 
vention by protectlng inventors for a Cxed tinio in the advantages that may be 
derlvcd from exclusive manufacture, use, and sale." 

It may be noted that the passage hère quoted from Bernent v. Na- 
tional Harrow Company was subsequently again approved in the 
Standard Sanitary Manufacturing Company Case, supra. 

By drawing attention to the fact that the plaintifï's antomobile hère 
is covered by letters patent, we do not intimate the view that the pat- 
ents of themselves would be a sufifîcient basis upon which to grant the 
reHef sought. As has been f requently held, the statutes conferring ex- 
clusive rights upon the patentée do not of their own vigor perpetuate 
such rights indefinitely, and therefore an nnconditional sale of a pat- 
ented article releases it from the patentee's control. So, going a step 
further, the patentée cannot unconditionally sell the article patented, 
and by attaching a notice thereto so extend the scope of the patent as 
to enable him successfully to claim that a violation of the provisions 
of the notice constitutes an infringement of his statutory right, as was 
the contention in the "Sanatogen" Case (Bauer v. O'Donnell). The 
plaintiff hère mnkes no such claim. It is asserting only the right, to 
be exercised within such limits as may be prescribed by statutory law 
or considérations of sound public policy, expressly to contract with 
the person to whom it delivers possession of its patented product to 
reserve to itself a measure of the absolute ownership and control with 
which admittedly it is invested. So far as we are advised by the con- 
tract, and that is ail that we hâve before us, the plaintiff's System of 
selling its cars cannot be made the means of laying an unreasonable 
restraint upon the f ree play of compétition or of dealing oppressively 
with the public. Presumably the contract was adopted in good faith, 
to accomplish an object which apparently is in itself legitimate. It is 
of no présent interest that in some of its provisions it may be harsh, 
or even unenforceable as against the consignée ; he is not complaining. 
If he desires to withdraw from the relation, that is his right, but he 
cannot at the same time claim ail the benefits of the contract and re- 
pudiate its burdens. 

The objection that the complaint is insufficient to disclose jurisdic- 
tion in the court below we bave considered, but it is deemed to be 
without merit. 

The judgment will be reversed, with directions to overrule the mo- 
tion to dismiss, and to take further proceedings not out of harmony 
with the vicws hereinbefore expressed. 
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WILLIAMS r. VREELAND. 

(ttrcult Court o£ Appeals, Thlrd Circuit. August 21, 1!)17.) 

No. 2239. 

1. Banks and Banking ®=3248(1) — Stockholdees— Double Liabilitt. 

Where a i)erson, witli full knowledge of the fact, becoiiics a l'ecord 
shareliolder in a national banlàng association, tlie double liability iuipos- 
ed by lîev. St. § 5151, continues uutil by liis act lie removes his nauie froni 
tlie record, and a transfer of his shares witliout a cliango in tlie corporate 
records does not fj'ee biin froui liability. 

2. Bakk8 and Baskino ®=»210(3) — ^Xational Bank— Siiaueiioldebs— Lja- 

BILITY— "RaTIMCATION." 

Wbere a ]>ersou beeomes and for a time contlnncs to be a rosistered 
sharehoider lu a national bankiiiR association witliout Icuowledge of that 
fact, he does not incur tbe double liability iniposed by Rev. St. § 5151, 
unlcss he approves tlie transfer by a ratitlcation which Iniplies an intend- 
od approval with full knowledge, and uutil sucli ostensible sharehoider 
does or assents to some act of tlie party crcating the alleged relation, no 
estoppel can arise. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Katilication.] 

3. Baxks and Bankino <g=3L;50(5) — SuARBiroLnERS — Pbima Facie Liabilitt. 

Proof that défendant was a sharehoider of record In a national banking 
association and that slie (Ud noVhing to reuioye her uame establishes a 
piima facie case of tbe liability to assessinent for the double liability im- 
posed by Rev. St. § 5151. 

4. Ba.\ks Axn Ba.\ki,\« <®='250(5) — Suit Aoainst Stockuoldek — Bukden ob' 

rEOOF— STIU'TING of Burdex. 

AA'here a banlv receiver suiiig to enforce au assessinent a.sainst a sliare- 
holder makes out a ]u-inia facie case, the burden of proving nouliability 
shifts to tlie sharehoider. 

5. Ba.n^ks and Banking <g=3240(.3) — SuAnEnoLOEns — Liaiulity— "Ratifica- 

ïroN." 

Where a hushand witliout lier knowledge traiisferred to his wife on 
the books of a national banking as.«<H')at)on stock owned by liim, the 
wife's ludorsenieiit of a clieck payable to the husband aiid iudorsed by 
hini, «hicli was dra^n in paymeut of a dividond deelared before the 
transfer, does not aiiiount to a ratification reiideriiig her liable as a share- 
hoider; the check not indicatlns: that she was the holder of the slmres. 

6. Banks and Banking <S=>249(.'!) — Stockholders — Liability— Evidence — 

"Ratification." 

In suit by the receiver of a naticuial bank to <>nforce an assessmeot 
agaiust défendant, who a[)|ieared on tlie books of the association as a 
shareliolder, wbere défendant deuied liability on the ground that the 
shares had been transfcried to her hy her husband without her knowl- 
edge. and that she bad nevcr ratHiPd the transaclion, the fact that de- 
fendant, at tbe request of her hnsband, who. in answer to questions, mere- 
ly inforined her that be bad niade a niistake, indoi-sed a power of attor- 
n'ey on the back of tlie corlificatps to sucli stock, did not, where she was 
not inforined that the ecrtiticatos were in her nanie, establish a ratifica- 
tion of the transfer, rendering défendant liable as a sharehoider, and a 
contrary flnding wtis warranted. 

7. EVIDFN'OE (g=566 — l'RKKT.'JrPTIONS. ' 

Where a wife Indorsed certificates of bank stock which had been trans- 
fened on the books of the banking association to her by her husband 
without knowledge-. there is a presumption of law that she knew the na- 
tui'e of the transaction. 

^=3For other cases see Bame toplc & KBY-NUMBBR In ail Key-Numbered Digest» & IndeXM 
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8. Evidence <s=58C — Presumi'tions— Effect. 

A presumptlon stands in lieu of évidence of tlie fact, and may support 
a finding if not rebutted. 

9. Appeal and Erbob <S=1002 — Review— Verdict. 

Wliere the presumptions and évidence are conflicting, a verdict of the 
jury thereon is conclusive. 

10. Trial <@=5l77 — Bindi.\o Instruction— Efeect of Request. 

A prayer by eaeli party for bindiiig instructions in lus favor Is équiva- 
lent to a joint request for a flnding of fact by the court, and does not 
amount to a submission wltliout the intervention of a jury within Rev. 
St. §§ 649, 700 (Comp. St. 1916, §§ 1587, 1608) ; heuee the direction of a 
verdict by the court is conclusive. 

In Error to the District Court of the United States for the District 
of New Jersey ; Thos. G. Ilaight, Judge. 

Action by Christopher L. Williams, as receiver of the First National 
Bank of Bayonne, against Mary A. Vreeland. There was a judgment 
for défendant, and plaintifï brings error. Affirmed. 

Barber, Watson & Gibboney, of New York City (Stuart G. Gibboney 
and George M. Burditt, both of New York City, of counsel), for plain- 
tiff in error. 

Pierre P. Garvin, of Jersey City, N. J., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The single question is, whether the 
défendant is Hable for an assessment, under Section 5151, R. S., on 
stock standing in her name on the books of an insolvent national bank. 

In September, 1913, William H. Vreeland was the record owner of 
125 shares of stock of The First National Bank of Bayonne, and Mary 
A. Vreeland, his wife, was the record owner of 15 shares. After the 
déclaration of a dividend, and before its payment on October Ist fol- 
lowing, Vreeland resolved to make a présent to his wife of 100 of his 
shares. He did not, either then or later, disclose or even remotely 
intimate to her his intention, but proceeded to carry it out by sur- 
rendering to the bank certificates in his name for 100 shares, and hav- 
ing issued certificates in her name for a like number, and requesting 
that a chèque for the declared dividend on thèse shares be drawn in 
her favor. It being impracticable to comply with this request, because 
dividend chèques had already been drawn to shareholders of record 
upon the closing of the books, he accepted the new certificates in his 
wife's name and a chèque for dividends thereon in his own name. 

Within a day or two Vreeland changed his mind about presenting 
the shares to his wife, and without mentioning the matter to her, con- 
sulted the bank's président as to a method of getting them back in his 
name, representing that the shares were good collatéral and if given 
to his wife it might be av^'kward to get them again. The bank officiai 
advised him to procure his wife's signature to the customary power 
of attorney on the back of the certificates, and instructed him how the 
shares coukl again be placed in his name by transfer and registration 
of the wife's certificates (which had not been registered) and registra- 

©isFor Dtlier cases see samD topic & KEY-NUMBEK in ail Key-Numbered Dlgests & Indexes 
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tion of the new certificate to be issued. He thereupon secured his 
wife's signature, but never surrendered the certificates for transfer or 
registration. He endorsed the dividend chèque and presented it to 
his wife, who likewise endorsed it and got the dividend. To that ex- 
tent he carried out his idea of a gift, without teUing his wife the meas- 
ure of his first intention. 

With the certificates of Mary A. Vreeland endorsed and outstanding, 
the bank failed, and a receiver took over its afïairs. The Comptroller 
of the Currency levied an assessment under Section 5151, R. S., of 100 
per cent, against the bank's shareholders. Although 115 shares were 
then standing in the name of Mary A. Vreeland on the stock ledger 
and notice of assessment on that number was mailed to her, tlie re- 
ceiver treated 100 of thèse shares as though they belonged to her hus- 
band. In enforcing the assessment against both Vreelands (who were 
without money yet were possessed of property), the receiver took the 
bond of William H. Vreeland for $25,000, conditioned for the pay- 
ment of his assessment of $12,500 on 125 shares (25 shares admittedly 
being his and 1(X) being the shares represented by his wife's certificates 
then in his hands). In this bond his wife joined to bar her dower. At 
the sanie time Mary A. Vreeland gave a bond for $3,000, conditioned 
for the payment of her assessment of $1,500 on hçr 15 shares. In this 
bond her husband joined. Execution was issued on both, followed by 
sales resulting in deficiencies. Mary A. Vreeland paid the deficiency 
on her bond and thus fully met the assessment against her 15 shares. 
William H. Vreeland had in the meantime gone into bankruptcy, and 
was unable to meet the deficiency on his bond, amounting to $5,660.80 
and interest. Thereupon the receiver shifted his attack and instituted 
this suit against Mary A. Vreeland on her liability under Section 5151, 
R. S., upon the 100 shares which stood in her name, seeking to recover 
the deficiency on her husband's bond, given to meet the assessment 
enforced against him on the same 100 shares. 

The trial court found it unnecessary, as we do, to pass upon ques- 
tions raised as to the release of the wife's liability because the certifi- 
cates for the shares had not been registered and because demand for the 
amount of the assessment had been made upon and settlenient accepted 
from her husband. The determining question was and is, What was 
the liability of the wife on the record entry of her stock holding at the 
time of the assessment? 

At the trial, the receiver proved that the défendant was a record 
shareholder. This the défendant admitted but pleaded her ignorance 
of it, showing by the testimony of others the circumstances how she 
became such and by her own testimony how she in ignorance contin- 
ued such. The receiver also proved that she had donc nothing to 
cause her name to be removed from the record. This also she ad- 
mitted. 

As there was no dispute in the testimony, counsel agreed that there 
was no question for the jury, and on motions for binding instructions 
for both the plaintifif and défendant, submitted the question to the 
court. 

The question submitted, as we understand it, was not a question of 
what is the légal liability of a record shareholder of a national bank 
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to assessment under Section 5151, R. S. That liability, urider varying 
circumstances, bas been defined by the statute and settled by the courts. 
The question, as \ve view it, was one of évidence, or rather, of the 
sufficiency of évidence to bring the défendant as a shareholder within 
or to excuse her from the liability imposed by law. 

[1] Section 5151, U. S. R. S., provides, that shareholders of a na- 
tional bank shall be individually and ratably responsible for ail debts 
and engagements of the bank to the extent of the amount of their 
stock therein at the par value thereof, in addition to the amount in- 
vested in such shares. This is generally known as the "double liability" 
act. As to its effect upon a record holder of stock, the Suprême Court 
has said (Matteson v. Dent, 176 U. S. 521, 20 Sup. Ct. 419, 44 h. Ed. 
571): 

"But the settled doctrine Is that, as a gênerai rule, the légal owner of stock 
of a national bank association — that is, the one in whose name stock stands 
on the books of the association — reniains liable" to the association "so long 
as the stock Is allowed to stand in his name on the books, and consequently, 
that although the registered owner may hâve made a transfer to another per- 
son, unless it has been accompauied by a transfer oïi the books of registi'y of 
the association, such registered owner remains liable." 

[2] When, therefore, a person becomes a record shareholder with 
full knowledge of the fact, he continues such (notwithstanding he may 
hâve disposed of his shares) until by his act he removes his name from 
the record. But it has developed in the cases that persons hâve become 
and hâve for a time continued record shareholders viàthout knowledge 
of that fact. With respect to the liability of such the Suprême Court 
has expressed itself. In Keyser v. Hitz, 133 U. S. 138, 10 Sup. Ct. 
290, 33 L. Ed. 531, the court, speaking with référence to the facts of 
that case, said: 

"It is true, as already suggested, there was eildence tending to show that 
the transfers of stock were made originally wlthout defendant's knowledge, 
and the jury might reasonably liave concluded. under ail the évidence, that 
the transfers were made, and caused to be made, by her husband. * * * 
The vital question remained whether the défendant became the owner of the 
stock within the meaning of the statute regulatiiîg the individual liability of 
the shareholders of national banking associations. * * * 

"If she became airurc of the transfers, after they were made, and there- 
after recelved the dividends, she became a shareholder for ail purposes of In- 
dividual liability in respect to the eontracts, debts and engagements of the 
bank, as fully as If the transfers had been made originally with her knowl- 
edge and consent. * * * 

"We must not be understood as saying that the mère transfer of the stocks 
on the books of the bank to the name of the défendant imposed upon her the 
individual liability attached by law to the position of shareholder in a nation- 
al banking association. // the transféra icere, in fact. irUhout lier knowledge 
or consent, and she wa^ not informed of what was no donc — nothinr/ more ap- 
pearing, she would not be held to hâve assumed or inewred liability for tlie 
debts, contracta and engagements of the bank. But if, after the transfers she 
joined in the application to couvert the savings bank into a national bank, or 
in any other mode approved, ratified or acquieseed in such transfers, or ac- 
ceptée! any of the benefits arising from the ow'nership of the stock thus put 
in her name on the books of the bank, she was liable to be treated as a share- 
holder, with such responsibility as the law imposes upon the shareholders of 
national banks." 
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The test of liability therefore seems to be the fact of being a record 
shareholder, knowledge of that fact, and some act in approval or rati- 
fication of it. Along this line the cases hâve been tried. 

In Kenyon v. Fowler, 155 Fed. 107, 83 C. C. A. 567, affirmed 215 
U. S. 593, 30 Sup. Ct. 409, 54 h. Ed. 341, the case turned on the de- 
fendant's admitted knowledge, that by an unauthorized act stock had 
been placed in his name for the ostensible purpose of holding him 
out as a stockholder, and on the inference of his acquiescence therein 
because of his failure to disapprove or repudiate the act. 

In Keyser v. Hitz, 133 U. S. 138, 10 Sup. Ct. 290, 33 h. Ed. 531, 
stock had been placed in the name of the défendant without her knowl- 
edge, but knowledge thereafter was imputed to her by her acts in 
joining in an application to convert the savings bank into a national 
bank, and by accepting chèques for dividends on the stock drawn to 
her order and by her endorsed. Having accepted benefits arising from 
her stock ownership she was estopped to deny her liability. National 
Bank v. Case, 99 U. S. 628, 632, 25 L. Ed. 448; Pauly v. State toan 
.& Trust Co., 165 U. S. 606, 612, 17 Sup. Ct. 465, 41 L. Ed. 844. 

In Finn v. Brown, 142 U. S. 56, 57, 12 Sup. Ct. 136, 35 I.. Ed. 936, 
the person in whose name stock was entered on the books, was a di- 
rector of the bank and açting cashier. To become the former he had to 
be a stockholder, and had to make an affidavit that he was a stock- 
holder; while as a part of his duties in the latter position, he kept the 
stock ledger. He was therefore conclusively presumed to hâve known 
that he was a stockholder. 

The law of ratification which we think applies to the case in hand, is 
that stated by the Court of Appeals of New York in Glenn v. Grath, 
133 N. Y. 38, 31 N. E. 344, as follows: 

"It (a ratification) iniplips a conuctous and imiended approval of the acf 
doue. It rests npon tbe actuul nnd existins purpose to innke such approval. 
Ilence, the courts sa.v, that it must occur with fiill knowledge of ail the facts." 

Referring to the principle of estoppel, the court said : 

"Tliat question is not reaclied, because before it can Ije reached there must 
be shown to exlst some act of the part.v, done by him or witli lils assent, creat- 
ing the alleged apparent relation. That fact must b<» estal)lished before any 
question of estoppel can arise. If the act done, the false appearauce created, 
Is the act, not of the party, but of some third person, such party is in no man- 
i;er bound or affected b.y it unies» he either originally authoriiied It or subse- 
quently ratified it." 

And again the court said : 

"Where the shareholder cons<'ionsly accei>ts thnt relation, he onght to bear 
its burdens as well as enjoy its benefits, and it is easy to iniply a promise to 
perforin that duty. But whei'e he does not accei)t tlie relation, where it was 
put upon him by another without anthority and asainst his will. where, in- 
stead of accepting its benefits, he répudiâtes theni at serious loss, where his 
miiid and that of the conipany never met in any coutractual relation, where it 
was not his duty to j)ay, and he explicitly refused to talfe wluit was offered, 
ail foundation for an iraplied promise is gone. The facts do not admit of it, 
for the laïc doci not raisc a fiction to occomplifih a ivrong. And thus ajîain we 
corne to fie proposition that tlie real truth must be ascertatned, and wheji 
ascertained must control. And that real truth is that the défendants repndi- 
ated and did not ratlfy the unauthorized act of McKim. The wkole force of a 
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ratiflcalion lirs in conadous and intended anxcnt mih full lnwirlcâge of fhe 
facts. If thcre is n-o Huch intv.nt and no mwh voUlimi, but a contrarv intcnt 
and an opposite puri)ose. thcre tu no ratifieatimi. Tlie absence of any such in- 
tent and the présence of a différent one is clearly disclosed by the facts." 

This being the law, the question in this case, as we hâve said, be- 
comes one of évidence : Has the jilaintiff estabhshed the defendant's 
Habihty by stifficient testimony? Or has the défendant overcome the 
plaintiff's case by évidence sufficient to estabhsh her non-habihty? 

[3, 4] The plaintifï proved that the défendant was a shareholder of 
record and that she did nothing to remove her name as such. This 
was sufficient to estabhsh prima facie the defendant's habihty. Finn 
V. Brown, 142 U. S. 56, 57, 12 Sup. Ct. 136, 35 L. Ed. 936; Matteson 
V. Dent, 176 U. S. 521, 530, 20 Sup. Ct. 419, 44 L. Ed. 571. The bur- 
den then shifted to her (Finn v. Brown, supra) to show that the act of 
making her a shareholder was in the first instance unauthorlzed ; 
that it was without her knowledge or consent ; and that she has not 
since acquiesced in or ratified it. That she has sustained the burden 
upon the first two points is not disputed ; theref ore the remaining ques- 
tion is as to évidence of her ratification. 

[5] Evidence of the defendant's ratification is restricted to lier two 
acts, first, of endorsing a dividend chèque and receiving the dividcnd ; 
and, second, of endorsing the certificates of stock, that is, of signing 
the power of attorney on the back of each. The first may readily be 
disposed of . 

It is urged that in signing the dividend chèque the défendant came 
within the case of Keyser v. Hitz, supra. In that case the wife re- 
ceived three chèques made to her order. The chèques showed by ap- 
propriate printing that they were dividend chèques on stock of a named 
national bank. By endorsing them the court charged her with knowl- 
edge of what they inevitably told her. But hère the chèque endorscd 
by the wife, though a dividend chèque, was made to the order of the 
husband, who first endorsed it. Her endorsement of a chèque made 
payable to the order of her husband, in carrying out what indubitably 
was a présent to her, did not charge her with notice that the stock up- 
on which the dividend was declared stood in her name. Following the 
reasoning in Keyser v. Hitz, the légal iixference and imputation are just 
the contrary. By accepting from her husband a dividend chèque 
made payable to his order, she was justified in thinking that the stock 
upon which it was issued stood in his name. This thought, doubt- 
less, had a bearing upon her next act. 

[6] The defendant's next and last act in relation to the bank stock 
which had been placed in her name without her knowledge or con- 
sent, was in affixing her signature to the power of attorney upon the 
back of each certificate. This she did without looking at their face, 
or learning what they were. Her husband placed the certificates be- 
fore her face down, and said, "Mary, will you sign thèse papcrs for 
me?" She said, "What are they?" He replied, "They are some 
bank stock; I bave made a mistake." Continuing, she testified: 

"I didn't know that the certificates were In my name ; I didn't linow any- 
thlng about them ; I knew that Mr. Vreeland would not ask me to do any- 



352 244 FEDERAL RErOEÏER 

tliiiiK I slionld not do; he never has. • * » He didii't toll me It was in 
my naine. * * * He didn't tell me In what respect lie liad made a mis- 
take. I didn't feel that he should explain It. Ile Just said he had made a 
mistake and asked me to sign it. That was ail." 

Considering this testimony in connection with corroborating testi- 
mony, it appears to us, that what Mary A. Vreeland did, in légal ef- 
fect, was to make a valid exécution of a power of attorney for the 
transfer of stock. That act, in so far as it authorized a transfer of 
stock, she cannot avoid by pleading ignorance. As the question hère 
does not involve the validity of the act to efïect a transfer, but con- 
cerns its evidential imputation of the knowledge with which it was 
donc, we are of opinion that the circumstances which attended the 
act wer© a part of it, and affected the evidential inferences to be drawn 
from it. Thèse circumstances show, that before acting, the défend- 
ant requested to be informed as to what she was asked to do; this 
information was denied her. It was denied her under représentations 
and influences, which, when she acted, led her to believe she was do- 
ing ■ something entirely différent from that which she was actually 
doing; that is, she was made to believe she was correcting a mistake of 
her husband, a mistake afifecting his affairs, not that she was dealing 
with or assigning away her own property. Therefore, we think the 
circumstances were such as to négative the knowledge, which other- 
wise it is presumed her act would bave imparted. They contradicted 
the normal imputations of her act, and left her without that knowledge 
which was a prerequisite to a valid ratification of her husband's unau- 
thorized act. 

Upon this line of reasoning we think the court's finding for the 
défendant upon the évidence can be sustained. But aside from the 
interprétation favorable tO' the défendant, of which we think the évi- 
dence is susceptible, we are of opinion the judgment must be sus- 
tained upon an altogether différent ground. 

[7-10] There is an undoubted presumption of law, that Mary A. 
Vreeland knew what she was doing when she endorsed the certificates 
of stock and that she knew their contents, and thus she ratified the act 
of her husband. Being a presumption it stands in lieu of évidence of 
the fact, and had it not been rebutted, it would bave been sufïîcient to 
fasten Hability upon her. Being only.a presimiption, she endeavored 
to rebut it by évidence. While neither the evidentiary presumption 
nor the rebuttal évidence was disputed, the two were in conflict. If 
the case had gone tO' the jury with the évidence in this state, the judge 
doubtless would hâve submitted the ruestion of her knowledge, and 
the jury's finding upon the fact of her knowledge would hâve concluded 
both parties. Instead of submitting the case to the jury, however, each 
party asked the court for binding instructions in his favor, which, 
under Beuttell v. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 l>. Ed. 
654, is not a submission to the court without the intervention of a 
jury, within the intent of Rev. S'tat. §§ 649, 700 (Comp. St. 1916, §§ 
1587, 1668), but is équivalent to a joint request for a finding of 
fact by the court, and when the court, acting upon such request, di- 
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rects the jury to find for one of the parties, both are concluded on its 
finding. 

In this case the parties submitted to the court the question of the 
wife's ratification of her husband's unauthorized act; that ques- 
tion was one of fact; upon it depended her liability. The court's 
décision, as evidenced by its instruction to the jury tiiat they render 
a verdict for the défendant, was a finding of fact, which concluded 
both parties as efifectually as if the same fact had been found by the 
jury. 

The judgment below is affirmed. 
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(Circuit Court of Appeals, Fourth Circuit July 16, 1917.) 

No. 1505. 

1. Admikalty <S=>46 — Process — State Stattjte. 

A State statute as to how process raay be served on a rallroad corpora- 
tion Is not controlUng In a proceedlng In personam In adralralty, to 
whlch the Conformlty Act June 1, 1872, c. 255 (17 Stat. 196), does not 
apply. 
8. Admiealtt €=»46 — Pkocess — Service on Cokporation's Secretabt. 

Service of citation on the secretary of a corporation In a proceedlng In 
personam against It In admlralty Is good, he being such a head otllcer as 
secures knovpledge thereof to It. 

3. Appeaeance '@=>24(1) — Actions — Service dp Pkocess — Waiveb or Ob- 

jections. 

The court havlng jurlsdlctlon of the subject-matter, and the parties be- 
ing within Its territorial jurlsdictlon, and defendant's contention on spé- 
cial appearance being that the service of process on Its secretary was not 
good service on It, It waives its rlghts, in that respect, by answerlng and 
going to trial on the merits, after such question is deolded against It; 
especially where it not only asked that the service be quashed, but sought 
to procure a dlsmissal. 

4, Shipping <S=84(3) — Injubt to Servant — Dangkeous Work — Factlitibs 

FOR Rescde. 

Devices and facllitles reasonably fit and accessible to efCeet a rescue 
should be provided vsfhere an employé is requlred to work where he may be 
subjected to the danger of being thrown Into the water. 

0. ADMIBALTÏ <^=s10 — PlEAfilNG AND EVIDENCE. 

Under the Informai proceedings in admlralty, unless défendant pleads 
suiprise and procures a continuance, the court may, in action for death 
of an employé, allow testimony of concurring clrcumstances indlcatlng 
négligence, and base a decree thereon, though not partlcularly or speclflc- 
ally pleaded, especially when they are the dangerous character of the 
work requlred to be done if performed by an inexperienced man, as was 
deceased. 
a. Admirai.ty ®=>118 — Review — Décision on Facts. 

Décision of the judge in an admlralty case on questions of fact, there 
being involved conflieting évidence or the crediblUty of wltnesses ex- 
amliicd before him, wlU be reversed only If manifestly contrary to the 
évidence. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

^ûsFor ottaer cases eee aune topic & KBY-NUMBER In ail Key-Numbared Dlguti & IndaxM 
244 F.— 23 
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In Admiralty. Action by George W. Foreman, administrator of 
Alonzo Skinner, deceased, against the Norfolk Southern Railroad 
Company. Decree for libelant, and respondent appeals. Affirmed. 

James G. Martin, of Norfolk, Va., for appellant. 
S! Burnell Bragg and I^uther B. Way, both of Norfolk, Va. (Pender 
& Way, of Norfolk, Va., on the brief), for appellee. 

Before PRITCHARD and KNAPP, Circuit Judges, and SMITH, 
District Judge. 

SMITH, District Judge. This is an appeal in admiralty from a de- 
cree of the court below in favor of the appellee for $2,400, as damages 
due to the children of one Alonzo Skinner for his death through the 
négligence of the appellant. The appellant, the défendant below, is a 
domestic corporation of the state of Virginia, having its principal office 
in the city of Norfolk. The deceased, for whose death damages are 
claimed, was at the time of his death a résident of and employed in the 
city of Norfolk. The place where the death and the alleged act of 
négligence took place was in the port of Norfolk, and the plaintiff is a 
domestic administrator in Norfolk of the deceased. The statute of 
Virginia (Code, § 2902) provides that, where death has ensued from the 
négligence of those in charge of a ship or vessel, the same right of 
action which the deceased would hâve had if death had not ensued shall 
survive and continue. The appellant was the owner of the tug Lynn- 
haven, and this libel in personam was filed against the appellant, the 
Norfolk Southern Railroad Company, as the party responsible for the 
négligence of its employés in charge of that tug in causing the death of 
Skinner. The monition was served by the marshal on the secretary of 
the Norfolk Southern Railroad Company by delivering a true copy 
to him in person at the principal office of the Norfolk Southern Rail- 
road Company in the city of Norfolk. The respondent then filed an 
appearance stating that it appeared specially in the cause and moved 
to quash the return and dismiss the libel and monition, for that it ap- 
peared that the monition had been served on the secretary of the re- 
spondent corporation, whereas the secretary was not a person upon 
whom service could be made under the statutes and laws of the state 
of Virginia. The court below heard the motion to dismiss the libel and 
monition and to quash the libel and to quash the monition, and quash 
the marshal's return on the monition, and overruled the motion and 
ordered the respondent to answer. Thereupon respondent filed its 
answer to the merits (without therein expressly reserving any rights 
under its previous spécial appearance), and the cause went to trial on 
the merits before the court. A large amount of testimony was intro- 
duced by both libelant and respondent, and the court rendered its de- 
cree on the merits in favor of libelant, for $2,400. From that decree 
this appeal is taken. 

Three questions are made by the assignments of error: (1) That 
the court should hâve quashed the return and dismissed the libel and 
monition ; (2) that the court erred in finding the respondents guilty of 
négligence ; (3) that the court erred in not finding the deceased guilty 
of contributory négligence. 
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[1, 2] The statute of Virginia (Code, § 3225) provides that proceSs 
against a railroad corporation may be made on its président, cashier, 
tréasurer, gênerai superiiitendent, or any one of its directors. Were 
the présent cause an action at law, then under the confonnity act of 
1872 the Virginia statute might be held as controlling. It is a pro- 
ceeding in adrniraUy, to which the conformity act does not apply; and 
the inquiry, then, is whether the service on the secretary was a good 
service on a corporation according to admiralty practice. The statute 
of Virginia could not possibly control the practice in the exchisive ju- 
risdiction of a court of admiralty. If, when the statute of Virginia 
was enacted, by the practice of the court of admiralty a corporation 
could be served by a service on" its secretary, then, to hold that the 
statute could restrict the court of admiralty in the exercise of its ju- 
risdiction by limiting the service to only other officers — say to officers 
far removed from the point at which the court of admiralty sat — 
would seem to lead to the power of the state to practically deprive the 
court of admiralty of its salutary and summary jurisdiction in perso- 
nam. 

Tliere appears to be no statute of Congress or rule of the District 
Court below expressly providing how citations in admiralty shall be 
served nor any décisions of any court of admiraltv on the point. Walk- 
er V. Hughes (D. C.) 132 Fed. 88.5. 

In the rnatter of In re Louisville Underwriters, 134 U. S. 488, 10 
Sup. Ct. 587, 33 L. Ed. 991, the Suprême Court held that where the 
libelee (a f oreign corporation) had, in pursuance of a state statute, ap- 
pointed an agent in New Orléans on whom légal process might be serv- 
ed, then a monition in admiralty from the United States District Court 
for the Eastern District of Louisiana could also be served on that 
agent. This followed not from the permission or provision of the 
state statute, but because service on an agent was a good service in ad- 
miralty, and there was an agent (no matter why appointed) within the 
territorial jurisdiction who could be served. 

In United States v. Bédouin Steamship Co. (D. C.) 1,67. Fed. 863, 
where the service on an agent of a f oreign corporation was upheld, it 
does not apjjear that any référence was made to any authority based on 
a state statute. In the cases of Doe v. Springfield Boiler Co., 104 Fed. 
684, 44 C. C. A. 128, and Insurance Co. of North America v. Frederick 
Ueyland & Co. (D. CO 139 Fed. 67, it was held in the cases of nonresi- 
dents, that where the state statutes reciuired the désignation of, or itself 
designated, the agents of foreign corporations on whom process could 
be served, that a service could be made of a monition in admiralty on 
the same agents. Nothing in thèse cases is restrictive of the power of 
a court of admiralty to serve either a domestic or a foreign corpora- 
tion according to its established practice. A court of admiralty could 
not serve in personam a foreign nonresident corporation by extraterri- 
torial service of the monition. Where, however, in obédience to state 
law, an intraterritorial agent exists on whom process can be served, 
then the court of admiralty can hâve its process served on that agent 
within the jurisdiction in like manner as a state court could do, and in 
like manner also as the court of admirait}' might do if the agent within 
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its territorial jurisdiction were appointée! without référence to any 
State statute. U. S. v. Bédouin S. S. Co., supra. 

The Suprême Court has decided in Kansas City R. R, Co. v. Daugh- 
try, 138 U. S. 298, 305, 11 Sup. Ct. 306, 308 (34 L. Ed. 963), that "at 
common law service was made on such liead officer of a corporation as 
secured knowledge of the process to tiie corporation." There is no 
distinct separate adjudication to tlie same efïect with regard to a court 
of admiralty, but it would seem to follow necessarily that the same 
rule held good in any court of record, and especially in a court of ad- 
miralty. By the gênerai concensus of authority, the secretary of a cor- 
poration is such a head officer, and the learned judge below did not err 
in overruling the motion to quash the service. 

[3] But apart from this, it appears that the appellant respondent, aft- 
er the décision of the motion, answered and went to trial on the mer- 
its. The appellant insists that this was no waiver of its rights under 
its so-called spécial appearance, but that when that was overruled it 
had the right to défend itself on the merits, and reserve the right, 
should the merits be decided adversely to it, to renew its objection 
in this court, and hâve the adverse judgment reversed on this pre- 
liminary ground; that it was not bound to take the chances of being- 
wrong on this preliminary question, but had the right to appear ar.d 
contest the cause on the merits, and reserve this preliminary questiiMi 
as a resource should the merits be decided against it. There are. linw- 
ever, two sets of chances, and the argument should hold conversely. 
Why should the appellant hâve the right to compel the chances in its 
favor by taking the benefit of the trial on its merits, and the benelît 
of the judgment if in its favor, whilst denying that benefit to the appel- 
lee by holding in reserve this preliminary question? Is the appellant 
to be in the court for its purposes and at the same time ont of it for 
the purposes of the appellee? 

There is a great mass of conflicting décisions on this subject of sn- 
called spécial appearances and their effect. Some jurisdictions uphold 
the right to appear specially, and, if the question be decided adversely 
to the party so appearing, then to file answers to the merits and con- 
test those merits on trial, taking the chance of a favorable décision, and, 
if the décision on the merits be adverse, still to retairi the right to make 
the question of power or jurisdiction advanced by the spécial appear- 
ance. Some jurisdictions deny this right, and in one jurisdiction 
(Texas) the statutory provision is to the effect that any such appear- 
ance shall be deemed and treated as a gênerai appearance. On an ap- 
peal from a similar statutory provision of the state of Kentucky in the 
case of Western Indemnity Co. v. Rupp, 235 U. S. 261, 35 Sup. Ct. 37, 
59 L. Ed. 220, the Suprême Court held : 

"That a state, without violence to the 'due process' clause of the Foiirteeuth 
Ameiidment, may déclare that one who voluutarily enters one ot Its courts to 
contest any question in an action there pending shall be deemed to hâve stili- 
mitted hiniself to the jurisdiction of the court for ail purposes of the aitioii. 
and may attach conséquences of this character even to a spécial !ip:i)caraiicc 
entered for the purpose of objectlng that the triai court has not a(<!iiire(l ju- 
risdiction over the person of the défendant, is settled by the décision ot tins 
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court In York v. Texas, 137 U. S. 15 [31 RuiJ. Ct. 9, 34 L. Ed. 0041 ; foUowed in 
Kauffman v. Wooters, 138 TJ. S. 285 [11 Sup. Ct. 298, 34 L. Ed. 9(J2]." 

The court proceeds: 

"A nonresident party against whom a per.sonal action is instituted in a 
State court without service of process upoii bim may, if he please, ignore tlie 
proceeding as wliolly Ineffective, and set up its Invalidity if and wlien an at- 
tempt is made to tal^e his property tliereunder, or wlien he is sued upon it in 
the same or another jurlsdiction. Pennoyer v. Neff, 95 TJ. S. 714, 732, 733 [24 
L. Ed. 565] ; Yorli v. Texas, 13T U. S. 15. 21 [11 Sup. Ct. 9, 34 L. VA. f>04]. But 
if lie desires to ralse the question of the validlty of tlie proceedings in tlie 
court in whlch it is Instituted, so as to avoid even tlie seinblance of a judg- 
ment against hlm, it is witliin the power of tlie stute to déclare tliat he shall 
do tbis subject to the risk of being obliged to submlt to the jiirisdictlon of the 
• court to hear and détermine the merits, it the objection rai.sed to its jurlsdic- 
tion over his persou shall be overruled. Tliis )irevents a défendant from doing 
what plaintilï in error has attempted to do in tlie présent case — that is, to 
secure, if possible, the benefit of a biuding adjudication in its favor upon the 
nierlts, throngh the exercise of the court's jurisdiction, while deprlving its 
adversary of any possibility of success by reserving ati objection to the juris- 
diction of tlie court to render any judgnieiit against it." 

In the fédéral courts, however, it has been held that défendants ap- 
pearing in the court under protest, with the sole purpose of denying 
the jurisdiction of the court, do not waive their rights, if such ques- 
tion be decided adversely to them, by then contesting the case on the 
merits. Western Indemnity Co. v. Rupp, supra; Harkness v. Hvde, 
98 U. S. 476, 25 L. Ed. 237 ; Southern Pac. Co. v. Denton, 146 U. 
S. 202, 206, 13 Sup. Ct. 44, 36 L. Ed. 942; Mexican Central Ry. Co. 
V. Pinkney, 149 U. S. 194, 13 Sup. Ct. 859, 37 L. Ed. 699; Galveston, 
etc., Ry. V. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 248; 
Citizens' Savings & Trust Co. v. Illinois Cent. R. R. Co., 205 U. S. 46. 
27 Sup. Ct. 425, 51 L. Ed. 703; Davidson Marble Co. v. Gibson, 213 
U. S. 10-19, 29 Sup. Ct. 324, 53 L. Ed. 675. 

This ruling, however, has been made in cases where the objection 
lay to the entire lack of jurisdiction of the court to hear the cause, 
either by reason of its inability to serve a nonresident défendant with- 
in the jurisdiction, or by reason of the statutory limitation of jurisdic- 
tion in the court affecting its power to assert jurisdiction ; for as the 
Suprême Court adds in the case of Western Indemnity Co. v. Rupp, 
supra, on page 273 of 235 U. S., on page 41 of 35 Sup. Ct. (59 E. Ed. 
220): 

"As appears froiii Soiitliern l'acific Co. v. Denton. and other cases of the 
same class aliove cited, tlie distribution of original and a])pellate jurisdiction 
in the fédéral courts is sucb as to souietimes give un adviUitage of this kind 
to défendants." 

The cases in the fédéral courts in which the rule has been appHed 
hâve been as to one class upon cases begnn in state courts and then re- 
moved from the state court to the fédéral court where it has been 
sought to procure personal judgments against parties who, by reason of 
extraterritorial résidence, were completely beyond the jurisdiction of 
the state court. There the défendant has been allowed to apj^ear and 
deny the power of the court to hâve any right to take jurisdiction at ail 
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over him, and to reserve that question when decided against him, and 
notwithstanding tliat réservation to also contest the cause on its merits. 
The other class of cases hâve been cases in which, by the express 
terms of the act of Congress defining the jurisdiction of the fédéral 
court, it had no jurisdiction to entertain the cause except in the districts 
of the résidence of the plaintifif or défendants. Côe v. Armour Fertil- 
izer Works, 237 U. S. 413, 35 Sup. Ct. 625, 59 L. Ed. 1027. 

The case at bar présents no such question. Hère défendant is a do- 
mestic corporation with its résidence and principal office within the 
court's territorial jurisdiction. Both the subject-matter of the cause 
and the persons of ail the parties are within the court's power to act, 
and within its territorial jurisdiction. The question presented is not 
really one of compétent jurisdiction in any sensé as denying the court's 
power to take jurisdiction over either the cause or the parties. It is 
one of due service of process, i. e., of due process of law, of lack of due 
procédure to give tiie party cited his légal day in court. The defendant's 
contention is that it was not served with process as required by law so 
as to compel it to appear and hâve its day in court. 

The object of the service of process is to bring the party into court, 
and, after due opportunity to him to défend, then to award judgment 
for or against him. If the receipt of that notice is admitted, and the 
party cornes into court, and due time is given, and no snap or hasty 
judgment attempted, then it would appear that ail the purposes of 
serving process hâve been accomplished. 

The spectacle that would be hère presented, if the contention of the 
appejlant were sustained, would be that of a domestic corporation ac- 
tually admitting receipt of the notice, and appearing in court, receiving 
its due time for préparation, filing its answer on the merits, proceed- 
ing to trial, cross-examining and examining at length its own and its 
adversary's witnesses, doing everything any other litigant could do in 
a court of justice, and then, after a solemn and final judgment ren- 
dered, upsetting and rendering naught ail that has been done, simply 
becausethe notice delivered to it, and which it received, was delivered 
to its secretary and not to one of its directors, or its cashier, or prési- 
dent. 

It seems to us that the rule with regard to nonresidents does not 
apply to résidents in the position of the respondent below, and that 
its filing its answer to the merits, and appearing and contesting the 
cause on the merits, was a waiver of the alleged irregularity in the 
service of the monition. 

We might add that, in the jurisdictions which permit such réserva- 
tions of such preliminary questions, it is strictly required that the 
party protesting shall not solicit or ask or seek to procure any action 
of any kind on the merits until the décision of his protest. In the 
présent case the respondent not only asked that the service be quashed 
so as to leave the cause still pending for another service, but sought 
to procure a dismissal of the libel and termination of the suit, which 
would bave ended it for this suit so far as the merits were concerned, 
and not merely leave it open for another service of process. 

The facts of the case appear to be that the deceased, Alonzo Skin- 
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lier, was a longshoreman or dock hand employed by the appellant about 
its docks at Rerkley, on the southern side of the Elizabeth river, 
at Norfolk. IJis labor was to work trucking around the dock, and on 
barges, carrying tnicks from the dock to the barges and back. On 
22d August, 191 v3, a barge lying at the dock of appellant loaded with 
goods was abolit to be transferred across thé Elizabeth river to the 
dock of the ( )ld Dominion Steamship Company. The chief clerk of 
appellant on its dock called Skinncr and directed him to go on the 
barge and carry the package of waybills across to the Old Dominion 
Steamship Conipany's dock. Skinner, in pursuance of instructions, 
went on the barge, lie appears to bave been the only person on the 
barge, as the barge had no crew. It was operated when towed by the 
crew of the a])pellant's tug, which did the towing. The barge was 
about 100 feet long and 30 feet wide and was then drawing not over 
12 to 15 inches of watcr. It was a barge with a closed cabin or bouse 
built upon the deck of the barge. Between the sides of the house and 
the gunwale or side of the hull of the barge was a walkway or run- 
way about 12 to 13 inches wide. For the support and protection of 
persons on this runway a line, called in the testimony the lifeline, was 
stretched along the side of the house two or three feet above the sur- 
face of the runway, and held to the side of the house by supports or 
f astenings at proper intervais ; so that any one walking along the 
runway could hold this line to steady and support himself against fall- 
ing off the barge. The appellant's tug Lynnhaven approached to tow 
over the barge about 5:10 p. m. The mate was off duty eating bis 
supper. The captain was at the wheel of the tug, and the deck band 
was handling the lines near the forward bitts of the tug. The captain 
called to Skinner, who was on the barge, apparently at one end of 
the barge, to put his hawser over a boit on the corner of the barge, 
which Skinner did, and the tug then hauled the barge clear of the dock 
out into the stream, and the captain, wishing to make fast alongside 
the barge, slackened up on the hawser, and told Skinner to slip the 
hawser over the boit and up to the bitt about amidships of the barge. 
This required Skinner to walk along the runway on the cdge of the 
barge. He slipped the hawser over the boit and attempted to carry it 
to the other bitt. The captain saw that, with the tug and barge drift- 
ing apart, Skinner was in danger of being pulled overboard, called 
to him to let the hawser go, and then backed the tug off the barge. He 
backed away some distance, and then went abead again, in order to get 
up to the barge, which was drifting in the stream, so as to fasten his 
hawser to the barge. As he approached the barge, Skinner was stand- 
ing on the runway of the barge. The tug struck the barge, shoving 
or swinging the barge away for several feet, and, from the force of 
the impact, causing Skinner to lose his balance, or his hold on the life- 
line, and be precipitated over the side of the barge into the stream, 
when, after some inefïectual efforts on the part of the crew of the tug 
to rescue him, he was drowned. The libel charges that the drowning 
resulted from two acts of négligence on the part of the tug's crew, 
yiz. : (1) That the tug in approaching the barge carelessly and neg- 
ligently struck the barge with great and extraordinary force and vio- 
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lence, by reason of which the deceased was thrown overboard; (2) 
that no reasonable or proper efforts were made by the crew of the tug 
to save him, and had such efforts been made he would hâve been saved. 

The learned judge who tried the case in the court below makes no 
spécifie findings as to the acts of neghgence on which he bases his 
conclusion, but finds generally that "the deceased lost his Hfe solely 
as tlae resuit of négligence of the défendant company and its servants 
and without fault on his part." There is another act of négligence 
claimed by the appellee as evidenced by the testimony, and which the 
appellee, in his argument, relies upon for affirmance of the decree 
below, viz. : That Skinner was an inexperienced person, who was 
directed by the captain of the tug to perform a pièce of work he was 
entirely unfit and unqualified to perform, and lost his life in consé- 
quence ; that the work he was required to perform was to walk along 
the narrovv runway on the edge of the barge, and place a hawser 
over the bitt, that being a thing a green or inexperienced hand cannot 
perform with safety to himself. 

The évidence does not seem to show that the blow struck by the tug 
on the barge when approaching for the purpose of making fast in the 
stream was of extraordinary or unusual violence. Neither the tug 
nor the barge appear to hâve been injured. The coming together of 
two such boats in midstream, both more or less in motion, is always 
accompanied by some jar or thump, and there is nothing in the tes- 
timony to show that the contact in this case was more violent than 
is usual in similâr cases. There does seem to hâve been delay in the 
efforts to rescue Skinner due to the absence of the best f acilities. The 
deck hand who endeavored to throw the line had a line apparently 
too heavy for him to fling far enough to reach Skinner where the latter 
was in the water, although a Hghter line might hâve accomplished 
the purpose. There was no ring buoy or life préserver at hand at 
that juncture for the deck hand to fling to Skinner. The deck hand 
had to go up the side of the house of the tug to the deck above, near 
the pilothouse, and break open a box to get ont a life préserver, and 
when he flung the life préserver the tug had drifted so far from Skin- 
ner the life préserver failed to reach him. From ail the évidence it 
would appear that the drovvning was the resuit of a chain of circum- 
stances. Skinner was too inexperienced or too careless to handle him- 
self on the runway of the barge, and the unexpected (to him) force 
of the jar and sheer caused by the tug striking the barge precipitated 
him overboard. He seems to bave been unable to swim, and the lack 
of having at hand the proper facilities on the tug to rescue him caused 
a delay which made the efforts at rescue futile. 

[4, 5] Assuming that Skinner's ignorance and inexpérience with the 
act of the captain in putting him in a dangerous position were not in 
issue as not having been alleged in the libel, then the decree of the 
court below, construed as being responsive to the libel, found as a 
conclusion of fact that the respondent was guilty of négligence in one 
or both of the particulars charged in the libel. It seems to this court 
that if an employer rec^uires its employés to work in a place where 
they may be subjected to the danger and péril of being precipitated 
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into the water, as in the présent case, there should be provided de- 
vices and facilities reasonably fit and accessible to ward off a fatal, 
eventuation by effecting a rescue if reasonably possible. It seems also 
that under the rather informai proceedings in admiralty, that unless 
the défendant pleads surprise, and procures a continuance for prépa- 
ration, it is not improper for a court of admiralty, in its discrétion, to 
allow testimony as to concurring circumstances, indicating négligence, 
and to base a decree thereon, although not particularly or specifically 
pleaded in the libel, especially when the circumstances are such as in 
the présent case, the dangerous character of the work required to be 
donc on the runway by Skinner if performed by an inexperienced man. 

There seems to hâve been no one but Skinner on the barge. In 
obeying the captain's orders to make fast tlie tug to the barge, he was 
obeying the orders of one who he had a right to assume was, under 
the circumstances of this case, a superior employé of the common em- 
ployer whose orders he was required to obey. 

[6] The gênerai rule is that the décision of the judge below in an 
admiralty cause on (|uestions of fact, where there is conilicting testi- 
mony, or the credibility of witnesses is involved, and the witnesses 
bave been examined before the judge below, will not be reversed un- 
less manifestly contrary to the évidence. In the présent case we do 
not find that the conclusions of the learned judge who tried the cause 
below and heard the testimony can be said to be manifestly against 
the évidence upon the questions of fact involved, but, on the contrary, 
that as a whole there is sufficient évidence to support them, and the 
decree below is accordingly aifirmed. 

Affirmed. 



SUIIOR et al. v. GOOCII. 

(Circuit Court of Appeals, Fourtli Circuit. July 0, 1917.) 
Xo. 1514. 

1. HUSBAND AXI) Wn-E <S=>-'{4 — A>'TEN'IJPTIAI, SETTLEMEST— FrAUD— CONCEAL- 

IXO Co>iTEXTS--EviI)EXCE. 

That tlie man procurpi] tlie womnn's signature to tlie antenuptial set- 
tlement contract witliout lier Uiiowleclfie of Its contents, claluieU as ground 
of fraurt for settiug it aside. hcld disproved by tlui positive évidence, op- 
posed only by statement (jf tlie woman's motlier that, so far as she knew,. 
her daugliter had not seen the paper. 

2. IIUSBAND AND WlFE <2=>31(2) — ANTENUPTIAI. CoKTEACT — MeROEK OF NEGO- 

TIATIONS. 

In an antenuptial settlement contract executod witli knowledge of its. 
contents were uierged ail promises aud negotlations for settlement of a 
greater amount. 

3. IIUSDAND AND WlFB i®=3.'i4— ANTENUPTIAL, SETTLEMENT— ReLEASE OF WIFE'S 

Interest— Gross Disproportion — Presumption. 

There is no such gross disproportion between an antenuptial settlement 
for $50,000, with relinqulshment by the woman of her interest as wife in 
the man's estate, and her expectancy, he being then wortli $200,000 la 
personalty and $40.000 in realty, as to raise presumption of liis conccal- 
ment or failure to disclose the value of his property. 
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4, HuSBAND AXD WiFE <©=333 — Antenuptial Settlement— Effect of Sui- 
cide. 

Suicide of husband is not a fraud on the wife Invalidating tlieir ante- 
nuptial settlement. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Richmond; Jeter C. Pritchard, Judge. 

Suit by Margaret Corwin Radclifïe Gooch against Annie Wa3'ne 
Suhor and others. Decree for plaintiff, and défendants appeal. Re- 
versed. 

S. S. P. Patteson and H. M. Smith, Jr., both of Richmond, Va. 
(Robert E. Henley, of Richmond, Va., on the brief), for appellants. 

Edward P. Buford, of Lawrenceville, Va. (Marshall R. Petersoii, 
of Eawrenceville, Va., C. T. Baskervill, of Boydton, Va., and S. E. 
Williams, of Dexington, N. C, on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

WOODS, Circuit Judge. W. H. Gooch and Margaret C. Radcliffe 
were married on October 14, 1915, at Lexington, N. C. Immediately 
before the marriage an antenuptial contract was executed by which 
Gooch promised in considération of marriage that he would pay or 
cause or provide to be paid one year after his death to the Old Do- 
minion Trust Company $50,000 in trust to pay the interest to his wife, 
Margaret, for her life or widowhood, and upon her death or second 
marriage to pay the principal as directed by his will, and upon failure 
of testamentary disposition to his children and their issue. Miss Rad- 
cliffe, in considération of marriage and the provision for her above 
set out, agreed to accept from Gooch's executor, administrator, or 
lieirs the settlement in lieu of her dower rights and ail other rights in 
Gooch's estate, real and personal. On the same day husband and wife 
left on a trip to California. On this trip, one nionth after the mar- 
riage, Gooch was found in their apartment on a railroad train in Texas 
dead from a pistol shot supposed to hâve been self-inflicted. Pie left 
no will, and the only persons interested in his estate ai-e his widow 
and his daughter, Annie W. Suhor, and her husband, George Suhor. 
Pending a controversy in the state courts as to the right of adminis- 
tration, the Old Dominion Trust Company was appointed curator of 
the estate. On January 24, 1916, the widow instituted thts suit against 
Mrs. Suhor and her husband and the Old Dominion Trust Company 
to bave the antenuptial contract annulled on the ground that Gooch 
obtained her signature to it by imposition and fraud. The District 
Court in a formai decree held that the allégations of the bill were sus- 
tained by the évidence, and set aside the settlement as fraudulent. 
Three spécifications of fraud are relied upon by Mrs. Gooch : 
First. Imposition by Gooch in procuring her signature to the doc- 
ument without informing her of its meaning, and in violation of his 
promise previously made to settle on her a home worth $10,000 to 
$12,000 and an income of $3,000 to $4,000 a year. 

<g;3}For other cases aee same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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Second. Concealment by Gooch of the value of his property while 
taking a relinquishment of his intended wife's interest in it for the 
considération of a settlement grossly disproportionate to the value of 
the share of his estate she would hâve received on his death but for 
the settlement. 

Third. Suicide immediately after marriage by which he fraudulently 
eut ofï her prospects of enjoying his estate and receiving gifts from 
him. 

Because of the death of Gooch and the conséquent incompetency 
of his widow to testify in tlie cause, the record consists chiefly of the 
évidence of Mrs. Radcliffe, the mother of Mrs. Gooch, and their cor- 
respondence with Gooch. This correspondence, taken with the other 
évidence, reveals the characters and attitude of the parties to it. 
Gooch was an illiterate man of natural force, about 50 years old, who 
had accumulated about $240,000. He had been divorced from his first 
wife, on whom he had made a settlement of the interest on $36,000 
for her life. Afterwards he had association with a woman named 
Beulah Dickerson, who had given birth to a child and imputed to him 
its paternity. He was fond of his daughter, Mrs. Suhor, and had 
made to her numerous valuable gifts. After his engagement to Miss 
Radcliffe he gave her generously jewels and other articles and $570 
in money. He was pétulant, suspicious, jealous, and capricious, and 
thèse characteristics, according to Mrs. Radcliffe, were made known 
to her and her daughter openly and very disagreeably after the en- 
gagement. The engagement began in 1913, was broken in July, 1914, 
and renevved in July, 1915. After the renewal Gooch wrote a letter 
which Mrs. Radcliffe and her daughter considered highly insulting. 
He several times postponed the marriage, and entered into it with re- 
luctance on the day last fixed only after Mrs. Radcliffe had insisted 
that the marriage should take place at the time appointed or not at 
ail. No invitations were issued for fear Gooch would be unwilling 
to marry at the time appointed. One probable cause of this reluctance 
was anxiety over his former relations with Miss Dickerson and ap- 
préhension from threats of personal violence made by her. But the 
correspondence shows that another cause was his doubt of a happy re- 
suit. Great as were his faults and sins, his acts of generosity go far 
to repel the suggestion that he would contrive a scheme to defraud the 
woman from whose companionship he hoped to dérive happiness. 

Miss Margaret Radcliffe was an educated teacher of music, 24 
years of a^e at the time of her marriage. She was of social standing 
far above Gooch, and apparently had little, if anything, in common 
with him. Her mother, also an educated teacher, was her companion 
and intimate adviser in the aft'air. The letters of Gooch to Mrs. 
Radcliffe and Margaret, their letters to him, and the personal associa- 
tions described by Mrs. Radcliffe indicate an engagement of bicker- 
ings and disagreements. Mother and daughter knew of his divorce 
and of his fear of Miss Dickerson, though apparendy not of any sex- 
ual relations he may hâve had with her. The affair with Miss Dicker- 
son they treated as the subject of merriment and contempt, rather than 
of objection, or of sympathy for Gooch's distress over it. Gooch's 
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record, liis truculent conduct, his business as a liquor dealer, his il- 
literacy, his reluctance to marry, the différence in âge, tastes, and 
association, and the constant bickerings almost to the day of the mar- 
riage produce the conviction, which Miss Radchft'e's déclarations o£ 
affection in letters to Gooch do not remove, that the marriage was one 
of convenience with a large factor of mercenary considération rather 
than of sentimental attachment. 

[1, 2] In the light thus furnished by the personality of Gooch and 
Mrs. Gooch and her mother and their course of conduct, we consider 
the charges of fraud. The évidence, direct and circumstantial, affirma- 
tively disproves the first charge that Gooch procured the complainant's 
signature to the contract without informing her of its meaning and 
in violation of an agreement to make a larger settlement. Gooch madc 
known to both mother and daughter his desiro and intention to make a 
marriage settlement, and discussed it with them in conversation and in 
correspondence more than a month before the marriage. He employed 
Mr. Patteson, an attorney of high character, to prépare it. It was pre- 
pared by Mr. Patteson and sent to Gooch some time before the mar- 
riage, and returned with the speJling of the middle name of Miss Rad- 
cliffe changed in such way as to indicate that the correction had been 
made by her or at her instance. It is true that Ihe contract was execut- 
ed hastily before the marriage because Gooch had been detained as a 
witness in Richmond so that he could not go to Lexington the day be- 
fore as he had intended. But he took Mr. Patteson with him to see to 
its proper exécution, having the best of reasons to beiieve that his prés- 
ence would insure fairness. Mr. Patteson's direct and undenied évi- 
dence was that he told Miss Radcliffe she should understand it be- 
fore executing it, and that she turned the leaves and said she had seen 
a copy of it and knew ail about it. She must hâve referred to the copy 
sent to Gooch by Mr. Patteson, for there was no other that she could 
hâve seen. This shows knowledge by the complainant of the instru- 
ment and fair dealing with her. Against this the plaintiff offered noth- 
ing except the négative statement of Mrs. Radcliffe that, so far as she 
knew, her daughter had not seen the paper. The conclusion, which 
this proof requires, that Gooch had shown Miss Radcliffe a copy of the 
contract, and that she knew its import, disposes of the averment that 
he had before promised to settle on her a home worth $10,000 to $12,- 
000 and an income of $3,000 to $4,000 a year ; for any past promises 
or negotiations were me-rged in the instrument actually executed-. Be- 
sides, it is made évident that Gooch was speaking of the home and in- 
come in a gênerai indefinite way, and that his purpose was indefinite, by 
the statement attributed to him in the same connection that he had 
given his daughter, Annie, about $5,000, and that "I hâve told Annie I 
wanted to fix Margaret in the same way I had fixed her." He clearly 
indicated to Mrs. Radcliffe in conversation that he intended to make 
what he regarded a proper marriage settlement and give Margaret, as 
he had given Annie, some trips abroad. He made it very plain to Mrs. 
Radcliffe that he would détermine later according to his own discrétion 
whether they should hâve anything more. Ail this shows that the 
complainant knew the terms of the marriage settlement, and that she 
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understood that it gave her ail she was to expect or daim as a légal 
right. 

[3] The next charge against Gooch is fraud in taking a relinquish- 
ment from Miss Radcliffe of her interest as a wife in his estate with- 
out making a full disclosure of the value of his property. The prin- 
ciples of law relating to the validity of marriage contracts are well set- 
tled, but their application dépends on the facts of each case. Such set- 
tlements are favored as promoting providence and domestic happiness, 
especially v^here the husband has other claims upon his bounty; but 
the parties are not charged with the diligence in protecting their rights 
required of those who contract at arm's length. On the contrary, they 
stand in a relation of the highest trust and confidence which demands 
the utmost good faith from one to the other. Hence, while good faith 
is presumed, as in ail other contracts, the courts will closely scrutinize 
marriage settlements to discover material concealment or even failure 
to disclose material facts. Concealment or failure to give full infor- 
mation as to the items or value of the property of the party making the 
settlement may be shown to be prejudicial to the other party, either by 
direct extraneous évidence or by the character and considération of 
the contract itself. So a relinquishment by a wife of her rights of 
dower and inheritance in her husband's property for a provision gross- 
ly disproportionate to the value of her reasonable expectancy from 
her husband's estate is itself sufficient to overcome the ordinary pre- 
sumption of good faith, and cast upon the husband the burden of 
showing that there was a fair disclosure of the value of his property. 
To hâve this efifect, however, the disproportion must be so gross as 
to lead the court to infer that, if it had been fully understood, the wo- 
man would not hâve voluntarily executed the contract. What is gross 
disproportion dépends upon ail the circumstances appearing at the time 
of the making of the contract. It is not to be inferred from the mère 
fact that the settlement is considerably less than it turned out the wife 
would hâve got but for the settlement, any more than gross excess is to 
be inferred from the fact that the settlement gave considerably more 
than it turned out the wife would hâve got but for the settlement. If 
that were the test, settlements would be of little, if any, value. Their 
purpose is to provide a certainty against a future uncertainty which 
may be greater or less. Bibelhausen v. Bibelhausen, 159 Wis. 365, 150 
N. W. 516; Gaines v. Gaines, 163 Ky. 260, 173 S. W. 774; Robinson's 
Estate, 222 Pa. 113, 70 Atl. 966, 128 Am. St. Rep. 794; 21 Cyc. 
1250. 

Without ofïering direct proof of concealment by her husband or his 
failure to inform her of the value of his property, Mrs. Gooch relies 
on the proposition that there was such gross disproportion between 
her expectancy in her husband's estate and the setdement made upon 
her as to cast upon Gooch's heir and personal représentative the bur- 
den of proving full disclosure by Gooch of the value of his property, 
and that they hâve f ailed to make this proof. At the date of the con- 
tract the net value of Gooch's personal estate was about $200,000, and 
of his real estate about $40,000. If no marriage settlement had been 
made, the complainant, as his wife, would hâve had an expectancy of 
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one-third of his whole property, amounting to $70,000 to $80,000, on 
his death. The value of this expectancy is not to be estimated at the 
time of Gooch's untimely death, but at the date of the contract, when 
it was subject to the contingency of being reduced far below the value 
of the settlement by business misfortunes or by Gooch's bestowal of his 
property upon his daughter or other persons. While under the Vir- 
ginia lavv he could not hâve eut off by will his wife's one-third interest 
in the estate which might be left at his death, the expectancy, except 
her dower rights of one-third for life in his real estate, was suljject to 
the risk of any disposition that Gooch might hâve chosen to make in 
his lifetime, and also to the vicissitudes of business life. The com- 
plainant had not borne with liim the sacrifice and labor of accumula- 
tion. Considering the disparity of âge and éducation and association, 
the marriage was, at best, an experiment in the search for happiness 
It was évident that he would continue to give liberally to his daugh- 
ter; and it is probable he was under moral obligation to provide for 
Miss Dickerson and a natural child. The settlement, so far from being 
inadéquate to the wife's comfortable support after her husband's death, 
was sufficient to' raise her from dependence on her daily labor as a 
music teacher before her marriage to a position of comparative af- 
fluence. It would be going very far for this court to say that a rea- 
sonable woman with full knowledge of Gooch's property, if she looked 
at the matter even from a purely mercenary standpoint, and consid- 
ered ail the circumstances and prospects, would not hâve accepted a 
settlement which secured a comfortable support for her life or widow- 
hood, in satisfaction of an expectancy with important éléments of un- 
certainty. Still less admissible is the inf erence of disproportion be • 
tween the settlement and the expectancy so gross as to raise the pre- 
sumption of Gooch's concealment or failure to disclose the value of 
his property. 

In ail the cases we bave exàmined, where such an inference was 
held to be warranted, the disproportion was far greater. For instance, 
in the case of In re Enyart's Appeal (Neb.) 160 N. W. 120, the hus- 
band was worth $225,000, and the settlement on the wife in full of ail 
interests was équivalent to annual interest on $10,000 at 5 per cent, 
for 20 years. In Taylor v. Taylor, 144 111. 436, 33 N. E. 532, the set- 
tlement was $2,000 at death of husband out of an estate of $41,000. 
In Barker v. Barker, 126 Ala. 503, 28 South. 587, it was $500 out of 
an estate of $10,000 of a man 87 years old. In Slingerland v. Slinger 
land, 115 Minn. 270, 132 N. W. 326, the settlement provided for the 
payment of $5,000 out of an estate of $225,000; and the monev was 
never paid. In Hessick v. Hessick, 169 111. 486, 48 N. E, 712, the 
settlement was $300 on death of husband out of an estate of about 
$40,000; and in Achilles v. Achilles, 151 111. 136, 37 N. E. 693, $200 
a year for life or widowhood out of an estate of $20,000. 

Contracts hâve been sustained in cases where the disproportion was 
far greater than in the présent case. In Landes v. Landes, 268 111. 11, 
108 N. E. 691, the settlement was $10,000 and the estate $130,000; 
in Settles v. Settles, 130 Ky. 797, 114 S. W. 303, $2,000 out of an es- 
tate of $20,000; in Smith's Appeal, 115 Pa. 319, 8 Atl. 582, $1,200 a 



8UH0R V. GOOOH 367 

year for life out of an estate of $391,000; in Neely's Appeal, 124 Pa. 
406, 16 Atl. 883, 10 Am. St. Rep. 594, $600 a year for life out of an 
estate of more tlian $30,000. 

We conclude there is no such gross disproportion between the settle- 
ment on Airs. Gooch and her expectancy as to warrant the presump- 
tion of constructive fraud by concealment or failure to disclose the 
value of the husband's property. Besides, against such an inference 
there is positive and unassailed proof of full disclosure. The contract 
itself recites that "the subject of their pecuniary condition, situation, 
their prospects and desires, their mutual rights and obligations," had 
been fully considered. Smith's Appeal, 115 Pa. 319, 8 Atl. 582. The 
statement attributed to Miss Radcliffe by Mr. Patteson that she had 
seen a copy of the contract and knew ail about it standing uncontra- 
dicted, taken in connection with Gooch's réputation for weaith and his 
style of living, is also strong affirmative évidence that the plaintiff was 
informed as to the value of the property of her intended husband. 

[4] The contention that Gooch committed a fraud on plaintiiï's 
marital rights by his suicide is without foundation. No doubt, Mrs. 
Gooch signed the contract with a hope that Gooch's liberality and af- 
fection would lead him to do much more for her ; and this hope would 
probably hâve been realized had Gooch lived to realize his own hope of 
domestic happiness. But so far from agreeing or even intimating 
either expressly or impliedly that he would make further provision for 
his wife, Gooch made it very plain in conversation with Mrs. Rad- 
cliffe that he would not commit himself to do anything more than the 
marriage settlement would provide. There is no reason, and we think 
no authority, for saying that a man driven by despair to take his own 
life by the mère act of suicide commits a légal fraud on the property 
rights of his wife. 

To sum up, the prépondérance of the évidence supports thèse in- 
ferences : There was no direct évidence of fraud or misrepresenta- 
tion ; the settlement was not so grossly disproportionate to the wife's 
expectancy when ail the circumstances of the parties are considered as 
to raise the presumption of fraud ; the settlement was adéquate for a 
comfortable support for Mrs. Gooch after the death of her husband 
and during widowhood. She knew of its terms ; and the recitation 
of the instrument itself in connection with Gooch's réputation for 
weaith shows that there was no concealment. Mrs. Gooch married in 
full acceptance of the terms of the settlement, taking the chances of 
further beneficence from her husband ; and Gooch would not hâve 
contracted the marriage but for her acceptance, leaving his other prop- 
erty free for such disposition as he might choose to make. The suicide 
of Gooch was a misadventure not anticipated by either party, and 
therefore it could not be an act of fraud affecting the validity of the 
settlement. The mère hope of future beneficence unsupported by a 
promise was not a property right, and therefore the blasting of that 
hope by suicide could not be a fraud. 

The point that the settlement cannot be carried out by Mrs. Suhor 
as the heir of her father is without merit, since the contract provides 
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that Mrs. Gooch would accept the money in performance of Gooch's 
lindertaking from Jiis personal représentatives or heirs. Neves v. 
Scott, 9 How. 196, 13 L. Ed. 102. 
Reversed. 



POOAHONTAS CONSOIa COLLIERIES CO., Inc., t. JOHNSON. 

(Circuit Court of Appeals, Fourth Circuit. Juiy 13, 1917.) 

No. 1508. 

L Mastkr and Servant ®=»137(1) — Mines— Lights on Cars— Statutes. 

Virginia Mining Act, § 13 (Pollard's Code Supp. 1916, p. 29S), requlrlng 
a llglit on tlie front of moving cars, except where cars are being hauled 
by gattiering motors or mule teams at a place otlier than a main heading, 
applies wliere loaded cars are beiug pushed by a motor to tiie foot of ttie 
Incline to be there connected to a holst chain, wMch. carries them to the 
tipple. 

2. Masteb and Servant ©^l.SS — Injurt — PEOxmATE Oatjse. 

Breach of the statutory duty to give wûrning of the approach of cars 
In a mine by a Hght on the front of them held. proxlmate cause of tnjury 
to an employé struck by them while waiting on the track for cars to pass 
on the other track. 

3. Penalties ©=38 — EiGHT TO Sue — Violation of Pénal Stattjte. 

Any one of a class for whose spécial beneflt a pénal statute IS enacted 
bas right of action for injuries re.%ulting to hlm from Its violation. 

4. Masteb and Servant ®=»204(2) — Assumption or Risk— Violation of I^- 

NAL Statute. 

An employé does not assume the risk of known violation by the employ- 
er of a pénal statute requirlng a spécifie appliance deemed by the Législa- 
ture necessary for safety of employés. 

5. Masteb and Servant ®=s289(16) — Oontbibutobt Négligence— Minkbs— 

Jury Question. 

It cannot be sald as matter of law that an employé struck by cars in a 
mine was négligent in entering the mine In a way prohlbited by Virginia 
Mining Act, § 8, In terms applicable only where other good roads are pro- 
yided for that purpose, where there is évidence for the jury that the roof 
of the manway was not safe. 

6. Masteb and Servant ig=»241 — Contbibutobt Négligence — Minées— 

Tbavbling on Motob Road. 

Going into the drift mouth of a mine to where it Intersects, near the 
tipple, the entrance from the tipple, there to take a car and ride thereon 
Into the mine, is not traveling on foot to work on a motor road, in viola- 
tion of Virginia Mining Act, i 8, relative to contributory négligence of a 
mine employé struck by an unlighted car. 

7. Masteb and Servant <©=243(5) — Contbibutobt Négligence — Customabt 

Violation op Rule. 

Relative to contributory négligence of an Injured mine employé, the 
rule of the mine operator against riding on cars without authority Is inap- 
plicable, where the method of entering the mine by riding on cars, taking 
them where the drift mouth intersected the entrance from the tipple, was 
practiced so obviously and constantly as to warrant the inference that it 
was authorized and sanctioned by the employer. 

8. Masteb and Sebvant <ê=j289(16) — Conteibutoet NnaLiaBNCB— Standing 

ON Track in Mine. 

Though there was a space of flve and a half feet between the tracks in 
a mine, it was not contributory négligence as matter of law for an em» 

C=3For other cases see eame toplc A KEY-NXJMBER In ail Key-Numbered Digests & Indexe* 
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ployé, wliile cars were passing rapldly on one track, to stand on the oth- 
er track, where he was struck by cars net liglited at tlie front as required 
by statute. 

9. Masteb axd Servant <S=5235(9) — Oontributory Négligence ce Miner — 

LiSTENING FOR CaRS. 

Goiitributory ne;,'ligence of employé struck by loaded cars on a track in 
a mine cannot be based on failure to llsteu, where effort to listen would 
hâve been useless because of the noise of empty cars passing on the other 
track. 

10. IJEATit <©=558(1) — Oontributory NEf4iJGENCE — Phesumption. 

There is a presiim]3tion, whlch défendant in action for death nmst over- 
come by affirmative proof, that deceased, struck by a car on a track in a 
mine, looked and failed to see the car. 

11. Beath ©=>.58(1) — Oontributory Négligence— Presumptiox— Evidence. 

Evidence, In an action for death from being struck l)y a car in a mine, 
hcUl InsTifiicient to warrant finding, against presumption, that deceased 
did not look or that he could bave seen the car in finie. 

12. Ai'peal AN0 EtRROR <S=1067^HAnMLEss Ekror— llEFnsAL OE Instruction. 

Tliere belng insufflcient évidence to overcome the presumption that de- 
ceased, killed by a car in a mine, looked and failed to see the car, refusai 
of instruction that it was his duty to look, and that if he failed to do so, 
and by looking he could bave seen the car in time, he was guilty of négli- 
gence, barring recovery, was harmless. 

13. Appeal and Erhor <S=>1056(3) — IIaemless Error— Exclusion of Evi- 
dence. 

Exclusion of witness' statement tliat if he had looked be could hâve 
seen tbe cars, was harmless, as sueh testiniony conld bave littie, if any, 
weight in the face of the positive statement of anotlier, with him at the 
time, that he looked and dld not see tliom. 

14. Master AND Servant <S=3l31 — Construction or Statute by Mine In- 

SPECTOR — DEFENSE BT MaSTER. 

Tlie mine Inspector's erroneous construction of a statute as not requir- 
Ing a light on moving cars at the point in a mine where they struck and 
killed a miner, even if communicated to the mine operator, could not 
avail tbe operator, actual damages only being claimed. 

Knapp, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Big Stone Gap; Henry Clay McDowell, Judge. 

Action by F. L. Johnson, administrator of J. D. Ross, deceased, 
against the Pocahontas Consolidated CoUieries Company, Incorpor- 
ated. Judgment for plaintiff, and défendant brings error. Affirmed. 

E. M. Fulton, of Wise, Va., and S. C. Graham, of Tazewell, Va. 
(Graham & Hawthorne, of Tazewell, Va., and Fulton & Vicars, of 
Wise, Va., on the brief), for plaintifï in error. 

William G. Werth, of Norton, Va., and William H. Werth, of Taze- 
well, Va., for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. This action is for damages caused by the 
death of J. D. Ross, an employé who was killed in defendant's coal 
mine. There were two main ways into the mine, the drift mouth and 
the entrance at the tipple. Thèse intersected at a point about 800 feet 
from the drift mouth and about 300 feet from the tipple entrance. 
From the tipple to a point about 800 feet inside, the main entry was 

<S=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexes 
244 F.— 24 
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double-tracked, the track on the right going into the mine being iised 
for empty cars and that on the left forloaded cars. The cars were 
moved by an electric motor within the mine, and by a chain hoist or 
"creeper" from the foot of the incline to the tipple. In the movement 
of thèse loaded cars from within it was necessary to uncouple the elec- 
tric motor from the cars at a point about 300 feet from the tipple. 
The motor then crossed over a switch to the track for empty cars, 
ran back into the mine to the point where the empty and loaded car 
tracks joihed, then forward on the loaded car track, coupled to the cars 
from the rear, and pushed them forward to the foot of the incline, 
where they were connected to the creeper, which carried them to the 
tipple. After being unloaded the cars then drifted back into the mine 
on the track for unloaded cars. 

Ross, a mine engineer, together with two helpers, Herrold and Mur- 
ray, entered the drift mouth and walked in as far as the intersection 
of the two entries. Upon reaching the intersection, which was only 
a f ew feet from the cross-over which the motor took to change from 
the front to the rear of the cars, he found the motor was then making 
the change so as to run down and get behind the loaded cars and push 
them to the creeper. Ross started to follow the motor then backing 
down the track which was used for empty cars, when the motorman 
told him not to follow but to wait until a train of empties came by 
going into the mine. Murray asked the motorman whether the empties 
were to be pulled or pushed into the mine, and the motorman replied 
that they were to be pushed in. Ross, Herrold, and Murray stopped 
and stepped back on the track for loaded cars and stood there waiting 
for the empty cars to pass. The reason for not going in on the motor 
pushing cars into the mine seems to hâve been that it was dangerous 
to do so, while it was comparatively safe to go in on a motor pulling 
the cars. While a train of empties was passing them, making a loud 
rumbling noise, the train of loaded cars, to which the motor had in the 
meantime coupled in the rear, struck and injured Herrold and ran 
over and killed Ross. The train oi loaded cars had no light on the 
front end, the motor with a light being at the rear. The nearest light 
to the scène of the accident was a 32 candle-power electric lamp at- 
tached to a post about 30 feet away. Each of the men had a cap with 
a carbide light used by mining engineers. 

The court below entered judgment upon a verdict found in favor of 
the plaintiiï for $5,083 and costs. The charge of négligence, the basis 
of the verdict, was the failure of défendant to hâve a light on the 
front of the train of cars, the allégation being that the light on the car 
would hâve warned Ross and his companions of its approach. 

Among other précautions for the safety of miners, the Virginia stat- 
ute, under penalty for disobedience, requires the following: 

"Ou ail haulways wliere liaiiling is doue by machinery of any kind, the 
mine foreinan shall provide a proper systein of signais and for the carrylng 
of a coiis^picuoiis light on the front, and a light or flag on the rear, of every 
trip or train of cars when in motion, provided tlint this shall not apply tc< 
tiips , l)eing hauled by gathering motors or mule teams when operating on 
other than main headings, and when holsting or lowerlng men oceur before 
davllght in the morning or at evenings after darkness." Virginia Mining Act, 
§ 13 (Pollard's Supplément 1916, p. 298). 
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[1] The accident did not occur- while cars were being hauled by 
gathering motors or mule teanis at a place other than a main heading, 
and therefore the defendant's contention that there was no duty to 
provide a light on the front of tlie moving cars is vvithout merit. No 
place in a mine would fall more clearly within the letter of the statute 
and the. protection it was designed to afford than that where the acci- 
dent occurred. Without artificial light, the place was absolutely dark 
and there was much movement of cars. 

[2, 3] Under the circumstances stated, evidently the breach of the 
imperative statutory duty to give warning of the approach of the cars 
by a light in front was such a probable, proximate cause of the acci- 
dent as to afford sufficient support for the judgment, unless there was 
such assumption of risk or contributory négligence Ijy Ross as to de- 
feat the action. Minneapolis, etc., R. Co. v. Gotschall, 244 U. S. 66, 
37 Sup. Ct. 598, 61 L. Ed. 995 (May 21, 1917). Any oneof a class 
for whose spécial benefit a pénal statute is enacted has a right of ac- 
tion for injuries resulting to him from its violation. Texas, etc., R. 
Co. V. Rigsby, 241 U. S. 33, 36 Sup. Ct. 482, 60 L. Ed. 874. 

[4] There is no doubt that Ross knew that the defendant's method 
of work was to push the loaded cars to the tipple without a Hght in 
front ; and the court was requested, but refused, to charge that if he 
had that knowledge he assumed ail risk incident to the absence of the 
light. Thus arises the question whether an employé assumes the risk 
of known violation by the employer of a pénal statute requiring a 
spécifie appliance deemed by the Législature necessary for the safety 
of employés. Our conviction, supported by the great and growing 
current of authority, is clear that he does not, though the décisions are 
in hopeless conflict on the subject. The arguments in favor of the 
opposing views are stated by Judge Taft in Narramore v. Cleveland, 
etc., R. Co., 96 Fed. 298, 37 C. C. A. 499, 48 L. R. A. 68, and by 
Judge Carland in Denver, etc., R. Co. v. Norgate, 141 Fed. 247, 72 
C. C. A. 365, 6 L. R. A. (N. S.) 981, 5 Ann. Cas. 448. Neither the 
Suprême Court of the United States nor the Suprême Court of Ap- 
peals of Virginia hâve directly passed on the question. The cases are 
coUated in 5 Labatt on Master and Servant, 5061, 6 L- R. A. (N. S.) 
981, 26 Cyc. 1181, and annotations of 1914-1917, and other text-books 
and annotated cases. 

Assumption of the risk of a business inherently dangerous, but con- 
ducted with due care, is a doctrine evidently fair and just. But the 
doctrine of assumption of risk by tlie servant of the continued nég- 
ligence of the master, because such négligence was known to the serv- 
ant, is a hard one and ail statutes looking to relief from it should be 
liberally construed against it. Pénal statutes requiring safeguards for 
laborers rest on the care of the state for the employé for the sake of 
himself, of the persons dépendent on him, and of the community. The 
primary and insistent necessity for tlieir enactment is that men will 
work in mines and other dangerous places at the constant risk of death 
or injury whether such précautions are taken for thêir safety or not. 
The Législature assumed that men will work in the mines without the 
protection of the required lights; otherwise the enactment would not 
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have been necessary. In this case it is probable there was not a man 
less in the mine because of defendant's failure to provide the safeguard 
of a light on the front of moving cars. Hence the précautions which 
the Législature regards obviously necessary to safety it places out of 
the domain of waiver by the employé or of contract, either express or 
implied, betvveen the parties, and requires such précautions as a matter 
of public poHcy, under the sanction of penalties inflicted for failure 
to provide them. 

The proposition that the violation by the master of a pénal statute 
intended for the protection of the servant as a matter of public policy 
is nothing more than ordinary négligence, and stands on the same légal 
footing as common-law négligence, seems to us obviously and funda- 
mentally unsound. 

Assumption of risk arises either out of the contract of employment, 
as an incident of it, or out of the status or relation voluntarily assumed 
and continued by the employé towards the instrumentalities of the 
employer. In the one view the statute, vi'ith its requirements and pen- 
alties, attaches to the contract as a part of it; and in the other view 
it becomes an élément of the status or relation. Assumption of risk 
is an affirmative défense. Baltimore, etc., R. Co. v. Taylor, 186 Fed. 
828, 109 C. C. A. 172. In this case its two éléments would be violation 
of a pénal statute by the employer, and waiver or acceptance of the 
violation without objection by the employé. Hence, to make out its 
défense of assumption of risk the défendant must assert, as one of 
its éléments, its own violation of a pénal statute. No one can assert 
an affirmative claim of any kind when one of its essential éléments is 
his own violation of a criminal statute. 

From this the conclusion follows that it would have been tautolog- 
ical for the statute to abolish in express language the défense of as- 
sumption of risk as to the absence of lights, since in making their ab- 
sence criminal it did that and more. The doctrine has been applied to 
usury statutes and many others. A pénal statute against usury makes 
waiver of its provisions ineffectuai, without any express enactment 
that it should be so. We conclude that the District Judge was right 
in refusing to instruct the jury that the deceased assumed the risk of 
defendant's violation of a pénal statute requiring lights on the ap- 
proaching car. 

[5-7] Error is next assigned in the refusai to instruct the jury that 
Ross was guilty of contributory négligence and could not recover. As- 
sumption of risk and contributory négligence stand in a différent légal 
relation to the violation of a pénal statute. Assumption of risk imports 
no delict on the part of an employé, and hence it may well be held 
inapplicable when an employé is injured in conséquence of the viola- 
tion by his employer of a pénal statute. Contributory négligence, on 
the contrary, is a delict or neglect of duty by the employé, and hence 
he cannot recover for the delict of the employer, even in violation of a 
statute, if his own delict has contributed to his injury as a proximate 
cause. 

The first alleged act of négligence attributed to the deceased was go- 
ing into the mine through the drift mouth when he should have entered 
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through a manway provided for ail employés. Section 8, Virginia 
Mining Statute, enacts under penalty that "no person shall travel on 
foot to and f rom his work upon any slope, engine plane or motor road 
when other good roads are provided for that purpose." If Ross en- 
tered the mine in violation of this statute, there would be ground to 
say that he was guilty of contributory négligence per se. Southern 
R. Co. V. Rice, 115 Va. 235, 78 S. E. 592. More accurately, there 
could be no recovery, because Ross would hâve lost his life in con- 
séquence of his ovvn violation of a criminal statute. But the court 
could not say as a matter of law that another "good road" was pro- 
vided, for there was évidence for the jury tending to show that the 
roof of the manway was not safe. Besides, Ross did not go into the 
drift mouth with the intention of traveling on foot. The évidence 
tended to prove a custom for the engineers to go where Ross was and 
ride in on tlie cars, and that therefore Ross was not in the position 
of a person who traveled on foot. In addition it was for the jury to say 
whether this method of entering by riding on the cars was so near the 
tipple and practiced so obviously and constantly as to warrant the in- 
ference that it was authorized and sanctioned by the défendant. If it 
was, then neither the above-cited statute nor the defendant's rule 
against riding on cars without authority would apply. 

[8] The five and a half foot space between the tracks was sufficient 
for Ross and his party to stand between the tracks in safety. But the 
empty cars were passing rapidly on the other track, and it was a 
natural impulse, even of a prudent man, to stand away from them. 
If the défendant had warned Ross of the approach of the cars by a 
light on the front car, as it was its statutory duty to do, the argu- 
ment that he was guilty of contributory négligence as a conclusion of 
law, in being on the track, would be very strong. But to hold that 
without such warning it is contributory négligence per se to stand on 
a track in the narrow spaces of a coal mine because there is another 
place to stand would be to exact as a matter of law perfection of care. 
Even on surface roads, the question is usually one for the jury whether 
an employé is guilty of contributory négligence in standing or walking 
on a railroad track. Erie R. Co. v. Purucker, 244 U. S. 320, 37 Sup. 
Ct. 629, 61 L. Ed. 1166 (June 4, 1917). There was no error in refusing 
to direct a verdict for the défendant. 

[9-12] The following requested instruction was refused: 

• "The court instructs the jury that when deceased, Ross, took a position on 
the loaded track to walt for the passing of the cars on the empty tracks 
(whether the taklng of such position was négligent or not), it was the duty of 
the deceased to look and listen for the approach of cars on the loaded track 
on whlch he was standing ; and if he f ailcd to so look and listen, and by either 
looking or Ustenlng he could hâve discovered the approach of tie cars on the 
loaded track In time to hâve gotten out of the way and prevented sald acci- 
dent, then he was guilty of such négligence as bars any recovery in this 
case, and the jury shall find for the défendant." 

The duty to look and listen, as we held in Dernberger v. Baltimore, 

etc., R. R. Co., 243 Fed. 21, C. C. A. (May, 1917), is not ab- 

solute, but dépends on circumstances. Effort to listen was in this case 
useless, because the noise of the empty cars made it impossible to hear 
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and distinguish the sound of the Ibaded cars. If it be assumed as a 
matter of law that the circumstances in which Ross was did impose 
on him the duty to look, and that in this case the request was a correct 
proposition of law, which might well hâve been given to the jury, care- 
ful considération leads us to the conclusion that giving it would not hâve 
affected the resuit. The presumption is that Ross did look and failed 
to see the cars. Texas, etc., R. Co. v. Gentry, 163 U. S. 358, 16 Sup. 
Ct. 1104, 41 L. Ed. 186; Baltimore, etc., R. Co. v. Landrigan, 191 U. 
S. 461, 24 Sup. Ct. 137, 48 h- Ed. 262. The burden was on the défend- 
ant to overcome this presumption by affirmative proof. Central, etc., 
R. Co. V. White, 238 U. S. 507, 35 Sup. Ct. 865, 59 E. Ed. 1433, Ann. 
Cas. 1916B, 252, Such affirmative proof may be furnished by circum- 
stances as well as by direct évidence. The circumstances relied on hère 
to rebut the presumption were the light on the motor behind the ap- 
proaching cars, the carbide lights on the caps of the three men, and the 
electric light on a pôle near by. It is argued that the jury might well 
bave concluded that thèse lights were sufficient to enable Ross to see 
the approaching cars if he looked. The évidence as to the power of the 
electric light and the carbide light, and as to the location of the 
stationary electric light, and the light on the motor, standing alone, 
would leave any fair mind in serions doubt whether the presump- 
tion that Ross had looked was overcome, and whether in the dark- 
ness of a mine he could bave seen the moving cars in time to escape. 
The direct évidence could hardly fail to solve the doubt in favor of the 
conclusion that he could not hâve seen the cars. Herrold and Murray 
were the only persons on the ground. Herrold testified positively, and 
his testimony is not disputed, that he did look down the loaded track 
and did not see the cars. Murray's testimony was négative to the ef- 
fect that he did not look at ail. Hence we conclude that the évidence 
that Ross could bave seen the cars if he had looked is too slight to war- 
rant the jury in finding, contrary to the presumption, that he did not 
look or that he could bave seen the cars in time. 

Our conviction that this alleged error in the charge was not material 
is strengthened by the fact that the District Judge gave the following 
comprehensive instruction on the subject of contributory négligence: 

"The court Instructs the jury that the défendant was not the Insurer of 
the safety of J. D. Eoss, but that it was the duty of J. D. Koss to exercise 
reasonable care for hls own safety ; and if you believe from the évidence that 
he failed in any way to exercise such reasonable care for his own safety, and 
that his failure to exercise care for hls own safety contributed proximatel.y 
to the happening of the accident which caused his death, you will flnd for the 
defen'dant." 

[13] There was technical error in the exclusion of Murray's state- 
ment that if he had looked he' could hâve seen the cars. But this was 
a mère opinion, which could bave had little, if any, weight in the minds 
of the jury in face of Herrold's positive statement that he did look and 
did not see them. 

[14] AU the material évidence alleged to hâve becn erroneously ex- 
cluded was afterwards admitted, except the opinion of Murray above 
referred to, and that of the mine inspecter that the statute requiring 
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a light on the moving cars did not apply to tliis place in the mine. The 
claim was for actual damages only, and erroneous construction of the 
statute by the mine inspecter, even if comniunicated to the défendant, 
would hâve availed nothing. The testimony aheged to hâve been im- 
properly admitted was obviously either incompétent or not material. 

On considération of the whole case, we can find no error which we 
think could possibly hâve aiïected the resuit. 

Affirmed. 

KXAPP, Circuit Judge (dissenting). In the circumstances hère dis- 
closed I cannot agrée that défendant was precluded from setting up the 
défense of assumed risk. Ross had been in the company's employ for 
a number of years, and was fuUy aware that the statute in question, 
though observed elsewhere in the mine, was at no time complied with 
at this particular place. He was as familiar with the facts in that re- 
gard as aiiy one could be, and as able to appreciate the increased haz- 
ard resulting from neglect to put a light on the front car of a loaded 
train at this point, when the motor was detached to take the crossover 
to the other track. 

As respects the right to plead assuni])tion of risk in such a case, I 
do not see that there is any distinction between disregard by the em- 
ployer of a common-law duty and disregard of a statutory duty. The 
employé's knowledge of the default and of the added danger therefrom 
is clearly a fact, or question of fact, which dépends in no wise upon 
the nature of the default, and if that fact is available as a défense in 
the one case, as is conceded, why should it not also be available in the 
other? The majority opinion says because "to make out its défense of 
assumption of risk the défendant must assert as one of its éléments its 
own violation of a pénal statute." But in precisely the same sensé the 
défendant "must assert'' its own dereliction, as an élément of the dé- 
fense of assumed risk, when the négligence charged is the violation of 
a common-law duty. If this défense rests at ail upon the admission of 
wrongdoing, why should it be taken away by admission of failure to 
comply with a statute, and not taken away by admission of failure 
to comply with a plain and definite common-law obligation? But I 
venture the belief that the answer of the majority involves a misconcep- 
tion. To my mind the défense of assumption of risk is no more based 
upon acknowledgment of fault than is the défense of contributory nég- 
ligence, which admittedly may be interposed although the cause of ac- 
tion sued on is the violation of a pénal statute. The latter défense 
rests upon the employé's acts, the former upon his knowledge, but 
neither of them dépends upon the assertion of a breach of duty. What 
the défendant in this case says is that Ross had full knowledge of the 
fact upon which its négligence is predicated, namely, the habituai omis- 
sion of a light on the forward car, when a train arrived at the place in 
question and the motor was detached for the purpose of pushing the 
cars up the incline ; that he was at ail times cognizant of whatever 
danger resulted from that omission ; and that he was therefore charge- 
able with assuming the risk of which he was perfectly aware. On the 
undisputed proofs of record, I am of opinion that the défense of as- 
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sumption of risk was as valid and legitimate in this case as was the 
défense of contributory négligence. 

Moreover, as the jury miglit vvell iiave found, Ross liimself con- 
stantly violated a Virginia statute, with the knowledge and consent of 
défendant, by entering the mine through the drift mouth instead of go- 
ing in by the "good road" provided for that purpose. We hâve, then, 
this rather peculiar, if not illogical, situation, that the suit for causing 
the death of Ross is not barrcd or the right of recovery in the least im- 
paired by the circumstance that he put himself in a place of danger in 
violation of one law of the state, because his violation thereof was 
known and assented to by the défendant, yet its violation of another 
law of the state, though such violation was known and assented to by 
Ross, opérâtes nevertheless to destroy a défense long recognized and 
upheld in négligence cases. 

But I refrain from further discussion of a question upon which vol- 
umes hâve been written and courts of high standing are hopelessly di- 
vided. The opposing views are well illustrated by tlie Narramore 
Case, 96 Fed. 298, 37 C. C. A. 499. 48 h. R. A. 68. and the Norgate 
Case, 141 Fed. 247, 72 C. C. A. 365, 6 L. R. A. (N. S.) 981, 5 Ann. 
Cas. 448. Believing the later case, to which I can add nothing, to be 
the better reasoned, I think it should be followed until the Suprême 
Court otherwise décides. 

It goes without saying that the enactment which imposes a duty upon 
the employer may provide that its nonobservance shall deprive the em- 
ployer of the défense of assumed risk, or for that matter of the défense 
of contributory négligence. Numerous examples of this appear in 
récent législation, both fédéral and state. And it is conceivable, though 
I know of no instance, that a statute could be so framed as to efïect 
that resuit by necessary and unavoidable implication. It is also well 
settled that the construction of such a statute by the highest court of 
the enacting state must be followed by the fédéral courts in cases aris- 
ing in that state. Columbia Box Co. v. Saucier, 213 Fed. 310, 129 C. 
C. A. 656. But the instant case belongs to none of thèse classes. The 
Virginia Suprême Court of Appeals has not passed upon the provision 
under review, and there is nothing in its language, as I read it, which 
indicates an intent to deprive the ofïending employer of any défense 
he might otherwise assert, or to subject him to any différent penalty 
than that fixed by its terms. The statute itself prescribes the method of 
its enforcement, and in my judgment it is not for the courts to say that 
other and unexpressed conséquences shall follow its violation. I must 
therefore vote to reverse the judgment for error in excluding the dé- 
fense of assumption of risk. Upon the issue of contributory négli- 
gence I express no opinion. 
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UNITED STATES ex rel. PALÎiIER v. LAPP, U. S. MarshaL 

(Circuit Court of Appeals, Sixtli Circuit. June 30, 1917.) 

No. 2975. 

1, United States Maeshals ®=3 — Deputt Marshals— Appointment and 

Removal. 

Under Act Oct. 22, 1913, c. 32 (38 Stat. 208), providlng tliat any deputy 
collecter of internai revenue or deputy marshal, who may be required by 
law or by authority or direction of the collecter or marshal to exécute a 
bond, may be appointed by the coUector or marshal who may require such 
bond without regard to the Civil Service Act, Jan. 16, 1883, c. 27, 22 Stat. 
403, and the amendments thereto, or any rule or régulation made In pur- 
suance thereof, and that the officer requiring such bond shall hâve power 
to revoke the appointment of any subordinate officer or employé and ap- 
point his successor, at his discrétion, without regard to such acts, amend- 
ments, rules, or régulations, the power of appointment may be exercised 
■by the marshal aecording to his individual discrétion, as the grant of a 
gênerai power to appoint carries with it the right to remove at any tlme 
or in any manner deemed best, with or without notice. 

2. United States Mabshals <S=>3 — Deputy Maeshals— Appointment and Ee- 

MOVAL. 

Act Oct. 22, 1913, conceming the appointment and removal of deputy 
marshals, is in confllct with Act Aug. 24, 1912, c. 380 (37 Stat. 555), under 
which no person in the elassified civil service could be removed except for 
cause and upon notice and an opporfunity to answer the charges, and the 
act of 1912 must yield so far as the removal of deputy marshals is con- 
cerned. 
8. Mandamus iS=5l6(l) — Gbounds fob Denial— Weit Ineffectual ob Fbuit- 

LESS. 

Under Act Oct. 22, 1913, where a United States marshal removed a 
deputy marshal appointed prior to the enactment of that act, without re- 
quiring him to exécute a bond, and then revoking his appointment and 
naming bis successor, a writ of mandamus would net be issued to compel 
tlic deputy marshal's reinstateniont, as it would be frultless, since it could 
be avoidod by the marshal through mère demand of a bond and notice that 
the appointment would be revoked upon présentation of the bond. 

4. United States Marshals ®=>3 — Deputt Maeshals — Appointment and 

Removal. 

It was within the power of Congress to authorixe United States mar- 
shals to revoke the appointment of deputy marshals at their discrétion, as 
was done by Act Oct. 22, 1013. 

5. United States Marshals <^^3 — Deputy Mabshals — Appointment and 

Removal. 

That the Act Oct. 22, 1913, as to the appointment and removal of 
deputy marshals, was a rider to an appropriation bill, caiinot afCcct Its 
construction. 

6. Officees <S=>7 — Power to Remove. 

In the absence of constitutional or statutory régulations, the power of 
appointment carries with it, as an incident, the power to remove, when no 
definite term is attached to the office by law. 

7. OlTlCEKS <g=37 — POWEE TO REMOVE. 

When an appointée holds an office at the will and discrétion of his su- 
perior having the power of appointment, he is subject to removal at 
pleasure. 

8. United States <®=336 — Removal of Officees — Review. 

The civil service régulations made by the civil service commlssioners 
and the Président, and promulgated by the Président, do not hâve the 

CssFor other cases see Bame toplc & KEY-NUMBER la ail Key-Numbered Dlgests ft Indeiei 
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force anrl effect of law, nor can the courts onforcc tliom as sucli, or voview 
tlie action of an appointlng ofUcer lu removiiig an employés tlioush the 
Président may euforce tliem by removiiig any persou wlio refuses to abide 
by theni. 

9. Statutes ®=>131 — AMENDMENr— 'Nature of Amendment. 

An amendment to a statute may be effected by a mère addition thoreto, 
in the absence o£ a constitutional prohibition, as a law is amonded wben 
it is, in whole or in part, perraitted to remain, and somerhing is added to 
or talîen fron) it, or it is in some way changed or altei'ed to nmke it u:ore 
complète or peri'ect, or to fit it the better to aceoniplish its obje<;t or pur- 
pose. 

10. Statutes <S=>225yo — Construction — General and Spécial Statutes. 

General législation must give way to spécial législation on the samo sub- 
.lect. whether the provisions are found in the sanie statute or in dif- 
fprcut statutes, and generally the provisions umst l)e so interpreted as to 
embrace only cases to whlch the spécial provisions are not applicable. 

11. Constitutionai. Law ®=570(o) — Judiciau Funcmons— Wisdom or Stat- 
utes. 

The courts may not question the wisdom of a statute. 

12. T'xiTEn States Marsiials cs^sa — Deputt Marsiials— Appointment and 
Kemoval, 

T'uder Àet Oct. 22, lOl,"!, a dcptity marshal could be removed by the mar- 
shal without notice or a licaring. 
13., Mandamus <g=7fi — Removal of Oiticers— Discrétion. 

As under Act Oct. 22, lOl.'î, a t'nited States marshal may i-emove a dep- 
uty marshal at bis disci'etion, a wiit of niaudamus will not issue to cou- 
trol such discrétion, as in exercising his power to remove the marshal 
docs ]iot act in a jndii ial capacity. 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John E. Sater, Jndge, 

Mandamus by the United States, on relation of Charles H. A. 
Pahner, against Charles W. Lapp, United States marshal for the North- 
ern district of Ohio. The writ was denied, and relator brings error. 
Affirmed. 

W. L. Flory, of Cleveland, Ohio, for plaintiff in error. 

Jos. C. Breitenstein, Asst. U. S. Atty., of Cleveland, Ohio, for de- 
fendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. The United States marshal for the Northern dis- 
trict of Ohio revokcd the appointnient of his chief office deputy, and 
the court below refused to issue a writ of mandamus to compel the 
marshal to reinstate the deputy. The facts on which the manda- 
mus proceeding was based and the reasons for denying the writ ap- 
pear in the trial judge's opinion, hereafter set out. In our judgment 
the writ was rightly denied, and, subject to some explânation, we ap- 
prove of the reasoning on which refusai of the writ was based. It 
is true that at the time the relator, Palmer, received his last appoint- 
ment as chief office deputy, August 4, 1913, he belonged to the classi- 
fied civil service ; and that according to section 6 of the act of August 
24, 1912, c. 389, 37 Stat. 555 (Comp. St. 1916, ,§ 3287), "no person 
in the classified civil service" could be removed except for such cause 

Ê=3For other cases !:ee same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexei 
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as would "promote the efficiency of said service, and for reasons giv- 
en in writing" and upon notice, service of a copy of any charges pre- 
ferred, and allowance of a reasonable time to answer the charges in 
writing. It is to be observed of this provision that in terms it apphes 
generally to ail persons engaged in the classified civil service; and ad- 
mittedly the légal removal of relator could hâve been effected only 
through observance of the mode prescribed by that act if no other 
législation had intervened. However, on October 22, 1913, an act was 
passed in which it was provided, in paragraph aititled "Civil Service 
Commission" (38 Stat. pt. 1, p. 208) : 

''Tliat bereafter any deputy collector of Internai revenue or deputy marshal 
wlio niay be retiuired by law or by authority or direction of the collector of 
internai re\enue or the United States marshal to exécute a bond to the col- 
lector of internai revenue or United States marshal to secure faithful perform- 
ance of otHcial duty, may be apjiointed by the sald collector or marshal. wno 
niay require such bond without regard to the provisions of an Act of Congress 
entitled 'An act to regulate and improve the civil service of the United States,' 
approved January sixteenth, eighteen hundred and eighty-three, and amend- 
ments thereto, or any rule or régulation inade in juirsuance thereof, and the 
offieer requiring sald bond shall hâve power to revoke the appointment of any 
subordinate offlcer or employé and appoint hls successor at his discrétion with- 
out regard to the act, ainendments, rules, or régulations aforesaid." 

[1] It will be noticed that this provision is spécial in its terms and 
application; it relates distinctly and only to deputy collectors and 
deputy marshals and their principals, respectively ; and the right to 
revoke appointments of either of thèse classes of deputies and to ap- 
point successors is discretionary in the several collectors and mar- 
shals ; that is, such power of revocation and appointment may be 
exercised by those officiais according to their individual discrétion, 
since "the grant of a gênerai power to remove carries with it the right 
to remove at any time or in any manner deemed best, with or with- 
out notice." Eckloff v. District of Columbia, 135 U. S. 240, 241, 10 
Sup. Ct. 752, 34 L. Ed. 120. 

[2] Judge Sater was undoubtedly right in applying the established 
rule that, where there is any conflict between a gênerai statutory pro- 
vision and a spécial one upon the same subject, the former must yield 
to the latter regardless of the fact that the two provisions are found 
in différent enactments. It is to be presumed, for example, that by 
the spécial act hère involved Congress intended to create an excep- 
tion as respects the appointment and removal of thèse two classes of 
deputies. That there is conflict between the two enactments, the 
one of 1912 and the other of 1913, concerning deputy collectors and 
deputy marshals who belong to the classified civil service, seems clear 
enough. The act of 1912, as we hâve seen, is comprehensive in its 
application to ail persons "in the classified civil service," and it for- 
bids their removal except in accordance with the formai mode there 
prescribed; while the act of 1913 authorizes summary removal and 
appointment of the two classes of deputies mentioned, one of which, 
through express officiai désignation, includes relator. This conflict 
is accentuated by the fact that the removing offieer is invested with 
power to appoint a successor regardless of the Civil Service Act of 
January 16, 1883. True, the scheme of this last-mentioned act is 
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not directiy to provide for removal from office, but it is to discourage 
unmerited removal by requiring vacancies to be filled only with per- 
sons who hâve passed compétitive examinations according to require- 
ments of the act or of rules adopted in pursuance of it. 22 Stat. 
403, 406, §§ 2, 7 (Comp. St. 1916, §§ 3272, 3278) ; Flemming v. Stahl 
(D. C.) 83 Fed. 943, 944; Woods v. Gary, Postmaster General, 25 
Wash. Law Rep. 591, 594, 595 ; Page v. Moîïett (C. C.) 85 Fed. 38, 40. 
It is therefore not open to relator to claim both protection of the 
act of 1912 and exemption from that of 1913, upon any theory of lack 
of conflict between the two acts. 

[3-5] There is another feature of the act of 1913 which deserves 
attention. Applying its language concretely, after the passage of the 
act the marshal might hâve required relator to exécute a bond to him 
to secure faithful performance of officiai duty, and thereupon hâve 
revoked relator's appointment and named his successor, at the mar- 
shal's discrétion. This does not appear to hâve been the method 
chosen. Its adoption, however, would hâve been, at most, a mère for- 
mality; and the allowance of a writ of mandamus would hâve been 
fruitless, since it could hâve been avoided by the marshal through mère 
demand of a bond and notice that the appointment would, upon présen- 
tation of the bond, be revoked. It results that, for reasons satisfac- 
tory to Congress, officiai positions like that of relator were taken out 
of the restraints of civil service législation, including the restraint of 
the act of 1912, and placed within the plenary power and control of 
the marshal. The subject was within the power of Congress, and it 
is vain to urge that the courts can rightfully interfère with such lég- 
islation. The point that the act of 1913 was a "rider" to an appro- 
priation bill cannot affect construction ; and it should not be overlook- 
ed by relator's counsel that the act of 1912, upon which they rely, 
is of the same character. 

The judgment niust be affirmed. 

The opinion of the learned trial judge follows: 

SATER, District Judge. The relator, Palmer, claiming an unlaw- 
ful revocation of his appointment as chief office deputy of the Unit- 
ed States marshal, prays that a writ of mandamus issue requiring his 
restoration by the défendant to that position. 

The relator, as a duly qualified person, was in 1892 appointed to a 
position in the compétitive classified civil service in the post office 
department of the city of Cleveland. With the consent of the proper 
governmental departments, he was in 1910 transferred to the mar- 
shal's office, following which, to validate such transfer, he took a 
noncompetitive examination, was passed to the classified service, and 
filled the position of chief office deputy under the defendant's prede- 
cessor. On August 4, 1913, the défendant, after his désignation and 
qualification as marshal, regularly appointed the relator as his chief 
office deputy at a salary of $2,000 per year, who thereupon qualified 
and entered upon the discharge of his duties. On January 13, 1916, 
défendant informed him of an intended change in his position, and 
at his instance cheerfully gave him a letter recommending him as a 
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capable, painstaking, industrious man, who can prove his worth in 
any capacity, and who, in so far as the défendant knew, had excellent- 
ly kept tiie records of the marshal's office. The parties discussed, as 
between themselves, the proposed change from time to time, and on 
February 8 the relator notified the défendant that he could not be 
removed from his position unless the défendant compUed with the 
act of August 24, 1912 (37 Stat. 555), which provides, in so far as need 
be noticed, that no person in the classitied civil service shall be re- 
moved therefrom, except for such cause as will promote the efhciency 
of the service and for reasons given in writiiig, and that the accused 
person is entitled to notice of his intended removal and of any charges 
preferred against him, and to a copy thereof, and also to reasonable 
time personally to answer the same in writing. The défendant hav- 
ing designated, with the assent of the Department of Justice, another 
person to succeed the relator, informed him on February 9 that the 
appointment of his successor would become effective on February 15. 
The relator at ail times expressed a willingness to instruct his in- 
tended successor as to the duties devolving upon the chief office dep- 
uty, but disclaimed that such willingness should be construed as an 
acquiescence on his part to his ousting and to the appointment of his 
successor. He made known to défendant his readiness and willingness 
to perform the duties devolving on him in his position, that he would 
insist that he was entitled to continue therein until removed in ac- 
cordance with the above-mentioned act, and that he would continue to 
claim compensation until his removal was thus made. On Febru- 
ary 14 he was notified by the défendant in writing of the revocation 
of his appointment, the same to become effective on February 15, 
When he presented himself on the 16th and offered to continue the 
performance of his duties as before, he was refused permission so 
to do. He thereupon in writing tendered his services and demanded 
permission to discharge the duties pertaining to his position. The 
tender and demand were rejected and his salary discontinued. His 
successor, having qualified, was installed as chief office deputy. The 
relations between the parties continued friendly down to and includ- 
ing February 15. The défendant testified that he still thinks that the 
relator is a capable man. The expressed cause for revocation of the 
appointment was political reasons, no other cause therefor being giv- 
en to the relator, or, in so far as the record shows, to any other per- 
son. The only other matter which was known to the défendant prior 
to February 16, and which, although unexpressed, influenced him, ac- 
cording to his évidence, in recalling the appointment, was brought out 
in the évidence taken under exception that the relator was the cause 
of disharmony in the office, due, it would seem, to orders given by him 
and his suggesting his own friends as guards in nearly ail instances 
for the removal of prisoners, the other deputies feeling that they 
ought to bave their friends to make such trips; but it does not ap- 
pear that the persons thus suggested were not compétent or rendered 
inefficient service, or what the character of the orders were, the in- 
ference being that they pertained to the conduct of the business of the 
office. At the time of the hearing the court was and is still of the 
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Opinion that, in whatever aspect the case is viewed, the évidence as 
to the undisclosed want of harmony was unimportant ; for, if the 
relator could be removed only in the manner specified in the act of 
August 24, 1912, his ousting was unlawful, and, on the other hand, 
if the provisions of such act were not appHcable to the relator's case 
on account of his being no longer protected in his position, as claimed 
by défendant, by tlie civil service law, the défendant was at liberty, at 
his- pleasure, to revoke the appointment. If such act is not applicable, 
and if the act of 1913 were silent on the power to revoke, the right 
so to do might still exist (People v. Lathrop, 142 N. Y. 113, 116, 36 
N. E. 805) ; but this point need not be decided. 

[6-8] In the absence of constitutional or statutory régulations, the 
power of appointment carries withit as an incident the power to re- 
move when no definite term is attached to the office by law. Re Hen- 
nen, 13 Pet. 230, 259, 10 L. Ed. 136; Parsons v. United States, 167 
U. S. 324, 331, 17 Sup. Ct. 880, 42 L. Ed. 185; Morgan v. Nunn (C. 
C.) 84 Fed. 551, 552; People v. Robb, 126. N. Y. 180, 182, 27 N. 
E. 267; People v. Fire Com'rs, 73 N. Y. 437. When an appointée 
holds at the will and discrétion of his superior, heis subject to re- 
moval at plfeasure, the power of removal residing in the person in 
whom is vested the power of' appointment. Re Hennen, 13 Pet. at 
page 259; Keim v. United States, 177 U. S. 293, 294,' 20 Sup. Ct. 
574, 44 L. Ed. 774; Robertson v. Coughlin, 196 Mass. 539, 542, 82 
N. E. 678, 13 Ann. Cas. 804. It is also well settled that civil service 
régulations made by the civil service commissioners and the Président, 
and promulgated by the latter, do not hâve the effect and force of 
law, nor can the courts enforce them as such, or entertain jurisdiction 
to review the action of an appointing officer in removing an employé. 
The Président, neverthdess, may enforce them by removing any per- 
son who refuses to abide by them. Morgan v. Nunn (C. C.) 84 Féd. at 
page 553 : Flemming v. Stahl (D. C.) 83 Fed. 940, 941 ; Page v. Moffett 
(C. C.) 85 Fed. 38; Carr v. Gordon (C. G.) 82 Fed. 373, 379; Taylor 
v. Taft, 24 App. D. G. 95. The act of August 24, 1912, however, 
specifically defines the conditions on 'which removals from the classi- 
fied civil service list may be effected. The défendant did not, in 
eliminating the relator and substituting another in his stead, comply 
with the requirements of that act, His position, the correctness of 
which is controverted by relator, is that liis action is fully warranted 
by the act of October 22, 1913 (38 Stat. 208, c. 32), which provides 
that any deputy marshal, who may be required by law or by author- 
ity or direction of the United States marshal to exécute a bond to 
such marshal to secure the faithful performance of officiai duties, may 
be appointed by the marshal requiring such bond without regard to 
the provisions of the act of Congress to regulate and improve the 
civil service, approved January 16, 1883 (22 Stat. 403), and the amend- 
ments thereto, or any ruie or régulation made in pursuance thereof ; 
and the marshal so requiring such bond shall hâve power to revoke 
the appointment of any subordinate officer or employé and appoint 
his successor at his discrétion, without regard to such last-named act, 
amendments thereto, or rules and régulations made in pursuance of 
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tlie same. Whetlier such act wholly put the marshal's office without 
the opération of such law, amendments, rules, and régulations, and 
vested in the défendant the power to make appointments and revoke 
them at his discrétion, when and as he chooses, is the vital question for 
décision. The act under which the marshal justifies purports thus to 
reheve him in the matter of a])pointiTients and revocations. If the act 
of 1912 is but an amendment to the original act of 1883, the defend- 
ant's position is correct; if, however, the act of 1913 does not ex- 
empt the défendant from the procédure specified in the act of 1912 
touching removals, the relator ought to prevail. 

[9] The act of 1912 is not a supplemental act in that it is not an 
independent law (State v. Hubbard, 148 Ala. 391, 394, 41 South. 903), 
and does not so operate as not to alter or modify the original act. 26 
Am. & Eng. Ency. Law, 708; United States v. Stocking (D. C.) 
87 Fed. 857, 858; McCleary v. Babcock, 169 Ind. 228, 233, 82 N. 
E. 453. Prior to August 24, 1912, the only statutory provision reg- 
ulating the removal of a person in the classified civil service list was 
found in section 13 of the act of 1883 (Comp. St. 1916, § 10290), which 
déclares that no such officer or employé of the United States as is 
mentioned therein shall be discharged, promoted, degraded, or chang- 
ed as to officiai rank or compensation, or shall be given a promise 
or subjected to a threat in any of such respects, for giving, withhold- 
ing, or neglecting to make any contribution of money or valuable thing 
for any political purpose. See, also, Taylor v. Taft, 24 App. D. C. 
95. Indeed, it would seem from the debates in Congress mentioned 
in Flemming v. Stahl (D. C.) 83 Fed. 940, that it was not intended that 
the act of 1883 should interfère with the right of removal, except 
to deny it to the extent above mentioned. Thei purpose of the act of 
1912 was to change the existing law by restricting the discretionary 
power of superior officers in the matter of removals. It was designed 
to give greater security to those occupying subordinate positions, and 
thereby to improve the public service, by requiring that removals shall 
be for cause and after a hearing. An amendment to an act, in the 
absence of a constitutional prohibition, may be efïected by a mère 
addition thereto (State v. Hubbard, 148 Ala. at page 395 ; Henderson 
V. Galveston, 102 Tex. 163, 169, 114 S. W. 108), or by adding other 
provisions (26 Am. & Eng. Ency. Law, 706; 36 Cyc. 1054). A law 
is amended when it is, in whole or in part, permitted to rcmain, and 
something is added to or taken from it, or it is in some way changed 
or altered to make it more complète or perfect, or to fit it the better 
to accomplish the object or purpose for which it v/as made, or some 
other object or purpose. Falconer v. Robinson, 46 Ala. 340, 348. The 
act of 1912 is amendatory of the previous civil service law, adding 
thereto an additional section to remove a fault and better the then ex- 
isting law. 

[10,11] It was compétent for Congress to exempt the marshal's 
office from the provisions of ail laws relating to civil service and to 
subject the deputies to the terms of the exempting enactment. Peo- 
ple V. Keller, 158 N. Y. 187, 52 N. E. 1107. The act of 1912 is gên- 
erai ; that of 1913 is spécifie. It is not ambiguous. By express terms 
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it relieves the marshal from the method of removal prescribed by 
the preceding act and is controlling. This view finds support in the 
settled rule of statutory construction that gênerai législation must give 
way to spécial législation on the same subject, whether the provisions 
are found in the same statute or in différent statutes; and generally 
the provisions must be interpreted so as to embrace only cases to which 
the spécial provisions are not applicable. Magone v. King, 51 Fed. 
525, 526, 2 C. C. A. 363 (C. C. A. 2), Peck v. Jenness, 7 How. 612, 
622, 12 L. Ed. 841, Kepner v. United States, 195 U. S. 100, 125, 24 
Sup. Ct. 797, 49 L. Ed. 114, 1 Ann. Cas. 655, People v. Mayor, 82 
N. Y. 491, and Lawrence v. City of Cincinnati, 3 Am. L,aw Rec. 597, 
602, are pertinent. The relator's term of service having expired with 
that of the defendant's predecessor, he saw fit to accept an appoint- 
ment to a position, subject, it is true, to the law as it then existed, 
but chargeable with knowledge that Congress, which enacted that law 
and created the position which he accepted, might further legislate 
on the same subject-matter and the position so accepted by him. It 
did in fact modify such existing law, and the relator cannot be heard 
to complain that the marshal exercised the added power conferred on 
him by the later enactment. The act of October, 1913, does not say 
that it shall be inapplicable to those holding under a prior appoint- 
ment. The wisdom, but not the validity, of an act is assailed. As to its 
wisdom, the court may not question. 

Buckingham v. Steubenville & Ind. R. Co., 10 Ohio St. 25, on which 
the relator relies, has been examined, but it is not thought to be help- 
ful. An analogous case, however, is that of People v. Whidock, 92 N. 
Y. 191, from which it appears that an act of the 'Législature passed 
in 1869 provided that police commissioners might be removed for 
cause. An amendment of 1881 omitted this provision and gave the 
mayor the power to remove any commissioner for cause sufficient to 
himself. Like the act of 1913, it substituted one tribunal for another, 
and a new mode of procédure for that which had prevailed. The court, 
speaking for the removed commissioner, said (92 N, Y., at page 198) : 

"He eau no more complain that he is proreeded agalnst by the altered mode 
than a suitor In oiir court.s can claim to maiiitain or resi.«t a cau.se of actiotl'by 
the procédure in force when it accrued. * * * The office was created by 
the Législature, and tliey jnisht a bridge its term by express words, or speoify 
an eveiit upon the happejiiuf; of which it shoiild end. * * * In this case 
the event specified by the Législature is reinoval by the mayor." 

On the question of notice and a hearing before final action by the 
mayor, it was held that the entire matter was within the control of 
the Législature, and, as it gave the power to appoint, it could also give 
the power to remove; and in the absence of provisions that removal 
should be only for cause and upon notice, it was enough, if the mayor 
thought there was sufficient cause for removal, even if no opportunity 
was given to be heard. Cause, it was said, might or might not exist 
except in his imagination, but his conclusion was final. 

[12, 13] The teachings of Re Hennen and People v. Lathrop are, 
as we hâve seen, that the subordinate who holds at the discrétion 
of a superior appointing power is subject to removal at pleasure. Un- 
der such circumstarices the power of removal is absolute, it being vest- 
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ed In the unlimited discrétion of the removing officer, to be c xercised at 
such tinie and for such reasons as he may deem proper and sUffi- 
cient. As the relator held at the pleasure of the défendant, and as 
the défendant exercised the power of removal at his discrétion, the 
relator could be removed without notice or a hearing. Mechem, Pub- 
lic Officers, §§ 448, 454. Considering the state of the law and the 
facts, a writ of mandamus will not issue to control such discrétion. 
Mechem, § 945; Dillon, Munie. Corp. (4th Ed.) § 250; People v. 
Drake, 43 App. Div. 325, 60 N. Y. Supp. 309, 312. People v. Mayor, 
82 N. Y. 493, 494, thus states the rule: 

"It would seem, however, to be quite elear that, whenever a statute tn ex- 
press ternis gives a dlscretionary power to auy person, to be exercised by lilm 
upon his own pleasure, ho is thus made the sole and exclusive judge as to the 
propriety of its exercise, and in such a case his will or prlvate opinion must 
stand in place of any reason. Such a power is not to be construed as a ju- 
dicial discrétion, to be regulated according to the known rules of law. * * • 
It may be arbitrary and fanciful, but such was the condition of the relator's 
officiai tenure. He took office at the pleasure of the mayor, and his pleasure, 
by whatever reason influenced, is the measure of its term." 

That the défendant, in exercising his power to remove, did not act 
in a judicial capacity, see State v. Hawkins, 44 Ohio St. 115, 5 N. E. 
228; State v. Sullivan, 58 Ohio St. 504, 514, 51 N. E. 48, 65 Am. St. 
Rep. 781 ; State v. Board of Police Com'rs of Cincinnati, 7 Ohio Dec. 
326. 

Writ of mandamus denied. Pétition dismissed. 
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(Circuit C^uurt of Appeals, First Circuit. Jane 15, 1917. On Pétition for 
Reliearing, August 25, 1917.) 

No. 1285. 

1. ArPEAT, AND EbROR <©=3l85(2)— REVIKW JURISDICTIONAI/ QUESTIONS. 

It ;,: the duty of the Circuit Court of Appeals to see that the statutory 
niirisdiction of the District Court has not been exceeded, irrespective of 
iuiy (ji;cstlon raised by the parties in regard to the matters. 

2. Corrrs ©^^282(3)^ — Fédéral Courts — Jurisdiction — Constitutionai, Ques- 

tions. 

Assuming that St. Mass. 1011, c. 628, § 25, providing that no application 
foi- iii.juuction against, or proceedings for dissolution of, or the appoint- 
JiK'iit iif a rcceiver for, any frat(n-nal benetlt soclety, shall be entertalned, 
iiij1c.-;s iiuide by tlie Attoru(\v (iencral, violâtes the rights of certificate 
liolilers under Const. U. S. Aracnd. 14, thls does not give fédéral courts 
iurisdicUon of a suit for a receivor, unless such violation Is so connected 
witli The real cause of action set forth as to form an essential part 
thercof. 

S. Courts i3=>282(;!)^I'^desal Courts — 'Jubisdictiok- — Constitutional Ques- 
tions. 

ïhe violation of a certificate holder's rights by St. Mass. 1011, c. 628, § 
23, was not an essential part of the cause of action in a suit by lilm for 
the ai)i)ointraent of a receivor for a fraternal society on the ground that 
it was conductiug its business illegally, improvldently, and fraudulently, 

©ssFor other cases see sarae toplc & KBY-NUMBKR in ail Key-Numbered Digests & Indexés 
244 F.— 25 



386 244 FEDERAL REPORTER 

and as a resuit would soon become Insolvent, where he had not tried to 
get the State officiais to proceed agalnst tlie society aecording to thc 
stàtute, and défendant had made no objection to such an attempt, and 
had not availed itself of the statute to lils préjudice, and hence a fédéral 
court had no jurisdictioaa. 

4. CouETs cg=>280 — Detebmination of Question of Jurisdiction — riiESUMP- 

TIONS. 

In deternjlning whether the alleged unconstitutlonality of a state stàt- 
ute gives jurisdiction to a, fédéral court, the présomption Is that, if tlie 
statute is unconstitutional, the state courts will so déclare when the 
question is brought before them. 

5. Eeceivers ©=535(1) — Appointment Witiiout Notice — Discrétion. 

Wh,ere a suit foc the appointment of a recelver for a fraternal Insur- 
ance society alleged that it was conductingits business illegally, improvi- 
dently, and fraudulently, and would soon b<;come insolvent as a resuit, 
and that clear and irréparable loss and injui-y would thereby be sufCered 
by plaintilï and other certificate holders, and an acconipanylng attidavit 
alleged that Its funds were in imminent danger of being removed from 
the state, there was no abuse of discrétion in appointing a recelver 
Wlthout notice; the appointment being subject to be vacated or modified 
eight dàys later, after hearing any party aggrieved, and not to become 
permanent until such hearing. 

6. Eeceivers iS=>35(3) — Appointment Witiiout Notice — Right to Object. 

Where the society appeared and was heard before the appointed hearing, 
obtaining modifications of the décree, whereby exercise of the recelver's ac- 
tive duties was suspended untll further order, and hls custody of defend- 
ant's property was' so llmifed as not to prevent it from carrying on its 
current and usual business, It was in no position to elaim that any omis- 
sion of due notice had seriously prejudiced its rights. 

On Pétition for Rehearlug. 

7. Courts <S=>405(18) — Circuit Court of Appeals — Reiiearino. 

In a case in which the Circuit Court of Appeals ordered a dismissal of 
the bill for want of jurisdiction, though it discussed other questions ar- 
gued by the parties, a rehearing upon sucli questions would not be or- 
dered, as'no rehearing would aller the resuit. 

8. Courts <S=>405(18) — Circuit Court of Appeals — Rehearing. 

In such case, it was not a ground for a rehearing that after the 
argument and submission of the appeal, but before the décision was 
handed down, a party intervened, thus giving the necessary diversity of 
citizenship, where thls was not brought to the court's attention untll 
after the opinion was handed down. 

9. Courts <S=>407(!>) — Circuit Court of Appeals — Scope of Review. 

Under Judicial Code (Aet March 3, 1011, c. 231) § 129, 36 Stat. 1134 
(Comp. St. 1916, § 1121), providing that where an Injunction shall be 
granted, continued, etc., or an interlocutory order or decree made ap- 
pointing a receiver, an appeal may be taken from such interlocutory order 
or decree to the Circuit Court of Appeals, notwithstanding an appeal 
upon final decree mlght be taken directly to the Suprême Court, the Cir- 
cuit Court of Appeals, on appeal from such an interlocutory decree, may 
pass upon the jurisdiction of the District Court. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Edgar Aldrich, Judge. 

Suit by Arthur L,. Hobart against the Suprême Council of the Royal 
Arcanum. From a decree appointing a receiver, and decrees modify- 
ing the original decree, défendant appeals. Reversed and remanded, 
with directions. 

®s>For other cases see same tapie & KEY-NUMBER 1d ail Key-Numbered Dlgests & Indexes 
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Howard C. Wiggins, of Rome, N. Y. (Gurtis H. Waterman, of Bos- 
ton, Mass., on the brief), for appellant. 

Harvey H. Pratt, of Boston, Mass. (James A. Tirrell, of Boston, 
Mass., on the brief), for appellee.' 

Before DODGE and BINGHAM,; Circuit Judges, and BROWN, 
District Judge. 

DODGE, Circuit Judge. [1 ] Whether or not the District Court had 
jùrisdiction is first to be determined. It is our duty to seeto it that 
the statutory jùrisdiction of that court is not exceeded, irrespectiveof 
any question raised bv the parties in regard to the matter. L,ôùisville, 
etc., Co. V. Mottley, 211 U. S.' 149, 152, 29 Sup. Ct. 42, 53 !.. Ed. 126. 

The plaintiff, a Massachusetts citizen, holds a "death benefit certifi- 
cate" for $500, issued December 26, 1916, by the défendant, a fra- 
ternal benefit society organized under the laws of Massachusetts. 

On April 13, 1917, upon a bill in equity that day filed by him in the 
Massachusetts District Court, a receiver was appointed to take charge 
of the defendant's business and assets. The decree appointing the re- 
ceiver was later modified by subséquent decrees, entered April 17 and 
April 20, 1917, whereby exercise of his active duties was suspended 
until further order of the court, and his custody of the defendant's 
property so limited^ as not to prevent it meanwhile from carrying on 
its current and usual business. 

The présent appeal is taken by the défendant from the above decrees 
under section 129 of the Judicial Code (Art March 3, 1911, c. 231, 36 
Stat. 1134 (Comp.: St. 1916, § 1121)j The appellee and appellant are 
hereaf ter ref erred to as plaintiff and défendant, respectively. 

The plaintiiï's bill is brought on behalf of himself and ail other deàth 
benefit certificate hôlders in good standing, who may join therein and 
contribute to the expense of the suit. No other holders of such cer- 
tificates bave yet so joined. 

The, bill allèges, in substance, that the défendant is conducting its 
business illegally, improvidentl'y, and fraudulently, that it is now or 
will soon become insolvent as a resuit, and that great and irréparable 
loss and in jury will thereby be suffered by the plaintiff and other hold- 
ers of similar certificates. The relief prayed for is an accounting of 
the defendant's assets and liabilities, and the appointment of a receiver 
to wind up its business, in order that its assets may be distributed 
under the court's direction. 

Both parties being Massachusetts citizens, the Massachusetts District 
Court can hâve no jùrisdiction of such a suit, unless the bill shows a 
fédéral question to be involved in the cause of action, and the amount 
in controversy to be more than $3,000. 

The only allégations of the bill claimed to présent a fédéral question 
are found in the second paragraph thereof. They are in substance 
that the défendant is conducting its business subject to a Massachu- 
setts statute, namely, chapter 628 of the Acts of 1911, and that sections 
24 and 25 of said chapter deprive the plaintiff of the equal protection 
of the law, the equal protection of his property rights, and the right 



388 244 FEDERAL EEPOKTEB 

to be heard in the protection of said rights by the Massachusetts courts, 
in violation of the Fourteenth Amendaient to the fédéral Constitution. 

The Massachusetts statute thus referred to is entitled "An act to 
provide for the control and régulation of fraternal benefit societies." 
Sections 24 and 25, of which the above complaint is made, are quoted 
at length in paragraph 2 of the bill. 

By section 24 power is given to the state insurance commissioner 
to inspect and investigate the aflfairs of any such society, and, when- 
ever satisfied that its business is being conducted in a manner such as 
is charged in this bill, to présent the facts to the state Attorney General, 
who, if he deem the circumstances to warrant such a course, is then 
to begin a quo warranto proceeding in a proper court. If after due 
notice and hearing, as provided by said section, the court finds that 
the society should be closed, it is to enjoin further business and appoint 
a receiver to wind up affairs and distribute its funds under the court's 
direction. 

Section 25, which contains the principal provisions alleged to violate 
the plaintiff's constitutional rights, directs that : 

"No application for injunction agalrst, or proceedlngs for dissolution of, or 
the appolntment of a receiver for, any such * * * society * * * shall 
be entertained by any court in thls state unless the sanïe is made by the At- 
torney General." 

[2] The above are provisions which hâve formed part of the Massa- 
chusetts législation regarding fraternal benefit societies since 
1898. See chapter 474, § 19, of the Acts of that year. Assuming that 
they violate any constitutional right belonging to a certificate holder like 
the plaintifif, it must appear frora the bill, before a fédéral question 
can be said to be involved as a ground of jurisdiction, that such vio- 
lation is so connected with the real cause of action which the bill sets 
forth, as to form an essential part thereof. In other words, whether 
the remedy sought from the District Court is obtainable or not must 
dépend upon the resuit of the constitutional question raised as to the 
validity of said provisions. New Orléans v. Benjamin, 153 U. S. 411, 
14 Sup. Ct. 905, 38 L,. Ed. 764; Bankers', etc., Co. v. Minneapolis, 
etc., Co., 192 U. S. 371, 385, 24 Sup. Ct. 325, 48 L. Ed. 484; HuU v. 
Burr, 234 U. S. 712, 720, 34 Sup. Ct. 892, 58 L. Ed. 1557. 

[3] The plaintiff has never tried, so far as shown, to get the state 
officiais to proceed against the défendant according to the above pro- 
visions ; still less is any opposition by the défendant to such an attempt 
shown. The bill does not show that the défendant has in any way avail- 
ed itself of them to the plaintiff's préjudice. That it is conducting its 
business subject to them, as part of the state législation applicable to 
ail such business, is not enough to render the défendant liable to any 
such charge. Nothing is found in said provisions which in any way 
purports to permit or justify maladministration of said business, such 
as that against which the bill prays relief. The District Court is not 
asked to enjoin their enforcement, and could not do so if asked. 

[4] A suit to obtain the relief prayed for in the bill is not a suit 
which the fédéral statutes allow one Massachusetts citizen to bring 
against another in the fédéral courts. If it is true that unconstitution- 
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al limitations are imposed by the Massachusetts statutes upon the bring- 
ing of such suits, the right of one Massachusetts citizen to resort to a 
fédéral court for such relief against another Massachusetts citizen is 
not thereby enlarged. The method provided by existing statutes for 
raising a question of constitutionality as to any such limitations, in 
the fédéral court, is by raising it first in a Massachusetts court, and 
then by appealing to the Suprême Court from a décision sustaining 
them. The presumption to be made hère is that, if such limitations are 
objectionable because unconstitutional, the Massachusetts courts will 
so déclare when the question is brought before them. Défiance Water 
Co. V. Défiance, 191 U. S. 184, 24 Sup. Ct. 63, 48 D. Ed. 140; Gun- 
dall V. Manhattan Rwy. Co. (D. C.) 205 Fed. 410. Should they fail to 
do so, the Suprême Court of the United States has power to correct 
their error, under section 237 of the Judicial Code (Comp. St. 1916, § 
1214). In Bogni v. Perotti, 224 Mass. 152, 112 N. E. 853, L. R. A. 
1916F, 831, a décision cited to us by the plaintiff, the Massachusetts 
Suprême Court upheld the principle for which the plaintiff contends, 
viz. : That the power of courts to afford équitable relief cannot be 
impaired by législation in such a way as to prevent its use in favor 
of one property owner while preserving it for the benefit of others. If 
the same principle is rightly applicable to the législation of which the 
plaintiff complains, the same court will of course apply it thereto. 

In Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, .52 L. Ed. 714, 
13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764, upon which the plaintiff 
has also relied, the fédéral question held to hâve given jurisdiction to 
the fédéral court, where the requisite diversity of citizenship did not 
exist, was presented by a bill seeking to enjoin the enforcement by 
State officiais of the state statute complained of as unconstitutional. 

We are of opinion, in yiew of the foregoing considérations, that those 
allégations of the bill which complain of the above provisions of Massa- 
chusetts law as violating constitutional rights of the plaintiff, do not 
constitute an essential part of the cause of action set forth, and are in 
no way necessary thereto. We hold, therefore, that the bill does not 
disclose any fédéral question, and that the District Court was without 
jurisdiction to entertain it. 

We need not, in view of this resuit, détermine the further question 
raised, whether or not the matter in controversy as set forth can be 
said to exceed $3,000. 

We may add, however, in view of what has been discussed in the 
briefs before us, though \.-ithout expressing any opinion upon the con- 
stitutionality of the statutory provisions in question, that similar pro- 
visions are found in the législation of many other states, relating to 
similar societies or to insurance companies, that there hâve been sev- 
eral décisions sustaining them, by varions state courts of last resort, 
against objections to their constitutionality, and that no décision sus- 
taining any such objection has been brought to our attention. They es- 
tablish no such penalties for their violation as were held in Ex parte 
Young to bave denied the equal protection of the law, by deterring 
parties from testing their validity in the courts. 

We may further add that the plaintiff appears by bis own al- 
légations to hâve received the certificate for $500, on which bis suit is 
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based, at a time when the above provisions had for 18 years beên part 
of the Massachusetts législation applicable. It is true that he also al- 
lèges that it was purchased by.him in 1916 to replace an earlier certifi- 
cate for $3,000 purchased 'about 1884, from which it is inf érable that 
he had continued during 18 years to pay the âssessments called for 
and enjoy the protectioli afforded by said former certificate, without 
raising any objection af ter the enactment of said provisions in 1898. 
Since the laws of a istate, existing when a contract is made and affect- 
ing the rights of the parties thereto, enter into and become part there- 
of, so as to be obligatory oh ail courts assuming to give a remedy there- 
on (Barnitz v. Beverly, 163 U. S. 118, 16 Sup. Ct. 1042, 41 L. Ed. 93; 
Bradley v. Lightcap, 195 U. S. 1, 20, 24 Sup. Ct. 748, 49 L. Ed. 65; 
Long Sault, etc., Co. v. Call, 242 U. S. 272, 277, 37 Sup. Ct. 79, 61 
ly. Ed. 294), we think the plaintifF would hâve to be regarded, upon his 
own showing, as having waived any right to assert, as between him- 
self and the défendant, that the statutory provisions whereof he com- 
plains are not binding upon him. 

[5, 8] Upon the assumption that the bill présents a case w^ithin the 
District Court's jurisdiction, as we think it does not, we find no error 
in the appointaient of a receiver or the injunction issued in connection 
with said appointment.lt is said that the issue of said injunction 
violated section 17 of the Clayton Act (38 Stat. 737), and equity rule 
73 (198 Fed. xxxix, 115 C. C. A. xxxix); but the défendant does not 
satisfy us that either said section or said rule necessarily applies to 
the usual injunction included in a decree appointing a receiver for the 
purpose of preventing interférence with his control and custody. As 
to the claim that there was no sufficient notice to the défendant, the 
appointment was made subject to be vacated or modiiîed eight days 
iater, after hearing any party aggrieved, and vvas not to become perma- 
nent until such hearing. While the allégation in the affidavit which 
accompanied the bill, that the defendant's funds were in imminent dan- 
ger of being rem.oved eut of Massachusetts, is not so spécifie as to 
facts as miftht be desired, there bas been no suggestion that it was 
without foundation in fact, and it so far indicated immédiate danger 
of irréparable injury as to prevent a finding that there was any abuse 
of discrétion in ente'ring the decree of April 13, 1917. After appearing 
and being heard before the hearing appointed for .A.pril 21st, and after 
having obtained thereby the modifications effecled by the decrees of 
April 17th and April 20!h, we coukl hardly regard the défendant as 
in a position to claim that any omission of due notice to it in the pro- 
ceedings has seriously prejudiced its rights. 

Our conclusion that the bill présents no case within the District 
Court's jurisdiction requires us to order its dismissal, without award- 
ing costs of this appeal to either party. 

The decrees of the District Court, entered April 13, 17, and 20, 
1917, are reversed, and the case is remanded to that court, with direc- 
tions to dismiss the bill, and neither party recovers costs in this court. 

On Pétition for Rehearing. 

PER CURIAM. The interlocutory decrees appcaled from were 
reversed, and dismissal ordered, upon the sole ground that, in our opin- 
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ion, tlie bill présentée! no fédéral question, and did not, therefore, state 
a case witiiin the District Court's jurisdiction. 

[7] Âlthougli we hâve expressed our opinion upon certain ques- 
tions whicli were fully argued by the parties before us, not directly 
involvinc; the point dccided as above, no rehearing upon those ques- 
tions would alter tlic resuit if, as we hold, no fédéral question was 
fjresentcd. This disposes of the first two grounds for rehearing set 
forth in tlie prcsent pétition. 

[8] 'J'he tl.ird ground set forth is that on June 7, 1917, a certifi- 
cate holder said to be "of Nashua, in the state of New Hampshire," 
lias "come into the District Court and asked to intervene." If said 
certificate holder is a New Hampshire citizen, and could therefore, 
if admitted as a party plaintiff, assert the existence of jurisdiction 
based on diverse citizenship, as the plaintiff in the bill as it stands 
cannot, the fact constitutes no ground for rehearing of the appeal we 
hâve already iieard and decided, but shows, at most, onjy that a dif- 
férent case may at some time be presented in the District Court. If 
said application for leave to intervene was filed in that court on June 
7th, it was filed after argument and submission of the appeal hère on 
May 16th, but before June 15th, when our décision thereon was handed 
down. If said application was to be brought to our attention for any 
purpose, this should hâve been done before the latter date. No sug- 
gestion to us regarding it, however, was ever made until the présent 
pétition for rehearing was filed on July 12th. 

[9] As to the fourth ground for rehearing alleged in the pétition, 
the plaintiff has, at our request, submitted authorities which bave 
been duly considered. He dénies jurisdiction in this court to déter- 
mine, as it did, the question whether or not the bill stated a case with- 
in the District Court's jurisdiction. 

In appeals from final decrees, under sections 128 and 238 of the 
Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1133, 1157 [Comp. 
St. 1916, §§ 1120, 1215]), where the jurisdiction of the District Court 
as set ont in the bill is based solely on a constitutional question, the 
appeal lies to the Suprême Court, and cannot be taken to a Court of 
Appeals, as the authorities relied on undoubtedly show. But in ap- 
peals like this, under section 129 of the Code, not from final, but from 
interlocutory, decrees below, the questions to be passed upon by the 
Court of Appeals are not limited as above. In such appeals the Court 
of Appeals is authorized — 

"to review the wliole of tlie iiiterlocutor.v flocree, not iiierely the part grantinfc 
the injnnrtiou, and also to détermine wliethor there was any insnperable ol> 
jection, in point of juri.sdiction oi' nierits, to the maintenance of tlie suit, and 
if there was, to din'ct a final decree disniissing the bill." 

_ See U. S. Fidelity Co. v. Bray, 225 U. S. 205, 214, 32 Sup. Ct. 620, 
56 ly. Ed. 1055, and the prior décisions of the Suprême Court there 
cited. See, also, Seattle, etc., Co. v. Seattle, etc., Co., 185 Fed. 365, 
368, 107 C. C. A. 421. 

It is true that thèse décisions were before the Judicial Code became 
effective, and deal, not with section 129 in its présent fonn, but with 
section 7 of the Court of Appeals Act as amended in 1906. We find 
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no différence, Iiowever, material for the présent purpose, between the 
législation therein considered and section 129 which incorporâtes it 
in the Code, whatever the changes thereby effected in respects not hère 
material. 

The pétition for rehearing is therefore denied. 



JABRETT et al. v. IIAI.SRY et ni. 

(Circuit Court of Appeals, Fourth Circuit. July 27, 1017.) 

No. 1526. 

1. Public Lands <S=>186— West Virginia — Forfeiture. 

Under Act Va. Marcli 22, 1S42 (Acts 1842, c. l.'i), doclarlng tliat ail thn 
right, title, and interest which shall be vested in the commonwealth In 
any lands west of the Allegheny Mountains by reason of nonpayment of 
taxes, or the failure of the owner.s to cause the saine to be entered, shall 
be absolutely transferred to and vested in any person or per.sons other 
than those for whose default the same may bave been forfeited, for so 
much as such persons may hâve ,iust title or claim to or derived from 
under any graiit bearing date previous to .Tanuary, 184!^ wlio shall hâve 
discharged ail taxes diily assessed and diarged agalnst hlm or them 
under such lands, and ail taxes that ought to hâve been assessed or 
charged theroon, one clainiing that a senior grant of such lands was on 
forfeiture, vested in him beeause of payment of taxes has the burden of 
showing strict compliance with the act, and hence défendants, who 
claimed under a grant subséquent to that of plaintifïs' predecessor which 
had been forfeited for nonpayment of taxes and resold, cannot defeat 
plaintiffis' title where they failed to show a listing of the land for taxa- 
tion and payment of taxes by their predecessors for several years after the 
exécution of the grant under which défendants claimed ; the purpose of 
the act being to protect bona fide holders and chiiraants who had paid 
taxes against tlu; rights of rival claimants who obtiiined grants at a nomi- 
nal cost, but fuiled to pay the taxes. 

2. Public Lands igz^ise — Forfeiture to State — Traksfer of Title. 

Where on bebalf of défendants who claimed land in West Virginia only 
an undivided Interest in the eiitire tract was listed or assessed, the fail- 
ure to hâve assessed and i)ay the taxes on the remainder operated under 
Const. West Va. art. 1.'!, § 3, as a forfeiture of the entire tract, and title 
passed to a rival claimant as by adverse possession who had paid taxes 
thereou for flve years. 

3. Abatement and Revival <§=12 — Grounds of Abatement. 

The peudency of a suit in a state court is no ground for plea in abate- 
ment to a suit on tlie same matter in a fédéral court. 

4. Abatement and Revival <S=^û — Gkodnds of Abatement. 

Causes at law and in equity are so dissimilar tliat the pendency of one 
cannot be pleaded in abatement of the othei". 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Charleston; Benjamin F. Keller, Judge. 

Action by R. Ogden Halsey and others against Irvin Jarrett and 
others. There was a judgment for plaintiffs, emd défendants bring 
error. Aiîirmed. 

This is an action of éjectaient Instituted in the District Court of the United 
States for the Southern District of West Virginia liv plaintiffs, R. O. Halsey, 
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and others, against Irvin .Tarrott and others, défendants, to recover a parcel 
of Uind sitiiate lu Fayette eounty, W. Va. 

Tlie plaiiitilïs base their title ou a survey mado by James Welfh of 4,500 
acres of laiid whieh was situated lu tlie comity of Groenbrler iii 1802, and a 
graiit followed in 180-5. In 181S tliis land becanie situate in tbe eounty of 
Kieliolas. and afterwards, about IS:!] , most of It became situated in tlie eounty 
of Fayette. TJudei- at.-ts of th(! Législature of Virginia forfeiting lauds for the 
nonpaynient of taxes, tliis itarcei bei-arao forfeited and was sold in the sum- 
uier of 184:i by the conmiissloner of delinciuent and forfeited lands for the 
eounty of Fayette, and the plalntifîs claim title under this sale by deed from 
Alfred Beekley, commissiouer of delin(inent and forfeited lands of Fayette 
eounty, which deed is dated on the ]6th day of .Tune, 184o. 

The title of Irvin .larrett and others is based upon a survey made on the 
14th day of August, 1709. for (KX) acres for Henry Banks. This was followed 
by a grant in the year 1.8i:2 from the tiovernor of Virginia for this six hundred 
acres. The reason for the- holding up of the grant so long was the fact that 
there was a suit pending hetween Henry lîanUs, as plaintifC, and Duvall and 
others, as défendants, in a court in Ilichmond, Va., involving the ownership 
of the land when the grant thereof was made. In 1824, as shown by the deed 
this GCO-acre tract of land was sold in this suit by a spécial commissioner 
therein appointed, and became the propcrty of Aaron Stockton and Joël 
8hrewsbury. 

It is claimed by the plaintitîs in the e.jecttnent suit that, although their sur- 
vey was late, their grant was first, and, there being no exceptions in -their 
grant, ail the title of the commouwealth was vested in James AVelch under 
the grant of ISO.j. 

To meet this, the défendants in the e.iectnient suit claira that the lands so 
bought by Stockton and ShrewsVjury were duly assessed wlth and the taxes 
paid thereon u)i to and including the year 1842. 

By au act of the I.<^gislature of Virginia iiassed on the 22d day of March, 
].842 (Acts 1842, c. lî!) it was provided in the tlûrd section that any forfeited 
titles then in the state of Virginia should bo vested in any ix'rson having just 
title and claim thereto under any grant of the commonwealtli bearing date 
prior to the Ist day of January, 184.'}. who shall hâve discliarged ail taxes duly 
assessed and charged against him upon such lai\d. The section in question Is 
in the following language: "And be it further (îuacted, that ail the right. title 
and interest which shall l>e vested in the connnonwealth in any lands or lots 
lying west of the AUegliony Mountains, by reason of the nonpaynient of the 
taxes heretofore due thereon, or which inay become due ou or before the first 
day of January next, or of the failure of the owner or owners thereof to 
cause the sa me to be entered on the books of the commissioners of the proper 
counties, and liave the same charged wlth taxes according to law, by virtue of 
the provisions of the several acts of assembly heretofore enacted, in référence 
to delinquent and omltted lands, shall be and the same are hereby absolutely 
transferred to and vested in, any person or persons (other than those for whose 
default the same may bave been forfeited, their heirs or devlsees), for so much. 
as such perso]! or persons may hâve just title or claim to, légal or équitable, 
claimed, held or derived from or under any grant of the connnonwealth, bear- 
ing date préviens to the first day of January eighteen hundred and forty-three, 
who shall hâve discharged ail taxes, duly assessed and charged against him 
or them upon such lands, and ail taxes that oxight to hâve been assessed or 
charged thereon, from the time he, she or they a(!quired title thereto, whether 
légal or équitable: l"i'ovided, that nothing in this section contaiucd, sliall be 
construed to impair the right or title of any person or persons, who shall bona 
fide claim said land by title, légal or équitable, derived from the commou- 
wealth, on which the taxes hâve been fully paid up according to law, but in ail 
such cases the parties shall be left to the strength of their titles respectivoly." 

It was shown that the Unes on the trial map show the location of the Banks 
survey and grant of 600 acres under which Jarrett and others claim, and also 
the Unes of the land in controversy. Under the agreed statement of facts it 
appears that about 172 acres of the Banks grant Interlocked with the Welch 
grant. The greater part of the Banks grant lay in the eounty of Nicholas, 
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leaving about 172 acres thereof In what is now the coiinty of Fayette, but 
which vvas prior to its formation in the county of Nlcholas. 

George W. McCIintic, of Charleston, W. Va. (McClintic, Mathews 
& Campbell, of Charleston, W. Va., and W. C. Reddy of Summersville. 
W. Va., on the brief), for plaintifïs in error. 

E. C. Harrison and Buckner Clay, both of Charleston, W. Va. 
(Browning & Browning, of Orange, Va., on the brief), for défendants 
in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). In 
this action of ejectment the court below directed a verdict and judg- 
ment for plaintiffs, and the défendants hâve sued out this writ of er- 
ror. The parties will be designated as they stood below. This con- 
troversy involves an overlap of 172 acres of land. 

The plaintiffs, Halsey and others, claim under a Virginia grant of 
1805 to one Welch of 4,500 acres which became forfeited and was 
in 1842 divided into lots and sold under the Virginia act of 1837, as 
amended in 1838. The défendants claim under a grant of the state of 
Virginia in 1822 to Banks for 600 acres. 

By stipulation the substantial facts hâve been agreed and the issues 
hâve been narrowed by counsel to the détermination of two questions : 

First. Was the forfeited Welch title by opération of the législative 
act of Virginia of March 22, 1842, transferred to and vested in the 
aliénées of the Banks title so that the latter in law became the senior 
title? 

Second. If so, did the Banks title subsequently become forfeited 
to the state by reason of nonpayment of taxes and under section 3, 
art. 13, of the Constitution of West Virginia, in turn become vested in 
plaintiffs as aliénées of the purchasers of the Welch title under the 
sale of that title by the school commissioners under the act of 1842? 

It is difficult to détermine thèse questions intelligently without, to a 
limited extent, outlining the policy of the state of Virginia relative to 
lands lying west of the Alleghenies now largely embraced in the state 
of West Virginia. 

From such cases as Fay v. Crozer (C. C.) 156 Fed. 486, Atkins v. 
Lewis, 14 Grat. (Va.) 30, and text-books such as Hutchinson's Land 
Titles (We.st Virginia), we find that Virginia in 1779 established, by 
législative act, a land office and authorized the sale of lands west of 
the Alleghenies for two cents an acre to any one who, at his own ex- 
pense, would cause a survey to be made, warrant and entry to be filed 
and patent secured for the number of acres selected and applied for. 
Doubtless the purpose of this législation was twofold : First, to secure 
revenue by way of iixed and settled taxation; and, second, to secure 
pioneers to go and settle in thèse unbroken forests in the mountains. 
The législation was, however, so loosely drawn and so limited in scope 
that it in practical effect thwarted both of its purposes and led to great 
confusion and litigation touching titles. Speculators made surveys of 
large tracts, possibly by making one or two corners and laying oft' the 
remaining lines on paper by protraction and naming other corners by 
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guess; others in a like way laid off, entered, and secured patents for 
similar large tracts, regardless of whether they covered or overlapped 
former surveys until it was not unusual for the sarae land to be the 
subject of several diiïerent grants. The ownersoi thèse grants lost 
confidence in their integrity and failed to pay taxes assessed, and per- 
sons seeking to settle found themselves wholly unablc to détermine 
from whom to buy a sound title. The resuh was that inany acts were 
passed with a view to correct the evils thus created. Forf eitures for f all- 
ure to pay taxes were declared, and then thèse forfeitures were repeal- 
ed by other acts allowing rédemption to be made within spécifie times. 
Finally, in 1837 and 1838, acts were passed prohibiting rédemption of 
ail delinquent and forfeited lands from and after July 1, 1838, and pro- 
viding for their sale for the benefit of the school fund by a commis- 
sioner of delinquent and forfeited lands appointed in each county, 
under decree of the circuit courts of law and chancery. 

By thèse acts thèse forfeited titles, good and bad, for what they were 
worth, became reinvested in the commonwealth. By their sale provi- 
sions it was proposed to start over again, and by means of the court's 
decree of confirmation and authorization the deed of the commissioner 
practically became a new grant from the commonwealth for the land 
sold. 

But almost from the beginning of thèse forfeiture acts and those 
relieving such forfeitures and extending the times in which to redeem, 
it was apparent that actual settlers had purchased from junior grantees 
and were in actual possession and paying taxes to the state. To pro- 
tect those, provisions were made allowing such settlers in actual pos- 
session and paying taxes to hold their lands as against senior forfeited 
titles. 

In March, 1842, an act was passed that such forfeited senior title 
should be transferred to the holder of a junior grant, provided such 
junior grantee had paid ail taxes charged and chargeable against him, 
thus making the junior grantee in effect, to the extent of any overlap, 
the senior upon the sole condition that he had upon his part paid ail 
taxes charged or chargeable upon the lands embraced in his junior 
grant, and not upon the further condition, as theretofore, of his also, 
being in actual possession. 

The Welch title, overlapping by thèse 172 acres in controversy the 
Banks patent, was forfeited and sold in June, 1842, 14 days after this 
last-named act went into efifect, by the commissioner of delinquent and 
forfeited lands, and the défendants now claim that by the provisions of 
this act their junior grant of 1822, embracing this 172 acres, became 
the senior one and gives them the right to the land. Whether or not 
it does dépends upon whether from 1822 to 1842 their alienors had 
paid ail taxes "charged or chargeable" upon the 600 acres embraced 
in the Banks grant. 

[1,2] It seems clear to us that, in order to defeat the common- 
wealth's right to refake and sell the land embraced in the senior for- 
feited grant and to regrant the same to a new purchaser in good faith, 
the obligation is upon those holding under the junior grant to show 
strict compliance with the requirements of this act of 1842, bef ore 
they can claim that the senior grant has been transferred and vested 
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in them. This they hâve f ailed to do. The évidence shows that, al- 
dlough tliis junior grant was dated July 2, 1822, no assessment of taxes, 
nor payment of taxes chargeable thereon, were made on the 600 acres 
until 1825. Such taxes were, under the tax laws of Virginia then ex- 
isting, clearly due and payable for the years 1823 and 1824, and there 
can be no question f rom the évidence that such taxes were not paid. It 
would seem from the évidence further that the taxes on the land were 
not paid for the years 1832 and 1833. Certain it is that taxes were 
assessed for those years and the land returned delinquent for nonpay- 
ment, and no rédemption is shown. However, it may be assumed from 
the fact that no sale for delinquency was made, and the grantees of the 
land hâve since continued payment, that such question as to those two 
years would hâve been one of fact for the jury, and therefore we put 
aside ail further considération of that matter. The failure to pay 
ail taxes for each and every year by the junior grantee was imperative 
to give him the benefit of the act of 1842. He failcd to pay for the two 
years of 1822 and 1823, and therefore the right to ])lead the benefit of 
this act never has accrued to him or bis aliénées, and the Welch title, 
sold and regranted by the commonwealth by and through Beckley, the 
commissioner of delinquent and forfeitcd lands, to the alienors of 
plaintiffs, must be held to be the senior and suj^erior title. It aiso 
appears that tlie plaintiffs' predecessors on title obtained a deed from 
Beckley, commissioner of forfeited and delin(juent lands, in 1843, and 
taxes bave since been paid under this title. For five years after 1875, 
on behalf of the défendants, only an undivided half interest in the 
entire tract claimed was assessed as 178 acres. The failure to bave 
assessed and to pay the taxes on the remainder of this undivided in- 
terest produced a forfeiture of ail, and this forfeiture inured to the 
benefit of the plaintiffs paying the taxes on ail and holding a convey- 
ance from the state through Beckley, commissioner. Smith, trustée, 
v. Tharp, 17 W. Va. 221 ; Toothman v. Courtnrv, 62 W. Va. 167. 58 
S. E. 915, 921; Rowland Land Co. v. Barrett, 70 W. Va. 704, 75 S. 
E. 57; Lawson v. Pocahontas, etc., Co., 73 W. \'a. 296, 81 S, E. 583; 
Caretta Ry. Co. v. Fisher, 74 W. Va. 115, 81 S. E. 710; Ewart v. 

Squire, 239 Fed. 34, C. C. A. , decidcd by this court December 

2, 1916. 

[3, 4] As regards the action of the court below, sustaining the de- 
murrer to the plea in abatement the assignment of error in relation 
thereto does not seem to be insisted upon by counsel for défendants, 
and rightly so. The cases of Gordon v. Gilfoil, 99 U. S. 168, 178, 25 L. 
F"d. 383, and Risher v. Wbeeling Roofing & Cornice Co., 57 W. Va. 
149, 156, 49 S. E. 1016, 1019, very clearly established the two propo- 
sitions : 

(a) "That the pendency of a Kiiit In a state court is no «round « • • 
for a plea in abatement to a .suit upon tlie same matter in a fédéral court;" 
and (b) "that two cuu.ses, one at law and one in equity, are ex necessitate m 
dissimilar that the pendency of one cannot be pleaded in abatement of the 
otlier." 

We see no error in the action of the court below in directing the 
verdict for the plaintiffs, and its judgment in this case must be af- 
firmed. ■ 
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BARRETT v. VIRGINIAN RY. CO. 

(Circuit Court of Appeals, Fourth Circuit. July 5, 191T.) 

No. 1521. 

1. Master and Servant ®=125(1) — Injuries to Servant — Defective Ap- 

PLiAKCES — Knowledge of Master. 

A miister does not insurc tliat appllanccs are in a safe and suitable con- 
dition, and to entitle a servant to recover for Personal in,iTiries, it must 
appear tliat tlie master liad actual or constructlvo knowledge of tlie 
defect alleged to liave caused the injury. 

2. Master and Servant <S=278(14) — Injury to Servant — Knowledge of 

Master — Evidence — Sl'fficiency. 

In an action for injuries alleged to have been caused by the détective 
steps of an engine which plaintlffl, as foreman of defendant's roundhouse, 
was required to repair, évidence hi'ld Insufflcient to show that the dé- 
fendant had either actual or construtrtlve notice of the defect. 

3. WlTNESSKS iS=^Ij97 — I-Ml'EACIIMENT CONTRADICTORY STATEMENTS — SUBSTAN- 

TIVE ÏESTIMONY. 

Testiniony of prior stateuients introdiiced to contradict the foreman 
could only be considered for that purpose, and was in no sensé sub- 
stantive évidence. 

4. Master and Servant iâ=2Cô(i;5) — Assumptiok of Risk — Patent Defects. 

If the détective condition of the step of an engine was so patent as to 
be readily observed by every one, and plaintiff betore he was injured made 
three trips over the step, he would be decmed to have assumed the risk 
incident to his employaient. 

5. DiSMISSAL AND NoNSUIT I^^SÎÎO — VOLUNTARY NONSUIT MOTION — TiME. 

Plaintiff was not as a matter of right entitled to a voluntary nonsuit 
after the court had decided to direct a verdict for défendant, as a plain- 
tiff should elect whether to take a nonsuit at the time of the making of a 
motion for a directed verdict. 

In Error to the 'District Court of the United States for the West- 
ern 'District of Virginia, at Roanoke ; Henry Clay McDowell, Jiidge. 

Suit by S. D. Barrett against the Virginian Railway Company. Judg- 
ment for défendant, and plaintiff brings error. Affirmed. 

W. L,. Welborn, of Roanoke, Va. (Welborn & Jamison and John G. 
Challice, ail of Roanoke, Va., on the brief), for plaintiflf in error. 

H. T. Hall, of Roanoke, Va., and G. A. Wingfield, of Norfolk, Va. 
(Hall & Apperson, of Roanoke, Va., on the brief), for défendant in 
error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is a suit instituted by plaintiff 
in error, plaintiff below, in the District Court of the United States for 
the Western District of Virginia, to recover damages on account of 
injuries sustained by plaintiff, who was the foreman of the round- 
house, while attempting to clean out a sand pipe which was stopped up. 
Plaintiff was employed by the défendant as a machinist at Elmore, W. 
Va., at which a roundhouse is maintained where engines are stored 
and certain repairs are made. 

£=3For other cases see same tbplc & KEY-NUMBBR lu ail Key-Numbered Digests & Indexei 
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Among other things, plaintiff, by virtue of his employment, was re- 
quired to repair engines and other rolling stock at that point. The 
engine upon which piaintiff was working at the time he, sustained the 
injury was being ûsed and had been used for some time, in pusher and 
helper service. This particular engine had been placed upon what is 
known as the "ready track" to be employed in taking a train ont of 
Elmore. After being placed, the engineer in charge discovered that 
the sand pipe was stopped iip, and plaintiff was requested to clean it 
out. In order to perform this service it was necessary for the plain- 
tiff to .climb upon the engine. In front of the engine there were steps 
leading from the ground up over the pilot to the running board. In 
performing this service plaintiff made several trips up on the engine, 
and while coming down on the last trip he slipped and f ell and sustain- 
ed the injury upon which this action is based. 

Plaintiff says that shortly after he had fallen and had been removed 
by other employés to a point several feet in front of the engine he look- 
ed at the engine and remarked that the step from which he slipped and" 
fell was slanting from one to one and a half inches forward. How- 
ever, there was no évidence offered tending to corroborate this state- 
ment by the other employés who were présent. The other employés 
présent testified that they did not observe that the step was slanting 
or that there was anything wrong with it. In addition to the plaintiff 's 
testimony plaintiff introduced tvvo other witnesses who said that they 
examined this step a month or two after the accident, and that it was 
slanting forward; the front portion of the step being from one to 
two inches lower than the rear portion. 

Both the day and night foreman of the roundhouse at Elmore, who 
had charge of keeping the engine in repair, testified that they never 
knew there was anything wrong with the step. The engineer who had 
been running the engine and the hostler who had charge of it in the 
roundhouse also testified that they had no knowledge of any defect in 
the step. There was no évidence produced by the plaintiff to show 
how the alleged defect in the step was caused or how long it had been 
in that condition. 

When ail of the évidence had been introduced, the défendant moved 
the court to direct the jury tp return a verdict in favor of the de- 
fendant. This motion was opposed by the counsel for the plaintiff, 
and after the motion was fully argued the court took the same under 
advisement from Saturday afternoon until Monday morning. When 
the court convened Monday. tnorning the judge rendered an opinion în 
writing, which is made a part of the record, sustaining the defendant's 
motion to direct a verdict. After the court had, rendered its décision, 
the plaintiff asked to be permitted to take a voluntary nonsuit. The 
court refused to grant plaintiff's request, and directed the jury to 
return a verdict in favor of the défendant, and judgment was entered 
accordingly. The plaintiff excepted, and the case now cornes hère 
on ?i writ of error. 

[1] Only two points are involved in this controversy ; First, as to 
whether the court below erred in directing a verdict in favor of the 
défendant ; second, as to whether the court erred in ref using to permit 
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the plaintiff to take a nonsuit. It is earnestly contended by counsel 
that plaintiiï's injury was due to the failure of the défendant to pro- 
vide a safe and suitable place in which plaintiff was required to work 
at the time he was injured ; in other words, it is insisted that the step 
on the engine was carelessly and negligently constructed, and that this 
was the proximate cause of plaintiff's injury. While it is well settled 
that the master must exercise ordinary care in providing for the use 
of servants reasonably safe, sound, and suitable machinery and ap- 
pliances, and also to use ordinary care to discover and repair def ects, 
the master does not insure or guarantee that the machinery or ap- 
pliances are in a safe and suitable condition, and where defects exist 
the master is not held to be guilty of négligence unless it appears that 
he knew, or by the exercise of ordinary care could hâve known, that 
such machinery and appliances had become defective and were in an 
unsafe condition. In other words, it must appear, in order to entitle 
the plaintiff to recover, that the master had either actual or construc- 
tive notice of the defect alleged to hâve caused the injury, and thèse 
f acts must be established by légal évidence. Washington, etc., Railway 
Co. V. McDade, 135 U. S. 554, 10 Sup. Ct. 1044, 34 L. Ed. 235 ; Nor- 
folk & Western Ry. Co. v. Reed, 167 Fed. 16. 92 C. C. A. 478; Vir- 
ginia, etc., Wheel Co. v. Chalkley, 98 Va. 62, 34 S. E. 976. 

[2] There are no facts or circumstances from which the jury could 
bave inferred that the master had either actual or constructive notice 
of the alleged defective condition of the step. To entitle the plaintiff 
to recover, the burden is upon him to either show that défendant had 
actual or constructive notice. 

In determining this point, it should be borne in mind that no wit- 
ness testified that this step was defective before the accident occurred. 
Indeed, the first évidence we hâve of the existence of the alleged de- 
fective step is the testimony of the plaintiff, who says that he did not 
discover it until after he had been injured. From the nature of things, 
the respective engineers, firemen, and other employés who had from 
time to time had charge of this engine would bave observed as glaring 
a defect as the one described by the plaintiff : therefore, if the step 
was defective in any respect, it appears that the défendant company 
could not hâve had either actual or constructive knowledge of the 
same prior to the time plaintiff was injured. It further appears that 
no one ever fell from the step or was injured in any way on account 
of its condition. 

Counsel for plaintiff insists that the defective condition of the step 
was in plain view, and could bave been seen even by casual observa- 
tion, and, further, if the foreman had exercised even ordinary care 
as to the condition of the engine, he could hâve discovered the same. 
It appears from the testimony of plaintiff that the accident occurred 
when he was returning from the third trip to the point where he was 
working on the engine, and it further appears that he used this step 
each trip. If the defect was so obvions and easily discovered the plain- 
tiff would undoubtedly bave observed it, but, as we bave stated, he 
testified positively that he never discovered that anything was wrong 
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with the step until after he had fallen to the ground, and then ob- 
served it. 

[3] The plaintifF in rebuttal, among other things, testified that Bon- 
durant, thç fpreman, told him that he had previously fallen off of the 
same step, injuring his leg in the same way. The foreman testified 
positively that he never knew anything about the def ect, and that he 
n€ver told plaintilf that he had fallen from the engine on account of 
the defeçtive condition of the step and injured his leg. Plaintiff also 
introduçed a -witness by the nanie of Cook, in rebuttal, who testified 
tliat Bondurant had told him that he had fallen ofif of the same step 
and injured his leg prior to the time plaintifif sustained his injury. The 
testimony of this witness was introduced for the 'purpose of contra- 
dicting the foreman, who had been asked on cross-exaraination if he 
had not been injured prior to the time the plaintifif was burt by slipping 
from the engine on account of the defective condition of the step. 
This testimony could only be considered for the purpose of contra- 
dicting and discrediting Bondurant as a witness, and was in no sensé 
substantive évidence from which it could be inf erred that the step was 
in a defective condition anterior to the time of the accident in question. 
This rule is so well settled that we do not deem it necessary to cite 
any authority in support of the same. 

[4] If, as contended by the plaintiff, the defective condition of the 
step was so patent as to be readily observed by every one, and it ap- 
pearing as it does that the plaintiff before he was injured made three 
trips, each time using this particular step, then he would be deemed 
to bave assumed the risk incident to his employment; the rule being 
that if he knew, or by the exercise of ordinary care, could hâve known 
of the defective condition of the step, he would not be entitled to re- 
cover. 

[5] The second question involves the point as to whether the plain- 
tiff was entitled, as a matter of right, to take a voluntary nonsuit after 
the court had decided to direct a verdict for the défendant. 

This court in the case of Parks v. Southern Railway Co., 143 Fed. 
276, 74 C. C. A. 414, in discussing this phase of the question, says: 

'■At common law tlie action of tlie court upon a motion for a nonsuit was 
not' a discretionary one, but the plaintiff, as of right, could at any time before 
verdict exercise this privilège ; and this is now stibstantially the rule In 
North Oarolina. But the more reasonable iiractice, certalnly so far as the 
fedteral courts are coucemed, Is tliat tlie plaintiff bas the right to take a 
nonsuit at any time boforo the case lias been submltted to the judge or jury 
for détermination. The plaintiff upon the mailing of a motion to instruct a 
verdict agalnst him, that being one of the methods in the fédéral court of 
finaliy disposing of the cause, sliould then clect wiiether or not he wUl take a 
nonsuit, and not submit his cause upon a fnll hearlng of that motion to the 
court, and take chances of an adverse décision thereon." 

In view of what we bave already said as respects this point, we do 
not deem it necessary to enter into a further discussion of the same, 
feqling as we do that the plaintiff was not taken by surprise, and that 
he was not deprived of introducing any newly discovered évidence 
before the case was suhmitted to the court for its final détermination. 

For the reasons stated, the judgment of the lower court is afifirmed. 
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ANGLE V. BANKERS' SURETY CO. 

'Circuit Court of Appeals, Second Circuit. July 2, 1917.) 

Ko. 198. 

l. BaNKIÎUPTCY lg;::^30-'î(l) — PrEFEREXTIAL TbANSFEKK — BURDEX OF l'KOOF. 

11! u suit liy tlio trustée In bankru])tcy to set uside a niurtfjago deed 
ghen by tiie bankrupt to a surety company to secure repayaient of a sum 
of money whltli tlie surety agreed to advuiice to a construction l'ompany 
to be applied on specifled contracts, and also to Indeiunliy tire surety 
company asainst loss as surety on sucli contract, wiiere It appeared tliat 
tlie surety company made the advanees and that th<!y were never repaid by 
tbo baulirupt, tlie bankrupt's trustée lias the burdeii of sliowing repayment 
by the consti-uctlon company. 

2. Bakkruptcy. C^^ICO — Préférences — Wiiat ase. 

The exécution of a mortgage by one not shown to theii be Insolveut, to 
indeiunify surety company wlilch became surety on the bond of a con- 
struction company, caunot, tlie transaction bcing a futuri; one, be treated 
as preferential, the contract not theu beiiig deenied preferential. 

3. BANKRapTOY ©=181 — Fraudulent Transfer — Considération. 

Wliero the bankrupt executed a mortgage deed to induce défendant to 
make advanees to a construction company, a misa])plicatioii of the ad- 
vanees by an oflicial of tlie company, with the consent of the bankrupt, 
furnishes no ground to avoid the mortgage. 

i. Corporations ©=3'.'.S7(1) — Conveyances — Rigiit to Object. 

Wliere a construction company conveyed Its plant to its surety, one 
wlio liad giveii a mortgage to the surety to indemnify It for liability can- 
not oli,i('<-t that the conveyance was ultra vires, only the company being 
entitled to make that objection. 

5. Bakkruptcy <g=3,'J0.'i (•''.) — Fraudulent Conveyances — Evidence. 

In a suit by the trustée of a bankrupt, who executed a mortgage to 
secure the repayment of advanees by défendant to a construction company, 
and also to indemidfy défendant against loss on the construction com- 
pany's bond, to set asido the mortgage on the ground that the advanees 
had been repaid, évidence licld insufflcicnt to establish that the advanees 
had been repaid by the construction company or that the conveyau(!e was 
in fraud of creditors. 

6. Bakkruptcy (5=184(2) — Chattel Mortgàges — What are. 

An agreeinent between a construction company and its surety, tliat 
Tipon the company's default title to its plant should vest in the surety 
company, wliieh was requirod to complète the work, Is not a chattel mort- 
gage, and so is not void under Bankruptcy Act July 1, 1898, c. 541, § 
67a, .30 Stat. 364 (Corap. St. 1916, § 9651), because not recorded as required 
by State laws. 

7. Bankruptcy <g=>172 — Trustées — Kights of. 

In a suit by the trustée of a bankrupt, who executed a mortgage to 
secure défendant for advanees to a construction conipauy and to in- 
demnify it as surety on the company's bond, where the plant of the con- 
struction company wliich defaulted had been transterred to défendant In 
accordance with the contract between it and défendant, the surety of tho 
bankrupt company caunot attaclc the transfer of the plant as one made to 
hinder, delay, and defraud the construction company's creditors, that right 
inherlng only in the trustée in bankruptcy of the construction company. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

(S=»For other ca^e» see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
244 F.— 26 
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Suit by Edwin C. Angle (now Gerardus Smith), as trustée in bank- 
ruptcy of the estate of Edward F. Garling, against the Bankers' Surety 
Company. From a decree for plaintifï, défendant appeals. Reversed. 

See, also, 210 Fed. 289. 

Daniel Naylon, Jr., and John D. Miller, both of Schenectady, N. Y., 
for plaintiff. 

Joseph A. Murphy, of Albany, N. Y., for défendant. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. This is an appeal by the défendant in a 
suit brought by the trustée in bankruptcy of Edward F. Garling to set 
aside a deed executed by him and his wife in the form of a mortgage, 
and delivered to the Bankers' Surety Company to secure the repayment 
by Garling of the sum of $13,000 which the Bankers' Company agreed, 
at his request, to advance to the Mohawk Engineering & Construction 
Company to be applied by it on account of two specified contracts, 
and also to indemnify the Bankers' Company against any loss to it as 
surety upon the said contract. 

The Mohawk Company's contracts in question were, one with the 
village of Matteawan for grading and paving, and the other a subcon- 
tract for work on the State Barge Canal, for the state of New York. 
The Bankers' Company was surety in the sum of $15,000 for perform- 
ance of the Matteawan contract, and for $13,000 for the performance 
of the Barge Canal contract, having Garling, who was a stockholder, 
director, and treasurer of the Mohawk Company, as its indemnitor in 
each case. 

The mortgage was dated August 2, 1910, and a pétition in bank- 
ruptcy was filed against Garling November 29th, within four months 
thereafter. 

The bill goes on three grounds : First, that Garling was insolvent 
and intended to prefer the Bankers' Company, which had reasonable 
cause to believe that a préférence would be efïected. Section 60 of the 
Bankruptcy Act (Comp. St. 1916, § 9644). Second, that the Bankers' 
Company had been repaid by the Mohawk Company the $13,000 ad- 
vanced by it. Third, that the conveyance was made to delay, hinder, 
and defraud Garling's creditors, and was therefore void under sec- 
tion 67 of the Bankruptcy Act. 

[1] The Bankers' Com])any did advance to the Mohawk Company 
$13,000 to be applied on the two contracts, and Garling personally 
never repaid any of it. The question is whether the Mohawk Company 
did. The burden of proof is on the complainant. 

[2-5] The District Judge found that there was no évidence that 
Garling was insolvent August 2, 1910, or that he intended to prefer the 
Bankers' Company, or that the Bankers' Company had reasonable 
cause to believe that a préférence would be effected, or that there was 
any fraudulent intent upon the part of any one in connection with the 
transaction. The mortgage was given not for a past, but for a présent 
and future, considération, and ail parties regarded the contracts as 
profitable. 
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The Mohawk Company abandoned both thèse contracts, and the 
Bankers' Company, in accordance with the suretyship agreement, took 
over the Matteawan contract in October, 1910, its engineer Paul tak- 
ing charge October llth, completing it October 27th, and paying to 
the Bankers' Company what he testifies was the profit, $1,598.67. It 
also took over the Barge Canal contract in October, 1910, and com- 
pleted it at a loss of over $200,000. 

The District Judge found that there was no liability on GarHng's 
part as indemnitor to the Bankers' Company on either bond, the Mat- 
teawan contract having been completed at a profit, and bis hability as 
indemnitor in connection with the Barge Canal contract having been 
discharged as follows : The American Pipe & Construction Company 
had contracted with the state of New York for part of the work on 
the State Barge Canal and one Warner had subcontracted with the 
Pipe Company to perform this work. The Bankers' Company was 
surety to the Pipe Company in the sum of $20,000 for Warner's faith- 
ful performance of bis contract, and he had indemnified the Bankers' 
Company against any loss. The Mohawk Company had subcontracted 
with Warner to do this same work, and the Bankers' Company was 
surety to Warner in the sum of $13,000 for its faithful performance, 
Garling and the Mohawk Company indemnifying the Bankers' Com- 
pany. The Mohawk Company and then Warner abandoned the work. 
Warner, October 18, 1910, surrendered and canceled the bond of the 
Bankers' Company of $13,000 to him on the Mohawk Company 's con- 
tract, and the Bankers' Company released him from his agreement to 
indemnify it in connection with his bond of $20,000 to the Pipe Com- 
pany. 

The District Judge found that the Bankers' Company was, by this 
arrangement, discharged of its liability as surety for the performance 
of the Barge Canal contract by the Mohawk Company, so that no claim 
survived against Garling. As a resuit he found, and we entirely concur 
with him, that the mortgage was a valid and subsisting lien for the 
$13,000, less the profit of $1,598.67 received from the Matteawan con- 
tract. 

The District Judge disposed incidentally of another of the com- 
plainant's contentions. One Ryan was appointed by the Mohawk Com- 
pany its attorney in fact to receive the advances to be made by the 
Bankers' Company to the amount of $13,000 and apply the same to 
the Matteawan and State Barge Canal contracts. Notwithstanding 
this, Ryan applied $2,500 out of the first advance of $3,000, with Garl- 
ing's consent, to a différent contract, viz. the Mohawk Company's 
Road Contract No. 5,028. This loan does not seem to hâve been re- 
turned, but the District Judge rightly held that even so, the Bankers' 
Company would not be responsible for the diversion, and that neither 
Garling, who consented to it, nor his trustée in bankruptcy, had any 
standing to complain. 

Upon the pétition of the trustée the case was reopened to iet in proof 
that the Bankers' Company had received persQnal property subsequent- 
ly valued by the spécial master at $10,655.28, which should be credited 
on account of Garling's mortgage debt. The claim cornes about as fol-, 
lows: The Mohawk Company had a third contract with the state 
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known as Road Contract No. 5,028, for the performance of which the 
Bankers' Company was surety in the sum of $31,500. October 7, 1910, 
the Mohawk Company, having abandoned this contract, adopted a 
resolution to transfer ail its plant in connection therewith at values to 
be appraised, in considération of the payment by the Bankers' Com- 
pany of the Mohawk Company's indebtedness outstanding on the con- 
tract, amounting to over $17,000, and of completing the contract with- 
out loss to it. 

The transfer was in accordance with the contract of suretyship be- 
tween the two companies, which contained the f ollowing provision : 

"Tlie undersigned further agrées that upon notice to, or discovery by, the 
Company of any failure to comply with any provision of tlie contract for the 
eonipletion of which the conipany has given its bonds, immediately upon sald 
notice or discovery the right of possession of such plant as it may own or hâve 
upon said work shall vest in the company, so that the company may use same 
in the prosecution of said contract to completion." 

We assume that the Mohawk Company was insolvent at the time, 
and that the Bankers' Company knew it. 

A previous resolution had been prepared transferring the contract 
and plant to one Consalus, which was intended to be adopted at a meet- 
ing of the board called for October 6, 1910. Consalus in the meantime 
withdrew his offer, no meeting was held October 6th, and the resolu- 
tion was never passed. October 7th, two of the three directors of the 
Mohawk Conipany being présent, the above resolution transferring the 
contract and plant to the Bankers' Company was adopted. The com- 
plainant treats this as unauthorized and ultra vires, apparently because 
différent from the resolution first drawn. However, the only person, 
if any, entitled to object was the Mohawk Company, which never did, 
but, on the contrary, ratified by making a formai assignment of the 
contract and plant to the Bankers' Company October 17, 1910, and its 
trustée in bankruptcy has never raised the question of ultra vires. 

The spécial master charged the Bankers' Company with the value 
of this plant on the ground that it was a transfer without considération 
and a préférence under section 60 of the Bankruptcy Act, as well as 
under section 66 of the Stock Corporation Law of New York (Consol. 
Ivaws, c. 59), the material part of the latter being: 

"(66) • * * No conveyance, assignment or transfer of any property of 
any such corporation by it or by any ottieer, director or stockholder thereof, nor 
any payment made, judgment sutt'ered, lien created or securlty given by it or 
by any officer, director or stockholder when the corporation is insolvent or its 
insolvency is imminent, with the intent of givlng a préférence to any particular 
créditer over other creditors of the corporation, shall be valld, except that 
laborers' wages for services shall be preferred claims and be entitled to paj- 
ment bef ore any other creditors out of the corporation assets in excess of 
valid prior liens or incumbrances." 

The Mohawk Company was adjudicated a bankrupt January 28, 
1911, and its trustée brought suit in the state court of New York 
against the Bankers' Company, October 11, 1911, before the présent 
suit was begun, April 24, 1912, to avoid the transfer as a préférence, 
under section 60 of the Bankruptcy Act, within four months of the fil- 
ing of the pétition. This suit is still pending, and the question must 



ANGLE V. BANKBRS' SUEEÏY CO. 405 

be disposée! of in it. The trustée in bankruptcy of the Mohawk Com- 
pany is the only person authorized to act in the premises. 

At ail events, we think the Bankers' Company paid for the plant by 
paying the Mohawk Company's outstanding liabilities in connection 
with it to a much larger amount and by completng the contract without 
loss to the Mohawk Company. The transfer was not in considération 
of a prior indebtedness nor out of the regular course of business, as 
vvere the transfers by the corporations in the cases relied upon by the 
complainant. Cole v. M. I. Co., 133 N. Y. 164, 30 N. E. 847, 28 Am. 
St. Rep. 615; Hurd v. Laundry Co., 167 N. Y. 89, 60 N. E. 327. In 
them the corporation transferred ail its assets to a new company, sub- 
stituting a new défendant for the creditors. Tlie transfer in this case 
was in pursuance of a very reasonable and usnal provision of such con- 
tracts, viz. that if the contracter failed to complète the contract the 
surety might do so, and to that end be given either the possession or ti- 
tle to the plant existing at the time of the contractor's default. We 
discover no évidence whatever of an intent on the part of the Mohawk 
Company to prefer the Bankers' Company or any reasonable ground 
for the latter to believe that a préférence would be efïected. Indeed, if 
any préférence were efïected, it would be not to the Bankers' Company, 
but to the creditors whose claim that company paid, and who had no 
knowledge of the transaction whatever. The object of both parties 
was entirely différent, viz. to complète the contract without loss. 

The spécial master also charged the Bankers' Company with checks 
aggregating $5,976.34 received from the Fishkill Electric Railway 
Company. It is not made plain that thèse were payments on account 
of the Matteawan contract. At ail events, the mère receipt by the 
Bankers' Company of moneys from that contract or from the Barge 
Canal contract does not show that the moneys were paid on account 
of the advance of $13,000 guaranteed by Garling. As the Bankers' 
Company lost over $200,000 on the Barge Canal contract, it might 
bave received a great many checks to be applied to other purposes than 
to payment of this particular advance of $13,000, guaranteed by Garl- 
ing. The parties not having made any application of the payments, the 
court should apply them to the Bankers' Company's unsecured claims 
in the fîrst instance. In this way the Bankers' Company was brought 
in debt to the Mohawk Company, and the District Judge, confirming 
the report of the spécial master, entered a decree that the mortgage 
be canceled and discharged of record. 

[6, 7] The défendant thereupon moved that the decree be vacated 
and the case reopened to permit it to offer testimony which it had 
failed to offer before the spécial master because of some misunder- 
standing as to the time of the closing of the case. This motion was 
granted. The spécial master then added a new charge against the 
Bankers' Company. He calculated the amount unpaid by the state 
under the Barge Canal contract at the time the Bankers' Company took 
it over at $9,643.54, which he held the company got for nothing; that 
the transfer was made without considération and in fraud of the Mo- 
hawk Company's creditors under section 67e ; that the agreement that 
the title to the plant should vest in the Surety Company upon the Mo- 
hawk Company's default was a chatte! mortgage, and void under 67a, 
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because not recorded as required by section 230 of the New York Lien 
Law (Consol. Laws, c. 33). He cited, in support of this latter view, 
Title Guaranty Ce. v. Witmire, 195 Fed. 41, 115 C. C. A. 43, and 
Massachusetts Bonding Co. v. Kempner, 220 Fed. 847, 136 C. C. A. 
593. In those cases there was a présent assignment of title to things 
not in existence, whereas in this case the agreement was tliat upon the 
contractor's default possession of the plant then existing should vest 
in the surety, and the assignaient actually made was a présent one. It 
is impossible to regard tliis provision as being a chattel mortgage. The 
other objection that the transfer was made to hinder, delay, and de- 
fraud the Mohawk Company's creditors is available to its trustée in 
bankruptcy and not to Garling's trustée. The District Judge affirmed 
the report of the spécial master, and, the Bankers' Company being 
found to be still more overpaid, entered a final decree ordering that 
the mortgage on Garling's property should be canceled, from which 
this appeal is taken. 

We discover no évidence of any intent on the part of the Mohawk 
Company, in transferring this contract and plant to the Bankers' Com- 
pany, to delay, hinder, or defraud its creditors. The transaction seems 
to us perfectly natiiral and in accordance with the terms of the surety- 
ship agreement made between the parties. The Mohawk Company de- 
sired the contract to be completed without loss to itself. The Bank- 
ers' Company has completed it at a great loss, and bas increased the 
Mohawk Company's estate by paying off indebtedness for which it 
would be liable and by relieving it of any claim by Warner for nonper- 
formance. We are of opinion that the conclusion originally arrived 
at by the District Judge was right, and that the decree should be that 
the mortgage is a good an^ valid seaurity to secure the sum of $13,000 
advanced by the défendant with interest, less $1,598.67 received by 
it with interest, and that, upon payment of this sum within a time to be 
fixed by the District Court, the mortgage be discharged of record, in 
default whereof the bill be dismissed, with costs. 

Decree reversed. 



GRE.\T NORTHERN RY. CO. v. UNITED RT.\TES. 

(Circuit Court of Appeals, Nlnth Circuit. June 25, 1917.) 

Ko. 2S36. 

1. COMMEBCE <g=35— CONSTTTUTIONAI, LaW <S='301— SAFETT ApPI.I,\NCE ACTS— 

Validity. 

Safety Appliance Act March 2, 1893, c. 196, 27 Stat. 5ai, as amended 
bv Aot April 1, 1S06, c. 87, 29 Stat. 85, Act March 2, 1903, c. 976, 32 Stat. 
943 (Comp. St. 1916, §§ 8605-8615), and Act April 14, 1910, c. 160, 36 Stat 
298, being fairly within the scope of a rc^latlon of commerce among 
the States, its validity is not linpaired by the due process clause of the 
Fifth Amendment to the Constitution. 

2. PtEADiNG <g=>127(2) — ^Admissions— CONSTEUoTioN of Pleadino. 

In an action against a raUway company for violations of the Safety 
Appliance Acts, In which the eomplaint alleged that the railway company 
ran its trains in Interstate commerce when the speed of the trains was 
controUed by brakemen ùsing the common hand brake, and when brake- 

£=3For other cases eet sam* topic & KEY-NUMBEK Jn ail Key-Numbered Digesta & Indexât 
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m'en wei'e required to use such bnike to control the speed of the train, 
and wben tlie sfjeed of the trsiin vvns uot eonti'olled by power or train 
brukes used und operated by the englneer, iin unswer alleglng that each 
engine was «luipped with a powerful drlvinsr wheel brake and appliances 
for operating the truiu brake System, and that in each train not less 
tlian 85 per cent, of tlie cars were e(piipped with power or ti'ain brakes, 
which were operated by the engineer of tlie locomotive to control the 
speed of the train in connection with the hand brakes, did not deny, but, 
on the contrury, admitted, that the speed was to some extent controlled 
by brakemen using hand brakes, and was insutlieient. 

3. PLEADING igs'Hif;)— C'ONCr.TSIONS--DENIAL OF VIOLATION OF IjAW. 

In a snit ugainst a railwaj' comjiany for ]3enalties for violations of tl^p 
Safety Appliance Acts, a si>ecific déniai that the statuts was violated by 
défendant was but a conclusion of the pleader, to be disregarded where 
the specitic averments of the answer did uot deny the inaterial averments 
of the comlilaint. 

4. Railkoaus c©=>i!29— Equii'MI'JNT ov Traixs— Bkakes. 

The Safety Appliance Acts are uiandatory in requiJ'iug that trains must 
not ouly be ecjuipped to run, but mnst actually be mu, without requiring 
brakemen to use the hand brakes in the ordinary movement of the trains. 

Ross, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Northern 
Division of the Eastern District of Washington; Frank H. Rudkin, 
Judge. 

Suit for penalties by the United States again.st the Great Northern 
Raihvay Company. Judgment for the United States, and défendant 
hrings error. Affirmed. 

Charles S. Albert and Thomas Balmer, both of Spokane, Wash., 
for plaintiff in error. 

Francis A. Garrecht, U. S. Atty., of Spokane, Wash., and Philip 
J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. 

Before GILBERT, ROSS, and HUXT, Circuit Judges. 

HUNT, Circuit Judge. This case for a second time cornes before 
the court. It is a prosecution in 12 counts, brought to recover penal- 
ties against the raihvay coinpany for violation of Safety Appliance 
Act March 2, 1893, c. 196, 27 Stat. 531, as amended by Act April 1, 
1896, c. 87, 29 Stat. 85, Act March 2, 1903, c. 976, 32 Stat. 943, and Act 
April 14, 1910, 36 Stat. 298. Examination of the case as reported in 
U. S. V. Great Northern R. Co., 229 Fed. 927, 144 C. C. A. 209, and of 
the complaint herein, shows that the inaterial allégations of the com- 
plaint are that the raihvay company ran its trains in interstate com- 
merce when the speed of the train was controlled by the brakemen 
using the cominon hand brake for that purpose, and vvdien the raihvay 
company required the brakemen to use the common hand brake to 
control the speed of the train, and when the speed of the train was 
not controlled by the power or train brakes used and operated by the 
engineer of the locomotive drawing the train. 

L'pon the first hearing before the District Court, demurrer to the 
complaint was sustained, and judgment went in favor of the raihvay 

fi=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Company. But this court reversée! that judgment, and after remand 
the Company answered in material part as follows: 

"Said défendant further allèges that each engine upon eiicli of saUl trains 
was equipped witli a powerful drivlng wheel brake and aiii)lian(!('s for ojH-ral- 
ing the train brake System, and that in each train not less tliaii <Sr) yer cciit. of 
the cars thereln were equipped witli powfir or train brakes, whicli were ns>:(! 
and operated by the engineer of the locomotive drawlng such train, to coiitrol 
its speed in connection with the hand brakes. Sald défendant specitically dé- 
nies that the act of Congress mehtloned in the complaint herein as aniendcd 
was violated by the said défendant," etc. 

The United States by its counsel moved for judgment on the plead- 
ings and against objection by the railroad company the motion was 
granted. -The railway company contends that to allow recover}' would 
be to deprive it of its property without due process of law, and vvould 
be violative of article 5 and section 1 of article 14 of the Amendments 
to the Constitution. 

[1] We cannot sustain this view. The obvious purpose of the stat- 
ute being to protect men employed upon trains in the movement of 
Interstate commerce, the power of Congress may be fuUy exerted in 
the premises, and, the statute being fairly within the scope of the rég- 
ulation of commerce among the states, in our opinion its validity is not 
impaired by the due process clause of the Fifth Amendment to the 
Constitution. Southern Railway Co. v. United States, 222 U. S. 20, 
32 Sup. Ct. 2, 56 L. Ed. 72; Second Employers' Liability Cases, 223 
U. S. 1, 32 Sup. Ct. 169, 56 L. Ed. 127, 38 E. R. A. (N. S.) 44. 

[2, 3] It is said that the court erred in granting judgment upon the 
pleadings because the allégations of the complaint are denied, and the 
averments of facts embodied in the portion of the answer as hereto- 
fore quoted must be construed most favorably to the défendant. The 
argument made on this point would hâve us conclude that the sole 
effect of the answer interposed is that the train was properly equipped 
with power driving wheel brakes and appliances, and that at least 85 
per cent, of the cars were equipped with power or train brakes ; that 
thèse were used and operated by the engineers to control the speed 
of the trains in connection with the hand brakes ; that there is no ad- 
mission in the pleading that brakemen were employed upon the top of 
the cars or that brakemen were required to use the hand brakes to con- 
trol the speed of the train; and that, for ail that appears, the brakes 
may hâve been set before the cars were moved. 

The error of this reasoning is apparent when we separate the aver- 
ments of the complaint and answer and test those of the answer. 
Thus, there is an averment that the train was run when its speed was 
controlled by brakemen using the common hand brake for the purpose 
of controlling the speed. There is no attempt at déniai of this alléga- 
tion, except by averment that the engine was equipped with appliances 
for operating a train brake System, and that the cars in the train were 
equipped with power or train brakes, which were operated by the 
engineer of the locomotive drawing such train to control its speed in 
connection with the hand brakes. This, however, is but an admission 
that the speed was to an extent controlled by the brakemen using hand 
brakes for the purpose. Obviously, allégation of use of hand brakes 
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by men to control the speed in connection with the power brakes used 
by the engineer is not a déniai of the charge that there was control 
of speed by the use of the hand brakes, but is rather a plea seeking to 
avoid liability by pleading use of dual means of control, hand brakes 
and power brakes. 

Again, the complaint allèges that défendant required the brakemen to 
use the common hand brake to control the speed when the speed was 
not controUed by the power brakes used by the engineer of the loco- 
motive. To this spécifie allégation of a requirement of use of hand 
brakes there is no spécifie déniai. Nor is there a déniai that the use of 
hand brakes to control speed was required when the speed was not 
controlled by the power brakes operated by the engineer of the locomo- 
tive ; but, as above indicated, we find merely affirmative allégations 
of lawful equipment, with plea of use and opération of the two meth- 
ods of breaking, the one in connection with the other. Such an answer 
is weighty of admission that men were required to go, and did go, on 
tops of the cars and between them, to use hand brakes to control the 
speed of the train. The déniai that the act of Congress mentioned in 
the complaint was violated by the railway company is but a conclusion 
of the pleader, to be disregarded if the antécédent spécifie averments 
of the answer were not déniais of the material averments of plaintiff's 
complaint. We think it is now clear that close inspection of the plead- 
ings bas shown that the material allégations of the complaint stand 
undenied; wherefore if, by authority of the décision upon the former 
writ of error, nothing by way of affirmative matter constituting légal 
défense was set forth in the answer, judgment on the pleadings was 
properly given. We bave, then, to ascertain what was the substantive 
question of law decided by this court upon the former review. Upon 
considération of a complaint and stipulation of fact, which presented 
the same issue as there is now before the court, it was said : 

"Second. The aet by its terms expresses with sufflcient eertalnty the In- 
tention of Congress that hand biakes shall not be used on freight trains in 
the ordinary movement of such trains in Interstate commerce. By the act 
Congress adopted for freight trains the System of braklng that was In use on 
passenger trains. It made no spedtic mention of the number of cars in a 
train that should be equipped with power bralîes, but it enacted in gênerai 
terms that the train should be sufficiently eqnlpped to be run without re- 
quiring the use of the common hand bralte. The clause 'without requiring 
braltemen to use the common hand brake,' as found in the first section of the 
act, is used in the same sensé as the words 'without the necessity of men 
going between the ends of the cars,' in the second section, which provides for 
automatic couplers. The lang'uage of the act was équivalent to declarlng 
that after the date named freight trains should not only be equipped to run, 
but should actually be run without requiring brakemen to use the common 
hand brake. No implication to the contrary is to be found in the provision 
in section 2 that ail cirs must be equipped with 'efficient hand brakes,' a 
provision which is ascribable to the necessity of controlling the movement of 
cars in yards and elsewhere, when trains hâve been broken up or are being 
made up. In an act, the express purpose of which is to relleve brakemen 
from the danger of using hand brakes, a provision that the train shall be so 
equipped as to r\m without requiring the use of hand brakes is a prohibition 
agalnst the use of hand brakea in the ordinary movement of the trains. In 
View of the protection which was intended to be afforded by the act, it would 
hâve been idle for Congress to déclare that freight trains must be equipped 
with appliances to operate a power brake System, and at the same time leave it 
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optional with a rallroad company to décide whether It would or would not 
operate its trains with that System. To say that [ail] trains shall be pro- 
vided with power brakes, and in the same breath to say that the carrier may 
refuse t» use them, Is to contradiet the very purpose and terms of the aet. 
Yet such is the effect of the law, If it be gjven the construction contended for 
by the défendant In error." 

[4] The doctrine of the décision (the case has been followed by 
Judge Tuttle in the District Court in the Eastern District of Michigan 
in United States v. Grand Rapids & Indiana R. Co., 244 Fed. 609), 
is that the statute is mandatory in requiring that the trains must not 
only be equipped to run, but must actually be run without requiring 
brai<emen to ,use the hand brakes in the ordinary movement of the 
trains. And as there is no contention that extraordinary circumstances 
or exigency of train movement enter into the case under considération, 
the défendant company has advanced no firm ground for holding that 
it is excluded from the demands of the statute as it was interpreted 
upon the former writ of error. 

The judgment is affirmed. 

ROSS, Circuit Judge. I dissent, adhering, as I do, to the views ex- 
pressed bv me wheu llie case was last under considération hère. 229 
Fed. 927, 931. 



WON'G CnUNG T. UNITKD STATES. 

(Circuit Court of Appeals, Ninth Circuit. August 20, 1917.) 

No. 2930. 

1. Aliens <S=>32(2) — DEPOBTAXroN of Chinese— Time of Proceedinos. 

Under the provision of Immigration Act Peb. 20, 1907, c. 1134, § 43, 34 
Stat. 911 (Comp. St. 1916, § 4289), that the act "shall not be construed to 
repeat, alter or amend existing laws relating to the immigration or ex- 
clusion of Chlnese persons," the provisions of sections 20 and 21 (Comp. 
St. 1916, §i 4269, 4270), requiring proceedlngs for déportation to be taken 
within three years after entry, do not apply to Chinese persons, who 
niav be deported at any tlme under Exclusion Act May 5, 1892, c. 60, 27 
Stat. 25, as amended by Act Nov. 3, 1893, c. 14, 28 Stat. 7 (Comp. St. 1918, 
|§ 4315-4323). 

2. Aliens <©=32(8) — ^Proceedinos foe Déportation of Chinesb— Suffi- 

ciENCT OF Evidence. 

A finding by both the commlssioner and District Court, which heard 
the witnesses, agalnst the clalm of a person of Chlnese descent that he 
was born in the United States, held not so clearly erroneous as to war- 
rant Us reversai ; the only witnesses in support of such clalm being Chl- 
nese persons, and it appearliig that défendant, although about 30 years 
old, could not speak the Engllsh language. 

Appeal from the District Court of the United States for the Southern 
Division of the Southern District of California; Oscar A. Trippet, 
Judge. 

Proceeding for déportation by the United States against Wong 
Chung. From an order of déportation, made by the EHstrict Court, 
défendant appeals. Affirmed. 

£=3For other cases see eame topic & KEY-NUMBER io ail Key-Numbered Olcesta ft Indcxu 
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Dnke Stone, of Los Angeles, Cal, ifor appellant. 

Albert Schoonover, U. S. Atty., and Clyde R. Moody, Asst. U. S. 
Atty., both of I<os Angeles, Câl. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

DIETRICH, District Judge. The appellant is a person of Chinese 
descent, who admittedly is in the United States without right, unless, 
as he claims, he was born in this country. Having been apprehended 
for déportation pursuant to the provisions of the Chinese Exclusion 
Acts (27 Stat. 25 ; 28 Stat. 7), the ,burden was upon^ him to establish 
his nativity "to the satisfaction" of a judge or commissioner. Section 
3, Act May 5, 1892 (Comp. St. 1916, § 4317). The commissioner found 
against him, and uppn appeal, af ter a trial de novo, the District Judge 
reached the same conclusion, and accordingly entered an order for his 
déportation. From this order he has appealed. 

[1] It is first contended that the order is erroneous, for the reason 
that the déportation was not accomplished within three years from the 
date of the appellant's entry into the United States,, and that there- 
fore the proceedings are barred by the provisions of sections 20 and 21 
of the General Immigration Act of February 20, 1907 (34 Stat. 898). 
But it is expressly provided in this act that it "shall not b.e construed 
to repeal, alter, or amend existing laws relating to the immigration or 
exclusion of Chinese persons or persons of Chinese descent," and 
ît is well established that the government may proceed under either 
the spécial Chinese Exclusion Acts or the General Immigration Act 
within three years from the wrongful entry of the Chinese person, 
or under the spécial Exclusion Acts alone, if more than three years 
hâve elapsed since the entry. United States v. Wong You, 223 U. 
S. 67, 32 Sup. Ct. 195, 56 h. Ed. 354. 

[2] The more serious contention is that it should hâve been found 
that the appellant is native-born, and is therefore not subject to dé- 
portation. We are not particularly advised of the views of the lower 
court, but presumably the fînding was against the appellant upon this 
issue of fact. 

The appellant's story is, in substance, that he was born in San 
Francisco ; that he is about 30 years of âge, and is unmarried ; that 
when he was very young his parents left him with his clansmen, and 
soon thereafter died; that when still a child of from 5 to 10 years of 
âge he was brought by an uncle from San Francisco to Los Angeles, 
where he was placed in charge of a Chinese woman, and a few years 
later he was taken into a restaurant as a helper, where he remained a 
while, but most of his life has been spent in laundry work. Both the 
Chinese woman and the keeper of the restaurant testified in his be- 
half. Lie produced no witness having knowledge of his birth, and the 
only évidence relative thereto consists of his statement of what his 
imcle and other clansmen told him. He is strongly corroborated by 
the woman who cared for him and the Chinese restaurant keeper touch- 
ing his claim that his uncle took him to Los Angeles when he was a 
child, and that he has resided there for about 20 years. Moreover, 
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it would seem to be quite incredible that the story he told to the in- 
spector could hâve been fabricated upon the impulse of the moment, 
and before he had an opportunity to confei" with f riends or communi- 
cate with counsel. 

Upon the other hand, it may be pointed out that there are some 
discrepancies and contradictions of a more or less serions character 
in his statements; that he produced no witness from lyos Angeles, 
other than the two Chinese persons referred to, to establish his rési- 
dence there; and that, notwithstanding his claim of birth and long 
résidence in this country, he is apparently unable to understand or 
speak the En^^lish language. Were it conclusively shown that he bas 
lived in l,os Angeles since childhood, we would be inclined to give 
credence to the évidence touching the place of his birth, secondary 
though it may be, for the reason that direct évidence of the date 
and place of one's birth is f requently unavailable ; but if the appellant 
bas been in Los Angeles 20 years it should bave been entirely 
possible for him to produce witnesses other than those of his own 
race. Furthermdre, he should hàvé explained why, if he was born in 
this country and bas lived ail of his life in a community like Los An- 
geles, he bas not learned to speak' thé English language. 

In view of thèse considérations, it is thought that we should not dis- 
turb a conclusion concurred in by both the commissioner and the 
District Judge. Chin Bak Kan v. United States, 186 U. S. 193, 22 
Sup. Ct. 891, 46 L. Ed. 1121 ; Quock Ting v. United States, 140 U. S. 
417, 11 Sup. Ct. 72Z, 35 L. Ed. 501; Gee Eook Sing v. United States, 
49 Fed. 146, 1 C. C. A. 211. 

Accordingly the order appealed from will be affirmed. 



■1 
STEATHLEVEN STEAMSHIP CO., Limited, v. BAULOH, 

(Circuit Court of Appeals, Fourtli Circuit. July 19, 1917.) 

No. 15.35. 

1. Navigable Waters iS=»23 — Obstruction of Navigation — Anciioraqe in 

ClIANNEL. 

Wlietlier tlie anchorage of a vessel in a navigable ehannel is In viola- 
tion of Aet March .S, 1899, c. 425, § 15, 30 Stat. 1152 (Comp. St. 1916, % 
9920), whicli prohibits such anchorage "in suéh manner as to prevent or 
obstruct tlie passage of other ve.ssels or craft," dépends upon the facts of 
the particular case. If a vessel anchors at a point where other vessels 
navigated with care can safely pass lier, slie does not violate the statute, 
but if she oceuines so niuch of the ehannel as to practically impede its 
navigation or inake the effort to pass lier a dangerous maneuver, she un- 
lawfully obstructs it. 

2. Indemnity <@=>14 — Conclusiveness of JunoMENT Against Indemnitee. 

An adjudication that a vessel was in fault for a collision because of 
the place and manner of her anchorage is conclusive of sucli faet in a sub- 
séquent suit by the vessel against her pilot to charge him with respon- 
siblllty therefor. 

3. Indemnity ©=314 — Concli.'Sivenbss or Judgment Against Inuemxitee. 

That a vessel in a suit for collision unsuccessfully contended that. she 
was not in fault does not estop her from alleging such fault in a subsi'- 
quent suit to charge her pilot with responslbllity therefor. 

®=3For other cases see same topic & KEY-NUMDER In aU Key-Numbered Di^ests & Index- : 
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4. Admiiîalty ig=3l9— Jurisdiction — ^Suit Aoainst Pilot. 

A suit by a vessel against her pUot to charge hiui with responsibility 
for her anchorage In an unlawful place is witliiu the admiralty jurisdic- 
tion. 

Appeal from the District Court of the United States for the Kast- 
ern District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Suit in admiralty by the Strathleven Steamship Company, Limited, 
owner of the steamship Strathleven, against William Baulch. Decree 
for respondent, and libelant appeals. Reversed. 

Floyd Hughes, of Norfolk, Va. (Hughes & Vandeventer, of Nor- 
folk, Va., and Ralph James M. BuUowa, of New York City, on the 
brief), for appellant, 

Robert H. Talley, of Richmond, Va., for appellee. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

KNAPP, Circuit Judge. The material facts are stated in the opinion 
of this court in the kindred case of The Strathleven, 213 Fed. 975, 
130 C. C. A. 381. They appear in greater détail in the opinion of the 
District Court in that case, under the title of The Margaret J. Sanford 
(D. C.) 203 Fed. 331. The latter court found that the steamer Strath- 
leven was solely at fault for the collision with a loaded scow which the 
tug Margaret J. Sanford had in tow, and accordingly dismissed the 
libel filed by the owner of the steamer against the tug. On appeal this 
court affirmed the finding that the steamer was at fault, but held that 
the tug was aJso at fault, and remanded the case, with directions "to 
modify the decree so as to adjudge both the Strathleven and the San- 
ford in fault and to provide that the damages and the costs below be 
divided equally between them." 

[ 1 ] Such a decree having been entered, and in compliance therewith 
the owner of the tug having paid half the damages suffered by the 
Strathleven, this libel was filed to recover the other half from the pilot 
in charge of the steamer when the accident happened. The case was 
tried below on the testimony in the former suit with the added déposi- 
tion of the master of the Strathleven to the effect that he had never 
before been in those waters, and that he depended entirely upon the 
pilot for the safe and proper anchoring of his vessel. The learned Dis- 
trict Judge dismissed the libel upon the supposed authority of the dé- 
cision of this court in the Strathleven Case, supra, which followed the 
earlier case of The Caldy, 153 Fed. 837, 83 C. C. A. 19, saying in his 
mémorandum opinion : 

"Under this corrected interprétation of the law, the pilot clearly had the 
right to anchor the Strathleven where he did, and he sliould not be heUl lia- 
ble for the collision which subsequently oecurred, brouglit about from causes 
not the resuit of the anchorage selected by hini." 

We are clearly of opinion that this ruling misconceives the import 
of the two décisions mentioned, construing and applying the act of Con- 
gress of March 3, 1899, which provides, among other things : 

ÊsaFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Vîjgests & Inaeïe.i 
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"Tliat it shall not be îaWful to tle up or anchor vessels or other craft in 
navigable channels in such manner as to prevent or obstruct the passage of 
other vessels or craft." 

In the Caldy Case, supra, it was said : 

"\Ve do not tlilnk the Congress intended by Act Mnrch Z, 1899, * * * 
to absolutely forbid anehoring in navigable waters, except otily at sueli places 
as the location of tlie vessel would necessarily prevent the passage of other 
vessels, or obstruct thera in passing to such au extent as to make the effort to 
do so a dangerous maneuver." 

This language was repeatéd in the Strathleven Case, supra, with ci- 
tation of The City of Birmingham, 138 Fed. 559, 71 C. C. A. 115, and 
The Europe, 190 Fed. 478, 111 C. C. A. 307, in which the same conclu- 
sions were reached. It follows from thèse décisions that the question 
whether the statute-has been violated, dépends upon the facts pi the 
particular case. If a vessel anchors at a point in a channel where, 
notwithstanding such anchorage, other vessels navigated with care can 
safely pass, she does not violate the statute or render herself liable 
under the gênerai rules of navigation, although she obstructs the. chan- 
nel to a certain extent. On the other hand, if the anchored vessel oc- 
cupies so much of the channel as to practically impede its navigation 
or make the effort to pass her a "dangerous maneuver," she has placed 
herself in a position which the statute forbids, artd must take the con- 
séquences of her unlawful act Each case must be judged by its own 
circumstances, and the décisions above cited are far from holding that 
appellee had the right as matter of law to anchor the Strathleven where 
and as he did. If in point of fact he anchored her "in such manner 
as to prevent or obstruct the passage of other \ ssels or craft," he vio- 
lated the statute in so doing, to say nothing of the harbor régulations, 
and thereby made himself liable for the resulting collision. 

Now, in the original Strathleven Case the trial court held, in an 
opinion which states and discusses the facts at length, that thë steamer 
was solely responsible for the accident, and unquestionably the fault of 
the steamer was the fault of the pîlot. This court, though holding 
that the tug was also to blâme, fully affirmed for reasons stated the 
finding and conclusion that the steamer was at fault, and therefore in 
that case the question of her liability has been finally deterrniried. 

But this case was heard on the testimony in the former suit with a 
further statement by the master of the Strathleven. which certainly 
adds nothing of advantage to the appellee. The proofs relating to the 
négligence of the steamer are precisely the same in both cases. This 
court has passed upon those proofs and held that they show as matter 
of fact and law that the collision was caused, in part at least, by the 
fault of the Strathleven, that is, of her pilot, and no good reason now 
appears for reaching a différent conclusion. On the contrary, a care- 
ful review of the testimony confirms the views expressed in our former 
opinion as to the liability of the steamer. The dismissal of the prés- 
ent libel is therefore without other support on the merits than the mis- 
taken notion that this court had so construed the statute as to give ap- 
pellee the légal right "to anchor the Srathleven where he did." The 
erroneous ruling resulted from this misconception. 
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[2] Strictly spcaking, the décision in the original case is not res 
adjudicata as to Baulch, as he was not a party to the pi^oceeding, but it 
is res adjndicata as to the finding and conclusion of négligence in the 
matter of the place and manner of anchoring the steamer, for which 
the appellec was responsible, and his liability foUows by opération of 
law. Burley v. Compagnie De Nav. Fran,, 194 Fed. 335, llô C. C. A. 
199. 

[3J To an extent at least the position now taken by the libelant is 
inconsistent with its claim in the former suit that the Strathlevcn was 
properly anchored and her pilot without fault for the collision with 
the tug. But that claim was not sustained by the trial coiu"t or by 
this court, botli finding it contrary to the fact, and we deem it too plain 
for discussion that the case hère presented comes within no recognized 
rule of estoppel. 16 Cyc. 769. 

[4] The contention that admiralty has no jurisdiction in a case of 
this kind is scarcely debatable. It is refuted by high authority and by 
the fact of its fréquent exercise without question. Sideracudi v. Mapes 
(D. C.) 3 Fed. 873 ; Atlantic Transport Co. v. Imbrovek, 234 U. S. 
52, 34 Sup. Ct. 733, 58 L. Ed. 1208, 51 h. R. A. (N. S.) 1157. 

The decree must be reversed, and the cause remanded for further 
Droceedings in accordance with this opinion. 

Reversed. 



THE ALICE. 

ïiiE ErrxA. 

(Circuit Court of Appeal.s, Fouitli Circuit. July 5, 1017.) 

No. 1518. 

Salvaoe ®=31 — Rescue of Suip rnoji Daxoer of Fire — Adequact ok 

AWARD. 

A .salvage award of $.500 to one of two tuf,'s, which toscther towed a 
steamship froin her slip where slie was lyiujj; witliout stoam sonio oOO feot 
from a burning elevator, hcld not so lnade(]uate as to wai-i-ant liiterfor- 
ence by an appellate court, where, while there was iJOHsible daugor to th<> 
ship and the service was lueritorious tlie danger was not great and Uk 
tugs incurred lictle, if any, risU. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit in admiralty by Sanford & Brooks Company, owner of the 
tug Alice, against the Navigazione Générale Italiana, owner of the 
steamship Etna. Decree for libelant, which appeals. Afiirmed. 

Daniel R. Randall, of Baltimore, :\[d. (R. E. Lee Marshall, of Bal- 
timore, Md., on the brief), for appeliant. 

John B. Deming, of Baltimore, Md. (Whitelock, Dcming & Kcmp, 
of Baltimore, Md., on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

®=>For other cases see same toplc & KEÏ-NUMBER In ail Key-Numbered Dlgests & Indexes 
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KNAPP, Circuit Judge. The vSanford & Brooks Company, owner of 
the steam tug Alice, libeled the Italian steamship Etna for alleged sal- 
vage service, got a decree for $500 in the court below, and brings this 
appeal on the ground of the inadequacy of the award. The circum- 
stances in gênerai are thèse : 

In the aftemoon of June 13, 1916, a fire occurred in an elevator 
at the water end of a pier extending southerly into the Patapsco river, 
in the harbor of Baltimore. The elevator was destroyed and nearby 
shipping and other property damaged or put in danger. When the fire 
broke out two steamers, the Etna and the Bologna, were lying bow in 
on the further or westerly side of the next pier to the west. The 
width of this pier is 65 feet and the width of the intervening slip 122 
feet. The stem of the Etna was about 450 feet from the water end o£ 
the pier, and about 365 feet diagonally from the center of the elevator. 
The Bologna, between the Etna and the stream, had steam up at the 
time, and moved out under her own power to a place of safety. The 
Etna had not fully completed her loading, was not under steam, and had 
a scow at her stern from which some portion of cargo was to be 
taken. 

When the elevator was seen to be on fire, the Alice, which was a 
thousand feet or so away, went at once to lend assistance. She enteredi 
the slip where the Etna was berthed, but in going about had the ill 
luck to run aground. She got ofif quickly, however, and in a few min- 
utes had lines from the steamer fastened to her bitts. About this time 
— just when is somewhat uncertain — the Curtis Bay, a much larger 
and more powerful tug, arrived at the slip, backed in towards the stern 
of the ship, made fast to her in some way with the scow between them, 
and she was then pulled out into the river, the scow going adrift. 

So much seems fairly free from doubt, the rest is a tangle of con- 
flict and dispute. The owners of both tugs promptly filed libels, each 
claiming the crédit of a gallant rescue, and each eager to be handsomely 
rewarded. The trial of the consoUdated cases disclosed a variety 
of contentions. Witnesses for the Alice pictured a brave exploit, amid 
bursting flames and other périls, which saved a steamer and cargo 
worth millions from impending destruction. For the Curtis Bay less 
emphasis was placed on the risk to herself in getting the Etna away, 
but there was no lack of testimony that she alone efïected the escape ; 
the Alice having hindered rather than helped the delivery. On the 
other hand, the officers of the Etna testified that she was never in any 
danger, because of her distance from the elevator and the fact that 
the wind was in the northwest ; that there was some beat, but not 
enoughto be really uncomfortable, and it was a bot day anyhow; more- 
over, that arrangements had been made the night before to hâve the 
steamer towed over to Locust Point, where the balance of her cargo 
was to be taken on ; and that when the tugs approached that af ternoon 
it was supposed they had come for that purpose, as otherwise they 
would not hâve been allowed to remove her. 

In ail this contradiction it is not easy to discern the truth or to reach 
a conclusion that satisfies the sensé of justice. The event seems to 
show, thanks among other things to the présence of a powerful fire 
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boat, that the Etna would probably not hâve been damaged if she had 
remained at her dock. But against this it cannot be denied that there 
was such possibility of injury, and perhaps serions injury, as to make 
her removal a matter o£ obvious prudence. The Alice was first on 
the scène, to be sure, but she met with a mishap in turning around, and 
so was not able, for some minutes at least, to give any help to the 
steamer. In the meantime, as nearly as we can make out, the Curtis 
Bay backed into the slip and rendered assistance that was prompt and 
effective. Neither tug took any considérable risk, and such damage 
as the Alice sustained was slight and unimportant. The service in- 
volved only ordinary effort and skill, and it was ail over in something 
like half an hour. 

Taking ail the circumstances into account, we are not persuaded 
that the compensation allowed the Alice was so clearly inadéquate as 
to warrant interférence with the decree. True, as the case is hère pre- 
sented, the amount seems rather meager in comparison with the award 
of $1,000 to the Curtis Bay. But as that tug might be thought overpaid 
for what it did, the comparison plainly fails to show that the Alice was 
not paid enough. Each claim must stand on its own merits. The re- 
moval of the steamer was entirely proper and commendable, even if 
she were not in actual danger, but it was a salvage service of such low 
order as to be measured, not by value of ship or cargo, but rather by 
generous récognition of voluntary aid and gênerons allowance for the 
trouble and loss of time incurred by the rescuing tugs. On that basis, 
which we believe to be correct, the compensation awarded tho Alice was 
not illiberal. Indeed, it appears ample in comparison with awards in 
other cases of the class to which this belongs, where the aided ship 
was not in imminent péril. The Rialto (D, C.) 15 Fed. 124; The John 
Swan (D. C.) 50 Fed. 447; The Dauntless (D. C.) 109 Fed. 912; The 
Fred E. Scammell (D. C.) 133 Fed. 608. 

Affirmed. 



In re BLTJM. 

BLUM et al. v. HOUSER. 

(Circuit Court of Appeals, Soventh Circuit. June 14, 1917.) 

No. 2378. 

Baskkuptcy <g=3447 — Deci.sion on Keview-^Constbtjction. 

On .Tune 9th the reteroe made an ordor restrainins the petitioners from 
transferring certain money. On June 'SOth he made anotlier order rc- 
quirltiK petitioners to turn over such njoney to the trustées. One of the 
petitioners soiight to review and reverse both ordcrs through separate 
pétitions addressed to the District Court. Botli pétitions were heard at 
the sanie time, and but one order dated November 20, 1911. mad'e "ad.1udg- 
ing that the said orders dated June 9, 1911, and June 30, 1911, b«, and the 
same are hereby, la ail things alHrmed." Thereafter petitioners secured 
a review by this court which adjudged that "the order or decree of the 
sald District Court entered in this case November 20, 1911, be, and the 
same is hereby, reversed." .Held, that the decree of this court vacated 
, both orders. 

<g=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digest» & Indexes 
244 P.— 27 
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Pétition to Review and Revise Order made by the District Court of 
tbe United States for the Western District of Wisconsin. 

In the matter of David Blum, bankrupt. Pétition by David Blum 
and another against Walter L. Houser, trustée in bankruptcy, to re- 
view an order of the District Court confirming an order of the référée. 
Order vacated. 

Andrew Gilbertson and Moritz Wittig, both of Milwaukee, Wis., 
for petitioners. 

Richmond, Jackman & Owen, of Madison, Wis., for trustée. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVANS; Circuit Judge. A préviens order of this court made in tliis 
bankruptcy matter when another order was reviewed, disposes of the 
only, question now presented for détermination. 

tlpon an involuntary pétition being filed against the bankrupt, David 
Blum, and an adjudication in bankruptcy following, a référence w^as 
ordered and a trustée appointed. At the creditors' meeting, the bank- 
rupt was examined in open court and the référée concluded that cer- 
tain transfers had been made by the bankrupt to his wife in fraud of 
creditors. It further appeared that the wife disposed of the property 
80 çbnveyed, and the proceeds were deposited in a bank in the city of 
Milwaukee. 

Both petitioners were then présent at the examination, and the réf- 
érée made the following announcement : 

"On the testlmony so far before the référée, it seems to me that the 
.$3,300 recelved by Mrs. Blum Is the property of the bankrupt, David Blum. 
She is ordered not to use any of that money, not to use that money for any 
Personal purpose, and that she be ordered to turn it over to the trustée in 
this matter forthwith." 

On June 9, 1911, a formai written order was signed, the effect and 
intent of which was to embody therein the oral announcement of May 
31st. That order reads as follows: 

"Now, therefore, it is hereby ordered that David Blum and Nettle Levy 
Blum and their agents be and the.y are hereby en.ioined and restrained from 
in any manner transferring or dlsposing of the sum of $3,300, being the money 
received from Joseph .J. Schvvartz and Bertha Schwartz, liis wife, and being 
the proceeds of the sale of a certain moving pieture house In Milwaukee. Wis., 
until the further order of this court. This order to take effect and be in force 
as of the 31st day of May, A. D. 1911." 

Upon the same day an order was made requiring petitioners to show 
cause why the money realized by Nettie Blum from the sale of the 
moving pieture business should not be immediately turned over to the 
trustée. Objection was made that the référée was powerless to pass 
upon the title to this money in a summary proceeding, but the objec- 
tion was overruled, and an order bearing date June 30, 1911 was made, 
the essential part being as follows : 

"Second, it is ordered that the said Nettie Levy Blum and David Blum 
forthwith turn over to the said Walter L. Houser, in his capacity as trustée 
in the estate of David Blum, bankrupt, the sum of $3,000, being the amount 
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of money originally tnvésted in the movin^ picture business in Milwaukee, 
Wis., by the said: David Blum, and whieh sald Investment wns returned and 
pald on or about the lOth day of May, A. D. 1911, by Josepli Schwartz." 

The petitioner Nettie Blum sought to vacate both orders above 
quoted through separate pétitions to review and revise, addressed to 
the District Court. Both pétitions, were heard at the same tirae, and 
but one order was made, the material part of which was as.follows: 

"The leview of the ordei's of the référée, dated Juue 9, 1911, and June ;!0, 
1911,-eoming on to be lieard and argued by couiisel, iu considération wliereof, 
and upon the record in tliis matter, it is adjudged that tiie said orders dated 
Junè 9, 1911, and June 30, 1911, be, and the same are hereby, in ali things 
affiruied. 

"Dated November 20, 1911." 

Theréupori the petitioner Nettie Blum secured a review by this 
court of the qrder made on November 20th, with the resuit that such 
order was revérsed and vacated. See opinion of this court in 202 Fed. 
883, 121 C. Ç.A. 241. , ,,/ 

The trustée thereaf ter assailed the transfer from husband to wife in 
a plenary action wherein a money judgment was sought in an amount 
equal to the sum realized from the sale of the moving picture business 
referred to in the foregoing orders. The action was tried before the 
court and a jury, and judgment was rendered in favor of the trustée, 
and against the petitoners herein for $3,875.78. Upon the marshal 
returning the fieri facias wholly unsatisfied, proceedings were insti- 
tuted before the référée, resulting ii;i an order the validity of which is 
challenged' by this proceeding to reyievv and revise. 

After failïng' to collect its judgment against the petitioners, trustée 
applied to the référée for an order directing petitioners to pay over the 
amount of money intheir possession May 31, 1911, that was realized 
ftom the sale of the moving picture business. This application was 
based upon the oral order of May 31st, followed by the written order 
of June 9th, which it was claimed had reinained in force unmodified 
from the date of its entry. ■ 

Petitioners opposed the trustec's application, and therein assertedj 
among other claims, that this order of June 9th had been vacated by 
this court in the proceedings heretofore referred to, and the référée 
was powerless to enforce it. The référée overruled the petitioners' 
answer, and' ordered them to answer to the merits within five days. 
On review, this order was confirmed by the District Court, and it is 
this last order that is now under considération. 

■ The order hère in question must be sustained, if at ail, upon re- 
spondent's claim that the original order of June 9th was not vacated 
by this court. In other words, it must be' conceded that, if the order 
of June 9th was vacated by this court on the previous hearing, thén 
the order under présent considération must be vacated. 

The order attacked in this court on the previous hearing was the 
order of November 20th, heretofore set forth, which order particular- 
ly confirmed not only the order of June 30th, but also the order of 
June 9th. The direction of this court in respect thereto was as fdl- 
lows: 
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"The decree of the District Court must be reversed, with directions to vacato 
the same and release further jurisdlction of the summary proceeding." 

The mandate of this court is as folio ws : 

"On considération vvhereof It Is now ordered, adjudged, and decreed by this 
court that the order or decree of the sald District Court entered in this case 
November 20th, 1911, be, and the same Is hereby reversed with costs; and 
that the sald District Court vacate same and release further Jurisdlction of 
the summary proceeding." 

Both the order of June 9th and the order of June 30th were jnade 
in a summary proceeding. 

Respondent admits that the decree of this court vacated and set 
aside the order of the référée bearing date June 30th. No reason is 
advanced and none is apparent why the order of this court vacating 
the order of the District Court bearing date November 20th should 
vacate the order of the référée made on June 30th, and not vacate the 
order of June 9th. There can be no escape from the conclusion that 
this court on the previous hearing vàcated the order of the District 
Court made on November 20th, which in turn vacated the orders of 
the référée made on June 9th and on June 30th. 

It follows, therefore, that the order of April 3, 1916, hère under con- 
sidération must be vacated, and the proceedings before the référée to 
enforce the order of June 9th dismissed. 

It is so ordered. 



MYERS V. HALLIGAN, Warden of TJnited States Penltentia;-y, et al, 

(Circuit Court of Appeals, Nlnth Circuit. August 6, 1&17.) 

No. .2869. 

Habeas Corpus (g:=)4^GH0UND of RELiEr— Want of Jukisdiction. 

One convicted may not be released on habeas corpus because trled whlle 
an eseaped insane patient, this not depriving the court of jurisdlction, so 
trying hlm belng, at most, error for whlch appeal is the remedy. 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Habeas corpus by Charles Myers against O. P. Halligan, Wardèn, 
and another. From an adverse judgment, petitioiler appeals. Af- 
firmed. 

Van M. Dowd, of Tacoma, Wash., for appellant. 
Clay Allen, U. S. Atty., of Seattle, Wash., and Geo. P. Fishburne, 
Asst. U. S. Atty., of Tacoma, Wash., for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. On November 21, 1914, the pe- 
titioner herein was brought before a United States commissioner for 
trial, on a charge of obtaining money under false pretenses, and, hav- 
ing entered a plea of insanity, the trial proceeded. The jury impaneled 
in the cause found that Myers was insane at the time, and he was ac- 
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cordingly committed to the Morningside Sanitarium, at Portland, Or., 
on May 6, 1915. He escaped from that institution in June, and was 
next in évidence at Tanana, Alaska, in July, 1915. He was later ar- 
rested and put on trial for the offenses of which he was convicted. 
The judgment shows that he was iridicted February 19, 1916, that the 
offenses with which he was charged were committed October 3, 1914, 
near the time of the commission of the offense for which he was pre- 
viously tried, and that he was committed to the penitentiary at McNeil 
Island for the aggregate term of five years. The proceeding now in- 
augurated and pending is designed to liberate him from prison. 

The principal, and in reality the only, ground relied upon for his 
libération is that he could not be lawfully tried while an escaped in- 
sane patient. 

We think the plain answer to the contention is that the fundamental 
underlying principle of the writ of habeas corpus is that it is not in 
any sensé a writ of error, and cannot be used to correct mère irregu- 
larities in procédure. 

"No court," snys the Suprême Court in Kai/o v. Henry, 211 U. S. 146, 148, 29 
Sup. et. 41, 42 (5.S L. Ed. 125) "may properly release a prisoner under convic- 
tion and sentence of unptlier court, unless for want of jurisdiction of the 
c-au.se or person, or for some other matter l'enderiiig Its proceedings vold." 

Or, as concisely stated in the headnote to Harlan v. McGourin, 218 
U. S. 442, 31 Sup. Ct. 44, 54 L. Ed. 1101, 21 Ann. Cas. 849: 

"The writ of habeas corpus cannot be used for piu'poses of proceedings in 
error; the .iurisdlction under the writ is contined to determinlng from the 
lecord whetlier the petitioner is deprived of lii.s llberty without authority of 
law." 

See, also, Glasgow v. Moyer, 225 U. S. 420. 32 Sup. Ct. 753, 56 L. 
Ed. 1147, and Ex parte Spencer, 228 U. S. 652, 33 Sup. Ct. 709, 57 
L. Ed. 1010. 

The petitioner files his own pétition for the writ, not by another ; 
and neither in his pétition nor in a lengtby affidavit filed in its support 
does he prétend that he was insane or non compos at the time of the 
trial at which he was convicted. 

The trial, it will be noted, was upon dift'erent charges from the one 
preferred against him at the trial on which he was adjudged insane. 
He therefore was in a position to interpo.se the défense of insanity in 
the later case as well, or the défense, if it amounted to such, that he 
was an escaped insane person, and if he neglected to do so, it was a 
matter of his own choosing. That court was compétent to try ail thèse 
matters, and if it erred touching the same, the petitioner's remedy was 
by appeal therefrom, and not by writ of habeas corpus. That he might 
bave been insane at the time of the commission of the offenses with 
which he was charged, or at some time had been adjudged insane and 
had escaped from his place of confinement without a regidar discharge, 
affords no reason why the court'was without jurisdiction to try him on 
the later charges. Insane persons are brought into court every day, 
and their cases are humanely and properly disposed of without resort 
to habeas corpus. We are unable to see that the petitioner hère is 
any exception to the gênerai rule. 

Judgment affîrmed. 
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MINEE y. U]>iIITED STATES. , 

(Circuit Court of Appèals, Tîiird Circuit. August 27, 1917.) 

No. 2236. 

1. Ceiminal I/AW <S=5>979(2) — Sentence — Imposition After Tbial Tebm — 

jubisbiction. 

Jurlsdictlon to impose sentence at a term after tlie trial term is re- 
tained, where the court's purpose in postpoming sentence Is not to pardon 
or parole, but is incident to tlie administration of Justice withln its pow- 
ers, and its orders of postponement are uuconditioual and for deflnite 
periods. 

2. Ceiminal Law <g=>1144(17) — Appeal— Pkesumption— Reasons fob Post- 

PONiNG Sentence. 

EegOjrding jurisdiction to impose sentence after the trial term, notwith- 
standing postponements from term to term, indicated to be unconditioii- 
al, applied for by défendant and opposed by the government, it must be 
presumed tliat they were for a lawful purpose ; the reasons not appearlng 
of record. 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P; Orr, Judge. 

John Read Miner was sentenced on plea of guilty, and brings er- 
ror. Affirmed. 

George C. Bradshaw and Thomson & Bradshaw, ail of Pittsburgh, 
Pa., for plaintiff in error. 

E. Lowry Humes, Asst. U. S. Atty., of Pittsburgh, Pa., and Neil 
W. McGill, Asst. U. S. Atty., of -Cleveland, Ohio. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. ., 

WOOLLEY, Circuit Judge. John Read Miner was indicted for 
violating section 5209, Revised Statutes (Comp. St. 1916, § 9772). On 
Mardi 11, 19J5, he entered a plea of guilty. Sentence was deferred 
to May 1, 1915. Thereafter sentence was postponed on the' application 
of the défendant from term to term for three ternis, recogrti'zance being 
required and given at each term for his appearance at the next. On 
January 15, 1917, he was called for sentence. In response, he filed a 
motion in arrest of judgment. Upon its déniai, sentence was imposed. 
,He now brings this writ and raises the question: Whether the court, 
by failing to impose sentence at the trial term, lost jurisdiction to im- 
pose sentence at a later term. 

In support of his contention that the postponement of sentence be- 
yond the trial term, though on his motion, deprived the court bi juris- 
diction to impose sentence upon him at any ptlier term, the défendant 
cites for authority Ex parte United States (Killetts), 242 U. S. 27, 37 
Sup. Ct. 72, 61 L. Ed. 129, Ann. Cas. 1917B, 355, and numerous state 
décisions, holding that a court is without power to suspend a sentence 
once imposed, and similarly is without power to suspend the imposition 
of, sentence, conditioned, in either instance, upon the good behavior of 
the prisoner or upon the future attitude of the court toward him. 

®=3For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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Thèse décisions are based upon the principle that the penalty for a 
crime is a matter within the législative department of the government, 
the imposition of the penalty by sentence is the function of the judicial 
department, to bc performed as prescribed, and relief therefrom by 
pardon is exclusively within the executive department. This principle, 
of course, is not o]jen to dispute. The questions are, when is the prin- 
ciple in\ aded, and what is the effect of its invasion upon the further 
jiirisdiction of the court over an offender? 

Jt is now vcry gencrally held that tlie principle is invaded. when a 
court, by an act doue eilher before sentence or aftcr, attempts to pardon 
a convict, or to parole hini when it is not vested with pou'cr of parole, 
or to parole him in a manner différent from that provided by law. 
That such an act is beyond the jurisdiction of a fédéral court and 
therefore invalid, bas lately been decided by the Suprême Court in the 
Killetts Case. 'J'here Ihe prisoner had been convicted and sentence had 
been imposed. Th© court then ordered, "that the exécution of the 
sentence be, and it is hereby, suspendcd during the good behavior of 
the défendant, and for the purpose of this case the term of this court 
is kept open for five years." The Suprême court held the order invalid 
and directed that it be vacated. 

While it is no longer questioned that an order of suspension either 
of sentence or of the imposition of sentence in the exercise of a power 
of pardon or parole not possessed by a court is invalid, the courts are 
divided upon the question of the légal effect of such an invalid order 
upon the continued jurisdiction of a court to impose or enforce a sen- 
tence after the term, some holding that jurisdiction is lest by the il- 
légal act, othcrs that it is retained. 

In State of Kansas v. Sapp, 87 Kan. 740, 125 Pac. 78, 42 L. R. A. 
(N. S.) 249, the court recognized the gênerai rule that where a verdict 
or plea of guilty is final, a court bas no discrétion, as a disciplinary 
measure, to suspend the imposition of sentence, and held, that the légal 
effect of the exercise of such discrétion by suspending the imposition 
of a sentence, indefinitely or conditionally, is to deprive the court of 
jurisdiction to impose sentence at a later term. Other courts hâve 
held the same view with référence to sentences imposed and conditional- 
ly suspendcd. United States v. Wilson (C. C.) 46 Fed. 748 ; Ex parte 
Clendenning, 22 Okl. 108, 97 Pac. 650, 19 L. R. A. (N. S.) 1041, 132 
Am. St. Rep. 628; Ex parte Peterson, 19 Idaho, 433, 113 Pac. 729, 
35 L. R. A. (N. S.) 1067; In re Strickler, 51 Kan. 700, 33 Pac. 620; 
Gray v. State, 107 Ind. 177. 8 N. E. 16 : Corn. v. Maloney, 145 Mass. 
205, 13 N. E. 482; Weaver v. People, 33 Mich. 296; Grundel v. Peo- 
ple, 33 Colo. 191, 79 Pac. 1022, 108 Am. St. Rep. 75; Re Flint, 25 
Utah, 338, 71 Pac. 531, 95 y\m. St. Rep. 853; People v. Allen, 155 111. 
61, 39 N. E. 568, 41 L. R. A. 472; People v. Barrett, 202 111. 287, 67 
N. E. 23, 63 L. R. A. 82, 95 Am. St. Rep. 230; State v. Hockett, 129 
Mo. App. 639, 108 S. W. 599; In re Beck, 63 Kan. 57, 64 Pac. 971. 

Opposed to this line of cases is anotlier, in which the invalidity of 
an order conditionally postponing or suspending sentence is similarly 
recognized, but an opposite view of its effect upon the court's juris- 
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diction is entertained. In thèse cases it is held, in effect, tliat thc or- 
der, being illégal, is so, not because it is irregular or technically de- 
f active, but because it is beyond the power of the court, and being for 
that reason void, the conviction or sentence stands, unaffected by the 
order, and is enforceable by the court at any time after the terni, and 
until the convict has suffered the penalties the law imposes. Morgan 
V. Adams, 226 Ked. 719, 141 C. C. A. 475; State v. Abbott, 87 S. C. 
466, 70 S. E. 6, 33 L. R. A. (N. S.) 112, Ann. Cas. 1912B, 1189; 
State V. Drew, 75 N. H. 402, 74 Atl. 875 ; Sylvester v. State, 65 N. 
H. 193, 20 Atl. 954; State v. Hatley, 110 N. C. 522, 14 S. E. 751; 
State V. Whitt, 117 N. C. 804, 23 S. E. 452; Tanner v. Wiggins, 54 
Fia. 203, 45 South. 459, 14 Ann. Cas. 718; Fuller v. State, 100 Miss. 
811, 57 South. 806, 39 L. R. A. (N. S.) 242, Ann. Cas. 1914A, 98. 

[1] From this brief survey of the cases it is pertinent to note, that 
the question beforeus as to the jurisdictional effect of the court's or- 
ders postponing sentence from term to term is controlled by the validity 
or invalidity of the orders, and the validity of the orders is determined 
by their character and purpose. If, in this case the purpose of the 
District Court in postpo<iing sentence was to pardon or parole the de- 
fendant, then we bave to décide whether the court had jurisdiction to 
impose sentence at a later term. If, on the other hand, the court's pur- 
pose was incident to the administration of justice within its' conceded 
powers, and its orders postponing sentence were unconditional and to 
definite periods, then we hâve no jurisdictional question before us, for 
ail courts agrée that in such a case jurisdiction to impose sentence at 
a term after the trial term is retained. 

[2] What then does the record show as to the validity of the orders? 
The record shows that sentence was regularly postponed from term 
to term, recognizances given and appearance made. The postpone- 
ments, therefore, were entirely definite. They were made in each in- 
stance upon application of the défendant and against objection by the 
government. Hence we must assume that some reasons for the post- 
ponements were offered and contre vertcd by the parties, and in that 
sensé were litigated before and decided by the court. The reasons for 
the postponements do not appear of record. We cannot assume that 
they were not substantial. 

There is nothing to show that the postponements were conditional. 
On the contrary, the proceedings clearly indicate that they were un- 
conditional. If the court was moved by impulse to postpone sentence, 
it does not so appear. We should not assume that it was actuated by 
improper or unlawful considérations. Nor does the court's purpose 
appear. But every légal intendment favors the notion that it had 
a purpose and that the purpose was lawful. In fact, we must as- 
sume, in the absence of anything in the record to the contrary, that 
the postponements were made for a lawful purpose in the orderly 
progress of the case. This being true, the validity of the orders 
postponing sentence is established, leaving for décision no question 
of the court's jurisdiction to impose sentence at a later term. 

The judgment below is affirmed. 
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SCIIARFFKR V. UNITED STATES. 

(Circuit Court of Appeals, ïliird Circuit. August 27, 1917.) 

No. 2237. 

In Errer to the District Court of tlie United States for the Western District 
of Pennsylvania ; Charles P. Orr, .ludge. 

Cliristian F. ScliaefCer was senteuced on plea of guilty, and brings error. 
Affirmed. 

George C. Bradsliaw and Thomson & Bradsliaw, ail of Pittstiurgh, Pa., for 
plaintiff in error. 

E. Lowry Humes, U. S. Atty., of Plttsl)urgli, Pa., and Neil W. McGill, Asst. 
U. S. Atty., of Clevelaud, Ohio. 

Before BUPFINGTON, McPHIiRSO'N, and WOOLUFA', Circuit Judges. 

PER CURIAM. Tliis writ raises tlie question decided in Miner v. United 

States, 244 Fed. 422, — C. C. A. . On authority of tliat case, it is ordered 

that the judgment below be affirmed. 



CITIZENS' COAL & SUPPLY CO. v. CUSTARD. 

(Circuit Court of Appeals, Fourth Circuit. July 19, 1917.) 

No. 1.539. 

1. Bankrtjptcy <®=3l40(l) — Propeety— Passing or Title. 

Représentation of purchaser in contraet of sale of cément that it would 
be used in construction of a certain building whicli he had contracted to 
build is, at most, a promise the breaking of ^^'llicb by reason of his be- 
coming bankrupt did not aft'ect title to such cernent as was delivered, 
which therewith passed to him, and thereatter vested in the trustée in 
bankruptcy. 

2. SA.I.ES ©=474(2) — Conditionnai- Sales — Ebi'ECT as to Buyek's Creditors — 

Recohuing. 

By provision of Code 1913 West Va. c. 74, §. 3 (sec. 3831), to entitle seller 
of persoiialty delivered to purchaser to benellt of réservation of title till 
price is paid as against buyer's creditors, the contraet uiust be recorded. 

Appeal f rom the District Court of the United States for the South- 
ern District of West Virginia, at Bluefield. 

Proceeding in bankruptcy by the Citizens' Coal & Supply Company 
against J. H. Custard, trustée of the Bluestone Construction Com- 
pany, bankrupt, to reclaim property sold by said Company to bankrupt. 
From a judgment confirming décision of tlie référée in bankruptcy in 
favor of the trustée, the seller appeals. Affirmed. 

Russell S. Ritz, of Bluefield, W. Va., for appellant. 
W. E. Ross, of Bluefield, W. Va., for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. In October, 1916, the parties named there- 

in made this contraet : 

"Citizens' Coal & Supply Company, of Bluefield, W. Va., hereinafter called 
the seller, sells, and Bluestone Construction Company, of Bluefield, W. Va.. 

Ê=»For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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hfirelnafter called the purchaser, purcliases, Leliigh Portland cément on tho 
f'oUowing tenus and condition: 

"ïlie purchaser does hereby represent to the seller that twelve hundred 
(1,200) barrels of cernent are to be used in the construction of State A'ornuil 
School building, Short Creek, W. Va., for whlch construction tUe i)urcliMser 
bas eontract, and that lie hereby purcliases twelve hundred (l.L'OO) ban-els of 
Lehigh l'ortland cernent from the seller for use in such work, and that no 
portion thereof will be used for any otlier purposes. * » * 

"If the purchaser shuU tall to couiply wlth any of the ternis, conditions, 
or limitations of thls eontract, or if any of the purchaser's représentations 
hereiii are untrue, the seller may cancel this eontract or any portion thereof, 
or any other order given to the seller by the purchaser, and'such cancellation 
shall in no wise release the purchaser from unpaid accounts or froin liablUty to 
said seller at the eontract price for cément delivered prlor to such cauc-eilu- 
tlon." 

Other provisions, not in dispute, relate to price, terms of payment, 
time and place of delivery, and the like. 

Under this eontract two carloads of cernent were delivered, one in 
December, 1916, the other in January, 1917, and the purchaser stored 
the same on the premises where the school building was to be erected. 
On February 10, 1917, the purchaser, Bluestone Construction Com- 
pany, was adjudicated bankrupt on its own pétition, and a few days 
iater Custard, the appellee, was appointed and qualified as trustée. At 
that time little or nothing had been donc towards the construction of 
the building, except to make the excavation, and the bankruptcy of 
the contractor resulted in a total abandonment of the eontract. The 
trustée took possession of the cément that the bankrupt had received 
and refused the seller's demand for its return. In a proceeding to re- 
claim the property the référée in bankruptcy decided in favor of the 
trustée, and his ruiing was confirmed by the District Court. The seller 
appeals. 

[ 1 ] It seems évident that the sale in question was absolute, and not 
•conditional. The eontract imports an absolute sale and contains no 
réservation of titk express or implied. Crédit was not obtained by 
the misrepresentation of any existing fact, either as to the solvency 
of the purchaser or otherwise. The cément was sold on time because, 
as the active partner of appellant testifies : 

"We had done business with Mr. Tjucas [the manager of the bankrupt eon- 
cern] previous, and always found him very prompt in paylng hls bllls." 

In short, the sole basis of the asserted right to reclaim was the fail- 
ure, brought about by bankruptcy, to use the cément furnished in erect- 
ing the building for which it was procured. But the "représentation" 
that it would be so used was, at most, a promise to be kept in the fu- 
ture, the breaking of which in the manner shown did not and could 
not afïect the purchaser's title. Indeed, we deem it too plain for ar- 
oument that the title to this cernent passed with its delivery to the 
construction company, and thereaftcr became vested in the trustée by 
virtue of the Bankruptcy Act. 

[2] Nor would it aid the appellant to treat the eontract in question 
as conditional, since in that case it would be void as against creditors 
for want of record under the stringent provisions of section 3, c. 74, 
of the Code of West Virginia (sec. 3831). The décision in îlyer v. 
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Smith, 48 W. Va. 550, 37 S. E. 632, is conclusive upon this point, the 
syllabus reading as f ollows : 

"To entitle a vemlor of personal property to the benetit of tbe réservation of 
title as securlty for the purchuse luoney thereof, as against creditors and piir- 
chasers, under section 3, c. 74, an agreement or contract must be made coteni- 
poraneously with the sale, or l)efore the delivery of possession of the property, 
between the veiulor and veudee, that such réservation shall be made, and such 
réservation recorded." 

It is sufiScient to add that under the amendment of 1910 (Ax;t June 
25, 1910, c. 412, § 8, 36 Stat. 840, amending Act July 1, 1898, c. 541, 
§ 47, 30 Stat. 557 [Comp. St. 1916, § 9631]): 

The trustée of a bankrupt. "as to ail property in the custody or comlng 
Into the custody of the bankriii)tcy court, shall be deemed vested with ail the 
rights, remédies, and powers of a creditor holding a lien by légal or eiiuitable 
proceedlngs thereon." 

In our judgment, the title of appellee to the cernent in controversy 
is not open to dispute. 

The decree appealed from is affirmed. 



GALION IRON WORKS CO. et al. v. OIIIO CORRUGATED CULVERT 

CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. June 30, 1917.) 

No. 3002. 

1. Injunction ©=11S(4) — Suit to Exjoin Actions at Law — Sufficiesct of 

Bill. 

A bill filed by the défendant in flve actions at law in the saine court 
brought by différent territorial licensees for Infrlngement of the same 
patent, alleglug that ail the actions Involved the same questions, and 
pra.ying that ail be stayed except one to be selected and tried as a test 
case, held not to state a cause of action for équitable relief; there being 
no allégation that the several plalntiffs had refused to join In maklng a 
test case, and it not appearing that the court could not on motion In the 
law cases so regulate their hearlng as to prevent hardship or oppression. 

2. DiscovEBY 'S=39, 19 — In Eqcity — Necessity fob Evidence. 

It is essential that a bill of discovery dlsclose a substantlal necessity for 
the relief, and such a bill in ald of a défense at law cannot be maintained 
with the resuit of delaying the orderly prosecutlon of the action at law, 
whore complainant is in possession of ample proof of the allégations lu 
aid of whlch the évidence is sought, or where such évidence is plainly cu- 
mulative or comparatively unimportant. 

Appeàl from the District Court of the United States for the East- 
em Division of the Northern District of Ohio; John H. Clarke and 
John M. Killits, Judges. 

Bill in equity by the Galion Iron Works Company and others against 
the Ohio Corrugated Culvert Company and others. Erom a decree 
dismissing the bill, complainant appeals. Affirmed. 

Complainant below, the Gallon Company, was engaged in manufacturing 
and selllng, throughout the United States, a corrugated steel culvert. A pat- 
ent touching this subject-matter had been issued to James H. Watson, and he 

^zsFor otber cases see same topic & KEY-NUMBER in aU Key-Numbered Digeats & Indexes 
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had subdivided the TJnited States into 31 districts, sranting Hl lioeiisoes tlio 
exclusive right to make, use, and sell the inveutiou within their respective 
districts. The patent having explred, the Oliio Corrugatert (liilveil C(>ni])an>' 
brought a suit at law against the Galion Company in t)ie court below for in- 
fringement o( this patent througli sales niade by the (îallon Company withlii 
the exclusive territory of the Ohio Company. Four others oî thèse territorial 
licensees brought, in the same court, four otlier sintilar suits. Thereupon, tlie 
Galion Company flled in the same court a bill in equlty uiaking défendants 
thereto ail the territorial licensees, and praylng, (irst, that four of tlic pend- 
ing suits, and tlie twenty-six other suits alleged to lie threatened by the 
other licensees, be enjoined pending the hearing and disposition of one case 
to be selected as a test case, by the resuit of whieh the others nnist ablde : 
and praying, second, discovery of varions matters said to be essential to tlie 
making of the proper défense to the suits at law. No one of the tive plain- 
tifCs, in the suits brought, vyas a résident of Ohio or had any agent thei'ein 
upon whom service of process could be nïade; but, upon the theory that tbo 
bill was ancillary to the suits at law, complainant made a motion for an 
order that service be directed upon tlie plaintifts' comisel of record in the 
lavvsuits. A motion was also tnade for leavo to flle interrogatorles and for 
an order that answers be rn'ade thereto. In opposition to thèse motions, tt 
was insùsted that the bill did not state a case entitling the complainant to 
any relief in equity, and the District Court, being convinced that this v'iuw 
was coiTect, disniissed the bill. The Galion Company brings this appeal. 

Harry Frease, of Canton, Ohio, for appellants. 
George Mankle, of Chicago, 111., for appellees. 

Before WARRINGTON, KNAPPEN, and DEXISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as ahove). [1] 
In so far as injunction wa.s sought against the prosecution of more 
suits than one, and hy analogy to the nomenclature most nearly a]3- 
propriate, this may be named a bill of peace. Assuming to the fullest 
extent complainants' gênerai théories, of this particular remedy, we 
agrée with the court below that the facts hère disclose no sufficient 
reason for the exertion of the powers of a court of equity through 
an independent bill. The ajjprehended suits were threatened by par- 
ties not within the jurisdiction of the court, and against whom there 
could be no relief. The five existing suits were pending in the .same 
court before the same judge. There is no satisfactory and sufficient 
allégation that the several plaintifïs declined to enter into any reasona- 
ble arrangement whereby one suit should become a test case; nor, if 
the allégations on this subject be thought sufficient, does any reason 
appear why the court would not, upon inotions in the law cases, reg- 
ulate their' hearing so as to prevent hardship or oppression. • If it be 
true that ail the licensees had a common interest in ail the cases in 
that each suit is in fact prosecuted for the benefit of ail — as is now 
claimed — this fact can be developed without difificulty as other facts 
are proved in cases at law, and a judgment in one case would become 
an adjudication in the others. Penfield v. Potts (C. C. A. 6) 126 Fed. 
475, 61 C. C. A. 371 ; Greenwich Co. v. Friedman (C. C. A. 6) 142 
Fed. 944, 74 C. C. A. 1 14. Indeed, counsel for appellees on the hearing 
in this court offer to join in any reasonable stipulation to make one case 
the test of others, or to use in one proof s in another, and we assume that 
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they will, in the court below, adhère to this offer. Upon the whole and 
upon this branch of the case, we see no sufïîcient basis for the suit. 

[2] Corning to the subject of bills of discovery: For the purposes 
of this opinion, but without deciding, we may assume that appellants 
are right in their positions, which they base upon Carpenter v. Winn, 
221 U. S. 533, 31 Sup. Ct. 683, 55 L. Ed. 842. See, also, Cheatham 
Co. V. American Co. (D. C.) 198 Fed. 496; General Film Co. v. Samp- 
liner (C. C. A. 6) 232 Fed. 95, 146 C. C. A. 287. Thèse are: (1) 
The jurisdiction of a fédéral court of equity continues unimpaired to 
entertain a bill for discovery only filed in aid of the claim, affirmative 
or négative, made in another suit by the party who files the bill ; (2) 
the varions existing methods to procure évidence in proceedings at 
law are not "remédies," as that word is used in R. S. § 723 (Comp. 
St. 1916, § 1244) ; and (3) the cases like Brown v. Swann, 10 Pet. 497, 
9 L. Ed. 508. and United States v. Bitter Root Co., 200 U. S. 451, 
26 Sup. Ct. 318, 66 C. C. A. 652, which intimate that it must appear 
that the évidence can be obtained in no other way, were cases brought 
for discovery and relief, and, consequently, are not pertinent. Con- 
ceding ail thèse contentions and the further claim that the right in a 
proper case to bave a decree for discovery is absolute and not dis- 
cretionary with the court (Bell v. Pomeroy, Fed. Cas. No. 1,263), it 
still must be essential that the bill disclose a substantial necessity for 
the relief. There is neither précèdent nor — as we think — reason for 
the institution of an independent proceeding in equity, delaying or 
tying up the orderly prosecution of a suit at law, if the only thing to 
be gained is the disclosure of évidence comparatively unimportant or 
merely cumulative. This bill discloses that the Galion Company is in 
the possession of ample and satisfactory proof of a great part of the 
things alleged; but, as to the remainder (and with one exception), 
it seems to pertain to matters which are relatively unsubstantial or 
are plainly cumulative. More specifically, the Wat.son patent has been 
sustained by the Court of Appeals for the Second Circuit. Its opinion 
discloses that the widespread public adoption of the device was an 
élément of importance in determining that the invention was patentable. 

The présent bill allèges that this public adoption, and such public 
acquiescence in the patent as there was by decree or otherwise, re- 
sulted from other causes than the merits of the patent, e. g., com- 
binations and promotive plans among the territorial licensees, pay- 
ments and concessions to induce the cessation of any infrir^gement and 
to procure consent decrees, the control through another patent of the 
only suitable material, etc., and it sets out much évidence of the same 
class and to the same efifect already in the possession of the Galion 
Company. The careful analysis of the bill, found in appellant's brief, 
shows that seven of the eight points covered pertain each to an item 
of évidence tending to establish some one of thèse facts, which fact, 
in turn, tends to discrédit the drawing of any presumption of patenta- 
ble novelty from the history of the public adoption of the patented 
article, but no one of which is controlling as to the ultimate inf erence. 
We are clear that such things are beyond any scope which, under the 
most libéral construction, can now be permitted for bills of discovery; 
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The, eighth point pertains to the common interest of ail licensees in 
every suit by any one of them, and this can be material only because 
it may disclose a lack of right by onelicensee to sue alone or because 
a judgment in one case will be a bar to me others. As to the first rea- 
son, in that event the bill would affect the title of the adverse party, 
and be a fishing bill. As to the second, there is no room to claim a 
former adjudication, until there bas been a judgment, and the Galion 
Company's rights are protected by the control which the law court bas 
over the five pending suits. 
The decree below is affirmed. 



INVENTIONS CORP. v. HOBBS et al. 

(Circuit Court of Appeals, Second Circuit. May 8, 1917.) 

No. 259. 

1. Corporations <S=>.548(9) — Grant of Licenses undeb Patents— Knowledge 

AND InTENT of LiCENSEB. 

A judgment créditer of a corporation which was the owner of patents, 
held, on the évidence, uot entitled to the eaneellation of certain lic-ense 
contracta made by the couipany peuding the action which resulted in the 
judgment as having been made to hinder, dela.v, and defraud creditors, 
the action belng one at law which left the corporation free to contract, 
and it appearing that the licensees acted in good falth for their own 
interest and paid a substantlal and reasonabie ainount under ail the 
circumstanc-es for the rights seeured. 

2. Corporations (S=5523^Proceedings Scpplementart to Execution— Serv- 

ice— Fkaddtjlent Résignation of Officebs. 

Code Clv. Proc. N. Y. §§ 2468, 2469, provide that the property of a 
judgment debtor vests in a receiver appointed In supplementar.v proceed- 
ings from the date of his appointment, and that when it hasi beeome so 
vested it relates back for the beneflt of the judguient créditer in case 
an order requirlng the debtor to apiwar for exanïination has been served 
to the date of snch service. In such a proceedlng against a nonresident 
corporation service of an order for examination was made on a résident 
who had been and was stlll supposed to be the président and a dlrector 
of the défendant, and hc appeared with counsel without objection. He 
had previously resigned as président, and his résignation had been ae- 
cepted. He had also later sent his résignation as dlrector, which was not 
accepted until afterward. The résignations were part of a fraudulent 
scheme to prevent the collection Of the judgment. The proceedings re- 
sulted in the apiwintment of a reoèiver. Ileld, that whàtever the effect 
of the f act that his résignation as direc-tor had not at that time been ae- 
cepted might hâve as between bim and the corporation, the résignation 
was not effective as against the judgment créditer, and the service on him 
was a valid service on the corporation, and carried back the receiver's 
tltle to that date to the exclusion of that of a trustée in bankruptcy ap- 
pointed in voluntary pi-oceedings Instltuted more than four months there- 
after. 

3. Execution <e=s5409— Supplementabt ; P«oceedings— Receivers— Sale op 

Patents. 

While a receiver In supplementg,ry proceedings may not, by virtue of 
his appointment, acquire tltle to piâteiits so as to enable him to exécute a 

AssFor ottier cases se* same topic & KKY-NUMBERiii ail Key-Numbered Dlgests & Indexes 
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valld assignment to a purchaser, a court of equity bas power to order 
sucb assignnients nïade by the proper person. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Inventions Corporation against John H. Hobbs, 
Harris Hammond, Clyde H. Slease, Lewis C. Van Riper, the Con- 
tinental Motion Picture Company, Incorporated, the Vanoscope Com- 
pany, Incorporated, and Henry B. Singer, as trustée in bankruptcy of 
the Vanoscope Company. From the decree complainant appeals. 
Modified and affirmed. 

See, also, 233 Fed. 53, 147 C. C. A. 123 ; 244 Fed. 445, C. C. 

A. . 

The following is the opinion of L,earned Hand, District Judge: 

The turnlng point of this Ciise on tlie mei'its Is whether the two contracts of 
May S), 1914. and Aprll 10, 1915, were in fraud of Robinson. It Is of no con- 
séquence whether Hobbs and Hamraoïid had earlier designs upon the stock of 
the Vanoscope Company whicli uiight hâve conflicted with Robinson's con- 
Iract. If there is no évidence that the license agreements obstructed the col- 
lection of Robinson's claini. then this case must fall, regardless of other 
considération. This clalm before May 9. 1914, had beconie no more than for 
inonoy, and later resnlted in a judgment for uioiiey ; obviously, there could be 
no fraud siffeeting the .iudgment which did not diiuinish the value of the 
property of the Vanoscope Company sub.iect to be reached in exécution. Now 
It is true that the Vanoscope Company undei- the contract parted with the 
right to exploit its patent except for the manufacture of home machines, and 
that this was the practical équivalent of an assigiiment to that extent of its 
rights. As the patent could hâve been made availiible uT)on liobinson's clalm — 
though not subject to levy under exécution — and as tbe lieense agreements pre- 
vented him from getting the benefit of the full value of the patents upon 
sale or the like, certainly it is true that thcy hindered and delayed him 
l)rima facie in hls rights as a creditor. Yet thèse sanie agreements eontained 
considérations, which gave the Vanoscope Compau.v certain rights having more 
than merely a colorable value, and therefore the case is not one where the 
contract is a mère devlce to cover a gratuitous grant. The intent to hinder 
creditors does not foUow necessarily trom such agreements : it must inde- 
]iendently at)pear that they were made with that intent. That Robinson should 
be hindered in his remédies against the patents would e(|na!ly foUow from 
any sale, yet the sale would not be fraudulent If the considération was reason- 
ably sufficlent and equally available to him. In such cases it must appear 
that the parties were actuated b.y a désire to prevent the créditer from getting 
as much as he otherwise would, and that without added trouble. 

There is no such proof respecting the tirst agrcement, that of May 9, 1914. 
The payment down of $50,000 for a patent which had never been exploited, 
and whioh depended absolutely for any value upon its future success would 
alone suggest that the parties were not roncerned in defrauding Robinson. 
The plaintiff urges that I must suppose that Van Riper appropriated this 
money, and that Hobbs & Ilanunond were in collusion with him. There is 
not a whit of évidence remotely suggesting any collusion hetween Van Riper 
and the New York Company if Van Riper embezzled the money, and there is 
indeed no évidence that he did embezzle it, except in so far as one may guess 
so from its disappearance. 

Yet if I were to disregard this initial payment, and consider the contract 
as though it had not been pald, it would still not give any évidence of fraud. 
It conteniplated the manufacture of l.O(X) machines which were to be leased 
at between .f20 and $00 a month. This meant, if the machine turned out a 
success, a gross return of between $240,000 and $.3t)0,0<X) during the tirst year 
of full exploitation. If we take the lower of thèse two figures the account be- 
tween the two parties for the first seven years would hâve been as foUows: 
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Vanoscope Co., Inc. Vanoscope Company. 

Operating expenses. ; $ 60,000 $240,000 

Oommon dividend 42,000 

;fi02,ooo 

Preferred sinking fund , 45,0C)0 

Average preferred stock dIVidend 10,500 157,500 



$157,500 $82,500 

In tMs account I hâve flgnred tlie aver.nge of the preferred stock dlvidends, 
since they were to he eoniputed each j-ear iipon ouly so much as tJie aceumu- 
lated sinking fund should not eover at 105. I liave also disregarded the repay- 
ment of $50,000 for the obvions reason tljat it had alrendy heen paid ont to 
Vanoscope Company as advanced royalties. Tlie preferred stoclv represented 
the outside amount of capital to be Invested, and tlie provisions for its ré- 
demption were certainly intended to repay the New York Company for ail 
expenses of actual manufacture. The rédemption provisions were therefore 
meant to be a way of repaying the expenses of manufacture ; at least there 
was nô other. The other expcnse was of gênerai exploitation of the ma- 
chines, of "operating" as it was called, which was fixed at 25 per cent. That 
this was a genuine estimate and not eolorable is to he in any case assumed, 
and is strongly fortified, since it is the tentative figure fixed in the proposed 
contract between the Johns-Manville Company and the New York Company of 
the succeeding winter, into the negotiation of which no fraud could possibly 
hâve entered. 

The resuit of the contract of May 9, 1914, was therefore that the real prof- 
its to the New York Company consisted of 7 per cent, on the preferred stock 
and 6 per cent, on the common stock of $700,000, which was ail water. If 
the preferred dividend be averaged as above and the stock rédemption and 
"operating" percentage be regarded as genuine expenses, the division If 1,000 
machines were leased was $52,500 to the New York Company and $82,500 to 
the Vanoscope Company. If the machines had any life beyond seven years the 
division thereafter would hâve been $42,000 to the New York Company and 
$138,000 to the Vanoscope Company. 

If the machines proved such a success that they could be rented for $30 a 
month, then the New York Company would hâve got the same return, but the 
Vanoscope Company $172,500 during the flrst seven years and $228,000 If the 
machine lived thereafter. In the second and third .years the New York Com- 
pany was to make 500 machines a year, and thereafter as many as the 
public required. The gross rentals on thèse were to be divlded equally, 
with similar amortizatlon agreements, if new capital were necessary. 

It wlll be observed that the dividends are a first charge upon ail earnlngs. 
and, as I shall show In another connection, the Vanoscope Company would not 
begin to make any money until more than 500 machines were leased at $20. It 
should also be observed that the amortizatlon provision contalns a premlum of 
15 per cent, on the preferred stock which may be sold at 90 and must be 
redeemed at 105. This adds 2 per cent, a year to the actual profits of the 
New York Company, or $6,000, and, strictly speaking, their return should 
figure at an average of $58,500 for the first seven years. 

I can see nothing inéquitable In this contract as a whole. It could not surely 
hâve been expected that cai>ltal must be forthcoming upon any such contingent 
enterprise at the mère return of 7 or 9 per cent. If we look at the common 
stock dividend as part of the intérest, the aggregate rate was 23 per cent., 
certainly not exorbitant under the circumstances. The Company had never 
put out a machine, had no capital to develop Its business, and the value of 
the patent lay, and for that matter still lies, wholly in supposition. It is quite 
true that this capital mlght continue to draw 14 per cent, after it had been 
repaid, but we hâve no knowledge of the life of the machines ; perhaps no 
one knew whether they would be of any value even as long as that. If I 
were compelled mérely to guess, I should feel quite sure that the machines 
would be either dlsabled or antiquated long before the period fixed. I hâve 
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no hésitation in finding tliat tlie contract was not in fraud of Robinson, thougli 
it was made witli full kuovvledge of Iiis rights and of the action then pending. 

Notice sliould be talcen of a feature of tlie case uot mentioued hltlierto. 
Robinson swears tlmt lie sho^ved to Hobbs and Hammond in Fel^ruary, 1914, a 
copy of liis contract with Van Riper of Uctober 31, 1912, part of wliich (article 
2) gave liim the exclusive agency to seU or lease machines or patents. This 
contract, thougli with Van Riper, was perliaps binding upon the ^'anoscope 
("ouipany, considering the control whlch Van Riper had of it. Hobbs and 
Hammond dispute liobinsou's assertion that he cver showed tliem this clause 
of his contract, and I cannot malvo any certain finding in the case upon this 
conliict of testimouy. The issue is nevertheless irrelevant in any case, because 
before May 9, 1914, Robinson had sued to reco^'er damages for tlie breach of 
his contracts, and hi.s position, thcrefore, on that date liad already precluded 
him from recovering the stock, to which his rights of agency were only an 
incident. He had therefore put himself in a pt)sitloii where liis right to any 
exclusive agency in selling machines or giving liceiises under the patent had 
disappeared. Of thlK élection Hobbs and Hammond had full notice, and their 
contract could not therefore hâve been in fraud of his rights under the Van 
Riper contract. 

Manufacture under the contract was begun in July or August, 1914, and 
ten machines were started. None of them turned ont satisfactory, and an Is- 
sue arises as to whetlier the fault was of the New York Company's manufac- 
turer, Garford, or of the design. It is quite clear that lîerger in his letters of 
October was still experimenting with the machine to obviate a "vei'tical move- 
ment" of the films. Berger now says that the trouble was of the oxidizatiou of 
the mirrors and of the métal which hcld them. At that time he did not 
mention tliose defects. Upon the confiiet. If it be a conliict, betw(H'n liim and 
Ixiwensteln, I accept the latter as botter qualified to .iudge, and I tind that, 
regardless of any of the faults due to (îarford, the machines had not yet been 
perfected. This conclusion is corroborated in some mcasure by two circum- 
stances: First, tliat at least as late as December, 191H, or January, 1914, they 
had not Iicen so perfected, for that was the issue in Robinson's suit ; and, 
second, that noue hâve yet a])peared upon the market, though the defects 
mentioned liy Berger could bave been corrected by changes in material. More- 
over, lîerger himself made some changes, perliaps iniprovements to be sure, for 
which he is trying to get a patent. I am satistied that the design was not 
commercially available in 1914. 

Kven though such wei'c the fact, the plaintifC still insists that tlie New 
York Company was obliged to go on and iiiake 1,000 machines or lose its de- 
posit. Such a resuit would be grote.squely mi.iust- and unreasonable; it 
would hâve been the surost way of destroying the patent and the interests 
of both parties to tho agreeinent, and no court ought to iiut such a meaning on 
it unless the rules of law absolutely require it. They do not, because the case 
is clenrly one wliere the contract was made under a comnion mistake of fact, 
each side thinking tho machine already perfected in design. The suggested 
analogy of a sale caveat enilitor is not applicable; in such sales there is no 
(■ommoii mistako, for th(> seller lînows, though he makes no rei)resentation. 
Moreovor, if there is a comraon mistake, as for instance, regarding the actual 
existence of the goods, the contract of ccnirse may be voided. A seller lias no 
interest in tlu' goods snld aftcr delivery : he cares only for the priée. As to 
him the mistake. even if he sliares in it, is not relevMUt to the transaction, 
•so long ils lU' gives no assurances to tlie l)uyer. But in the case at bur the 
licensor v,as as mncli iiitercsted as the licensee, becauK(! its payuient, except 
the iiiitial joivaiice of if'O.dOy, depeiided upon the success of the'patent. If it 
had known the fault in design, it could not hâve intended the lirensee to put 
ont 1,000 machines; when it learned of tlu! detect, it did not insist that 
the licensee sliould. To suggest that its failure to do so was evidenee of 
fraud seems to me as per^■erse a position as the plaintifC could assume, and 
I pass it by. 

The agreement of April 10, 191.5, was made with a fuller knowledge, if 
possible, of Robinson's rights than its predecessor. The circumstances of its 
244 F.— 28 
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■exécution lend some color to suspicion that It was made agalnst the posslbillty 
o( a verdict. I thlnk it was certainly made wlth that prospect in mlnd and 
to settle the rlghts which had arisen under the tii'st contract, but 1 cannot ac- 
cept Hardlng's stateiueut that it was to be used only in case of a verdict. 
.Some new conti'act \^'us, in auy case, necessary between the parties, and 
the posslbillty of siuh a oue is t'cresliadowed as far baek as the proposed con- 
tract between the Xew York Company and tlie Johns-Manviîle Company. 
Moreover, It is niost unlikely that the drat'ting was left tlll April 10, as 
Harding recalls; the contract is elaliorate, and coiild not be made hastily out 
of the earlier one. It shows évidence of much care in préparation, and bears 
the indorsement of Hobbs' hiwyers. contrary again to lïarding's recollection. 
However, while I reject the idea that it was iiitended only for such use, the 
time of its appearance justlties a close scrutiiiy of its ternis in comparison 
wlth those of the earlier contract. 

The two are of the same gênerai kind, the New York Company to manu- 
facture and exploit the patent as its exclusive llcensee, agreeing to make 
1,000 machines wlthln 18 montlis after the design had become c-ommercially 
available, with 1,000 addltional machines (really at its option) wlthin the 
following year. The only important distinctiou l)etween the two is in the 
division of the rentals which were to be the sîune as in the earlier. Under the 
old contract the Xew Y'ork Company was to repay itself the eost of manufac- 
ture by an amortizatnni clause redeeming the preferred stock in seven years at 
15 per cent, a year. This rédemption included also a 15 per cent, appréciation 
of the stock, which mlght be issned at !)0 per cent, and was to be redeemed at 
105 per cent. In estimating the cost of manufacture we shonld therefore take 
a yearly allowance of l."i per cent, ujjon the preferred capital for seven years, 
or ,^39.000 a year. This is obviously tentative, but for 1,000 machines as 
near as we can get. Tlie old contract also allowed 25 per cent, of the gross 
rentals as expenses of exploitation, which must be admitted, making an added 
item of $60,000 a year to keep ont 1,000 In the hands of exhlbitors. Thus there 
would be a yearly outlay of ifUO.OOO and a net income or profit of ?141,000 un- 
der the old contract. 

We hâve seen that the average yearly profits of the New York Company 
amounted to JfSS.SOO, which Is therefore between 41 per cent, and 42 per cent, 
of the net profits so calcnlated. On the face of the second contract this gives 
place to 66% per cent, of the net profits to the New York Company for the 
same nndertaking as tliey entered into in the tirst. But there is one impor- 
tant différence betw<>eii tlie two which should be remenibered ; the New York 
Company had a priority under the llrst contract for ail its profits, while under 
the second it had none. The practical results of this are extremely important. 
Thus under the flrst contract the A'anosco|)e C/omj)any would hâve received in 
average yearly profits oïdy .$1.500. althongh 5.50 machines were leased for 
seven years at .^^O a month. TJndcr the second contract they would hâve re- 
ceived an average profit of .f20.<XX) out of the same gross rentals. The New 
York Company woulrt bave received under the tirst contract .f.5S.-500, and out 
of the second. .StO.CKX). Again. if 700 nnichines were leased, under the flrst 
contract the New York C(nn])an.v would hâve got .lîSS.SOO profits and tin; 
Vanoscope Company .'p2S.50O, while under the second contract the figures would 
be. respectively. .lîn.s.OOO and ."f^OOOO. In short, until the rentals exceeded 
700 machines, the first contract was not so good for the Vanoscope Company 
as the second. Therenfter the advantage to the Vanoscope Company of the 
flrst contract mounted very raiiidly. Y'et I cannot see liow It is possible 
now to say absoliitely whetber this clause of the second contract as a whole 
was worse or better : obviously that turns altogether on the probability that 
more thaii TOO machines should be placed durlng the first seven years, or the 
grcater part of them. 

The différence is not ambiguous, however, respecting the clause regulating 
the returns on addltional machines in subséquent years. Under the first con- 
tract there was to be an equal division of gross rentals, wlth the same amorti- 
zation clause as applied in the case of the first 1,000 maclûnes. If new 
capital should be necessary. Under the second contract the same division 
applied to ail subséquent machines as to the tirst 1,000. Now there was a very 
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great différence In this provision, and ail to the disadvautage of the Van- 
oscopè Company. Moreover, if the patent turned eut to be a great success, 
the flrst year of Its exploitation would be of trifling conséquence compared 
with the subséquent years. 

This analysis of the contracts shows, I thinlc, that although tho Vaiioscope 
Company was better protected uiuler thé second contract, if there were 700 
machines or less put out the flrst year and none the next, yet if the patent 
j)roved profitable the advantase would hâve been enormously incrcased to the 
New York Company by the change. It is quite true that the New York Com- 
pany assumed no duty to make the additional machines under cither contract, 
tlie right being ouly an option, which was exjjressly not to carry any liability if 
not exercised, yet as an option it had cliangcd so as to be of much greater 
value. In explanation of this change the défendants urge that it was to fit In 
with the proi)osed contract betwecn the Johns-ManviUe Comriany and the 
Xew York Company, by which tlie latter was to givo up ouo-half of its 66% 
per cent, so that it shared equally with the Vanoscope Company. That is 
true, but it should be remembered that in so doing it avoided the obligation to 
supply capital for manufacture and to exjiloit the patent. The resuit of its 
iirrangenients with both comi)anies was that tlie New York Ojmpauy would 
get one-third of the net profits for securitig such a contract from the .Tohns- 
Manville Company. I cannot therefore sei? that the proposed contract with 
this third party helps very nuich to a sohition of the question of fraud. ' 

Tliat question should be rcRarded in two aspects: First, whether the 
second contract as a whole was worse for the Vanoscope (^ompany; second, 
if so, whether such a change is évidence of fraud. The first question 
turns upon what w(!re the pros])ects of success ; the change was from a 
priority of limited profits to a higher percentage without priority. Obviously, 
the ehoice between thèse two dépends altogether upon what the ]iarties 
thought of the certainty of success. If the patent turned out only a moderate 
success, the change was a benefit to the Vanoscope Company ; if it would 
continue to be used for many yeai's, they would be serions losers. The patent 
had not turned out successful hitherto ; there was genuine doubt whether it 
could ever be made available commerclally, and, if so, how profltable it 
would be. To sa.y even now how much the New York Company got for 
what it gave up seems to me impossible. It is quite true that people do not 
go Into such enterprises except upon the hope of great prizes, but it is equall.v 
true that they know tho great prizes are necessarily contingent, and tliat 
they insist upon a discount proportionate to their risk. 

But assuming that the change was for the worse, it does not by any means 
follow that it was the rosult of fraud. The Vanoscope Company was in no 
position to conipel the New York Company to go on with the existing con- 
tract. They had failed to produce a commercial machine, and could not 
posslbly say when such a machine would be forthcomiug, or whether It ever 
would. The New York Company had the right to go on at the old terms if It 
would, or it might repudiate the contract and do what It could to recover its 
.$50,000 out of the liaient, but it certjtinly was not obliged to go on with tlie 
contract as it stood. This was a situation giving room for a new contract, 
and as such the second contract does not seem to me fraudulent or unfair. 
The Vanoscope Company had no capital, and no financial support ; it was in 
trouble with Robinson who mlght hâve, and did get, a large jndgnient against 
it. Its only asset, its patents, had no value without capital, whoever owned 
them, Robinson or some one else ; they were untried, iudeed, not even adju- 
dicated ; they had been quite unsuccessful ; therefore I cannot see how I 
am to say that the procuring of such support as the Johns-Man ville Company 
was willing to give through the médiation of the New York Company would 
not hâve been worth two-thirds of the net proflEs. Without somethlng of 
the sort there would bave been no profits at ail to divide. It does not appear 
that Robinson could hâve donc better. Whatever went on in the hearts of the 
défendants, I can flnd no évidence in the case which would justify a finding of 
fraud in the change, and I décline to find it. Indeed, such a flnding would, at 
niost, do no more than reinstate the contract of May 9, 1914, with leave to the 
New York Company to manufacture as soon as II developed a commercial ma- 



436 244 FEDERAL REPORTER 

chine. I do not eren know whether this would suit the plaintiff, but In any 
case there Is no évidence on whieh to base it. 

I hâve preferred to consider the substance of the controversy rather than to 
endeavor to pieli a way for the plaintiff through the légal obstacles in bis 
path. It is exti'emely doubtful whether Truett's résignation can be disregard- 
ed or whether, if it can, this bill may be tacked on to the supplenicntary pro- 
ceeding.s under the rule in Metonlf v. Barlier, 187 U. S. la5, l'.'î Sup. Ct. (i7, 47 
L. Ed. 122. Still the New York courts bave at times spoken as though the 
supplément» ry proceedings were the équivalent of such a bill (Lynch v. John- 
son, 48 N. Y. 27), and perhaps this bill slionld be taken as a continuation of 
the supplementary proceedings. Noue of thèse tjuestions is involved in the 
View I take of the merlts. 

Bill dismlssed, vvith costs. 

Hector M. Hitchings, of New York City, for appellant. 

Wellman, Gooch & Smyth, of New York City (William A. Red- 
ding and Frédéric C. Scofield, both of New York City, of counsel), fof 
appellees. 

Bçfore WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

MAYER, District Judge. To understand clearly the questions hère 
in issue, it is désirable to divide the controversy into two parts: (1) 
That relating to the effort to set aside certain license agreements ; and 
(2) that relating to the character in law of certain proceedings fol- 
lowing the obtaining of certain judgments by plaintiff's assignor. 

[1] First. Plaintiff is the assignée of one William J. Robinson, 
Miriam E. Robinson, Hector M. Hitchings, and Irving E. Burdick, 
of their respective interests in a judgment recovered by Robinson 
against Vanoscope Company (hereinafter called Delaware Company. 
It is also the purchaser of whatever right, title, and interest the re- 
ceiver in supplementary proceedings of the Delaware Company had in 
and to the assets of the Delaware Company. Défendants Hobbs and 
Hammond are officers of and stockholders in Vanoscope Company 
incorporated (hereinafter called New York Company), licensee of Del- 
aware Company, by virtue of two license agreements dated, respec- 
tively, May 9, 1914, and April 10, 1915, and also licensee of défendant 
Continental Motion Picture Company, Incorporated, by virtue of a 
license agreement dated April 10, 1015. Défendant Slease died pend- 
ing the action, and it has abated as to bim, and défendant Van Riper 
was never served and did not appear. Défendant Singer is the trustée 
in bankruptcy of Delaware Company appointed on April 6, 1916, by 
the référée in a voluntary bankruptcy proceeding pending in the United 
States District Court for the Southern District of New York in place 
of a previous trustée who had resigned. 

The suit is brought by plaintiff in the dual capacity of assignée of 
the judgment créditer and as purchaser at the sale by the receiver in 
supplementary proceedings. 

The Delaware corporation was formed to exploit an invention for 
projecting moving pictures by means of revolving mîrrors in such a 
manner as to do away with the necessity for the shutter to eut off the 
îight between each picture. 
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We are not concerned with the scientific détails of the invention; 
suffice it to say that if the structure should be perfected so as to be 
commercially practicable, the patent covering the invention and hère 
concerned may prove to be of substantial value. 

Van Riper, the inventor, and Robinson, as promoter, entered into 
a contract on October 31, 1912, and the Delaware corporation, m 
which Van Riper was the controlling sjMrit and Robinson also entered 
into a contract dated January 13, 1913, the détails of which it is un- 
necessary to set forth, the essential feature being that Robinson ob- 
tained the exclusive right to dispose of a certain amount of preferred 
and common stock of the Delaware Company under certain mutual 
terms, and the Delaware Company agreed that it would not — • 

"sell, assipii iir traiisfor <>v l'iitcr into aiiy (oiiti'ac-t or nsreonreut of nny Itind 
for the sale, iissi.iiiiiiieiit or traiisl'ei' of any of liie suifl treasury stock of said 
flrst party (Deiaware (.!oi)i]jany) duriu}; the existence of this eoiitract. * » * " 

Both Robinson and Van Riper made varions attempts without suc- 
cess to sell stock to Ilobbs and llammond, wlio had become attract- 
ed by the invention. About January, 1914, Robinson commenced to 
hâve dififerences with Van Riper and with the board of directors com- 
posed of stockholders who had bought stock through Robinson. The 
condition of the company was most unsatisfactory from a financial 
standpoint, and it practically did not bave any assets except the in- 
vention, and the stockholders were not willing to add to their pré- 
viens investments. 

In February, 1914, Hobbs and Van Riper entered into an agreement 
for the sale of stock owned by Van Riper, but that agreement was 
surrendered by mutual consent and was never acted upon. 

On March 2, 1914, Robinson commenced an action at law in the 
District Court for the Southern District of New York, against the 
Delaware corporation and Van Riper, for damages for the breach 
of his contracts. This action was subsequently severed by order of the 
District Court so that thenceforth one action was against the Delaware 
Company and one against Van Riper. 

On April 16, 1914, an agreement was entered into between the Del- 
aware Company and a group known 'as the Hammond-Hobbs-Dyer 
syndicate, giving them an option upon a license agreement under the 
patents upon payment oî $50,000 prior to May 1, 1914. Under this 
arrangement Hobbs and Hammond were relying upon Dj'er to fur- 
nish the capital and upon his f ailure so to do the option was canceled. 

Hobbs and Hammond, however, obtained the co-operation of A. L. 
Garford of Elyria, Ohio, to take up the Dyer interest in the contract, 
and Flobbs entered into a new contract with the Delaware Company 
for an option for the license agreement and paid $10,000 on account 
of the considération therefor. 

Garford is a large manufacturer of repute, well known in the busi- 
ness community and having large facilities in the way of tools and 
machinery for perfecting an invention of the character hère con- 
cerned. Meanwhile, Hobbs and Hammond had become stockholders 
in a New York corporation known as Vanoscope Company, Incorporat- 
ed. Plaintifï contends that this company was formed as a step in a 
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conspiracy in dérogation oî Robinson's rights, but we fail to find any 
évidence to sustain that contention. To carry out the proposition of 
Hobbs for a license agreement, the Etelaware Company and the New 
York Company entered into a license agreement dated May 9, 1914, 
which was deposited vvith a trust company in escrow to be held by 
it until the completion of $50,000 advance royalty to be paid prior to 
the delivery thereof. 

The District Judge has carefully and fully analyzed this license 
agreement and we agrée with his conclusions in respect thereof. It 
is true that Hobbs and Hammond knew that Robinson had commenced 
his lawsuits but, in the circumstances, such a course by Robinson could 
not prevent the Delaware Company and outside inventors from enter- 
ing into any legitimate agreement cakulated to progress the develop- 
ment and sale of machines covered by the patents owned by the Dela- 
ware Company. Robinson, by beginning an action at law, had elected to 
discard any remedy in equity, if such were available to him. He was 
suing, not to restrain the Delaware Company, but to obtain a money 
judgment for damages for breach of contract. The Delaware Com- 
pany was not called upon to sit still and await the resuit of the Robin- 
son action, nor were Ilobbs and Hammond in any manner prevented 
from making any fair business arrangement. The cash advance of 
$50,000 and the varions terms of the contract as discussed in détail by 
the District Judge are f ull assurance of the integrity of the transaction,, 
and we hâve no doubt as to the validity of this agreement of May 9,. 
1914. 

On March 20, 1915, a verdict was rendered in favor of Robinson 
against Van Riper upon which a judgment was entered for $100,110.95 
on- March 26, 1915. On April 7, 1915, the trial of the action of Rob- 
inson V. Delaware Co. was begun before Judge Hough and a jury, and 
that trial resulted on Aprll 12, 1915, in a verdict upon which a judg- 
ment was entered on April 16, 1915, for $190,017.98. During the 
progress of this trial, viz. on April 10, 1915, Hobbs, Hammond, Van 
Riper, Hathaway, the président of défendant Continental Motion Pic- 
ture Company, Incorporated, Slease, the attorney for Van Riper and 
the Delaware Company, and Harding, also one of the attorneys for 
Van Riper and the Delaware Company, met at luncheon at a club in 
Broad street and discussed the modification of the agreement of May 
9, 1914, and a new agreement (drawn on the evening of April 9, 1915, 
by Wing & Russ.ell, attorneys for Hobbs and Hammond) was entered 
into on April 10, 1915. This agreement was authorized by the board 
of direct ors of the Delaware Company and duly executed. At the same 
time a collatéral agreement between défendant Continental Motion Pic- 
ture Company, Incorporated, and the New York Company was ex- 
ecuted for the nominal royalty of $1 per machine. 

The agreement ôf April 10, 1915, between the Delaware Company 
and the New York Company recited, inter alia, that the Delaware 
Company was the owner of the entire right, tide, and interest in and 
to applications for letters patent filed by Magnus Smith under the 
sériai numbers 553,805 and 820,051. The agreement between Con- 
tinental Motion Picture Company, Incorporated, and the New York 
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Company recited that the Continental Company was the owner of a 
patent issued to Smith No. 1,105,163 and of application sériai number 
820,051. (Note: No. 553,805 is the sériai number of the application 
which resulted in patent No. 1,105,163.) 

In addition to the Smith applications, the agreement between the 
Delaware Company and the New York Company covered a patent 
to and various applications for patents by Van Riper. 

For brevity the.se agreements of April 10, 1915, will be referred 
to as one agreement, as there is no doubt on the évidence that Dela- 
ware Company was the owner of the Magnus Smith patent and ap- 
plication. 

Before adverting to the ternis of this new agreement, it is neces- 
sary to note that Harding testified that the new agreement was to be 
used only in case that Robinson obtained a verdict against the Delaware 
Company in the action then on trial. Plaintiff urges that Harding's 
testimony is to be accepted, and that it is confirmed by the fact that 
the parties must hâve contemplated that Robinson would gain a ver- 
dict in view of the snccessful oiitcome of the action against Van Riper. 

The District Judge dealt with that contention as follows : 

"ïhe asrreenifiit of April 10, l!)l.ô, was niade with ii fullfv knowledge, If pos- 
sible, of Robiusoirs !i.irhts tliau ils i)redecTssor. The circuiiistaiices of its 
exécution leiul soiiie color to su.-jpicion tbat it was niade a.^aliist tbe possibil- 
ité' of a verdict. I tliiiik it was certainl.v iiiade witb that prospect ira nïind 
aud to settle the riirbts which had ai-iseu uiider tlie îirst contra et, but I can- 
uot aecept Harding's statenieiit that it was 1o be tiscd only in case of a ver- 
dict. Soine new contract was in an.v case necessar.v between the parties, and 
the possibllity of sut-h a one i.s foi'esbndowcd as far back as the proposed con- 
tract between the Xew York Company and the .Tohns-Manville Company, 
iloreover, it is niost iinlikely tbat the draftlnfi; was left till April lOth, as 
Ilarding recalls; the contract is elaliorate and coidd not be niade hastlly out 
of the earlier one. It shows évidence of nnich care in préparation, and liears 
the indorsenient of Hobbs' hiwyers. coiitrary asaln to Harding's recoUeetioii. 
Ilowever. while I reject the idea tbat it was liitended oïdy for such use, the 
tiiiie of its appearance Justifies a close scrutniy of its ternis in coniiiarlson 
witli tliosc of the earlier contract." 

The District Jndge then proceeded to analyze the agreement of April 
10, 1915, and to point out that it was difficult to détermine whether 
the agreement of April 10, 1915, as a whole was more or less favora- 
ble to the Delaware Company than the agreement of May 9, 1914. 
We agrée with his conclusion that if the patent turiied out only a mod- 
erate success, the change was a benefit to the Delaware Company, but 
that if the patent turned out successfully, the agreement in the long run 
would be more favorable to the Xew York Company and less favorable 
to the Delaware Com])any than was the agreement of May 9, 1914. 

The situation must be approached froni the standpoint of the sur- 
rounding and preceding circumstances. The District Judge had the 
advantage of seeing and hearing the witnesses, and in so far as the 
credibility of the witnesses is involved, we accejjt his conclusion. This 
conclusion we think was further borne out by ail the circumstances. 
We are satisfied that up to this time the machines had not been made 
commercially successful. On this jioint the testimony of the expert 
Lowenstein is amply convincing, and the testimony on behalf of plain- 
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tiff of the expert Berg:er, who had worked on thèse machines at the 
Garford factory, is really confirmatory o£ this view, because Berger 
admitted that before the machines could be made commercially useful 
it was necessary to introduce certain changes which Berger refused 
to disclose because they represented patentable différences. 

The New York Company had previously (abolit January, 1915), 
through Hobbs and Hammond, taken up the question of a license ar- 
rangement and sales agency with the H. W. Johns-Manville Company, 
a large concern in touch with motion picture exhibitors, by reason of 
its manufacture and sale of certain other products needed in tlie mo- 
tion picture business. 

The évidence is fully satisfactory that Hobbs and Hammond were 
acting in good faith in their own interest in a situation where the fu- 
ture of the patents was very much in doul>t, and the past expérience 
had been very discouraging. It may be assumed that they feared that 
if Robinson obtained a judgmcnt it might be difficult to deal with him, 
but this view is not an indication of fraud nor of any attempt on tlie 
part of the New York Company to hinder, delay, or defraud creditors, 
provided that the agreement of April 10, 1915, was one which did not 
put the property of the Delaware Company beyond the reach of Rob- 
inson, nor deal with it under such circumstances as to indicate an in- 
tent to hinder, defraud or delay. 

Once it is found tliat the contract of May 9, 1914, was legitimate 
and fair, then it must follow that the modification embodied in the 
contract of April 10, 1915, was on ail the facts and in ail the circum- 
stances fully justified ; and in this connection it may be observed that 
there is nothing in this record which indicates that Hobbs and Ham- 
mond were in any manner in any scheme or collusive effort to deprive 
Robinson of any of liis rights and that the acts of Van Riper and his 
associâtes hereinafter referred to are not brought home to the knowl- 
edge of Hobbs and Hammond by any évidence in this record. 

The situation was that the only money in sight by which anything 
whatever could be donc to develop the commercial success of thèse 
patent machines was forthcoming from Hobbs and Hammond, and 
in an enterprise which at that time was very doubtful and the future 
of which was spéculative, it is quite plain that Hobbs and Hammond 
were right in' insisting upon such modifications as they obtained by vir- 
tue of the contract of April 10, 1915. 

We conclude, therefore, that the District Judge was right in deter- 
mining not to set aside the agreements of May 9, 1914, and of April 
10, 1915. 

[2] Second. After Robinson obtained his judgment against the 
Delaware Company, exécution was issued to the marshal and returned 
nulla bona on May 26, 1915. 

The main business of the company had been conducted from its 
Chicago offices, where Van Riper and others interested in the com- 
pany resided. One Truett was the président and a director of the 
Delaware Company, and he could be reached by service of process in 
New York City. 
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On April 21, 1915, Truett tendered his résignation as président of 
the Delaware Company, but not as director, and tlie résignation was 
accepted at a meeting of the board of directors of the Delaware Com- 
pany held on April 21, 1915. 

On June 5, 1915, Robinson obtained an order for the examination 
of the Delaware Company in supplementary proceedings, the order re- 
quiring that the Delaware Company, judgment debtor, should appear 
for examination by its président, Truett, on June 11, 1915. This or- 
der was served on Truett on June 7, 1915. On June 10, 1915, the copy 
of the order which h ad been served on Truett was given to Harding 
by Slease or Van Riper (Harding did not recall which). Harding ap- 
peared with Truett when Truett was sworn, and did not enter any ob- 
jection to Truett's examination on the ground that Truett had re- 
signed, or that he was not président of the corporation, or that he 
(Harding) had no authority to appear generally in the proceeding. 
Harding had not received any information or intimation that he was 
not authorized to appear upon that examination. 

On June 10, 1915, another order was made by the District Court for 
the examination of the Delaware Company in supplementary proceed- 
ings, this time requiring Van Riper to appear. This order was served 
the same day, and it is conceded that the service upon Van Riper as a 
director was valid service upon the company. The attorney for Rob- 
inson continued in his pursuit of the judgment debtor against obvious 
efforts to obstruct Robinson from coUecting his judgment, until he 
succeeded in obtaining an order on June 21, 1915, appointing a receiver 
in the supplementary proceedings. It was recited in the order that "the 
former président and treasurer of Vanoscope Company" (meaning 
Truett and Van Riper) had been examined thereunder, and that notice 
of the motion for appointment of a receiver could not be served on any 
officer of the défendant in the state of New York, and that such notice 
of motion was dispensed with. Under section 2464 of the New York 
Code, at least two days' notice of application for an order appointing 
such a receiver must be given personally to the judgment debtor unless 
the judge is satisfied that he cannot, with reasonable diligence, be 
found within the state. 

On May 28, 1915, Truett purported to resign as a director, and it 
is now contended on behalf of défendants that the plaintifï's argument 
that the service on Truett was service on the Delaware Company is in- 
consistent with the affidavit of the attorney for plaintiff and the order 
made thereon. to the cffect that the notice of motion for the appoint- 
ment of a receiver could not be served within the state. We do not 
agrée with this vicw. The order of June 21, 1915, stands valid and 
unassailed. Thcre is nothing to négative the assertion made in the 
aiîfidavit of the attorney for plaintiff that it was not possible to serve 
within the state the notice of motion upon any officers of the Dela- 
ware Company. The Delaware Company, by reason of its conduct, 
cannot be heard to assert that some officer could bave been served ; on 
the other hand, plaintiff, as the owner of the Robinson judgment, is 
entitled to urge that the service on Truett was valid service on the 
company. This service upon Truett becomes exceedingly important 
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for the reason that the pétition of the Delaware Company in a voltiTi- 
tary proceeding iti bankruptcy was filed on October 8, 1915. Tlie 
service on Van Riper, therefore, came within the four months' period 
under the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544), while 
the service on Truett took place outside of the four months' period.^ 

From the time the judgment was entered the Delaware Company re- 
fiorted to every means at its disposai to prevent the collection of the 
Robinson judgment. See record in Re Vanoscope Co., 233 Fed. 53, 
147 C. C. A. ^123. ^ 

On July 15, 1915, a spécial meeting of the Delaware Company was 
held at Chicago, the only persons présent being Van Riper and one 
Morhardt, a man closely associated with Van Riper. The minutes of 
that meeting recite that it was called pursuant ta a written request 
signed by Van Riper and Morhardt and go on to state that ail of the 
directors and officers, with the exception of Satterfield, Morhardt, and 
Van Riper, had tendered their résignations, and thereupon a new board 
of directors was elected. The minutes also recite that the résigna- 
tions of the directors and officers were accepted. 

It will be noted that Truett purported to send forward his résigna- 
tion as director to Morhardt as secretary of the Delaware Company at 
Chicago on May 28, 1915, just two days after Robinson's exécution 
against the Delaware Company had been returned unsatisfied. It is 
an interesting fact that while Truett resigned as président in April, he 
did not attempt to resign as a director until after the exécution had 
been returned unsatisfied as above stated. Whether this was an ac- 
cidentai omission in the scheme of Van Riper and his associâtes to 
évade collection of the Robinson judgment does not appear, but it 
would not be strange if, by some mischance, Truett had not been ad- 
vised to resign as director as well as président. 

We are fully satisfled from the record (exhibiting varions acts un- 
necessary to set forth in détail) that the résignation of Truett was mere- 
ly an obstructive device in fraud of Robinson to prevent service upon 
an officer and director who could be served within this jurisdiction, 
the purpose clearly being that only those who were nonresidents should 
remain as directors, thus leaving the difficult task of scrving the order 
in supplementary proceedings to the ciiance of finding one of the non- 
resident directors such as Van Riper within this jurisdiction. 

There are cases which hold that in the absence of statutory régula- 
tions the résignation of an officer of a corporation takes efïect on his 

1 Note.— ï^cction 246S of flic Xew Yoi'k Tode rciids : 

"The proiiorty of thi- .iiidwiiiont dchfor i.'* vcsfod in -.x rpcoiver. wlio hns duly 
quîillflort, from the finie of filins llif onh>r ;iiii)oinring hiin. • * •" 

.'^pffion 2K)0 of the t^ode iTud.«; 

"Where the l'cceiver's tifle to i)(Ms<mal proixn-t.v h;is l)ecomo vested, as pre- 
smhe<l in the last Nection, it al,-o extends baek hy l'elntion. for the henefif of a 
judginent orcdifor In whose behalf the !spe( ial proceeding was instltuted as fol- 
lows : 

"1. Where an order, requiring the .jndfînicnt debtor to attend and he exam- 
ined, * # * ]),,j; i,pp.], .sci-\'od, before the appointment of the reeeiver. or the 
extension qf the j-eceivership. the receiver's title cxfeuds back, so as to include 
tlie pei-sonal property of the jndgnieut debtor, at the time of the service of the 
order or warrant." 
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delivery to the prôper officer of his written résignation and befotè ac- 
ceptance thereof by the board of directors; but in thèse cases some 
Tcmedy is sought against the director personally, and the basis of thesé 
décisions is that where a director thus resigns, the iinaction or refusai 
of a board of directors should not impose upon him a future liability 
■or responsibility which he does not désire to undertake. International 
Bank of St. Louis v. Faber, 86 Fed. 443, 30 C. C. A. 178; Fearing v. 
■Glenn, 73 Fed. 116, 19 C. 0. A. 388 ; Manhattan; Co. v. Kaldenberg, 
165N, Y. 1,58N. E. 790. . ; ■ 

Tliere may also be casés of which Continental Wall Paper Co'. v. 
Lewis Voight & Sons Co. (C. C.) 106 Fed. 560, is an example,- where 
an officer or director of a foreign corporation, who. inteilds. to visit 
another jurisdiction, may resign in order to avoid service Gf.a sum- 
mons in a foreign jurisdiction. But the Gase at bar faits ili: that class 
of cases in which the courts hâve expressed their condemnation of 
proceedings by which résignations of officers or directors of a corpora- 
tion are attempted in ordér to effectuate a fraud. : " 
. In Zeltnerv. Zeltner Brewing Co., 174 N. Y. 247, 66 N. E. 810,-95 
Am. St. Rep. 574, it was held that where ail the officers, except the 
secretary, and ail the directors of an insolvent corporation iresignèd for 
the express purpose of instituting an action to procure the appointment 
of a receiver under the New York Code, such résignations are neither 
légal nor effective. See, also, Ehret v. Ringler, 144 App. Div.'4S0, 
129 N. Y. Supp. 551. , . ■ ' ' 

The f act that Truett's résignation as a director was to take efï^ect im- 
mediately, and that acceptance under the by-laws of the'Delawaré Com- 
pany might not be necessary, does not change the situation, although 
it àppears from the minutes of the spécial meeting of July 15, 1915, 
that Van Riper and Morhardt thought that it was necessary formally 
to accept the résignations of the directors. But whetlier or not this 
would be 80 in a legitimate transaction is immaterial hère ; for mei"e 
forms of procédure will be disregarded if those forms are utilized to 
perpetrate a wrong. 

We need not be concerned \yith a considération of the effect of the 
résignation of Truett as président if he was still a director on June 
7, 1915; for whatever may hâve been the resuit of his résignation as 
director, as between him and the Delaware Company, in their relations 
with each other, that résignation was futile and of no effect as avoiding 
the service of the order in supi^lementary ])roceedings made on June 
7, 1915 ; and we hold that service valid as against the Delaware Com- 
pany. 

On October 14, 1915, the receiver in supplementary j:>roceedings sold 
his right, title, and intcrest in and to the ])roperty of the DeTaware 
Company, and in tb.e list of that property were the varions patents 
herein referred to. The purchaser at the sale was this plaintiff, and 
by this sale the plaintiff became the owner of the patents subje^t to 
the Hcense agreement of April 10, 1915, and subject to the exécution 
and delivery of such instruments as were necessai-y to perfect the ti- 
tle to the patents. 
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[3] About a year later, on September 27, 1916, after a meeting of 
creditors had been called by the référée in bankrnptcy, the trustée in 
bankruptcy was aiithorized, over the objection of plaintiff, to sell ail 
his right, title, and interest in and to the same property which the re- 
ceiver in supplementary proceedings had sold. Hathaway, the prési- 
dent of défendant Continental Motion Picture Company, Incorporated, 
was the purchaser at the trustee's sale, paying the sum of $1,000, and 
thereafter Hathaway released to the défendants the cause of action 
against them. The trustée, however, had nothing to sell, because what- 
ever therçr-was had previously been sold by the receiver. It is true 
that patents are not subject to seizure and sale on exécution. Ager v. 
Murray, 105 U. S. 126, 26 L. Ed. 942, and there is authority to the 
effect that a receiver, such as one in supplementary proceedings, does 
not, by virtue of his appointment, acquire title to patent rights. It is, 
however, well settledthat a court of equity may order or decree that 
the proper person shall exécute such assignment or other instrument as 
may be necessary to vest the title of the patent in the person entitled 
thereto. Ager v. Murray, supra ; Gillette v. Bâte, 86 N. Y. 87. 

After the sale by the receiver, there remained with the trustée only 
the duty of executing and delivering any and ail formai instruments 
necessary to perfect the title of the purchaser at the receiver's sale. 
No demand was made by plaintiff upon the trustée so to do, but under 
the bill of complaint and the issues made, the court has full power to 
order the trustée to fulfill thèse formai requirements. 

If there should be any question as to the necessity of the exécution 
of such instruments by Hathaway, plaintiff is at liberty to institute 
such action or proceeding in that regard as it may be advised. 

The resuit of the foregoing is that the decree of the District Court 
must be modified so as to decree that the trustée shall exécute and de- 
liver to plaintiff any and ail assignments or other instruments necessary 
to vest in plaintiff the title to ail property sold by the receiver in sup» 
plementary proceedings subject to the license agreement of April 10, 
1915. 

As thus modified, the decree is affirmed, without costs in this court 
or in the District Court, and the District Court is directed to make 
its decree in accordance herewith. 
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In re VANOSCOPE CO. 

(Circuit Court of Appeals, Second Circuit. May 8, 1917.) 

No. 258. 

Bankkuptcy <g=3260 — Sale of Pkopebty jjy Trustée— Objection by Adverse 
Claimant. 

An adverse claimant of property also claimed by a trustée in bankruptcy 
has no standing to object to an order directiug tiie trustée to sell liis 
"riglit, title, and interest" in tlie property. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bankruptcy. 

In the matter of the Vanoscope Company, bankrupt. Pétition by 
the Inventions Corporation, to revise an order of the District Court. 
AfHrmed. 

Hector M. Hitchings, of New York City, for petitioner. 
Arthur Léonard Rosenberg, of New York City, for api>ellee. 

Before WARD and ROGB'.RS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

MAYER, District Judge. This is a pétition to revise an order of 
the District Court for the Southern District of New York, dismissing 
the pétition of the Inventions Corporation, to review the order of the 
référée in bankruptcy, directing the trustée in bankruptcy to sell cer- 
tain property claimed by him to belong to the bankrupt estate. 

The estate did not hâve any liquid assets, and ail the property to 
which the trustée claimed any right, title, or interest was the subject- 
matter of the litigation between the Inventions Corporation and Hobbs 
et al., défendants, 244 Fed. 430, C. C. A. , decided herewith. 

At a final meeting of creditors duly called by the référée, the 
trustée asked for leave to sell ail his right, title, and interest in the 
estate of the bankrupt, which request had been duly set forth in the 
notice to creditors. The trustée was without funds, and was made 
a party défendant in the suit above referred to. The attorney for the 
Inventions Corporation, plaintiff in the equity suit, objected to the 
granting by the référée of permission to sell the trustee's right, title, 
and interest. 

The proceedings were in ail respects regular, and on the situation 
as it was developed before the référée he decided that it was to the 
interest of the estate to order the sale asked for. The trustée did 
not purport to sell anything, but his right, title, and interest. No rights 
were afïected or impaired. 

It was the lookout of the purchaser as to what he was buying, and 
he has not complained. 

We are unable to find that any error was committed by the référée 
or the District Court, and the order of the District Court dismissing 
the petftion is affirmed, with costs. 

€=3For other cases see same topic & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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REECE SHOE MACHINERY 00. v. IJNÎTED SIIOE MACHINERY CO. 
(Cifcult Court of Appeals, ïhird Circuit. July âO, 1917.) 

No. 2250. 

Patents <3=>i!28 — Infrinoement — Stop Motioît. 

Ttie (Joodyeur patent, Xo. «18,159, l'or a stop motion for hlgh-speed 
machines, espetlally deslgned for use on power sewing machines, is limit- 
ed by the proceedlngs in the Patent Office to a mechanisni for èlfecting a 
stop whlcli is j)redeterudned, autoniatic, and machine-eontrolled. As so 
construed, held iiot Infringed by a machine in which the stop inechanism 
ts maluially controUéd by the operator. 

Appeal' from the District Court of the United States for the Dis- 
trict of New jersey.. 

Suit in equity by the Reece Shoe Machinery Company against 
the United Shoç Machinery Company. Decree for défendant, and 
■complainant appeals.' ' Affirmed. 

The following is the opinion of Haight, District Judge^ in the 
■court below: ' ,■ ,, 

This is a suit for infi'ingenient of patent No. 818,159, issued to William E. 
Goodyear on Aprii 17, 190(i, iind now owned by tlie plalntiff. Both plaintitï 
and défendant, as their ëorporàte^ liâmes indien te, ave engage^ In tiîe manu- 
facture of shoe machinery. It is claimed thàt one of the machines manufac- 
tured and marlieted l)y tlie défendant Infrlnges the machine of the patent. It 
may be noted at the outset that it j^ not claimed that the plalntltt's commercial 
machine embodies the luiyel features of the patent, exeept that, as plaintlff's 
expert testifled, it has some of tlie làttefs "broad or gênerai features"; the 
former being designed in accordance with patent No. 1,085,09;>, lasued to A. 
R. Schoenk^ on Jannary 20, 1&J4. Accordtng to the testimony of the président 
of the plalntiff company, the patent in suit was lirst brougbt to plaintiff's at- 
tention In the "spring of 1914," when it was engaged in developlng its com- 
mercial machine, and was purchas^ed because plaintiiï was advlsed that it was 
'•'important" that it should ovvn the same "to proteet" Its machine. • The 
patentée was thereupou looked up. It wa.s actually acMjuired from the patentée 
on April 10, 1914, by the Reece Buttonhole Machine Company, a coneern close- 
ly aililiated with tjie plaintitï and engaged lu mannfacturing machines for 
which the device of the patent was priniarlly designed. It was, however, never 
used by that corporation. As far as thé eyldence shows, it was asèigned by 
it to the plaintiff on May 1, 1914. On .Tune 3d of that year this suit was In- 
stltuted. Eor ail that appenrs, it is a niere paper patent, never having been 
put to any practical use, ulthougli tlie iiateiitee was at the time it was issued 
an. employé of the, Singer Sewing Macliiue Comjiany. The ob.ieet sought b.y 
the patentée, aS'set forth In the spécifications, was "the production of stop 
motion for high-speed machines which will positively stoj) the mechanisni a.t a 
predetermined position and withoiit shock." Although the device' was stated 
to be intended for use lu connection with sewing machines, and particularly 
biittonhole sewing machines, the patentée claimed thaj; it might be applied to 
any other form of se>ving machines or to auy machine to which the stop motion 
uiight be used "v?ith advantage." The rcsult accomplislied, as stated in the 
spécifications, is that the machine "may be gradiially started and positively 
stopped, but Ijefore stopplng its speed wlU be reduced so that the action of 
stoppiiig will be vyithont shock." Broadly stated, ,the-,devlce cousists in at- 
tacliing to a se\ving n'iachine two pulleys, connèctéd hy à' System of planetary 
gears with the working shaft, which are designed to be operated by a single 
belt connected with the power source ; the belt being .sliitted from one puUey 
to' thé other by a 'belt shifter, ' which opérâtes automatically through a 
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séries of levers ; tlie lattcr beiiig operated and coiitroUed by a cam carrled 
ou a disk, which, in turii, is opei'ated by the worklng sbaft. In the particular 
device descrlbed lu tlio sjjeclllcutious tbe disk is designed to make onc révolu- 
tion to a predetermined uuuiber of revolutious of tbe workiug or driven sliafl. 
Wheu tbe macbine is .it rest, tbe belt is conuocted witli oue of tbe pulleys 
whlch revolves idly, but wbeu tbe Ix^lt is sliiited to tbe otber pulley, It opérâtes 
lx)th pulleys tbroiigh tbe system of phuietary gears, and tbe machine is then 
run at bigh speed. "Wben tbe driven sliaft bas made tbe re(iuired nuniber 
of revolutious and thus rotated the disk, tbe eam, througb tbe h>vers, eauscs 
tbe belt sbifter to sbift the belt to the lirst nieurioned pulley, and at tbe same 
time brings into play a brake vvbieb frictionally engages a collar coinieeted 
with tbe second pulley, and tlius holds the latter stationary. The effect of 
tins, througb the planetiiry geavs, is to cause the tirst-mentioned pviUey to 
operate the machine at a low si)eed, whicli bears a tixed relation to tbe work- 
ing or bigh speed. After tbe driven sluitt bas niade a given number of révolu- 
tions at a low speed, and bas tbus moved the disk and tbe cam turtber in 
tbeir annular course, the cam, througb the séries of levers before mentioned, 
releases tbe brake from the second pulley, and thus disengages the low speed, 
and at the same time throws a dog stop, located on one of the arms of one 
of tbe levers, into engagement with a i)roje<.tion on the working shaft, and 
thus brings the whole machine to a positive stop at a predetermined position. 
It will be noted from the ahove description, brief and inai'tistic as it is, that 
the disengagement of the bigh speed and tlie introduction of the low does not 
dépend in any way upon the action of tbe operator, altbongh, conceivably. )n' 
could eontrol them by keeping the peda] depressed so tliat tbe eam couUl 
not work until he saw fit to release the pedal. But in a machine to wbich 
the mechanism of tbe patent was primarily designed to bc applied — a button- 
hole sewing machine — it is not ordinarily désirable that the operator sboubl 
exercise any eontrol over the stoppage of the macbine after he bas once set 
it in motion, because tbe machine is designed to work around a buttonhole, 
and thus make a predetermined number of stitcbes and corne to a stop. ïhc 
defendant's machine, on the other hand, is designed and useful only for 
stitching the outsole to the welt of a shoe. As such work re<iuires that tiie 
speed of the machine shall difCer as to certain parts of the work, for instance?. 
around the toe aud along the bail of the shoe, it Is necessary that the siieed 
shall at ail times be under the eontrol of the operator and be variable. More- 
over, as the si/.es of the shoes to be sewed vary, it is also necessary tliat the 
stoppage of the machine shall be under tlie eontrol of the operator. lu thèse 
two respects, it will thus be seen, a buttonhole sewing machine and a ma- 
chine such as defendant's materially ditïer. ïhe variable speed feature of 
the defendant's machine is produced by a friction clutch, to wbich the operat- 
Ing treadle is connected. wliich perraits the operator, by varying tlie pressure 
on the treadle, to produce a variable speed, dépendent upon how flrmly the 
faces of the friction clutch are pressed together. The degroe of the speed is 
therefore entirely under his eontrol at ail times, and the machine can be 
stopped only by releaslqg the treadle or pedal. It is also important that tlie 
defendant's machine stop without shock and with the needle out of the work. 
as it is likewise in a machine such as the device of the patent was juimarlly 
designed to be attached to. To accomplish thèse latter purposes the défendant 
has incorporated in its machine the mechanism whicb tbe plaintiff allèges 
infringes certain claims of tbe patent in suit. 'Xhis mechanism is, briefiy, as 
foUows; Attached to the main power shatt (to wbich also is connected the 
friction clutch througb which power is transmitted to the driven or working 
shaft) is a iiulley wbich revolves continually at a constant speed. This is 
connected by a belt with another pulley, vv'hich, in turn, througb a shaft: and 
worm gear, opérâtes a worm wlieel ; the latter being loose on tbe working or 
driven shaft. Hence this worm wbeel is alwa.vs turning slowly, li'respecti\'e 
of whether the variable speed is in action or not, and at a constant speed. It 
has an internai cône friction face, whlch is designed to receive a cam wbeel, 
having an external cône friction face, coupled to the driven shaft, m as to ro- 
f ate therewith, but free to sllde, to a certain extent, laterally thereon. While 
the high or working speed is on, this cam wheel rotâtes idly vkith the shatt 
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and perfornis no function. Extending around the shoulder of the cam wheel 
is an inclined or tortuous groove or track in wliich a cam roll Is designed to 
travel. The latter is attached to one of the arras of a two-armed pivoted lever, 
the other arm of which Is designed, by means of a socket at the end thereof, to 
engage a boit which, through a System of levers, is connected with the treadle, 
and hence is under the control of the operator, being elther depressed or per- 
uiltted to rise, as he wills. While the boit is held depressed, the two-armed 
lever and the cam roll simply vibrate and perform no function. However, 
when the boit rises and registers with the socket, tlie lever is held statlonary, 
with the resuit that the eani roll, when It meets the incline of the cam track, 
forces the exterior friction face of the cam wheel into engagement with the 
Interior friction face of the worm wheel. Thereupon, the hlgh or working speed 
havlng been disengaged by the releasing of the treadle, and the constant 
speed being continually in opération, the driven shaft to whlch the cam 
wheel is attached is operated at the constant speed of the worm wheel, untll 
the cam roll has passed over the incline in the cam track, when the oone faces 
are brought ont of frlctional engagement, and the main shaft, being wlthout 
power, revolves only through momentum. At the same time that the constant 
speed is disengaged a brake, through a séries of levers operating through the 
cam, is applied to the main puUey connected with the driven shaft, and a 
dog stop comes into engagement with a projection on the main shaft and posl- 
tlvely stops the machine. In case the brake has not already' done so. It is thus 
obvious that the cutting off of the high speed Is not dépendent on the action 
of the cam, but solely on the will of the operator, as. In a broad sensé, Is 
also the Introduction of the constant speed. In fact, the operator, after 
cutting off the high speed, may allow the machine to corne to a stop wlthout 
the Introduction of the constant speed ; the main shaft can make no more than 
1% révolutions, and ordlnarily does make only a fraction of a révolution. 
Both mechanisms are designed to effect a stopping of their respective machines 
by the Introduction of a low speed between the cutting oflC of the high and the 
final stop. The essentlal différence between the stop mechanism of the patent 
as described therein, and that of the défendaiit's machine, Is In the methqd by 
whlch they are respectively set in opération. The défendant contends, "how- 
ever, that there are other différences, besides those of mère form, which néga- 
tive infringement. But if I were compelled to rest my décision upon any of 
them, I would hâve great hesitancy In flndiug that any, save possibly that rela- 
tive to the character or functlons of tlie respective cams, bave that effect. To 
so hold would require a more narrow and restricted construction to be given to 
the daims in suit than I am inclined to belleve is warranted. The différence 
before mentioned Is, however, vital, and, unless the clalms in suit are entltled 
to a construction snch as the plaintliî contends for, it is décisive.. The clalms 
alleged to be infringed are tlie tirst seven, 21, and 31. They can best be set 
forth by quoting No. 2 and pointing out the Important différences, other than 
mère variations of expression, between It and them, It is as follows: "A 
stop motion, \^'herein means are employed to automatlcally reduce the speed 
of the machine before stopping it, and to continue the engagement of the driving 
power after the speed is reduced, such means being controUed by the ma- 
chine," 

Claim 1 uses the expression "means for positively driving it at a reduced 
speed to a predetermined Stopping position," Instead of the expression of 
claim 2 "to confirme the engagement of the driving power after the speed is 
reduced," In other respects It i.s the same. Claim 3 cohtains the additional 
élément "of means for driving tlie shaft at high speed" and "rneaiis for posi- 
tively stopping the slmft," Tlie expression of means "to automatlcally re- 
duce the speed" is not used in thls claim, or In 4, 5, or fî, but in eaeh there 
is an élément of means "for autoinatlcally (in some çlainis 'positively,' also) 
driving the shaft at a reduced speed, such means lielng controlled by the 
driven shaft" or "driven niember." Claim 4 requlres, in addition, means for 
"positively" driving the shaft at high speed, and the means for automatlcally 
driving it at a reduced speed are liniited by the exprefïSlon "to a predeter- 
mined stopping position." In other rps]iects it is the same as claim 3. Claim 
5 requires that the means for driving the driven member at high speed shall 
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be "discugageable" ; also that there shall be means for "stopplng tlie flrlven 
member," whlch shall comprise "means for autoniatieally operating the drlven 
member at a redueed speed." In other respects materlal to this inqulry it Is 
the same as claim 3. Clalra 6 requlres a "posîtive stop" and "means for apply- 
ing the stop after the driven member bas been moved to a predetermiiied 
stoppiti.ff position." The remaining three clalms are more restricted than those 
just analyzed. Tliey wili be diseussed hereafter. It wlll thus be noted that 
each of the iirst six daims requires elther that there be "means tor automatlcal- 
ly reduciiig the speed of the machine (the driven member or driven shaft)" 
before stopping it, as in daims 1 and 2, or that there be "means for driving the 
shaft at a high speed" and "means for automatlcaily driving the shaft (driven 
shaft or (iriven member) at a redueed speed," as in claims 3, 4., 5, and 6. It 
is also a rwpiirement of each of thèse claims that the means tor automatlcai- 
ly reducing the speed or driving the driven shaft at a redueed speed, as the case 
may be, sh;dl be "controlled by the machine," or the "driven shaft," or "driven 
member," aecording to the particular expression used. The word "automa- 
tlcaily" and the élément last mentioned were only inserted in the claims after 
the Patent Oflice had refused to allow them in their original form. The Mills 
patent, No. 728,269, covering a stop mechanism for sewing machines, was flrst 
cited against them. In an argument presented to the Commissloner of Patents 
the pertinency of this référence was contested on the ground that the stop 
motion of that patent would not "positlvely stop a machine at the deslred posi- 
tion and wlthout shoclî, for its opération entirely dépends on the varying fric- 
tion of a brake." It was also said that In the Invention of the patent in suit 
the brake shoe did not stop the machine or hâve anything to do vrith stopping 
it, but that it was "a portion of the change speed mechanism." However, the 
claims were again rejected, but this time not on Mills, but on Richardson 
patent, No. 710,612, covering a shoe-sewing machine. The machine of this 
latter patent was fitted wlth a high and low speed mechanism, whieh would 
not permit the high speed to be thrown out wlthout the low speed belng 
thrown in, although it is conceivable that they miglvt occur almost slmultane- 
ously. Eut the introduction of the low speed did not automatlcaily bring the 
machine to a stop after a predetermined number of révolutions or otherwise, 
it being necessary for the operntor to put additional mechanism (although a 
part of the change speed mechanism) into opération to effect stoppage. The 
change of speed was also under the coutrol of the operator and dépendent 
upon his action. However, when he disconnected the high speed, the low, im- 
mediately and wlthout further action on this part, was thrown in, unless he 
completely released the pedal in the flrst instance, when the dog stop hap- 
pened to be in a given position, in which case the low speed would really not 
take effect so as to make any appréciable différence in the stoppage opération, 
and the machine would be brought to a stop abruptly. That machine was 
designed to do exactly tlie same kind of work as the defendant's machine. 
The patentée then and wlthout further argument aniended the claims by In- 
serting tlie woi-d "automatlcaily" in each of the flrst six claims (clalm 2 havlng 
been added at the time of the flrst re,1ection). In the argument to support 
the allowiince of the claims as thus amended it was said: "The first six claims 
hâve been amended to specify an automatic arrangement for driving the ma- 
chinery at a redueed speed. The Richardson structure is not automatic. The 
shifting from one speed to the other is effected by means of a pedal." The 
claims in question were, however, again rejected on Richardson, the examiner, 
holding that the stop mechanism of that patent was automatic, because after 
the operator had removed his foot from the treadle the machine would auto- 
matlcaily stoi) after a certain time. The patentée, while not admitting the 
correctness of that ruling, amended the claims by Inserting the clause "such 
means being controlled by the machine" or "driven shaft" or "driven member," 
as the case may be. It was expressly stated that the last amendment was 
made in order to make the nieaning of the word "automatic," as used in the 
claims, clear. Wlthout attempting at this time to recite ail of the argument 
then advanced to show that the Richardson device was not automatic, sufflce 
it to say that a distinction was drawn betwcen a "spced-shltting" mechanism 
controlled by the operator and one controlled by the "driven member" or "driv- 
244 F.— 29 
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en shaft." The daims were thereupon allowed. It will bo noticcd that the 
first two claims call for "means for automatically reducing the speed," while 
the next four do not in so maiiy words, but require "means for automatifaHy 
driving the shaft at a reduced speed." While the last four do not tliercfore 
expressly require as one of their éléments the automatlc introduction ot the 
low or reduced speed, as the first two necessarily do, yet I think it clear tliat 
they impiiedly do so. ïhey each expressly require means for driving at a 
high s-peed and at a low speed. The use of the word "automatically" in con- 
nection with the means for driving the shaft at a reduced speed, when con- 
sidered in the light of the Kichardson patent, the other élément of high-speed 
drive, the spécifications, the fact that the means for driving at slow speed 
are to be controlled by the driven member, and that the patentee's solicitors, in 
their arguments liefore the Patent Office, Insisted, as respects ail of thèse 
claims, that the Kichardson patent was not automatic because "the shifting 
from one speed to the other is effected by means of a pedal," and later, when 
explaining the meaning of "automatic," said that "the speed shifting means is 
controlled by the driven member," seems to necessarily imply that it was in- 
tended to include in the "means for operating at a reduced speed," at least 
the automatic throwing in of the low speed. If this is not the proper con- 
struction, the Word "automatically" is mère surplusuge ; for the machine 
would necessarily continue tp operate at tlie reduced si)eed so long as power 
was applied, after it had once been set in opération. Indeed, I do not think 
this conclusion is controverted. Theretore, for the purposes of the présent in- 
quiry, as will appear when the contentions of the respective parties are 
stated, there is no essential dilïerence between any of the first six claims. 

The plaintifl: con tends that the claims in question should be construed as 
applying only to the opération of the stop-motion mechanism after it has once 
been started, and as having nothing to do with its initiation — the throwing 
ont of the high speed. Hence it is argued that the defendant's machine In- 
fringes because, after the high speed is disengaged, although this must be done 
by the operator, the stop motion is automatically initiated and thereafter con- 
trolled (i. e., the low speed throwu in and the machine operated at a reduced 
speed) by means which are the same or the équivalent of those of the patent 
(1. e., by the cam on the driven shaft). This conclusion would probably be 
Sound if the premise were correct. The défendant, on the other hand, con- 
tends that a proper construction of the claims will not permit the élimination 
of the throwing out of the high speed, but that they must be construed to 
aover ail movements from the throwing out of the high speed to the disengage- 
ment of the low. Hence it is insisted that the defendant's machine does not 
Infringe, because the cutting ofC of the high speed is not automatic, but whoUy 
under the control of the operator and dépendent upon his action, as is also the 
introduction of the low speed. The décision of the question of the Infringe- 
ment of the first six claims dépends, therefore, upon whether thèse claims 
are to be construed as applying simply to a mechanism which Initiâtes a re- 
duced speed after the high speed has been eut off, or whether they must be 
construed to Include the whole séries of mechanical actions necessary to 
efEect a reduced speed, which, of course, must include the élimination of the 
high. That they cannot t>e properly glven the construction that the plaintiff 
contends for seems to me clear. It will be borne in mind that the throwing out 
of high and the throwing in of the low in the machine of the patent, as 
descritied In the spécifications, is accomplished whoUy by the action of the 
cam on the driven member, whereas in defendant's machine the cam has 
nothing whatever to do with throwing out of the high speed; this belng ac- 
complished entirely by the operator, as In the Kichardson patent. It is true 
that in the defendant's machine, if the operator completely removes his foot 
from the pedal at the same time that he disengages the high speed, the low 
speed wiil automatically take efPect, as soon as the boit reglsters with the 
socket on the two-armed lever, which carries the cam roll, and the latter has 
come In contact with the incllned part of the groove. In that sensé the intro- 
duction of the low speed does not dépend upon the action of the operator, but 
It is equally true that until the operator allows the boit to rise and register 
with the socket the low speed will not take effect. It is clear, therefore, that 
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if the claims are to be construed as covering a mechanism substantlally that 
(lescrlbed in tlie spécifications, the stop nieclianism of tlie defendaiit's machine 
is radically différent from that of the patent. PlalntifC contends, however, that 
the claims should not be so limited, because the stop mechanism there describ- 
ed is that applicable only to d buttonliole sewlng inaciiine, which, as before 
stated, makes a predetermined ninnber of révolutions, and that when applied 
to a machine which does not hâve that feature (the patent, by its terms, belng 
applicable to any other form of sewing machine) it would manifestly require 
some action on the part of the operator to set the stop motion in opération, 
and hence that a construction shonld be given which wlll erabrace the latter 
type of machine. With tbls construction I am in accord, providlng it is possi- 
ble to so construe the claims, and not at the same time cover an Invention 
which the patent does not disclose. Merely beeause tlie spécifications of a 
patent claim that the invention is applicable to machines other than that 
speciflcally mentioned does not niake it so. It may be observed at the outset 
that it seems impossible to eonceive of a stop mechanism which does not in- 
clude a means for the throwing ont of the high speed ; for until the higli 
speed is eliminated no stop motion can be put in opération. The throv^ing 
out of the high speed may be done automatically by the machine, as described 
in the spécifications of the patent in suit, or by the action of the operator in 
releasing the pedal, as in the defendant's machine. As before shown, tlie 
claims of the patent require that tlie Introduction of the low speed sliall be 
automatie. Can the claims, however, in the llght of tlie spécifications, the 
prior art, and the patentee's own interprétation of the meaning of the word 
"automatically," as used thereln, when prosecuting the claims before the 
Patent Office, be construed as entirely ellmlnating the hlgh-speed throwoutï 
Such a construction would disregard the "speed-shlftlng" feature, which is 
the very thiiig which the patentée contended before the Patent Office was, in 
liis mechanism, automatie, and which in Hiehardson was under the control of 
the operator. In his ïast argument he sald "the speed-shifting means is con- 
troUed by the drlven member" and thus "the définition of 'automatie' is made 
very clear." Speed shifting necessârily Implies a change from one speed to 
another. Such change, accordlng to the patentée, was to be automatie — 1. e., 
controllëd by the drlven member. A change of speed wliicli does not eliminate 
one speed before introducing another is inconceivable. Fnrther, in deflning 
why the Ricliardson machine is not automatie, he said that, if the operator 
should take his foot olï the pedal when the machine was running at a high 
speed, the stop would be put on before tlie drlven shaft eould make a com- 
plète révolution, and therefore the effect of the low speed would not be se- 
cured. In the machine of the patent, if tlie operator should keep his foot on 
the treadle, so that the cam coiild not work until the treadle was released. and 
if at the time the cam was in such a position as to immedlately reiease the 
aetuating lever, and thus slmultaneously throw out the low speed, there would 
be the same resuit as the patentée polnted out in respect to the Richardson pat- 
ent ; for in that case, the machine would be brought to a stop by the dis- 
engagement of tlie high speed withont the low having really taken effect at ail. 
It is only when the cutting olï of the high speed and the introduction of the 
low is placed under the controi of the machine and taken ont of the control of 
the operator entirely that tlie machine of the patent wlll prodUce the resuit 
wliich the patentée clalmed dlffereiitiated it from and niade it more désirable 
than the mechanism of Richardson. If the high speed cut-otï is no part of 
the stop motion of the patent, why was "means for drlvlng the member at 
high spei'd" Included as an élément in every claim In which "means for auto- 
matically reducing the speed" was not iiresentV Jleans for reducing speed 
necessârily presujipose that a high (in a relative seiisc) speed précèdes the re- 
ducing proccss. As bf^fore stated. such a process which do.s not inciude tlie 
élimination of the high speed is not readlly imaginalile. While I do not find it 
necessary to hold, as the défendant seenis to coiitend, that the claims should be 
construed to cover only a mechanism in which the nuiiiber of révolutions which 
the driven shaft is to makc' lias been predetermined, therefore excluding any 
act of the oiierator after the machine lias once been set in opération, still, for 
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the reasons before stated, I think they must be construed to exclude a mechan- 
ism In which tbe cutting off oî the high speed is not accomplislied by machine, 
but directly by the operator. For instance, if In the device of the patent the 
treadle were released shortly before the cam came in position to actuate the 
séries of levers, the cam would then throw out the high speed, introduce the 
low, and operate the machine for a certain number of révolutions at a reduced 
speed, and then disengage the latter. But in such a case the cutting off of the 
high speed, and so forth, vi'ould be automatic in the sensé that the cam on the 
driven member would actuate the machlnery necessary to accompllsh thls re- 
suit. Such a mechanism would be différent from that of Richardson, because 
in the latter the action of the operator directly disengages the high speed, 
whereas In the mechanism of the patent he would slmply set in opération 
certain mechanism whlch, after a given time, would disengage the high speed. 
There is thus a conceivable distinction, fine though it Is, between Richardson 
and the device of the patent, if the latter Is construed to cover a mechanism in 
which the operator does something more than start the machine In opération. 
But thls very distinction also applles to the defendant's machine quite as 
forcibly as it does to Richardson, Consequently It seems clear, whether the 
claims of the patent are to be considered as applicable only to the device de- 
scrlbed in the spécifications or as to one such as I hâve above supposed, that 
they must be construed as covering only a mechanism in which the throwing 
out of the high speed, and hence the introduction of the low is controUed by 
the machine as distingulshed from the operator. As the defendant's stop 
mechanism is not automatic In that sensé, it foUows that it does not infringe 
thèse claims. The importance which I hâve attrlbuted to the arguments of the 
patentee's solicitors, which appear in the file wrapper, Is not opposed to the 
rule that a falr construction shall be glven to the claims as actually granted, 
although limitations hâve been inserted therein by amendment. Hubbell v. 
United States, 179 U. S. 77, 80, 21 Sup. Ct. 24, 45 L. Ed. 95. The word "auto- 
matic" and the clause "such means being controlled by the machine" or 
"driven member," etc., were express limitations, and the patent can recelve no 
construction which would nullify them or either of them. I bave simply re- 
sorted to the file wrapper to ascertaln the meanlng which should be given 
them. Certainly a falr construction would not be one at variance with the 
sensé In whlch they were understood by both the patentée and the Oommlssion- 
er of Patents. Their meanlng as used is certainly ambiguous, especially In 
view of the plaintlffl's contentions. In addition, whlle the patent In suit is 
not Invalld slmply because It U a paper patent, and whlle it Is entitled to 
the beneflt of a falr range of équivalents, yet, being a paper patent, it Is not 
entitled to a construction broader than the claims clearly require or than the 
invention which Is clearly disclosed therein. Bradford v. Belknap Motor Co. 
(0. C. Me.) 105 Fed. 63, 64 ; Boston, etc., Rubber Co. v. Pennsylvania Rubber 
Co., 164 Fed. 557, 90 C. C. A. 84 (C. C. A. Ist Clr.) ; Lovell v. Seybold Mach. 
Co., 169 Fed. 289, 290, 94 C. C. A. 578 (C. C. A. 2d Cir.) ; Westinghouse, etc., 
Co. V. Toledo, etc., Co., 172 Fed. 371, 372, 97 C. O. A. 69 (C. O. A. 6th Clr.) ; 
Kestner Evaporator Co. v. American Evaporator Co. (C. O. E. D. Pa.) 182 Fed. 
844, 846. See, aLso, remarks of Mr. Justice Brown In Deerlng v. Wlnona Har- 
vester Works, 155 U. S. 295, 15 Sup. Ct. 118, 39 L. Ed. 153. I hâve made no 
référence to either the Shearn patent, No. 728,775, or to the Hartford patent. 
No. 579,870, whlch are also relied tipon by défendant, and whlch, I think, are 
not without some pertinency on the question of construction of the claims. 
Olaim No. 7 was Iniserted at the time of the last amendment to the other claims. 
It contalns as an élément "means for automatlcally reduclng the speed of a 
machine a predetermlned number of révolutions before stopplng." Passlng tlie 
question as to whether the defendant's machine, within the meanlng of the 
patent, reduces the speed "a predetermlned number of révolutions before stop- 
ping," thls claim Is not Infrlnged, because, for the reasons before stated, the 
defendant's machine bas no means for "automatlcally" redueing its speed 
within the meanlng of the patent. The word "automatlcally" is not found in 
claim 21, but that clalm does contain as éléments; (1) "Means for posltlvely 
rotatlng the shaft (drlvlug) at the working (high) speed;" (2) "means for 
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TOtating the shaft at a slower speed;" (;î) "means for stopping tlie sliaft;" 
and (4) "the last two means 'berng controlled by the movements of the cam." 
ïhe cam is not required to be attaehed to the shaft, but is uierely to be "movins 
in time therewith." It would seeui that the last élément impliedly inchides 
an automatic speed-shifting feature siuh as the other clalms, although possibly 
of a more limlted nature. That the speed'shifting feature shall not be under 
the control of the operator is of the very essence of invention. The patent is 
not entitled to a construction broader or différent than the invention disclosed 
therein. As before pointed out, detendiint's machine does not hâve tliat feature. 
TJnless the claim is construed in this llght, it would seem to be within the 
Richardson patent. In addition, I think tliat it is anticipated by the Shearn 
Ijatent. The iatter has ail of the cléments of the claim. Admittedly claim 31 
is not infringed, unless the élément of the "lever carrying means for applying 
the braUe" refers to the overlianging end of the lever, of the machine \of the 
patent, which has the notch adai)ted to engage with the projection on the 
driven shaft and stop the miichine. Tlie si>ecitications make no mention of 
tlie overhanging projection of thls lever havlng aiiy braking or other efCeet 
whatever. The oïdy "brake" referred to In tlie specilicsitions is tliat whlch 
arrests the progress of the high-speert pulley, and which is spoken of as a 
"brake shoe." It wonld be quite unjnstifiable to read into the paper patent, 
for the purpose of spelling out an inrrlngeuient. a function of one of the parts 
to whicli the patentée made no référence in his specitication. lîall & Socket 
Fasteuer Co. v. Kraetzer, \150 U. S. 111. 117, 14 Sup. Ct. 48, 37 L. Ed. 1019. In 
addition, if the construction contended for by the plalntiff is correct, it is 
indeed strange that the lever would not bave been descrlbed as having itself a 
braking action rather than as one "carrying tneans for ajiplylng the brake." 
The Iatter expression in itself Indicates a separate and distinct pièce of ma- 
chinery. I think it clear, therefore, that this iiarticular élément refers, not to 
this overhanging projection, liut rather to the relier, which puts into opération 
the (brake, which, in turn, arrests the progress of the high-speed pulley. But 
that brake, as the patentée, in his argument before the (iOmmissioner respecting 
the pertineiiey of the Mills patent, distinctly said, has nothing whatever to do 
with the stopping of the machine, but is "a portion of the chailge speed mechan- 
ism." Construed in this light, the defendant's machine has no such élément or 
counterpart. The l)rake on the defendant's machine has nothing to do with 
the change of tlie siieed mechanisin, liut conies into play oiily after the low 
speed has been throwii out and for the pnrjiose of stojiiiing the machine. 

As before stated, I hiive not attempted to discuss ail of tlie différences be- 
tween the defendant's machine and that of the patent which the défendant 
coutends négative iiil'ringeuient, or the arguments advanced on its behalf in 
respect to lack of no\'elty, because it seems to me that the case may be proper- 
]y disposed of on the iioints lieretofore discussed. My conclusion is that the 
bill sliould be dismissed with costs. 

Rogers, Kennedy & Campbell, of New York City (Livingston 
Gifford and Donald Campbell, both of New York City, of counsel), 
for appellant. 

Frederick P. Fish, Alfred II. ITildretb, and J. L. Stackpole, ail 
of Boston, Mass., for api^ellee. 

Before BUFI^IXGTON, McPIJERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the Reece Shoe 
Machinery Company, the owner of patent No. 818,159, granted April 
17, 1906, to William E. Goodyear, for a stop motion for high-speed 
machines, charged the United Shoe Machinery Company with in- 
fringement. On final hearing that court held infringement was not 
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established. Prom a decree dismissing its bill, the plaintiff took this 
appeal. 

Having had the benefit of a full and helpful discussion of this 
case by compétent counsel, and after careful study of the briefs and 
records, we see no reason to dififer f rom the conclusion reached in the 
court below. In view of the thorough and painstaking discussion by 
the judge, an opinion by this court describing the complicated ma- 
chines involved could but be an effort to state in différent language 
what has been already placed on record in the opinion of the judge 
below. We avoid useless répétition by référence to that opinion, 
and limit ourselves to a gênerai statement of the conclusions to which 
we hâve been led by our study of the case. Those conclusions may 
be thus summarized : 

First. The gênerai subject hère involved is the abrupt stoppage 
of sewing machines driven at high speed. 

Second. In such machines there are .two varieties and two modes 
of opération, viz. a cyclic machine, or one that repeats a certain un- 
varying routine in each opération, and therefore automatically stops 
at a predetermined point after sewing a certain number of stitches 
at uniform speed. The other is a noncyclic machine in which there 
is no cyclic finish and cyclic répétition, but which sews at varying 
speed and with varying numbers and lengths of stitches, ail at the 
will of the operator. 

Third. In the first type there is a machine-controlled, automatic, 
predetermined stop. In the other the stop is made when the operator 
wills. 

The device of Goodyear was of the former kind, and in his spéci- 
fication he applied it to a machine for sewing the edges of button- 
holes. In that respect his spécification says : 

"The object I hâve in view is the production of a stop motion for hlgh-speed 
machines, which will positively stop the mechanlsm at a predetermined posi- 
tion and without slioek. The invention is intended for use in connection with 
sewing machines, and particularly buttonhole sewing machines, which must be 
stopped in a certain and Uefinite position. The invention, however, may be 
applied to other forms of raacliinery, as is found désirable. * • * It is to 
be undei'stood that the illustration of this particular sewing machine [B. B. 
Allen, patent No. 78ri,0<Jl, of JMarch 14, 10051 is solely for the purpose of de- 
scribing the Invention, as the invention of the stop motion may be applied to 
any other form of sewing machine or to any machine to which the stop motion 
may be used with advantuge." 

Showing the cyclic type of the device and the machine-effected, 
automatic stop, the spécification says : 

"A cani, 5, carried by a disk (I, which is tnrned by the machine and which 
makes one révolution while a butt()nlii>le is being cornpleted, is provided. This 
cam is designed to engage with mecli;mism for shlftlng the belt from one 
pulley to the other and applying the stop motion." 

Without entering upon a détail description of the varions opera- 
tive parts, it suffices to say that the cyclic opération centers in said 
cam, S, which is illustrated in this drawing. 
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■ — and that by the engagement of a finger witli the cani there is in 
the mount on the first incline an automatic, predeterniined shift from 
high to low speed. This is followed, on the level plane, by a pre- 
deterniined period of low s]:)eed, Then foilows, by the mount on 
the second incline, an automatic, predctermined throwout of the low 
speed and the automatic throwin of the dog stop at a predctermined, 
unvarying point. It will thus be seen that the cam and engaging 
finger produce a continuous, indivisible, mcchanical opération by 
which the machine automatically goes from high to low speed and 
from low speed to a predctermined, regularly récurrent stop. 

In the progress of Goodyear's application through the Patent Of- 
fice, bis claims were rejected on référence to patent No. 710,612, of 
October 7, 1902, to Richardson, for a shoe-sewing machine. With- 
out describing the uicchanism of that machine, it suffices to say it had 
a high-spced drive, a change from high speed to low under the con- 
trol of the operator, and thereafter an operative stop at a desired, 
prédéterminer! position. Goodyear recognized that Richardson em- 
bodied bis pending claims,^ and he therefore difïerentiated his de- 
vice by showing tbat Richardson's shift speed was made by the op- 
erator while his own was automatic and made by his machine, and 
narrowed his claims by limitation to automatic action. In that re- 
gard the file wrapper shows Goodyear said: 

"Tlio fiv,«t six flîiinis liiivo boen anicnded to specit'y an automatic arrango- 
ment for drlving tlie iiiacUliiei-y at the roducod siiocd. 'J'he Richardson struc- 
ture is not automatic. The shlftiiis from oue speed to the other is effected by 
means of a pedal." 



1 E. g., claiin 1: "A stop motion wherein means are eniployed for reducing 
the speed of the mai'hine before stoppiug it and means for positively driving it 
at a reduced speed to a predctermined stopping position." 
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Even this amendment, viz. by inserting the limitation automatical- 
ly, did not satisfy the Office, and to meet its further objection Good- 
year added to his claim the limitation "such means being controlled 
by the machine," saying: 

"By Including in tlie elaims the spécifie statemeut tlwt the speed-shifting 
iiieiins is controlled by tlie driven mcmber, the driven shaft, or whatever is 
t<pecified in the clalms, the définition of 'autoniatic' is mado very clear." 

The resuit was to make the claim read as foUows, the words in 
italics being those thus added under stress of the Office's insistence: 

"A stop motion, wherein means are employod for antomativiilly redudng the 
speed of the machine betore stopping it, miich mcann heing aontrolled hy th0 
machine, and means for po.sitively driving it at a reduccd speed to a prcdo- 
tcrmined stopping position." 

From this it will be seen that Goodyear's machine was a routine, 
cyclic one, and that means controlled by the machine automatically 
stopped it at a predetermined point. The particular machine used 
by Goodyear shows that his type of stop motion was applicable to a 
buttonhole sewing machine, and the stop requirements of such a 
machine illustrate generally the scope, character, and limitations of 
Goodyear's stop motion. As the machine was operated at high speed 
— some 1,500 stitches a minute — and as the stitches in the buttonhole 
were confined to a certain number, it is obvious that mechanically 
the machine was intended to automatically stop when the required 
buttonhole stitches were made, and the high speed of the machine 
mechanically required that at that instant the cycle-ending stop be 
made by the machine itself. To hâve allowed the sewing to hâve gone 
further would bave ruined the buttonhole, and to hâve the stop made 
by the operator, if indeed it could be made even by a highly skilled 
operator at such speed, would bave been a backward step in the 
developed buttonhole, sewing art. 

It will therefore be seen that in the statcnients of the spécifica- 
tion, in the enforced limitation of the elaims, and in the everyday 
working of the art, the Goodyear disclosure was for a stop that was 
predetermined, automatic, and machine-controlled. Afioreover, as 
Goodyear's device was never used in practice, and left no impress 
on the art, there was no occasion for the exercise by the court be- 
low of that liberality of claim construction made where a highly 
meritorious invention might otherwise be shorn of patent protec- 
tion by the literalism of a claim. 

Turning, therefore, from this claim-restricted and unused device 
of Goodyear's to the defendant's sewing machine, we hâve one that 
does a type of nonuniform work, namely, the stitching of shoe soles, 
which nécessitâtes the judgment and absolute control of an operator. 
It is also to be noted that the machine of the défendant bas been in 
wide, gênerai use, without patent challenge, and it was only after a 
rival manufacturer purchased the dormant Goodyear patent that this 
belated charge of infringement is made. Without entering into the 
détails of the defendant's machine, we may say that it is used for 
sewing the soles of shoes; that such soles differ in size; the sewing 
is done by a skilled operator who slows down the speed as be turns 
bends and uses stitches of dififerent length at différent parts of the 
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sole. In the nature of things, there must be operator control, oper- 
ator skill, and operator volition in defendant's machine. In the na- 
ture of things, there can be no fixed number of stitches, no uniform- 
ity of speed, and no predetermined place or time of stop. Not only 
the absence of an automatic, machine-controUed stop in defendant's 
machine, but the varied character of the work donc, precluding the 
possibility of the use of a predetermined stop, unité to make the de- 
fendant's machine of a wholly dilïerent tyjje from Goodyear's. The 
mère fact that defendant's machine goes frora high speed to low 
speed and that the needle stop is made at such low speed does not 
stamp the stop motion as Goodyear's. Ile has no claim, and in the 
nature of things he could hâve none, for the mechanical step of slow- 
speeding a machine before dog-stopping it. That is a mechanical 
practice and truism as old as physics, and which no patentée could 
monopolize. Of such speed réduction the défendant avails itself to 
stop its machine without shock, but this it had the right to do. It is 
also true that its machine is stopped when the needle is out of the 
fabric, and in that sensé the stop is predetermined. But it will be 
observed that, while the mechanism is such that when the machine 
does stop the needle shall be in a certain relation, still this fixed con- 
dition when the operator chooses to stop it is a wholly différent me- 
chanical feature from a machine automatically stopping itself at a 
predetermined cyclic point. In the one case the automatic, machine- 
controlled stop is unchangeable ; in the other the optional, human- 
controlled stop is variant. In both there is slow speed and a super- 
fabric needle stop, but Goodyear did not disclose or claim a slow 
speed stop of a needle in a superfabric position. Confining ourselves 
to the foot brake mechanism of defendant's machine, its working 
will appear from the accompanying sketch. 
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Starting with the machine at such working high speed as the op- 
erator desires, he releases his foot treadle, and thereby disengages 
a clutch through the engagement of which the high-speed driving de- 
vice drives the main shaft. But even such disengagement of the 
high-speed clutch does not per se throw in the low-speed clutch; 
for the operator may allow the machine to run by momentum. To 
throw in the low-speed clutch, the operator must release the treadle 
still further. It will thus appear that, while the throwing out of the 
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high speed is a condition précèdent to throwing in the low speed, it 
is not the causal agency, but the operator is, of throwing in the low 
speed. It follows, therefore, that the shift from high speed and 
the shift to low speed in the defendant's machine hâve no dominant 
or servient relation to each other as they necessarily hâve in the Good- 
year cam, but that between the two independent speeds stands the 
personality and dominant volition of the operator. 

After full considération we are of opinion that, passing the ques- 
tion of validity, on which we express no view, the charge of infringe- 
ment has not been established, and the decree below must be affirmed. 



BUTl^ERICK PUB. CO. v. PEKRI.ESS PAÏÏKRX CO. 

(Circuit Court of AiJjjeals, Second Circuit. May 8, 1917.) 

No. 220. 

Patents <S=>.'î28 — Invention — Pattekns kor (îarment.s. 

The O'houghliii i)ateiit, No. 6.'i2,:{(!l, for a pattern for garments, liaving 
the sheets rei)ri'senting différent parts of the ganuent designated by 
nunibers or other charaeters, niade by perforations, by which tliey may be 
transferred to the cloth, hild void (or laclc of Invention, in view of the 
prior art. 

Appeal from the District Court of the United States for the East- 
em District of New York. 

Suit in ecjuity by the Butterick Publishing Company again.st the 
Peerless Pattern Company. Decree for défendant, and complainant 
appeal s. Affirmed. 

The following is the opinion below, of Veeder, District Judge : 

This is a suit by the Buttericli Pul)lisliiug Company against tlie Peerless 
Pattern Company for iiifringement of pattMit No. (i:î2..'!(il. graiited to R. S. 
O'Loughlin .Septénil)er ,5, ]«)!). for un iniproved pattern for garments. In the 
complahiaiit's article of manufacture each eue of the séries of sheets repre- 
senting the différent parts of a garment is distinguished or identifled by a per- 
forated mark or symbol "eonsistiiig of a lettev, nnmber, arbirrary sign, or 
other character. or of a comliinatlon of words, lettei-s. nnmerals, arbltrary 
sigiis, or other charactei's." I5y tliis means the patentée attains "convenleut 
rapld! and accnrale classification of the resiie<-tive parts of the pattern, the 
avoidance of errors and confusion iiecnliar or incident to the System of manu- 
facturing and using patteriis for garments lieretofore in vogue, and the fa- 
cilltating of a rapid and accurate cutting of material to be used in maklng 
garments. and tlie proi)ev. rapid. and accurate joiniug and adjnstment of the 
respective parts thereof in the construction of garments." 

This explanatiou of the utility of the device is followed by a statement of 
its relation to the prior art: "lieretofore the cnstom has l)een to endeavor to 
identify the separate portions of the patterns by <lesignating eac^h separate 
pièce by a technlcal nume. llitherto, on account of the dirticnlty and uneer- 
tainty of identification, much confusion has been occasioned, considérable ûe- 
lay experieneed, and great yuantities of material daniaged or destroyed. The 
difflculty of ideutifying each particular part by means of its techni(;al name 
is apparent." 

The claims are two in number: 

"1. As a iiew article of manufacture a pattern for garments, comprlslng a 
séries of sheets representing différent parts of a gaiiiient capable of being 
assembled together in a dettnite manner into a garnieut, each of the said 
sheets being provided wlth a différent de.slgnating character, device. or sym- 
bol constituted by perforations in the body of the sald sheets the said charac- 

(gssFor other cases see aame topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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ters, etc., constitutlng a deflnite séries, whereby désignations on the pattern 
may be readily transferred to the garment material to which tlie pattern Is 
applied, so that the material ittielf when eut to the pattern may be assembled 
into a garment with certainty." 

Claim 2, which is limitcd to the use of sériai numbors, is net in issue. 

The contents of the file wrapper are Instructive. The application was re- 
jected in the first instance for lack of invention and novelty. The examiner 
said of the original application: "The double use of a System of charaeters, 
such as alphabet letters or numerals, is ancient, and conunoii in various arts 
analogous to applicant's, such as in building material, whercin scparate tlm- 
bers, stones, etc., are numbered in order to Identify tlieir places. The new 
State House in Boston was built with stones quarried 200 miles distant, eut 
and fltted in the quarry, and nimibered by the workmen in order to liud 
their proper places in the gênerai plan. Solomon's Temple, in .lerusalim, was 
KO eonstructed, according to the record in the bocks of Klngs and Chronicles. 
From anothor point of view there is plainly no invention involved in dlscarding 
the names for tlie parts of a pattern mentloned by appllcant and substituting 
therefor thèse shorter names — the lettevs or numerals — to identify them." 

The appllcant claimed to differentiate hy reason of the faet that he not 
only numbered the difCei-ent parts of liis structure, but also provided a means 
whereby this numbering may be transferred to the parts of the ultimate struc- 
ture and the pattern discarded. In reply, the examiner polnted out that simply 
perforating the letters, instead of printing them, was a vcry old device, to be 
seen in any stencil, as, for example, tlie patent to Fowler, 148,21>1. The 
appllcant tlien assertcd that it had not becn shown to be old to provide a 
pattern sheet havlng two functions: First, the funetion of serving as a guide 
to eut out tlie pattern from the fabric ; ami, second, the funetion of providing 
means for applying identifying marks direetly to the fabric eut out to desig- 
nate the said fabric by the numerals or symbols appearing in the pattern, to 
the end that the parts of tlie garment may be readily assembled by référence 
to a chart of instruction aecoiupanylng the pattern. To this the examiner 
replied by citing the patent to Kinder, 1,(J96, to show that it is old to perforate 
the desigiiatlng characters in the body of eaeh part of the pattern séries, for 
applicant's pnrpose of niarking the cloth with such character at the same time 
with the outlincs of the pattern, by dusting chalk therethrough. The appll- 
cant rejoined that the patent to Riiider does not clcarly sliow that the numer- 
als are perforated in the pattern, and, even if they were so perforated, they 
do not constitute a definite séries whereby the various parts of the pattern may 
be Identitied. But the application was flnally rejected by the examiner on 
June 17, 1899, for failure to diselose patentable invention. BrieJly restating 
the grounds, he polnted out that the British patent to Rinder, 1,696, shows a 
séries of patterns having a perforated designated character for the puiT)0se of 
sifting powder through iipon the fabric to be eut out; and the domestie pat- 
tern to Slade, 15fi,:i82, shows a séries of patterns having eaeh a designating 
character. In view of this state of tlie ai't, he held that ail the applicarit had 
done was to substitute for the designating character employed by the British 
patentée a séries of designating characters whereby he eould assemble in a 
certain predetermined order the various sections of a garment, and that this 
was common in the arts. 

On appeal to the examiners in chief the décision of the examiner was re- 
versed. Their décision was substantially this: The applicant's device is an 
improvement on the ordinary patterns of commerce, in which the separate 
patterns which together make the pattern of a garment hâve been dift'erentiat- 
ed from eaeh other by names given to eaeh part pattern. By dlstinguishing 
eaeh part of a pattern by a number, letter, or symbol steneiled in it, the 
identification of èach part relatively to the other parts can be transferred to 
the position of the cloth beneath the part, and also serves to indieate eoncisely 
the parts in a table of instructions for guidance in laying the patterns on the 
cloth and for assembling the cloth parts of the garment. Slade's patent, in 
which the contour of the parts is relied on, ha s not the means for identifying 
eaeh part relatively to the other. Nor in Klnder's patent is there a mark on 
eaeh part distingulshing it from every other part. What the appllcant bas 
done is to apply by the means disclosed by the Elnder patent to separate 
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purt-patterns différent marks whieli distiiigutsh cacli from the other. By 
this novelty the utilities mentloiied are seciired. 

Now, from tlie additional proof of tie prior art preseiited at tlie heariiig, It 
appears tlaat the liuttericli Company itself made and sold patterns as early 
as 1872 in which tlie iiidivldual pièces referred to in the printed labels were 
identified by groups of perforations. One perforation identifled the collar, 
two perforations the sleeve, and so on. Sucli groups of perforations were eer- 
tainly symbols withln the elear meaning of the claini, uud were Intrinsieally 
conformed to a definite séries, as well extrinsically by référence to the label. 
The capaeity to permit challiing throngh upou tlie material, upon whlch thtî 
tirst claim of the patent in suit relies, is a vvell-knovvii incident of the use 
of perforations, and is therefore inhérent in thèse gronps of perfoi-ations. A 
jiumber of the prier patents in évidence niake it clcar tbat chalking tbrongh 
was well known in the pattern art, as in tlie patent to Thomas, 10!),(iMi, wliere 
this is shown both for transferring tlie outline of tln^ pattern to the clotli and 
for transferring identifying uuuierals as well. It is tnie that a sepurati; 
numéral is not shown on each pièce drawn on tho Thomas patterii ; but the 
mimerais differ on at least two pièces, and inust bave bet;n ineant as identify- 
ing factors for sonie purpose. Siirely it cannot be piitentablo to idontity ten 
pièces by différent numbei's, wliere two bave been so identifled before. ïo the 
same effect is the Slade patent, 150,382. To be sure, the principal plan set 
fortli tliereiti is the ideutiiication of the diiîereiit parts hy dilïerent colors ; 
but tho patent makes it the use of printed distliiguisbiug marks or uames iu 
lieu of or in addition to the colors. 

This clear disclosiire is rendered more forcible by the fact that in the 
description of tlie parts of the pattern in the iiatent itself each is referred to 
by an identifying letter. Tliere caii Ix» no possible différence between Identify- 
ing the parts of the pattern in the patent and identifying them in the 
sewing rooin. In addition, the witness (ilick testitied that he was a cutter for 
the Domestic Pattern Company, and that he personally eut into superposed 
pattern sheets the iiumeruls liitended for identiticatiou of the parts. The 
witness Newton corroborâtes Glick as to tlie use of nuiiierals for identification 
purposes on the Domestic pattern, save that he remembers them as Uised In 
1874 or 1875, iustead of 188U, as (ilick testitied. It is probable that the 
time assigned by Newton is correct, since the witness Pearsall states that the 
Domestic Company did not use iiiimerals after 1884, which is the earliest date 
of bis acquaintance with the Domestic patterns. 

In View of this proof of the prior art, it is apparent that the patent was is- 
sued upon a misconception of the prior art. l'attern parts had not been 
Identifled tiieretofore. as the examiners in chief were led to believe, merely 
by technical names. Moreover, with respect to tho use of symbols in "a definite 
séries," upon which much stress is laid, it is to be observed that it is based 
upon the fact that the symbols used were referred to serially or in definite 
succession in a label or description which ac<o«ipanies the pattern. But such 
label or description is not called for by the claim, or even mentioned in it. 
If it were, the "article of manufacture" to which the claim is addressed could 
not inelude a physically separate device such as the printed description. Even 
If the eomplainànt's contention were tenable, it is clear that any symbols 
whatever niay be said, to form a definite séries since in this art a label lias 
been customarily emplisyed in connection with the paper pattern. 

I am of opinion that it did not Involve invention in 18!>8 to produce the 
article of manufacture dalnied by the patentée in the claini in suit. In view 
of the explicit language of the specitieation and claim the claim cannot be 
limited to any partlcular klnd of symbol. But, if it be assumed that the issue 
is whether it involved Invention to supply identifying lunnerals or letters 
speciflcally formed by perforations iiiade in the various parts ot a garment 
pattern, assigning a différent numéral or letter to each part, the sanie con- 
clusion follows. The use of two specified perforated numerals, as shown in 
the Thomas patent and model, left no room for invention in using a greater 
number of such numerals where more parts were to be identifled. Particularly 
is this true in view of Slade, who used twenty-four letters for twenty-four 
separate pièces. Since it was old to use a separate symbol of Rome kiiid, sucti 
as groups of perforations, on each pièce of a tissue paiier pattern, as used in 
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Butterick patterns as early as 1872 It was a mère carrying forward of thé 
original thought to adopt tlie perforated mimerais shown as Identlfying agents 
for two pièces In the Thomas patent, or the same class of symbol shown la 
the Brltish patent to Rinder. Sluce perforated numerals were old, as showu 
by Thomas, for identlfying two différent parts of a i)attern, it was a mère 
change in degree to use such numei'als for as niany as seven or eight différent 
parts, as had been done with the cluster syniliols of Butterick. Slnce in the 
.Slude patent each of the twenty-four cluster patteru parts shown has a 
separate printed letter for purposcs of référence in the patent, and the 
patent says that any marks may be used, instead of colors to identify the 
pattern iiarts, there is no invention in perl'oratlng, Instead of printlng such 
characters, as has been doue for analogoiis purposes in Butterick's older 
practice. 

Where a patentée is seekiiig to enforce a monopoly of a seeraingly obvious 
expédient, it is incumbent ujion hlm to show by souie kind of évidence that tlie 
seemingly obvious change was not so clcarly wlthin the domain of the expected 
skill of the ealling as it seems to be. It is true that in sonie cases apparently 
obvious changes hâve been held to be patentable. But in every such case rell- 
ance has been placed upon a clear showing, either that there was a new and un- 
expected rcsult, or that an old prol)lem long unsolved had at length been nias- 
tered. There is no évidence in tins record tending to show either of thèse con- 
ditions, ïlie nature of the resuit following from the use of numerals or letters 
was simple identification, and that is what resulted from the use of the old But- 
terick clusters, not to mention the numerals of Thomas. So far as commercial 
use is concerned, it is significant that the New Idea Company, which is control- 
led by the Butterick Company, has never used the patent, and is able to sell 8,- 
000,000 patterns a year with the cluster of perforations for identification. Fur- 
therniore, the évidence shows that the Home Pattern Company, the Pictorlal Re- 
view C;ompany, and the May Manton Company, ail large distributors of pat- 
terns, hâve been able to sell millions of patterns each year wlthout the em- 
ployment of the so-called Indispensable idea set lorth in the patent in suit. 
The défendant may hâve a decree. 

Kerr, Page, Cooper & Hayward, of New York City (Thomas B. 
Kerr and John C. Kerr, both of New York City, of counsel), for ap- 
pellant. 

Hardy, Standifïe & Whitaker, of New York City (Noah A. Stan- 
clifïe and Charles J. Hardy, both of New York City, of counsel), for 
appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The patentée states that his object is to pro- 
vide for the convenient, rapid and accurate identification of the re- 
spective parts of a garment pattern and the avoidance of errors and 
confusion. He shows in his drawings one form of his alleged inven- 
tion but he says it is understood that other f orms and characters may 
be used. He asserts that prior to his patent the custom had been to en- 
deavor to identify the separate portions of the pattern by a technical 
name and that confusion arose from this habit. He seeks to remedy 
this by numbering each pièce of the pattern by perforations in the 
form of figures. He says, "I prefer to use sériai numbers for the pur- 
pose of illustrating the alleged invention." In the illustration attached 
to the spécification there are twenty-three pièces in the garment pat- 
tern which are numbered from 1 to 23 inclusive. 

The patent has now expired and no relief other than an accounting 
can be had. There was nothing new in numbering thèse parts sepa- 
rately with différent designating characters made by perforations, in 
the body of the sheets, the characters constituting a definite séries 
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whereby désignations of the pattern may be readily transf erred to the 
garaient materials to which the pattern is applied, so that the material 
when eut to the pattern may be assembled into a garment with ac- 
curacy. It is undoubtedly désirable in making a garment from a pat- 
tern containing a plurality of pièces that each of them shall be num- 
bered so that the numbers of the pattern may be transf erred to the 
cloth by rubbing chalk on the pattern in order that the number on the 
paper pattern may be accurately stenciled on the cloth. If this were 
donc on the cloth resembling the pattern Fig. 23, for instance, the 
number 23 would be transferred to the cloth and would prevent any 
confusion occasioned by the mixing up of the varions pièces. The 
same resuit would be accomplished if the operator marked "23" on 
the cloth with a pièce of chalk. 

The first claim is as follows : 

"1. As a new article of manufacture, a pattern for garments coniprisiu!? a 
séries of sheets representinjî différent i>arts of a garmeut capable of belns 
assembled together in a detinite manner into a garment, each of the said 
sheets belng provided with a différent designating character, devlce or s,ymbol 
constituted by perforations in tUe body of the said sheets tlie sald characters, 
etc., constituting a definite séries, whereby désignations of the pattern may be 
readily transferred to the garment material to which the pattern is applied, so 
that the material itself, when eut to the pattern may be assembled into a gar- 
ment with certainty." 

It will be seen that the claim seeks to secure as a new article of man- 
ufacture a pattern for garments comprising a séries of sheets which 
can be assembled in a garment each of the sheets being numbered, let- 
tered or identifîed in some similar manner. Thèse identifying figures 
must be transferred to the corresponding pièces of cloth which are to 
make the completed garment. This is donc by making the identifying 
marks by small perforations which insure accuracy in transf erring the 
proper number to the cloth. There was nothing new in using perfo- 
rated numbers, letfers or other symbols for the identification of sepa- 
rate parts of garments. 

Judge Veeder has carefully considered the prior art and we do not 
deem it necessary to review at length the testimony in this regard. He 
says: 

"A number of prior patents in évidence make it clenr that ehalking tlirough 
was well known in the pattern art, as In the patent to Thomas, 109,686, 
where this Is shown both for transferring the oiitline of the pattern to the 
cloth and for transferring identical numerals as well." 

When we consider the claim in issue we are unable to find invention 
inthe éléments of the combination singly or combined. Garment pat- 
tems made of paper were old. Paper patterns were identified by 
marks, figures and letters. Thèse figures and letters were made by 
perforations and chalk marks on the paper transferred the figures to 
the corresponding pièces of cloth. No othér patent shows the perfora- 
ations on twenty-four separate pièces but invention cannot be predi- 
cated of the number of pièces which make up the pattern. We agrée 
with Judge Veeder when he says regarding the Thomas patent which 
fails to show identifying numerals on each pièce of the pattern : 

"Surely it cannot he patentabla to Identlfy ten pièces by différent numbers 
where two hâve been so identified before." 

The decree is affirmed with costs. 
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BCLIPSE MACH. CO. et al. t. HARLET-DAVIDSOK MOTOB CO. et aL 

(District Court, B. D. Pennsylvanla. August 20, 1917.) 

No. 1321. 

1. CotruTs <S=>347 — Fbdebai, Cotibt— Pleading — Joindee or Causes or Ac- 

tion. 

Under Equity Eule 26 (201 Fed. v, 118 O. C. A. v), It Is no objection to a 
bill that It joins several causes ot action If ail are cognizable In equity 
and are between the same parties. 

2. Patents <@=»147 — Rbissxje — ^Validitt. 

A claim allowed under the original application and for whicli a patent 
issued, if valld, loses nothlng in valldity because relncorporated in a 
reissue. 

3. Patents iS=a328 — Validitt and Infkinqement — ^Motobctci» Clutch. 

The Bllett patents, No. 982,042 and No. 1,018,890, each for a motor- 
cycle clutch, held valld as coverlng new and patentable comblnatlons, but 
not infringed. 

4. Patents <S=532S — Validitt — Pbiob Public Use. 

The EUett patent, No. 1,071,992, for a motorcyele clutcb, held vold on 
the ground that the Invention was perfected and the devlce In public ub« 
for more than two years prier to the date of application. 

In Equity. Suit by the Eclipse Machine Company and Frederick S. 
Ellett against the Harley-Davidson Motor Company and Alexander 
Klein. On final hearing. Decree for défendants. 

Duane, Morris & Heckscher, of Philadelphia, Pa., Robert W. Byerly, 
of New York City, C. L. Sturtevant, of Washington, D. C, and Archi- 
bald Cox, of New York City, for plaintiffs. 

J. Bonsall Taylor and E. Hayward Fairbanks, both of Philadelphia, 
Pa., for défendants. 

DICKINSON, District Judge. The discussion of the merits of this 
cause has taken such a wide range and there hâve been brought into 
it so many and such various features that there is danger of the mind 
being swamped by the mass of détails. It is further, because of this, 
difficult to get a firm grasp of the features which présent the points 
really in controversy. The fact that there are three patents involved 
(one of which has been surrendered and reissued), and that the device 
as manufactured and used by neither the plaintiff nor the défendant 
embodies ail the patented features of ail the différent patents, adds to 
the difficulties of an adéquate présentation in small compass of the dis- 
pute. The fact is that the device as used is not the device patented by 
any one of the patents, nor even described in the application except In 
so far as it is the device described in the third patent application, some 
features of which are patented. Thèse patented features do not lend 
themselves to conjoint use in any proper sensé of the term. 

[1] The complaint of the plaintiff is really three causes of com- 
plaint voiced in one bill, and is that the défendants hâve infringed up- 
on rights granted to the plaintiffs, some by one patent and some by 
each of the other patents. This is a wholly différent thing from the 
complaint of one trespass upon the rights of plaintiffs granted by three 
patents capable of conjoint use and conjointly used. We see, however, 

®=:>For other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & ladeie» 
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no need for the averment in the bill of a conjoint use and no défense 
in the déniai of it by the answer. Before the new equity rules went 
into efïect such a bill as that filed in this case would hâve been bad for 
multifariousness. The long list of cases cited by counsel headed with 
National Manuf. Co. v. Meyers (C. C.) 7 Fed. 355, confirms this, but 
wôuld not be needed because it is clear that devices made in accord- 
ançe with thèse différent patents would be wholly différent construc- 
tions, and that the features of each do not lend themselves to conjoint 
use. Under rule 26 (201 Fed. v, 118 C. C. A. v), however, a plaintiff 
may now join (upon proper occasion) as many diiïerent causes of action- 
as he may hâve. The only restrictions are that each cause must be one 
cognizable in equity; that the différent rights of action ail belong to 
the plaintiff,, or, if more than one, to the plaintiffs jointly,. and that if 
there are several défendants sufficient grounds for joining them must 
appear. "Ail thèse features are présent in' this bill. Under rule 26, it 
is difficult to see how a bill can be objectionable merely because several 
causes of complaint are incorporated in one bill, and, even if it were, 
the objecfion could be made only in the way pointed out by rule 29 
(198 Fed. xxvi, 115 C. C. A. xxvi). This so far as concerns this court 
disposes of the question of multifariousness. 

[2] There is another branch of the défense which is directed against 
the first or reissued patent. Reissues are provided for in R. S. 4916 
(Comp. St. 1916, § 9461). The question raisèd is the propriety of 
the act of the Patent Office in granting the reissue, or more directly 
the validity of the rights thus in form granted. A view of the obvions 
purpose of this législation and its limitations will aid us to see the 
proper scope of its effects. An inventor may describe his invention 
and claim such exclusive proprietary rights therein as he may hâve the 
right to claim. There is no requirement that he shall claim ail which 
he might claim. If he claims less, two results f ollow. One is that he 
gets no more than what is claimed and allowed; the other is that 
there is a dedication to the public of ail which is disclosed and not 
claimed. The omission of a possible claim may hâve been deliberate 
and intentional in fact or in légal intendment. If so, the act is irrévo- 
cable. It may bave been, however, that the omission was due to "in- 
advertence, accident, or mistake." For such cases the act of Congress 
provides by permitting the patentée to surrender the granted patent 
and to receive a reissue. The proceeding is essentially an amendment, 
and within the rules applicable to amendments generally. It is a self- 
evident proposition that the patentée has no exclusive proprietary right 
beyond what is granted, nor until it is granted, and that the real basis 
of the validity of the original and of the amended grant is the original 
application, and this is not affected by the amendment beyond the 
formai fact of the reissue and the occasion for it. This part of the dé- 
fense loses ail practical value because the claim of proprietary rights 
made by the plaintiffs might hâve been based upon the original, if no 
reissued patent had been granted. A claim allowed under the original 
application and for which a patent issued, if valid, loses nothing in 
validity because reincorporated in a reissued patent. Ward v. Weber, 
230 Fed. 142, 144 C. C. A. 440. 
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[3] This brings us to the considération of plaintiffs' claimed inven- 
tion. There are, as already stated, three patents issued and now be- 
longing to plaintiffs. They are using a device which is net described in 
any of tlie applications, except the third, the claims of which are lini- 
ited to a spécifie feature of construction in combination with other 
éléments admittedly old. The défendants' device is likewise protected 
by a patent, the claims of which are in like manner restricted. There 
can be no plausible pretense made that the plaintiffs' patentée invented 
either clutch or motorcycle clutch. Convincing évidence of this is af- 
forded by the first and every of the applications. The invention claim- 
ed in each instance is for "improvements in motorcycle clutches." 
There were motorcycle clutches, as. well as clutches for other uses 
which antedated the entrance of plaintiff's invention upon the field. 
The défense, broadly stated, is that the plaintiffs did precisely what 
the défendants did in the exercise of precisely the same right. Each 
went to the ample store of the prior art, extracting therefrom the ideas 
which were adapted to bis purpose, and through and by the application 
of mechanical knowledge and skill constructed a device which answer- 
ed to bis needs. There could be in this no room for any possible claim 
to invention beyond the hitting upon a combination in which some spé- 
cial construction might enter as a novel élément. Such were in fact 
the claims which the Patent Office allowcd to each applicant in issuing 
the patents under which the respective devices of the plaintiff and de- 
fendant are manuf actured. There is no conflict between thèse patents, 
and in conséquence no question of infringement involved. If such a 
défense is made good, the plaintiff bas no case. If the plaintiffs' 
patents are valid, each invention claimed is an advancement upon the 
prior art. L,et us see if this be true and in what the advance consists 
and wherein the défendants bave appropriated the invention of the 
plaintiffs. The advance from a clutch to a motorcycle clutch is clear 
enough. The différences between them are real because functional. 
Features which are not only of merit, but necessary in the one, are or 
may be of no value and even positive defects in the other. A motor- 
cycle clutch may, because of this, be a new thing when compared with 
the other clutches. An illustration of what is meant by this is afford- 
ed by the slippage feature. In clutches designed for many uses this 
feature is of no advantage, and in others is positively detrimental to 
efficient opération. In motorcycle clutches, it is so far from being ob- 
jectionable as to be an indispensable characteristic. This slipping in 
the grip of the clutch is, in conséquence, eliminated so far as possible 
in some clutches, but is encouraged in motorcycle clutches. - This 
thought of the advantage of having, and because of this promoting 
slippage, makes a call for the exercise of a différent quality of the 
mind from that demanded in the application of mère mechanical skill 
to the problems of construction involved. Moreover, slippage implies 
friction, and the necessity of guarding against the undue heating and 
wearing of the parts affected, so that the slippage must be under con- 
trol and be regulated to meet the changing needs of varying conditions 
of travel. The designed device must f urther be kept within the limita- 
tions of space and weight and cost of construction which motorcycle 
244 F.~ 30 
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use imposed and yet meet ail the demands of strain and speed and 
durability made upon such machines. There is again in illustration the 
feature (claimed to be characteristic of plaintiffs' machine) of super- 
posed rotary numbers, resulting in mechanical gains in length of shaft 
and otherwise. There was room also for judgment in sélection and in 
finding the proper combination of éléments. The prior art, for in- 
stance, supplied both cerne dises and the multiple dise type. EUett 
chose the latter as better adapted to motorcycle use. There was also 
présent the necessity of devising not merely a clutch which could be 
successf ully operated, but one which could be so operated when in un- 
skilled hands. The extrêmes of clutch opération présent the phases 
of engine and wheel shafts being so bound together as that they move 
as one and being sa disconnected as that they rotate independently. 
The intermediate gradations of connection may be regulated through a 
pressure exerted by the operator on one or both rotary members or 
through the maximum pressure being supplied by springs or otherwise 
and being released by the operator. An after-event examination of 
the now known de vices présents the further features of construction, 
in that the connection between engine shaft and wheel shaft may rotate 
with one or the other or be independent of each and thus wholly under 
the control of the operator. In the multiple dise type of clutch con- 
struction the pressure of dise on dise we know now may be regulated 
by a lever or by a screw and nut or screw cam by which latter the 
movement of dise on dise may be most delicately measured and con- 
troUed and the mechanism made most easily accessible for adjustment. 
Neither of the parties to this litigation are in a position to deny the 
broad fact that the devices with which we are concerned called for in- 
vention, because we find each of them successfully asserted before the 
Patent Office inventive merit in their respective constructions. The 
question presented is the narrow one of whether the device of the plain- 
tiff was anticipated by prior patents or prior use or whether each of 
thèse devices is in possession of a limited field upon which the other 
does not encroach. The original of the first Ellett patent was No. 
982,042, applied for May 27, 1910, and issued January 17, 1911; re- 
issue applied for October 28, 1911, and granted April 15, 1913, No. 
13,554. The claims in issue are 1, 4, and 5. Thèse are ail combination 
claims.' As in motorcycles the engine shaft is independent of the wheel 
shaft, engine power locomotion is imparted to the vehicle by the lock- 
ing of the two shafts. It is, hov\'ever, at times necessary that one may 
be running when the other is not, or that each may be running at the 
same time in entirely independent rotation. This necessity calls for 
a third meniber by which the two may be coupled at the will of the 
driver of the vehicle. To afïord the proper control, this third member 
must not revolve with either of the others when they are not revolving 
in nnison. The driver must be able to engage or disengage the clutch 
at will and graduate the completeness of the interlocking of the two 
rotary members. This is accomplished by a screw and nut or screw 
cam. An instant complète interlocking of the two members when one 
was rotating at high speed would obviously be objectionable, as would 
,1 like instant complète disconnection. To overcome the difficulties 
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thus presented there is introduced a co-operating clutch device known 
by the descriptive name of a multiple dise clutch. Ignoring other fea- 
tures, thèse dises are really two sets of dises each set rotating with, 
because attached to, its own rotating member. ' The pressure applied 
by the driver through giving a turn to the screw brings thèse dises 
into the desired closeness of contact until at the maximum the friction 
becomes sufficient to make the wheel axle move along with the engine 
shaft. The only différence between thèse claims is that claim 1 de- 
scribes the mechanism by which the resuit is accomplished as the super- 
imposed mounting of the rotary members, the screw and nut mech- 
anism, the multiple dises, and the means by which the movement and 
pressure of the dises are imparted through die screw and nut contriv- 
ance. Claims 4 and 5, on the other hand, describe the operating con- 
trivance not by its mechanism but by its placement in the outer end of 
the hub. 

The second EUett patent applied for February 16, 1911, is No. 
1,018,890, issued February 27, 1912. The claims in issue are 1, 8, 
9, 11, and 12. Thèse are likewise ail combination claims. The de- 
signed clutch which the patentée had in mind was one substantially 
like the design shown in the Ellett first clutch, but embodied the idea 
of an advancement, in that instead of the interlocking pressure being 
applied by the operator up to the maximum, tliis maximum was nor- 
mally applied by means of springs, and the pressure was graduated 
by the operator through a releasing act. The mechanical différence 
in construction is that the screw cam mechanism in the place of being 
used to directly exert pressure of dise on dise is used to press back 
the action of the spring so as to release the pressure which the spring 
would otherwise cause to exist between the dises. This second pat- 
ent discloses two ways of accomplishing this improvement. The ad- 
vancement thought is made clear by an understanding of elther. 

Next in chronological order of application and issue is the Harley 
patent under which the défendants manufacture and justify. The 
date of the application is October 9, 1911; the number of the patent 
1,020,199, and the issue date March 12, 1912. The claims of this 
patent are very limited, and admittedly protect only spécial forms of 
construction. 

The third Ellett patent was applied for April 15, 1912; bears the 
number 1,071,992, and was granted September 2, 1913. The only daim 
in issue is claim 1. This as ail the others is a combination claim. The 
file wrapper discloses the fact that this claim was rejected on the pat- 
ent to Harley. The objection was met by an affidavit carrying the 
date of the invention back to a date prior to October 9, 191 1, the 
date of the Harley application. Incidentally there would seem to be an 
error in défendants' paper book which gives the Harley application 
the date of April 9, 1911. Without going into any discussion of the 
différences of construction between the respective devices of the plain- 
tif! and défendant, or between that of the défendant and the design 
of the devices disclosed by the Ellett fîrst and second patents, but, 
leaving this where it is left by the experts upon the one side and the 
other, supplemented by the arguments of counsel, we content our- 
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selves with a statenient of the conclusion reached, which is that ail 
vvhich was left for the claim of an exclusive proprietary right in any 
inventer was one limitée! to his spécial features of construction or spé- 
cial combination of known cléments or both. In view of the fact 
that the claims of the EUett patents are limited to the combinations de- 
scribed, there can be no infringement unless the combinations involved 
hâve a substantial identity. McCormick v. Talcott, 61 U. S. (20 How.) 
402, 15 L. Ed. 930. 

_ Our further conclusion is that there is no substantial identity of com- 
bination use of what was described by the prior art in the device of the 
défendant and the devices disclosed by either the Ellett first or sec- 
ond patent. Each inventor did what he had the right to do. He went 
to what the prior art had in store, making his own sélections there- 
from and adding any improvements of his own devising which would 
cément the combination he had formed. This combination became his 
exclusive property as a combination unless its substantial like had 
been before found. The conclusion above stated results in a finding 
of no infringement of either of thèse patents. Neither this conclusion, 
nor the résultant fmding, applies to the first claim of the third patent. 
There is in the device the design of which is disclosed in the Harley and 
the third Ellett patent a more than substantial likeness. Thèse conclu- 
sions are consistent with and find some confirmation in the Patent Of- 
fice expériences of the several applications. The claims of the Har- 
ley patent were allowed without the suggestion of an interférence or 
other claim of conflict with the patents before granted to Ellett. Claim 
1 of the third patent was rejected because of the existence of the Har- 
ley patent. The respects in which the conception of the device which 
was in the mind of Ellett as described in his application for his third 
patent was an advancement upon the prior art were that without sac- 
rificing the superimposition of the rotary members, the clutch as an 
entirety was mounted upon a stationary shaft, and the arrangement of 
the springs afforded easy access for adjustment purposes. 

[4] Before discussing the évidence by which the date of this in- 
vention is sought to be carried back of the Harley device a recapitula- 
tion of the salient features of the inventive situation may serve to clar- 
ify the view of the points of controversy. The prior art left room 
for invention in the improvement of the then known devices. It 
would seem that both the plaintiff and défendant are committed to this. 
They are likewise committed to the corollary proposition that any al- 
lowable claims to exclusive proprietary rights must be limited to the 
spécial improvement conceived and patented. The thought is easily 
grasped that the real invention might lie in the conception of some ad- 
junct capable of conjoint use with the éléments of any combination 
already known or subsequently hit upon. An invention which would be 
patentable might, on the other hand, consist of a novel combination 
of known éléments or one in which some of the éléments themselves 
were new. The designer of such an adjunct'could not coniplain of the 
designer of another and différent adjunct, nor could the patentée of the 
one combination exclude a second inventor f rom claim to a patent for 
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another and différent combination. It is conceivable that the différence 
between a combination and one which had preceded it and been pat- 
ented might be confined to a single élément. If the effect of this one 
change wa.s to change the character of the whole combination, the sec- 
ond would not be an infringement of the patent. If however, the effect 
of the change was to leave the patented combination substantially un- 
changed, infringement would be clear. It is further conceivable that 
a patented dcvice might be improved by the addition of a novel adjunct 
adapted to bc used in conjunction with the combination of éléments 
which had been patented. vSuch use would be a real conjnnctive use. 
If, however, tlu; improvcment coukl not be used with the éléments of 
the prior device, but only as a substitute for some essential part of the 
old combination, so that the first combination was whoUy destroyed, 
and a substantially new combination was formed, the patented device 
and the new one could not be said in any real sensé to be capable of 
conjoint use. The two devices are différent things and the inventions 
différent inventions, because each is of a combination not substantially 
like, l)ut dift'erent from, the other. A younger device might be an in- 
fringement of either, but could not infringe both combinations, or it 
might be a still différent combination and not infringe either of the 
older ones. The latter is the conclusion reached under the facts of 
this case. 

The ix)int made that the allowance of the Ilarley claims upon an 
application pending at the same time as the EUett reissue and second 
•jatent is an adjucucation of the cjuestion, and a prima facie finding 
in favor of the défendants is more seeming than real, because the mère 
issue of the patent is consistent with the allowance of a very narrow 
claim. We do hâve, however, the prima facie finding that the claims 
of the Ilarley patent and claim 1 of the Ellett third patent are in con- 
flict, nor is the plaintiff in a very strong position to deny the propriety 
of the allowance of this claim. On the face of the patent situation 
the Harley invention is prior in time. In supporting his claim to pri- 
ority of invention in fact Ellett, unfortunately for himself, has cre- 
ated an obstacle to a finding of the validity of his patent. His proofs 
disclose the invention to bave been perfected and the device put into 
use, not only before the Harley filing date, but so long before his own 
application that the time given him within which to apply that he pri- 
ma facie has lost his right to a patent. Abandonment to the public, or 
such dedication to be inferred from public commercial use, is incon- 
sistent with the claim of an exclusive proprietary right, and is suffi- 
cient ground for the déniai of the grant of a patent. When more than 
two years elapse after the invention is made, the inventer must as- 
sume the burden of excusing the delay and overcoming the presump- 
tion of dedication from commercial use. The duty of making clear 
the right is emphasized when the rights of others hâve intervened. 
One who with free access to the prior art, including what is in public 
use, invents an improvement and promptly follows this up with an ap- 
plication for a patent cannot, without clear proofs of a prior right in 
another, be deprived of the rights thus acquired, nor by a belated pat- 
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ent application. Without such proofs the issue of a patent after a 
grant to another cornes too late. No finding of priority of invention 
can be hère made without a finding that the date of the invention was 
at least over two and probably four years before letters patent were 
asked to be issued. This delay stands unexcused and unexplained to 
that degree of satisfactory clearness which the rules of law require. 
It may be that this finding works a real injustice to Ellett. There is 
rooni in this case for the suspicion which every inventor is prone to 
entertain that anotlier has availed himself unfairly of information 
which the inventor suppHed. This explains the entertainment of the 
suspicion whether wcll or ill founded. The rules of law, however, 
cannot with safety be made to yield to cases of individual hardships 
or to any of the considérations hère advanced. A spécial exclusive, 
and because of this valuable, privilège is given to inventors. It is 
necessarily hedged about with conditions. One of thèse is that appli- 
cation for the grant of it must be made within a limited time. The 
failure to so apply leads others into expenditures and lawful ventures 
of the benefits of which it would be unjust to deprive them. 
The bill of complaint is accordingly dismissed with costs. 



WOLF V. NATIONAL PARLOR SUIT CO. 
(Distric-t Court, E. D. New York. July 25, 1917.) 

1. Patents <®=366— Anticipation — Prior Patent Issued on L.wer Applica- 

tion. 

A patent is not available as an anticipation of another patent upon 
the devicG of whicli it is expressly claimed to be an iniprovement, anci 
which, althongh of later issue, was flrst applied for. 

2. WoRDS AND Phrases — "Engage." 

"Engage," as used in a patent claim, does not necessarily mean "gear 
or tnesh with." Two plates can only engage by putting them in some 
hearing contact with each other. l)nt an eiigageineut inay exist between 
two surfaces without the plurality of engagements going to malîe up a 
gear or mesh. 
.'i. Patents <s=>,32S — Validity and Infringement — Corner Lock fob Bed- 

STEADS. 

The Wolf patent, No. 1,120,638, for a corner lock for bedsteads, held, 
valid, and claims 2 and 3 infringed. Claims 1, 11, and 12 held not In- 
fringed. 
4. Patents <3=>H28 — Vaijdity and Infringement — Corner Lock for Bed- 
steads. 

ïhé Wolf & Governale patent, No. 1,143,796, for a corner lock for bed- 
steads, held valid, but not infringed. 

In Equity. Suit by Aaron Wolf against the National Parlor Suit 
Company. On final hearing. Decree for complainant in part and for 
défendant in part. 

Irving M. Obrieght and Clair W. Fairbank, both of New York City, 
for plaintifif. 

Munn & Munn, of New York City, and W. S. Duvall, of Chicago, 
111., for défendant 

€=3Far other cases see same tapie & KJ:Y-NUMBER in ail Key-Numbered Dlgests & lodezM 
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CHATFIELD, District Judge. The plaintiff is connected with the 
Metallic Flexible Hose Company, whicli is in the business of making 
corner locks for métal and wooden beds, and uses the patent rights of 
the plaintiff therefor. He shows title either as patentée or assignée 
to the patents in suit, and sufficiently supports his claim as coinventor, 
in some of the patents which will be hereafter set forth, although the 
défendant has intimated in the record that the invention was that of 
the copatentee or some workman. 

It is unnecessary to state in détail the gênerai scope of the prior art 
and the development of corner locks for bedsteads, except as some 
particular feature of the prior art patents enters into the présent case. 

The gênerai form of a wedging or dovetailed connection between 
iron parts attached to the sides and head of a wooden bedstead, the 
changes occurring when iron and brass bedsteads made the use of slats 
unnecessary, and the form of large iron castings which encircled the 
corner posts, with apertures in the solid casting for insertion of the 
wedging parts, are matters of common knowledge. Thèse large cast- 
ings were heavy, easily breakable, and uneven in size, unless expen- 
sively prepared to give uniformity. 

A number of ])atents hâve been introduced beginning with Bail, No. 
2,562, of April 16, 1842, and llostwick, No. 166,961, of August 24, 
1875. both of which présent wedging or dovetailing iron pièces to hold 
together the side slat and the end of a wooden bedstead. The patents 
to Barcalo, No. 536.368, March 26. 1895 ; Mellon, No. 554,132, Feb- 
ruary 4, 1896; Newman & Bothwell, No. 576,224, February 2, 1897; 
Dyer. No. 591,960, October 19, 1897; Walton, No. 644,481, February 
27, 1900; Williams, No. 691,427, January 21, 1902: Newell, No. 714,- 
733, December 2, 1902; Strobel, No. 732,133, June 30, 1903; Ben- 
jamin, No. 733.127, îdy 7, 1903; Nelson, No. 789,869, May 16, 
1905 ; Nelson, No. 79-+,039, July 4. 1905 ; Nelson, No. 800,006, Sep- 
tember 19, 1905; Murphv, No. 822,682, June 5, 1906; Kutz, No. 
853,927, May 14, 1907; Berry, No. 921,349, May 11, 1909; Merri- 
weather. No. 953,480. March 29, 1910; Duke, No. 954.563, April 12, 
1910; Fox, No. 1,055,392, March 11, 1913— ail illustrate the pro- 
gressive application of a cast-iron corner post to a métal bed and the 
use of varions forms of wedging joints therewith. 

In the patents to Mellon and Nelson (789,869) a boit with a winged 
nut is substituted for the wedge, and the parts are brought into con- 
tact upon more than one surface so as to insure the tight fastening 
])roduced by tlie wedge. 

In Dyer, \\'illiams, Merriweather, and Duke the wedging action is 
obtained in connection with a tenon like a boit head. 

In Mellon, Newman, Benjamin, Berry, Merriweather, and Nelson 
(789,869) the fastening is accomplished by using for the wedging or 
tightening action the various faces of the angle iron forming the end 
of the side rail. 

In some of thèse patents, as in Mellon, the end rail is inserted in an 
opening in the block, while the angle iron side rail is applied on the 
outside of the block for holding by a winged nut. In other patents, 
as in Berry, in an English patent. No. 2,371, of 1897, to Samuel Bott, 
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and in Benjamin, the angle iron of the side rail is inserted in an open- 
ing within the casting or block forming the corner lock. 

In the patents to Walton, Duke, Nelson (789,869), and Okun, No. 
1,001,882, use is made of two bolts or tenons through openings in the 
side rail to, fasten it firmly, by lugs or screws, while in Williams, Fox, 
and Merriweather the use of one fastening upon each flange of the 
angle iron, in order to secure rigidity by means of two points of con- 
nection, is plainly shown. 

In a nuniber of patents the présence of the necessary shoulder or 
part to which attachment is desired (wherever that may be required) 
is secured by adding to the casting or creating in the casting a métal 
surface which shall présent the proper shape for the use intended. 

In a métal bedstead an end bar is necessary to hold the corner locks 
rigid as a part of a frame in lieu of the solid board furnished by the 
head' of the wooden bedstead. 

The patents cited show the employment of similar methods of fur- 
nishing contact for attachment of thèse end bars to the corner locks 
to those used for the joints between the side bars and the corner 
blocks. But it is évident that in most instances the connection between 
the corner block and the end rail is made permanent, and need not be 
so easily separable as in the case of the side rails, which are intended 
to be removed when the bedstead is taken apart. 

The problem is to make this joint so that the setting up and taking 
down of the bedstead shall be easy without the use of tools, and yet 
that the joint shall be as rigid and strong as that furnished by the 
fixed attachment of the end rail itself . No mechanical invention would 
be shown in applying to a side rail the form of surface which had 
given a rigid joint, when used with an end rail in an earlier patent, if 
the only change was in the substitution of a wedge or boit for a rivet. 
Nor would the obvions requirements and methods of making a corner 
block from sheet métal instead of cast métal of themselves constitute 
patentable novelty. The stamping or bending out of lugs in the place 
of casting a part in the same position was old in the art before Wolf's 
time, and ail ideas of tightening by a wedging contact which had been 
made plain in the cast iron corner blocks were open to those who 
sought to use a différent material or to gain lightness and commercial 
advantage with strength of construction by the substitution of a hol- 
low sheet métal fastening. Nor would the use of sheet métal in the 
place of cast métal of itself be patentable so long as we are concerned 
with the form and combination of parts of the device. 

Thèse patents are not process or method patents, and the claims of 
invention or originality dépend upon the combination of mechanical 
ideas shown by the device produced as a combination, when considered 
from the standpoint of the mechanical accomplishment which each 
part of the device furnishes. Economy of weight, price, or breakage 
would not of themselves présent any différence in the mechanical use 
of the part substituted for the purpose of effecting the saving. In- 
ventive novelty might be introduced by the use of the necessary parts 
to meet the needs presented by the différence in material. But, if the 
need is the same as that shown by the former material, the application 
of the old shape or form to suppiy the same need in a différent part 
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of the structure, when made out of the new material, could not be 
made the basis of a claim of invention. 

When the idea of using sheet métal or stamping the material for 
corner locks came into use as is illustrated in the Shapiro patent, No. 
947,858, February 1, 1910, granted upon an application filed October 
9, 1909, the advantages were plainly apparent. The idea of shortening 
the side bar for purposes of shipping was shown in Newman & Both- 
well. No. 576,224, in 1897, while the year before Mellon, in patent 
No. 554,132, disclosed the idea of turning the side rail or reversing 
it so as to make the channel iron available for holding slats. Several 
of the patents, such as Williams, 1902, Benjamin, 1903, Kutz, 1907, 
and Berry, 1909, hâve the same feature. The idea of adjusting the 
length of the side rail by making the attachment doser or further from 
the end of the rail is obvions, and is used by Okun, but not by the 
plaintifif. 

But failure to secure strength and rigidity with simplicity of con- 
struction and opération and without great weight or size is shown by 
the record to hâve been the resuit, until the plaintiff, with one A. 
Governale, began to file a séries of applications in the Patent Office 
showing the use of a sheet métal housing, stamped from a single pièce, 
of such shape that the difficulties were overcome. 

The idea of making the structure by stamping from sheet métal 
was old. Shapiro, supra; Okun, No. 1,001,882, of August 29, 1911. 
The gênerai idea of stamping the blank so that it could be folded to 
bring various parts into the position desired was well known in the 
paper box and pattern art, as well as in métal adaptations of the same 
idea. The inventors, W"olf & Governale, attempted to plan a combina- 
tion which vvould give the wedging and locking eiïects of the prior art 
by the use of parts which could be presented after folding up a blank 
so as to furnish the bearing and supporting surfaces where needed. 
Their solution of the problem, like that of the défendant, was aimed 
at a practical, satisfactory, and cheap plan or pattern for the blank, 
and a strong, simple combination of the three or four essentials in each 
structure. The insertion of lugs or plates, through openings in which 
a wedge or boit could be driven to fasten the lock to the hollow métal 
post or flat rail, was old, and no novelty vi'as presented by the use of 
thèse ideas. 

The record shows that W^olf & Governale succeeded in making a 
lock which met the need in most ways. Tlicy described this in an ap- 
plication filed June 11, 1912, but which was not fmally allowed bv the 
Patent Office until June 22, 1915, under patent No. 1,143,796. " Suit 
is brought upon this patent on claims 5, 6, and 7. Of thèse claims 6 
and 7, which do not specify the housing as tubular, were submitted as 
amendments in the Patent Office as late as April 12, 1915. 

It is hence chargcd that the plaintiff was able to draw its claims with 
référence to the defendant's construction at a date long after the filing 
of the plaintifï's application, and the argument is drawn that the plain- 
tiff thereby sought to cover and to render infringing the defendant's 
device. 

Rut in the meantime Wolf filed an application on August 2, 1912, 
resulting in patent No. 1,148,256, and another one upon the 14th of 
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June, 1913, which appears to hâve been allowed as an improvenient 
over his patent No. 1,048,256. Upon the application of June 14, 1913, 
he was allowed patent No. 1,120,638, upon the 8th day of Decembcr, 
1914, which is one of the patents in suit. Thus not only was the im- 
provement patent issued first, but it recites that it relates to an inven- 
tion of the gênerai type shown in the other Wolf & Governale patent, 
which was issued Decemher 24, 1912, No. 1,048,256, upon the applica- 
tion filed subséquent to that for patent No. 1,143,796, the first patent 
in suit. 

It also appears from the record that Governale then, with another 
person of the same name, ceased his gênerai work with Wolf, and 
upon the 15th day of January, 1913, filed an application for a patent 
which was finally issued on the 29th of April, 1913, under No. 1,060,- 
180, for a corner lock embodying many of the featurcs shown in the 
Wolf & Governale lock, but with différent methods of holding and 
fastening the parts. 

It is unnecessary to consider whether this was valid as an improve- 
nient patent or valid as an independent patent, and the record shows 
that the structure is complicated so that commei-cially the art has de- 
veloped in the direction of the \Volf patents as distinguished there- 
from. 

The présent suit involves claims 1, 2. 3, 11, and 12 of the Wolf pat- 
ent No. 1,120,638, which, as has just been stated, was subséquent in 
application, but prior in point of issue to the other patent in suit. No. 
1,143,796. 

[1] The défendant has based much of its argument in its brief upon 
suj)i50sed anticipation by the Wolf & Governale ])atent. No. 1,048,256, 
issued Decemher 24, 1912: that is, prior to the issuance of hoth of the 
patents in suit. This patent, as has been stated, was bascd upon an 
application filed August 2, 1912, and is ex])ressly clainied as an im- 
provement upon the application resulting in ])atcnt No. 1,143,796, and 
is not available as an anticipation against that jiatent. The Barbed 
W^ire Patent, 143 U. S. 275. 12 Sup. Ct. 443, 450, 36 L. Ed. 154; 
Suffolk Co. v. Havdcn, 70 II. S. (3 Wall.) 315, 18 I,. Ed. 76; Ide v. 
Trorlicht et al., 115 Fed. 137, S^ C. C. A. .341 ; Centurv Elec. Co. v. 
Westinghouse E. & Mfg. Co., 191 Fed. 354, 112 C. C. A. 8. The dé- 
fendant is not a manufacturer, but it makes and sells bedsteads and 
procures the bedstead corners from a comnany known as the Seng 
Company, which, according to the plaintiffs testimony, is the only 
business competitor having a successful sheet métal bedstead corner 
lock which has been upon the market since Wolf brought out his form 
of device. 

It appears from the record that the Seng Company and its counsel 
are actually conducting this suit for the défendant, and the alleged in- 
fringing device is made in accordance with a patent to one Morris B. 
Okun, issued under No. 1,126,068, upon the 26th of January, 1915, 
on an application filed February 28, 1914. This Okun patent, which, 
as has been pointed out, was granted prior to the Wolf patent, No. 
1,143,796, makes usc-of the idea of turning end for end and hence re- 
versing the channel iron side rail, of niaking the length of the bed ad- 
justable by furnishing two notches at each end of the side rail, either 
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of which can be used for the insertion of the wedge part, and employs 
a boit with a winged nut to clamp together the locking structure. This 
Okun patent is the property of the Seng Company, and there bave 
been introduced in évidence three other patents to Okun. No. 1,001,- 
882, August 29, 1911, describes a fastening generally consisting of a 
notch or socket to receive a tenon or knob firmly affixed to the side 
rail. The second Okun patent was issued under No. 1,076,838, upon 
the 28th day of October, 1913, and shows another form of corner with 
a différent shaped slot for the receipt of a tenon, similar to that in 
the previous patent. Thjs patent makes use of a sheet métal housing. 
The third Okun patent. No. 1,083,938, issued upon the 13th of Janu- 
ary, 1914, shows a metallic blank folded after stamping into such form 
and shape as to furnish parts for the attachment of the side rails and 
end rails, and thèse rails are in turn fastened by a boit with the winged 
nut used in the fourth or latest Okun patent. 

The third Okun patent, granted upon an application filed August 1, 
1913, shows a horizontal and a vertical lug stamped out and bent back 
from a blank forming the lock, in such positions as to come in contact 
with the sides of the end rail, while forming a right angle with each 
other. This particular arrangement is also shown in the last Okun pat- 
ent under which the alleged infringing device is manufactured, and the 
défendant seeks to distinguish this feature from the Wolf patent in 
suit, No. 1,120,638, by pointing out that in the Patent Office Wolf 
contended for originality and patentability in making thèse two lugs 
engage or come in contact with each other so as to form a rigid sup- 
port. It is évident that, if riveted to a solid iron rail, the Okun struc- 
ture would be rigid, as the lugs could not be bent down toward each 
other, even though not in contact at the outset, and both Okun and 
Wolf show the same improvement over Shapiro which was fînally 
allowed by the Patent Office. 

In the Shapiro patent. No. 947,858, of February 1, 1910, the two 
lugs are eut from op]X)site or parallel sides of the corner lock, and 
rigidity against bending is secured by inserting the end of the head rail 
into the structure of the corner lock itself. In another form of Sha- 
piro a single lug is used, extending vertically instead of horizontally, 
but with two rivet holes in the lug, as in Walton. This would insure 
against twisting of the rail upon the lug, that is, upon the pivot which 
W^olf testifies was one of the commercial grounds for criticism in his 
first patent in suit. No. 1,143,796, and we thus iind that the second 
Wolf patent was an improvement over earlier Wolf patents and over 
Shapiro in the same sensé in which Okun seeks an improvement by 
a change similar in resuit, but with a slight différence in construction. 

The only évidence as to priority of invention between Wolf and Okun 
is furnished by the date of application. Ou August 2, 1912, when the 
application for patent No. 1,048,2.S6 was filed, Wolf was still using 
the single lug. On January 13, 1913, Okun had not found out the use 
of a double lug, and in fact was not using the boxlike corner lock, but, 
as shown in application for patent No. 1,076,838, was constructing 
his corner lock of différent sections of angle iron. But on June 14, 
1913, Wolf applied for the patent No. 1,120,638, and was immediatelv 
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followed on August 1, 1913, by Okun, who then used the box-shaped 
stamped housing or métal lock with the pair of lugs placed at a right 
angle to each other for the support of the end rail. 

But Wolf did not get his patent at once. The Patent Office rejected 
this several times after January 13, 1914, when the Okun patent, Np. 
1,083,938, was actually issued, and Wolf, while distinguishing from 
Shapiro, by claiming benefit from having two lugs at right angles and 
engaging so as to furnish rigidity, was evidently aware of the advan- 
tage of so wording his claims as to cover the device in which the two 
lugs were at right angles, but not in contact. 

If an interférence had been declared between Wolf and Okun on this 
question, priori ty of invention might hâve been determined in the Pat- 
ent Office, but the Okun patent having been issued, the Patent Office 
contented itself with allowing the Wolf claims in the broader form, 
and claims 1, 2, 3, and 12 of patent No. 1,120,638 are not limited to a 
structure in which the two lugs are in contact, while claim 1 1 expressly 
spécifies that the two lugs engage with each other. 

[2] It is unnecessary to consider the contention raised by the de- 
fendant that the word "engage" means "gear or mesh with." Two 
plates can only engage by putting them in some bearing contact with 
each other. An engagement may exist between two surfaces without 
the plurality of engagements going to make up a gear or mesh. 

[3] It will be held, therefore, that Wolf shows earlier than Okun 
the idea of stamping out and folding over the rigid right-angle support 
for the end rail, and the device in suit must be held to infringe claims 
2 and 3 of the Wolf patent, No. 1,120,638, if thèse claims are valid 
as broad basic claims for this form of housing. Both Wolf and Okun 
thus must be held to show the same invention. Okun cannot claim as 
new his method of arranging the lugs, which are the mechanical équiva- 
lent of the structure of prior date in the Wolf application. 

[4] There remains the more serions question as to the gênerai form 
of the housing or boxiike structure made from the blank métal stamp. 
As bas been already said the Shapiro patent, which the record shows 
is owned by the Seng Company, manufacturer of the alleged infring- 
ing device, disclosed as early as February 1, 1910, the use of the hous- 
ing or box stamped from a sheet of métal and folded like a pasteboard 
box into such form as to bring the desired parts into place. Shapiro 
also showed a box tubular in character, in the sensé that it made use 
of the four side supporting walls formed by folding up the stamped 
blank, and left the ends open, as no use was to be made therefrom. 
But Shapiro attached his angle iron rail upon the outside of this box, 
while Wolf & Governale employed the tubular box for the purpose 
of receiving the rail inside the box. The particular idea of inserting 
the rail was not of itself patentable novelty. In addition, this was 
shown in the English patent to Samuel Bott, of which copies hâve been 
on file in the United States since 1897, this patent being British patent 
No. 2,371, of 1897, and also the Dyer patent. No. 591,960, of October 
19, 1897, and other patents of the cast iron art. 

But Wolf & Governale applied the sheet métal tubular box as an 
outside casing for the structure within which they were to lock the 
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parts holding the side rail of the bed, and also to bend out the parts to 
which the end rail vvould be attached. This idea is made use of in the 
Okiin patents, Nos. 1,083,938 and 1,126,068; but Okun seeks to avoid 
infringement by describing an irregular-sided métal box which could 
not be called a tube, f rom its shape in the direction in which the side 
rail is inserted. In fact, the Okun device bas more sides, when viewed 
from any standpoint, than could properly be located in a purely tubular 
structure. In this sensé Okun undoubtedly avoids the charge of in- 
fringing those claims of the Wolf & Governale patents which specify 
the tubular box. Thèse claims got through the Patent Office by 
emphasizing the economical and simple arrangement in which unnec- 
essary parts were avoided. Okun could not form the parts which he 
requires from a blank which would give a housing tubular in shape. 
It is therefore évident that the Wolf patent, the Wolf & Governale 
patents, and the Okun patents hâve patentable improvements over the 
prior art, but Okun certainly does not infringe claims 1, 2, and 5 of 
patent No. 1,143,796, nor claim 1 of patent No. 1,120,638, which are 
limited to the tubular member. Claims 2, 3, 11, and 12 of patent No. 
1,120,638 are not broad claims for the gênerai form of device. This 
had been presented in the application for patent No. 1,143,796. If 
thèse claims of No. 1,120,638 are not to be limited to the exact im- 
provement shown in the claims, they were anticipated by the disclos- 
ures of No. 1,048,256. Both of thèse patents were claime'd as improve- 
ments on the earlier application, and must be so construed. Otherwise 
the claims of the generic patent would be invalid for double patenting. 
Apart from the generic idea, the structure of No. 1,120,638 is not 
shown by No. 1,048,256. 

When, therefore, Wolf & Governale seek to show a broad claim for 
"a member formed from a sheet métal blank * * * having an 
opening in the end thereof * * * jnto which a side rail may slide 
endwise, * * * with a fastening member extending vertically 
through said first mentioned member," as set forth in claims 6 and .7 
of patent No. 1,143,796, it would be necessary to conclude that they 
did not mean what they said when they limited claim 6 and claim 7 
by making one part or side of the member (which was tubular in form 
but which was not so described) présent a "transversely extending edge 
for engagement with the under side of said side rail," as in claim 6, 
or as in claim 7, "a supporting member * * * for engagement 
with the lower side of the end portion of said side rail," This Okun 
and the défendant do not show. 

Thus Wolf & Governale, while they finally used in claims 6 and 7 
language broad enough to cover a five-sided box instead of a four- 
sided tubular member, nevertheless bave plainly so limited themselves 
in their spécifications and drawings and in the meaning of the words 
expressed in claims 6 and 7 as to make impossible the absolutely basic 
claim for any kind of a blank métal box into which the side rail could 
be slid endwise. 

The Okun patents. Nos. 1,083,938 and 1,126,068, show the use of 
the blank métal box structure which was old in Shapiro, but with a 
use of that structure similar to the use made by Wolf & Governale. 
But the adaptation of this boxlike structure to this gênerai use was not 
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patentable novelty. The patentable combination allowed to Wolf & 
Governale, while valid, should not be so extended as to- include every 
form of stamped métal box or housing. 

There should be a decree that the claims of the patent No. 1,143,796 
and claims 1, II, and 12 of patent No. 1,120,638 in suit are valid, but 
not infringed. Claims 2 and 3 of patent No. 1,120,638 will be held 
valid and infringed. 



iEOr.IAN CO. V. CUNNINGHAM PIANO CO. 

(District Court, E. D. Pennsylvanla. August 3, 1917.) 

No. 1715. 

Patents <S=3297 — Suit for Infbingement— Peeliminaby Injtjnction. 

A patentée the validity of whose patent bas been determined by adju- 
dication or Its équivalent Is entitled tô a preliminary Injunction against 
Its infrlngement lu the absence of a showlng of sonie défense whlch 
makes his. rlght doubtful. 

In Equity. Suit by the iEolian Company against the Cunningham 
Piano Company. On motion for preliminary injunction. Motion 
^ranted. 

George D. Beattys, of New York City, and Joseph C. Fraley, of 
Philadelphia, Pa., for plaintiff. 

Michael D. Hayes and Francis M. McAdams, both of Philadelphia, 
Pa., for défendant. 

DICKINSON, District Judge. The person to whom letters patent 
liave been issued has a prima facie right of property in his invention. 
The right, however, is open to challenge, and the validity of the pat- 
ent, if challenged, must be established before the patentée has a right 
to its enforceriient. When, however, the question of validity has been 
in good faith determined in his favor, the right conferred by law is no 
right unless the law also uphclds the owner in its exercise: The right 
may thus be determined by adjudications or by their équivalent in gên- 
erai acquiescence. No one except parties and privies are bound by the 
one, and no one by the other. Ail other disputants of the right hâve on 
their side the right to haye the question determined as against them. At 
the stage at which the parties in the instant case bave arrived, the ques- 
tion is not one of the rights of the parties as they will be determined on 
final hearing, but the présent status with respect to the rights asserted 
and denied. That of which we are in search is a modum vivendi dur- 
ing litigation. The rights of the parties under the ad intérim conditions 
are just as much rights as those accorded them after final hearing and 
just as dépendent upon équitable considérations and légal principles. 
A patentée who claims the right to forbid another to make, use, or vend 
a device must establish the validity of his claim before the law will 
«nforce the prohibition. One who asserts a right to appropriate that 
which has by law been determined to be the property of another must 

(gz^For other cases »ee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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respect such right of property until his right of appropriation lias bcen 
established. This is merely "a working rule," and demands subniission 
to any practical hardship which may resuit, compensation for whicli 
is made by the one in whose favor in the first instance the rule works 
being made answerable to the other who is finally found to hâve been 
in the right. The rule is only invoked when one of the litigants or the 
other must be left in possession pendente lite. Which it shall be is to 
be determined as is any other question. One recognized principle is 
that of the prima facie right. Another is the préservation of what is 
known in law Latin as the "statu quo." Still another is the existence 
of a substantial doubt of the right of plaintiff. AU thèse and other ex- 
pressions to be found in the adjudged cases are nothing more than the 
features which in différent cases bave been emphasized. The real 
conclusion reached in awarding an interlocutory injunction is that under 
ail the facts and equities so far appearing in the cause the plaintiff 
should be left in the undisturbed assertion of his claimed right until it 
is determined that his claim is groundless, subject to his liability to 
make good any loss thereby sustained by others. A patentée the va- 
lidity of whose patent bas been determined by adjudication or its 
équivalent may invoke the benefft of this rule with peculiar force. On 
gênerai considérations the writ now asked for should l)e granted. The 
only inquiry left is whether anything has been made to ap{)ear which 
takes this case out of the gênerai rule. It has been urged upon us with 
earnestness and force by counsel for défendant that thèse differentiat- 
ing features do exist. The observation that in view of the prior art the 
defendant's use of its mechanism is sanctioned by wdiat has long been 
donc is prima facie met by the admitted fact that for 15 years the 
piano trade has recognized and admitted the claimed exclusive property 
rights of the plaintiff'. The further suggestion that the défendant is 
within the rule followed in Ney v. Drill Co. (C. C.) 56 Fcd. 152, 
Welsbach v. Incandescent Co. (C. C.) 100 Fed. 648, Williams v. Mc- 
Neely (C. C.) 56 Fed. 265, Blakey v. Mfg. Co., 95 Fed. 136, 37 C. C. A., 
27, and other cases, in that it also is manufacturing under an issued pat- 
ent, is met by the double fact [not only] that the right of the défendant 
to ail the rights granted by its patent is not disputed, but that in the very 
application for this second patent a claim to a property right in plaintiff's 
invention was rejected by the Patent Office, and the rejection accepted 
by the second patentée on the express ground that the invention be- 
longed to the plaintiff by a prior grant. The rule invoked on the 
strength of Electric Co. v. Hall, 114 U. S. 87, 5 vSup. Ct. 1069, 29 L 
Ed. 96, Cawood Patent, 94 U. S. 695, 24 L. Ed. 238, McCormick v. Tal- 
cott, 61 U. S. (20 How.) 405, 15 L. Ed. 930, and many other cases 
that a mère resuit cannot be patented and that one man may use in 
combination éléments taken from the prior art to accomplish a resuit 
without trespassing upon the proprietary rights of anotlier man who 
had previously hit upon another combination for producing the same 
resuit, is of no aid to the défendant for the like reason that it has 
been decreed that the plaintiff has a proprietary right in the use of 
a mechanism which is in conflict with the mechanism which the 
défendant is using or one like it. It is not necessary to find now 
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that the plaintiff has the right claimed nor to deny to défendant 
its privilège to seek to establish the counterclaim of right set up 
by it, but it is found that the claimed right of plaintiff in so far 
established that it should be left undisturbed in its assertion until final 
decree. The correlated principle for which Shepard v. Carrigan, 116 
U. S. 593, 6 Stip. Ct. 493, 29 L. Ed. 723, and other cases are cited that 
as between tvvo improvers (no pioneer invention being involved), each 
claiming a combination, thère is no infringement if the combinations 
are not the same, or, in other words, may be differentiated, is inapplica- 
ble to this case because the claimed application is based upon the ad- 
mitted fact that ail but one of the éléments in plaintiff's mechanism are 
old, ignoring the appearing fact that the one is novel, and this one is 
of the essence of plaintiff's invention and of defendant's infringing 
mechanism. The distinction between the case at bar and the cases of 
combination claims cited by defendant's counsel is well illustrated by 
the action of the Patent Office in allowing the claims of the Kennedy 
patent application so far as not in conflict with the claims of the Young 
previously granted patent. The error of the défendant in its reliance 
on the Kennedy patent and its déniai of the patentability of the 
Young invention rests substantially upon viewing the Kennedy pat- 
ent as if it included the claims which were rejected and treating the 
Young patent as if its claims had been disallowed. It may be as- 
sumée! for our présent purposes arguendo that défendant will succeed 
upon final hearing in having the Young patent found to be invalid. As 
to this we express no opinion, contenting ourselves with a statement of 
the conclusion reached, as before stated, that the Young patent did in 
fact issue, and that it has (in equivalency) been adjudged valid and 
that the plaintiff is entitled to be protected by preliminary injunction 
in the status of its rights as thus established until final decree. In- 
fringement of thèse prima facie rights, being also found, and indeed in 
practical eff'ect not denied, an injunction may issue as prayed on the 
présent motion upon the giving of the usual bond. A formai decree to 
this effect may be submitted, its spécial terms and the amount of the 
bond to be settled by the court if not agreed to by the parties. 



THE DAVIDSON. THE GASTON. THE ANNA. 

(District Court, E. D. Virginia. June 2i), 1917.) 

Cor.T.TSiON (g=395(4) — Steamer and Mep;tixg Tow — Excessive Speed. 

A collision between a steamer passing down EliKal>etli river at Norfolk 
in tlie evenlng at a speed ot 12 miles au liour and a barge In tow of a tug 
passiug up to the auclioraKO grounds on the oast side of the river, both 
carrying proper lights, hcld due solely to the fault ot the steamer in 
going at too high speed, in a çrowded liarbor, aud for falliiig to exercise 
jwoper care to observe the lights of the tug and tow, which were the privl- 
ieged vessels, in time to avoid collision. 

In Admiralty. Suit for collision by the owner of the barge David- 
son against the steamer Gaston, with the tug Anna impleaded. Decree 
for libelant against the Gaston alone. 

<®=3For other cases see sanle topic & KEY-NUMBER )n ail Key-Numbered Dlgests & Indexe» 
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Hughes & Vandeventer, of Norfolk, Va., for The Davidson. 
Loyall, TayloT & White, of Norfolk, Va., for The Gaston. 
Hughes, Uttle & Seawell, of Norfolk, Va., for The Anna. 

WADDILL, District Judge. This litigation involves a collision 
which occurred on the 17th of January, 19l7, about 10:30 at night, in 
the Elizabeth river, Norfolk, Va., slightly to the southward and east- 
ward of the Lambert's Point piers. 

The barge Davidson, loaded with lumber, was in tow of the tug 
Anna, coming up the river, and at a point off the upper merchandise 
pier of the Norfolk & Western Railway the tug made her departure 
for the anchorage grounds for barges of the size of the Davidson, on 
the flats to the eastward of the river, just above Lambert's Point, and 
in the vicinity of the Black Buoy. The steamer Gaston, of the Old 
Bay Line, was proceeding down the river ôi route for Baltimore, and 
collided with the Davidson, striking it on the starboard side, forward 
of amidships, causing considérable damage. 

The Davidson filed its libel against the Gaston for the damage sus- 
tained, and the latter appropriately brought in the tug under the 
Fifty-Ninth admiralty rule. The Gaston is a freight steamer, in serv- 
ice between Norfolk and Baltimore, 212 feet long, 31.5 feet beam, 19 
feet deep, and 600 indicated horse power ; and the barge, also engaged 
in bay service, 197 feet long, 23 feet 10 inches beam, and 12 feet deep, 
on a hawser 225 feet long, in tow of the Anna, a small harbor tug, 55 
feet long, 14.5 feet beam, and 6.8 feet draft. 

The Anna insists that when about opposite the merchandise pier, 
having a disabled tug and tow of the New York, Philadelphia & 
Norfolk Railroad Company between her and the pier on her port, in- 
ward bound, and having shortly before passed another tug and 
tow of the same company to starboard, going out, she made her depar- 
ture while slightly to the eastward of mid-channel, for the anchorage 
grounds to the eastward of the river, to anchor the Davidson; and 
when near the Black Buoy she observed the Gaston coming down on 
her starboard, then about a mile away, off the merchandise pier at Pin- 
ner's Point, to which she gave two whistles, indicating her purpose to 
pass to starboard; that her signais were not answered, and that, when 
well to the eastward of the channel, a little beyond the Black Buoy, the 
Gaston, then about abreast of her on her starboard, gave a signal of 
one whistle, quickly followed by danger signais, and crashed into the 
Davidson while running at a high rate of speed; that at the time the 
tug's running and towing lights, as well as those on the barge, were 
properiy set and brightly burning. 

The (kiston contends that, upon going down the harbor well to the 
eastward of the channel, she passed on her port two tugs and tows pro- 
ceeding up the channel ; that she observed, down the channel, two other 
tugs and lows in the vicinity of and off Lambert's Point; that she first 
observed the red light of the Anna, when about 300 yards away on her 
port, when she blew one whistle and ported her wheel, to indicate her 
purpose to go to starboard, passing port to port ; that suddenly the tug 
shut in her red light, and showed her green, and in a few moments the 
244 F.— 31 
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barge showed its green light, when the Gaston gave danger signais and 
reversed her engines, but too late to avoid the collision. 

The master of the Gaston testified that she was making about 12 
miles an hour, and the mate about 8 or 9 miles; that the barge was 
not following in the wake of the tug; that no whistle of any sort was 
heard frdm the tug, nor did the Gaston observe the towing lights of ei- 
ther the tug or the barge, but only the red light of the tug before it 
changed its course, and the green light of the tug and barge afterwards. 

Upon this State of facts, the case turns upon whom the loss must 
fall for the damage caused by the collision. That the barge is free 
from fault is manifest, unless it failed to hâve up proper lights, run- 
ning as well as towing, or failed to properly follow the tug. There is 
no substantial évidence to sustain the latter position, and the court, 
after full considération of ail the testimony, including that of quite a 
number of experienced and intelligent navigators, of whom four were 
officers from the New York, Philadelphia & Norfolk Railroad fleet 
of barges then near the scène of the accident, is convinced that 
both the tug and tow had up their régulation running and towing lights, 
and that they were properly set and burning brightly. 

Considering the question of liability as between the tug and the Gas- 
ton,' holding the tug's lights as properly set and burning, it is difficult 
for the Gaston to escape liability, being the vessel charged with the du- 
ty of avoiding, as well the collision as the risk thereof, with the tug 
incumbered with a tow. The Georgetown (D. C.) 135 Fed. 854, 858. 

With the channel straight for mote than a mile, and largely crowded 
with shipping, two tugs and tows having passed within a mile, and 
two others immediately beyond the scène of the collision, admittedly 
seen, there was no good reason why, had those in charge of the Gaston 
been prope^rly observant and attending to their duties,. they could not 
hâve seen this tug and tow, however it was proceeding, whether to star- 
board or port, in ample time to hâve avoided a collision ; and the Gas- 
ton cannot, in any event, escape responsibility for her failure to greatly 
reduce her speed in navigating in this crowded channel in its then 
condition. 

The Gaston claims that, conceding the lights to hâve been properly 
set and burning, the tug is nevertheless responsible for having suddenly 
changed her course to port across the bow of the Gaston, after the lat- 
ter had given the proper signal of her purpose to go to starboard and 
pass port to port. That the tug would hâve made this maneuver, as- 
suming the facts toi be as contended for by the Gaston, is highly im- 
probable ; moreover, the court does not believe that the prépondérance 
of the testimony establishes that the tug attempted the maneu- 
ver indicated, nor is it inclined to accept the view that the Gaston, in 
the crowded condition of the harbor, would hâve attempted at that time 
to navigate still further to the eastward of the channel. 

After a full considération of the whole testimony, the court's con- 
clusion is that the Gaston is solely responsible for the collision, as well 
because of proceeding at too high a rate of speed as the failure to 
exercise the care required of her to se© and observe the lights of the 
approaching tug and tow, in time to avert the collision. 

A decree carrying out thèse views will be entered on présentation. 
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In re CHARLES WACKER CX). 

(District Court, D. Maryland. August 6, 1917.) 

Sales '©^K*), Contbacts ®=>10{4J— Uncebtaintt and Lack of Mittualitt 
— Pbice Guabantt. 

A coutract whereby a canner of tomatoes agreeçi to delive.' In the spe- 
ceedlng packlng season tomàfoes to be packed therein, whlch çontract 
guaranteed priées agalnst décline of speclfied reliable packs of standard 
tomatoes to date of shipment, was net so incertain and lacUlng In mu- 
tuality on accouut of the price guaranty clause tliat it was unenforceable 
and void. ; 

In Bankruptcy. In the matter of the Charles Wacker Company. 
On review of an order of the référée ruling that a provision of the 
bankrupt's contracts with claimants was so uncertain and lacking iii 
mutuahty that the çontract was unenforceable and void. Order re- 
versed, and claims allowed. 

Alexander Hardcastle, Jr., and Bartlett, Pôè & Claggett, ail of Balti- 
more, Md., for claimants. 

Richard S. Cûlbreth, of Baltimore, Md., for trustée. 

ROSE, District Judge. The bankrupt was a canner of tomatoes. 
It, and many others in similar lines of business in Baltimore and vi- 
cinity, had been in the habit in the winter and early spring of entering 
into contracts to deliver in the succeeding packing season tomatoes to 
be packed therein. 

In the first quarter of 1916 the bankrupt made such contracts with 
the claimants. It did not perform any of them and on or before the 
8th day of November, 1916, and after the close of the packing sea- 
son, notified each and every one of the claimants that it would not 
be able to make any deliveries; The price pi tomatoes had risen 
stéadily from the time the contracts were signed until they were 
broken. The aggregate damage suffered by the claimants by their 
breach vras between $20,000 and $25,000. Each of them contained the 
f ollowing clause : 

"Priées guaranteed agalnst" décline of the followlng reliable packs of stand- 
ard tomatoes to date of shipment: Roberts Bros.' Big R. Brand ; LangraU's 
Maryland Chief brand; McGrath's Champion brand; Foote's Oompass brand; 
Numsen's Clipper brand ; Schall's Terrapin brand ; ïorsch's Peerless brand ; 
Booth's Oval brand." 

The trustée says that this provision was so uncertain and so lack- 
ing in mutuality that any attempted çontract of which it formed a part 
was unenforceable and void. 

The référée so holding, the claimants hâve brought his ruling hère 
for review. 

The trustée and the learned référée rely upon Gelston v. Sigmund, 
27 Md. 334; Parks v. Griffith & Boyd Co., 123 Md. 233, 91 AtJ. 581 ; 
United Press v. N. Y. Press Co., 164 N. Y. 406, 58 N. E. 527, 53 
h. R. A. 288; Stout v. Hardware Co., 131 Mo. App. 520, 110 S. W. 
619. Thèse cases are easily distinguishable from the one at bar. In 
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some of them one of the parties reserved to himself the right to alter 
the contract. Such an agreement is obviously lacking in mutuality. 
In others as in Stout v. Hardware Co., supra, the court thought the 
method of priée détermination provided for was so difficult and un- 
certain that the contract was unenforceable. 

In the contracts before the court neither party retained any power 
to alter any of the terms. There is no légal and not much practical 
difficulty in ascertaining whether there was during the packing season 
any décline in the price of any of the eight brands mentioned and, if 
so, how much. 

In many lines it is necessary, or at ail events highly expédient to 
contract for goods months before they are to be delivered. Under 
such circumstances the seller frequently guarantees to protect the buy- 
er against a décline in the price of some leading producer or producers. 
Many millions of dollars of business are annually donc under con- 
tracts containing such guaranties. There is nothing immoral in them 
nor are they contrary to any public policy. Business men hâve use 
for them, and the courts should sustain them if legally possible. Un- 
der the facts hère presented there is no difficulty in so doing. The 
order of the référée must be reversed, and the claims allowed. 



THE CLEMATIS. 

(District Court, B. D. New York. August 1, 1917.) 

Seamen ®=>24 — Wages — Right to Paet Payment at Intebmediate Pobt. 

Seamen's Act March 4, 1915, c. 153, § 4, 38 Stat. 1165 (Comp. St. 1916, § 
8322), providing that everj' seaman shall be entitled to recelve on demand 
one-half the wages he shall hâve then earned at every port where the 
vessel shall load or dellver cargo before the voyage Is ended, is not to be 
construed to entitle a seaman, to recelve at intermediate ports any more 
than together wlth prior payments, wlU equal one-half the wages then 
earned. 

In Admiralty. Suit by Thomas Baxter and others against the steam- 
ship Clematis. Decree for respondent. 

Silas B. Axtell, of New York City, for libelants. 

Kirlin, Woolsey & Hickox, of New York City, for claimant. 

CHATFIELD, District Judge. This case involves two propositions 
which must be considered at the présent time. A number of other ex- 
ceptions to the Hbel hâve been argued which will be dismissed with- 
out particular or spécifie mention. 

The two propositions which must be considered arise from the fact 
that the Clematis is a British vessel, upon which the libelant Baxter 
shipped, signing articles at Havre, France, on September 14, 1916. 
The vessel arrived in New York on January 20th, and on January 
2Sth and 26th the libelants respectively demanded one-half of the 
amount of wages then unpaid. They had already received a sum equal 
to one-half of the amount then due. As has been held in The Jacob N. 
Haskell (D. C.) 235 Fed. 914, and The London (D. C.) 238 Fed. 645, 
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and The Meteor (D. C.) 241 Fed. 735, they were entitled to no more 
wages, and were properly marked off, and were not entitled to double 
damages for waiting tirae because thev were dismissed from the ves- 
sel under section 4529, R. S. (Comp. St. 1916, § 8320). 
The libel is dismissed, without costs. 
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SAME V. DENVER & R. G. R. CO. et al. 

(District Court, S. D. New York. May 17, 1917.) 

1. RAII.R0AD,S ®=3l54 CONTRACTS — CoN.STBUCTION. 

The Western l'acitic Rail\^ay Company, wliich owned a rigUt of way, to 
provide for construction of Its roud, made an issue ot bonds secured by a 
mortgage to coni])laiuant trust conipany as trustée. As a part ot the 
same transaction a nuniber of contracts were made. One of them, to 
which the Paoiflc Company, complaiuant, and two otlier rallroad com- 
panies (afterwards merged in défendant company) were parties, provlded 
that défendant should purchase tlie promlssory notes of the l'àcific Com- 
pany each six montlis in sucli amounts, it any, as mlght be requlred, to- 
gether with the earnings of the Pacific Company applicable thereto, to 
meet the niaturing interest on the l)onds and sinking fund payments re- 
qulred by the mortgage, the purchase money to be pald to complainant ; 
that such obligation should run with defendant's road and the contract 
should remain in force until the principal and interest of the bonds were 
paid in full ; also défendant waived exécution of the notes in advance of 
such payments, and, belng the owner of iiractically ail ot the stock of the 
Pacific Company, agreed to keep its stock issue sutiicient to legalize the 
notes. Hcld, that the paramount purpose of such provisions was to pledge 
the crédit of défendant as additional securlty to the purchasers of the 
bonds, and that the tact that default was made in the payment of Interest, 
the mortgage was foreclosed, and ail ot the property ot the Pacific Com- 
pany sold, so that it could no longer exécute valid notes, dld not relieve 
défendant from liability to the trustée on the contract. 

2. Raiijboads i^=s1~)4 — Cûxtkacts — Construction and Opération. i 

The default in the ])ayinent of interest on the tionds which resulted In 
the foreclosure having been (hie to the failui-e of défendant to make the 
advnnces agreed upon, sucli faiinre constitnted a répudiation of the con- 
tract which absolved the Pacific Company from the further dellvery ot 
notes thereundcr. 

3. RAII,K0ADS cg=;3f.'54 (\)NTKACT.S ( 'ONSTHICTION AN» OPERATION. 

While the contract riMpured the Pacific Coni])any to ajiply ail its gross 
earnings and income to cci-taiu s]iccitied jjuriioses, including payment ot 
interest aiul flie notes given defen<lanf, and i)Vovl(l('d fhat such covenant 
should run wifh its road into who.soever's hands it might corne, it further 
provided finit in case of default ^^•hereby a right of foreclosure should 
accrue, contiuuing for six nionths. the trustée might déclare the principal 
of the debt due and sel! ail of the iiroperty of the l'àcific Company, and 
might also termiiiate the contract. except tliosc provisions by which de- 
fendant gave further assurances to the bondlioldcrs which should remain 
unaffected witli fiie right in the trustée to enforce their spécifie perform- 
ance. Such a d(>fault did occur, the mortgage was foreclosed, and ail the 
property of the Pacific Company was sold, inclviding its rights under the 
contract, liut i'ese}-ving those of the trustée, and the purehaser refused to 
assume any liability under the contract. Jlild, that such tacts, under 
the clear ternis of the confi'act and in view of the fact that défendant was 
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in full control of the mortgagor, -dld not release défendant from the 
future performance of the obligations it assuined to the trustée for the 
benefit of the bondholders. 

4. Kailkoads iS=>l54 — Oontbacts — Validity — Ultea Vikes. 

The provisions of the contract by whlch défendant assumed obliga- 
tions to the bondholders of the Paclflc Company were not ultra vires, 
although they involved the purchase of notes before thelr Issuanee, taking 
Into considération the fact that défendant was vlrtually the owner ot 
that Company and In a position through stock control to enforce thelr 
issuanee, and also the continued existence and opération of that Com- 
pany. 

5. Railroads <S=>154t— Oontracts — Bkeaoh. 

At the tlme of Its last payment to the trustée under the contract de- 
fendant, through Its board of dlrectors, caused a notice to be publlshed In 
the public press, in efCect that it would pay no more deflciencies of the 
Pacific Company unless the bondholders Would consent to some arrange- 
ment by wMch their légal demands under the contract would be abated. 
No such arrangement havlng been made, it ceased making the payments, 
and at no tlme durlng the foreclosure suit dld it manltest any intention of 
asslsting the Pacific Company, although it owned flve-slxths of the stock. 
Held, that such répudiation and subséquent action eonstltuted a breach 
of the whole contract and gave an immédiate right of action to recover 
full damages for the breach. 

e. Bailboads ®=154 — Oontbact or Guaeanty— Termixation— Damagbs eob 
BafiACH. 

The contract, having provlded that it should "continue in full force and 
effect untll ail of the bonds shall be fuUy paid, principal and Interest," 
was not terminated by the accélération by complainant of the maturity of 
the principal under the terms of the mortgage, but remalned in force as 
to the deficiencies on instalLnients of interest maturing before the sale 
of the property, after applylng the earnlngs of the road, and thereafter 
as to tlie interest on so much of the mortgage debt as remalned unpald 
after the foreclosure sale, tlie amount to be determinéd by taking Its 
présent or actuary value. 

7. Railroads <g=l.")4 — Contract of Ouaranty — Measube of Liability — Val- 

■ UE of PBOPERTY ESTABLiaUED BY FORECI-OSUBK SALE. 

The prlce at whlch the property of the Pacific Company was sold at 
public auctlon must lie accepted as establlshing Its value for the purposes 
of the contract. , and défendant was not r?lieved from full Uabillty on ac- 
count of the balance remainlug due on the mortgage debt by the l'act that 
such priée was the upset priée fixed by the covirt on application of the 
majority bondholders or the fact that they became the purcliasers. 

K. Intesesï <S=>28, 37(1) — Rate after Maturity of Debt. 

On recovery of damages for breach of a contract to jiay money the 
Interest recoverable after defuult is governed by tlie law of the state of 
suit, and in New York the rate is the légal rate, regnrdless of the contract 
rate. 

In Equity. Suit by the Equitable Trust Company of New York, 
as trustée, against the Western Pacific Raihvay Company, and same 
against the Denver & Rio Grande Railway Company and the Western 
Pacific Railway Company. Decrees for complainant. 

See, also, 231 Fed. 478; 233 Fed. 335; 236 Fed. 813, 814. 

Thls cause cornes up upoii final hearlng on a dépendent bill in equity, an- 
(•illary to a bill of foreclosure whicli was itself ancillary to an original bill In 
foreclosure depending upou diverse citlzeushlp. On the 2d day of Mardi. 
t!)15, the plaintiff filed the original bill of foreclostu'e In tbe District Court of 
the United States for the Nortliem District of Callfornia against the Western 
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radfic Coinpiiiiy for tlio forerlosuro of ii mortgage hereinalter mentioned, 
and on tho 27rli diiy of May. r.)15, the anciUary bill of foreclosure was flled in 
this district foi' foreclosure of tlie samo niorts,'aMe upon assets located in tliis 
district. This liill, wliicli was Jiled on tlie same day, \yas to secure an adju- 
dication iiiion a coiitract enterc!! into Ix'twoen tlie défendant in tlie orisiual 
bill, tho Wcstoi'ii l'acilic Haihvay Conipany, the Rio Grande & Western Rail- 
way <'niii]siny, tlio Dcnver & liio (ii'ande (.'oniiiany, and tlie xilaintlff's prede- 
ccssor in titlo. If \vas sii]iei-.sedod l)y tho liliiif^ of an amondod and snpple- 
niental bill verilieii on the 4th day of .lamiary, 1!)17, and filcd January (i, 1017, 
on which tbe hoarins was bad, and to whidi alone référence need be inade. 

Tho f-'ist of the 1)111 is (bat on ,lune li-'i. 1!)()5. the défendant Western Pacific 
Kailway Company, a t'alifornia cor])oratioii. execnted a niortcaj^e dated Sep- 
tember ], litd;!, of ail its assets to the liowlinf; Greon Trust ('ouii)any, a New 
York coriioration, of which plaintiff is the successor. At that time the 
Western l'acilic Railway Company liad only acqulred a ri.iibt of way for a 
railway in the state of California, and tho mortRage was for the purpose of 
an issue of $00,000,000 of 5 per cent, bonds due on the Ist day of Septeraber, 
VdS?,. In the year 100.5 tho ]iredecessors of the défendant the Denver & Klo 
Grande Railway Coniiiany (known as tlie New Denver Company), wliicli were 
two railroads, the Rio (Jrande & Wostoi'n Railway Company and the Denver 
& Rio (îrande Railway Company (kiiown as the Old Denver Company), took 
iip the question of purchasiiiK the rishts of the Western Pacific Railway Com- 
pany and issuing a snlHcicnt nunilwr of bonds under the aforesaid mortgage to 
construct the railroad thorein contemplated. In pursnancc of such purpose, 
and for the purpose of botter seciiring bonds to be issued thereuiider, the Old 
Denver Company and the Rio (irando & Western Railway ('onipany eiitered 
into certain contracts witli the plalntlfC and witli the Western Pacific Railway 
Company, known as contracts A, B, and C, the gênerai upshot of which was 
that the Old Denver Company and the Rio (ii'ande & Western Railway Com- 
pany (called the Western (Company) should acquire togellier one-half of the 
$50,000,000 of the existing stock of the Western Pacific Railway Company, and 
$25,000,000 added stocU-wliich was to be issued. The second of those contracts, 
known as contract B, inade certain provisions touching the payment of in- 
terest and a sinking fnnd upon the first mortgage bonds of tbe Western Pacific 
Railway Company, bereinafter to be set torth in détail. 

Under this contract some $47,0OO,(M)0 of added bonds were issued to the 
public generally, and the mortgage of .September 1, lOO:!, became effective to 
secure the same. Thèse bonds ail carried semiannual coupons, and the same 
were paid in part by the earnings of tho Western l'acific Riiilway Company It- 
self. and the balance by the défendant niitil March 1, 1015, at which time 
the Western Pacific Railway (,'ompaiiy defaulted, and tho défendant, who had 
meanwhile at its organisation in lOOS assumed the engagements of the Old 
Denver and the Western Coinpanics, failed to supi)ly the uecessary balance of 
funds to redeem such coupons. Thereupon the suit in foreclosure in (California, 
as already stated, was commenced, and on the 18tb of Decoiiiber, 1915. the 
default continuing, the trustée declared the whole priucii)al of the bonds to 
be due in accordance with the provisions of tlie mortgage. The foreclosure 
suit proceeded to decree of sale, and the property of the Western Pacific Rail- 
way Company was sti-nck oft! to a réorganisation conimitt<-e consisting of 
bondholders for the sum of $18,000,0(K). No deficiency .indgmimt was taken, 
but the bid was assign(>d to a new railroad known as the W<>stern Pacific 
Railroad Comi)any, which declined to be bound by the contracts executed as 
aforesaid on the 2.'îd of .Tune VM5. 

The bill prays that contract B, on which the obligations of the défendant 
Denver & Rio Grande Railroad Company are asserted to dej)end, be con- 
strued, and that it be declared to constitute a charge and lien upon the rail- 
road of the défendant the New Denver Company; that the court déclare the 
amount due thereon and déclare the same to be a charge on its assets; and 
for otlier incidental relief. 

At tlie outset an order was obtained enjoiiiing the New Denver Company 
from paying o\-er certain nioneys which were withiii the Southern district of 
New York, and this was also made the basis of the équitable jurisdictlon of 
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this court. The question of the court's équitable .lurisdiction, liowever, was 
iMt ralsed, as iielther party deslred a jury trial, and the case was heard upon 
the assumptioii that whatever relief plaintlfl" was entitled to, if aiiy, sliould 
be awarded in thls suit, regardless of whether strictly it had any équitable 
.lurisdiction or not. It wUl serve no purpose further to détail tlie pleadings In 
the cause, but dlreetly to proceed to a statement of the facts, whlch wero 
either documentary or stipulated. 

The Old Denver Company, a Colorado corporation, in 11)05 operated a rail- 
road from the city of Denver, Colo., westerly to the clty of Crevasse, in Colo- 
rado, at which point it was joined by the Western Company, a Colorado and 
Utah corporation, whlch contlnued to Sait Lake City and Ogden, both in the 
state of TJtah. The Old Denver Company owned ail but a very few shares 
of stock of the Western Company, and for the purposes of thls case the latter 
Company need not be distinguished from the OUI Denver Company. Indeed, In 
the year 1908 the New Denver Company, which is the défendant herein, was 
organized from the two and assumed their obligations, including speelflcally 
that arlsing under contract B hère in question. Tliese two roads had up to the 
year 1905 obtained a western outlet at Ogden and Sait Lake City by the Ore- 
gon Short Llne with its terminus at Portland, and the Central l'aclfle with its 
terminus at San Francisco. In that year, however, owing to the acquisition 
by the Southern Pacific Rallroad of the Central l'aciflc & Oregon Short Llne, 
and the then existing légal incapacity of the Interstate Commerce Commission 
elïectively to provide for the case, this outlet was abruptly eut ofC, and the 
earnings of the Denver Companies at once showed serious impairment. This 
made it si matter of final Importance for tlie Denver Companies to procure a 
western outlet of their own, and the only feasible right of way then in exist- 
ence, or Indeed obtalnnble at ail, was a substantially parallel right of way 
already owned by the Western Pacific Company, whose mortgage of September 
1, 1903, had not yet been executed, although it had expended $3,000,000 In 
development. It was recognlzed as likoly that more tlian the face of that 
mortgage, $50,000000, would be necessary to complète the road, but in order 
to sell those bonds through the médiation of a bankers' syndlcate, with whom 
negotiations had been opened, at a priée of 9-2%, it was thought necessary to 
give some further securlty than th<! mère mortgage itself to the bondholders, 
and after varions negotiations, vihich it is unnecessary to consider, as they 
were subsumed in the définitive contracts, a prelimlnary contract was entered 
into on the 22d of June, 1905, for the requisite securlty. This contract was 
between the two Denver Companies and the Western l'aciflc Kailway Company, 
and provided that the Denver Companies should as further securlty at once 
exécute to the l'acific Company three contracts: (a) An agreenicnt by the Rio 
(îrande & Western Company to piirchase from the Western l'acific liailway 
Company $25,000,000 of second mortgage bonds at 75. thèse being correctly 
thought necessary to complète the liue from Sait Lake (^ity to San Francisco ; 
(b) tîie contract hère in suit ; (c) a trattie contract t)etween the Missouri Pacific 
Railway Company and the Old Denver Company i)ro\'iding for the maintenance 
of a joint llne of trnnsportation over their lines to the lienefit of whlch the 
Western Pacific Railway Company should be entitled. Tlie Western Pacâfic 
Railway Company ou its part agreed to deliver to the Old Denver Company 
100,000 fuU-paid shares of its stock, and to the Rio Grande '& Western Com- 
panv 150.000 shares of its stock, constituting one-half of its existing stock, 
and" also to increase its stock from $50,()(X),000 to $75,000,000, ail of which was 
to be distriliuted lietween the two Denver Companies. 

On the next day the parties as part of a single transaction executed the 
mortgage and the threa contracts mentloned in the contract of the day betore 
of whicli it will be neccssai-y, however, further to consider only contract B. 
To this contract the parties were the Denver & Rio (Jrande Railroad Company, 
therein called the "Denver Company," and the Rio (Jrande & Western Com- 
pany, therein called the "Western Company," as parties of the first part, the 
Western Pacific Railway ('onuiany, therein called the "Pacific Company," 
party of the second part, and the Bowling (Jreen Trust Conii)any, the plaintifC's 
prcdccessor, therein called the "trustée." It was dividcd into six articles. 
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Tlie fli'st article dcflned certîiin tcrms to be used tlierelnunder and formai 
matters not necessary to mention. 

The second article provided for a traffic agreeuient between tlie Pacitic Com- 
pany and the Western and iJenver Comiianies dosigned nmtually to secure the 
shipment of freight from Denver to San Francisco and intermediate points, 
and then in sections 4 and 5 set fortli certain engag<nnents of the Denver and 
Western Companies, wliich are the crux of this litifîation. Thèse couipanies 
promise "to purchase seniiannimlly liesinniut; witb the date liereof, except as 
otherwise expressly stated, promlssory notes of the Pacifie Comj>any bearing 
interest at the rate of 5 per cent, per ani\uni and payable ou demand, to the 
amount of face value by which tlie gross earninss and incorae of tbe Pacific 
Company during the preceding fiscal half ycar shall be insutficient to meet 
the snm' of the following: (1) Its operatiilg expenses, including rentals pay- 
able nnder leases; and particularly any lease of terminais at Sait Lake City, 
also current payments upon claims for damages to jiersons or property, and its 
or(lii);u'y, including ail necessary, expenses of maintenance; (2) its taxes, in- 
cluding ail assessments and other govornmental charges against it or that may 
beeome a lien upon any of its property ; {-i) from and after tlie Ist day of Sep- 
tember, 1908, or the carlier acqidsition and completion of the Pacific Com- 
pany's main Une of railroad from San Francisco to Sait Lake City, ail interest 
falling due during tlie then <:urrent calendar half year upon the Pacifie Com- 
pany's fifty million dollars (-frjO.OOO.OOO), face value, of first mortgage 5 per 
cent, thirty-year gold bonds; (4) the Pacific Comjiany's annual contribution to 
the sinking iCmid provided for in its said first mortgage, if the same be payable 
dnring the then current calendar half year; (Ji) any other charge or expense 
tliat it may l>e necessary tliat the Pacific Company shall pay in order to assure 
tlie continued and elficient opération of its property and to protect unimpaired 
the lien and priority of its said first mortgage; (0) any tax or taxes whicli 
the l'acific Conii)any may be required by law or permitted to pay upon or de- 
duct from the principal or interest of its said first mortgage bonds, so that 
tlie liolders of such bonds shall, under ail circumstances, receive the principal 
and interest thereof without déduction for any tax or taxes ; (7) ail interest 
for such current calendar half year upon ail indebtedness of the Pacific Com- 
pany, other tlian its said first mortgage bonds. Provided. however, that any 
payments made to the trustée as provided in paragrapli (b) of this article 
shall be deemed to constitute and shall be eredited as payments of the pur- 
chase priée of promlssory notes of the Pacific Company to be purchased by 
tbe parties of the first part, pursuant to the foregoing ternis of this jiara- 
graph (a). 

"(b) The Denver Company and the Western Comjiany further joiutly, and 
severally covenant and agrée semiannually, at the dates and in the manner 
hereinafter provided, ont of the purchase price of the notes to be purchased. 
by them as provided in paragrapli (a) of this section, to ]iay unto the trustée: 
(1) From and after September 1, 1908, or the earlier acquisition and completion 
of the Pacific Company's main Une of railroad from San Francisco to Sait 
Ijake City, such araonnt as will, together with the amount actually and law- 
fuUy appropriated by the Pacific Company ont of its earnings and other in- 
come and by it paid over to its fiscal agent in the city of New York (which' 
may be the trustée), or its fiscal agent in the city of San Francisco, or botli 
of them, for the purpose of payiug the intes-est to fall due during the then 
current calendar half year upon tbe l'acific Company's said first mortgage- 
bonds upon which interest shall be payalile, be sufiicleiit to pay ail such semi- 
annual installuieiit of interest; (2) such amount as wilL together with the 
amount actually and lawfuUy appropriated by thé Pacific Company ont of its. 
earnings and other income aiid by it paid over to the trustée l'or the purpose 
of meeting the sinking fund paynient, if any, required by said mortgage to be 
inade by the Pacific Company during the then current calendar half year, be 
sufticient to meet such sinking fund payment." 

Section 4 (e) of this article theti proceeded to state that the Denver Com- 
panies on or before the 20th of February in cach year would pay to the Paclfle 
Company the amounts provided in clauses 1, 2, 5, G, and 7 above mentioned, 
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and siniilai'ly on the 29th day of Aiignst and thereafter. The section concluded 
as folio ws: 

'■(d; ïlie parties of the first part, on or betore the 2(5th day of February 
and on or betore the 29th day of August in each year, begiuuing with I^ebrù- 
ary, 1909, or with the February or August prlor thereto next sufceediiiK tlie 
acquisition and conipletion of the Pacific Conipuny's njaiu liue of laiJroad froni 
San l'Yancisco to Sait hake City, wlU pay to the trustée under said lirst mort- 
gage of the Pacific Company the aniouut required to be paid by them in ptirsu- 
ance to the provisions of paragraph (b) of this section, to supply, with the 
amounts then already paid by the Pacilic Company to its .said flscal agents or 
to either of them, the amouut necessary to pay tlie semiannniil interest upon 
the flrst mortgage bonds of said Company to fall due upon tlie ist day of tlie 
next succeeding month, and they wlll on or before the 29th day of August in 
each year from and after and commencing with the year 1911, pay or cause to 
be paid unto said trustée unto said first mortgage sueh addltional amount as 
will, together with the amount then already paid unto the ti'ustee by the 
Pacific Company, for that purpose, constltute and make up the full amount of 
the payment for the beneflt of the sinklng fund to be made by the Pacific 
Company for the then current year in aceordance with tlie terms of Its said 
flrst mortgage. Ail amounts paid or payable to the trustée under this agree- 
ment for the purpose of provlding for the payment of interest shall constltute 
a trust fund for the payment of interest due or thereafter to become due 
upon the Pacific Company's first mortgage bonds, and shall be by the trustée 
made a^ailable at the flscal agencles of the Pacific Company as hereluafter 
jirovided, but only for the payment of interest upon said bonds then due or 
thereafter to fall due as the same shall mature and payment thereof shall be 
demanded. Neither tlie Pacific Company nor any one claimiiig under it, suve 
only such persons or corporations as may be entitled to receive the interest 
upon said flrst mortgage bonds, shall be entitled to or possess any Interest in, 
lien upon, or daim to said fund, or any part thereof. 

"(e) The Denver Company and the Western Company, parties of the first 
part aforesaid, hereby waive, and each of them hereby waives, any rlght whicli 
they or either of them might otherwise hâve to demand the delivery of any of 
the promissory notes to be purchased by them as provided in paragraph (a) of 
this section before or coincldeutally with the payment by them of tlie purchase 
priée of any such notes as provided in paragraphs (a), (b), (c), and (d) of this 
section, and the said parties of the first part and each of them will promptly 
pay the purchase price of ail notes that they or either of them shall be under 
obligation to take hereunder at the times and iu the manner hereiu provided, 
although the Pacific Company shall not at the tiiue of any suc-h payment hâve 
ready for delivery, or shall not hâve taken the steps necessary to authorlze the 
delivery of, or for any other reasori shall fall to deliver, any of such promis- 
sory notes ; but neither of the parties of the fir.st part shall be deemed by 
reason of the making of any payment prior to the receipt of the notes thereby 
paid for, or by reason of anything In this paragraph contained, to hâve 
waived or otherwise prejudleed the right of said parties or either of them to 
receive or to enforce the delivery by the Pacific Comi)any of such or any notes 
that the parties of the first part or either of them shall pay for or shall hâve 
paid for hereunder. 

"(f) The parties of the flrst part fnrther jointly and severally covenant and 
agrée that, in case the Pacific Coinpiuiy at any time when by the terms of this 
agreement the parties of the flrst part are under obligation to purchase from 
it any promissory note or nptes by reason of the fact that its capital stock 
outstanding and subscribed shall not be sufticlent in amount to authorlze the 
issuance by the Pacific Company of such note or notes, the parties of the first 
part, or one of them, will snbscribe for an amount of the unissued capital 
stock of the Pacific Company sutticient to render the issuance of such note 
or notes of the Pacific Comiiany authorized and lawful." 

Section 5 of article 2 bound the Denver Comiianies to pay to the trustée any 
taxes whlch the Pacific Company might be required to pay and to deduct from 
the principal or interest of the first mortgage bonds. 
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The third article, containing the engagements of thc raciflc Company, pro- 
vided that with ail haste It should complète its main line of railway as pro- 
vlded and specified and tiirn over ail its east-boiind trnilic to tlie Western Com- 
l>any and forward ail west-bound freight from tlie Western Company, witU 
certain provisions not necessary to mention, toucliing régulation and fixation of 
sudi rates, and tliat it would co-operate in maintainlng a passenger service, 
wltti wliat miglit be incidentally necessary; furtlier, that tlie Pacific Company 
should at tlie time of any payment by tlie Denver Company of any amount re- 
quired under section 4 of article 2 exécute tlie necessary promissory notes, 
so far as it legally œlglit, and if it could not do it at once, tliat it would do 
so as soon thereafter as possible, and take sucli corporate action as uiight be 
necessary to glve validity to such notes. ïhe Pacific Company i'urther agreed 
to apply ail its gross earnings and income as tlie same should accrue to tlie 
same purposes set forth in section 4 of article 2, already quoted, and in addi- 
tion ont of tlie balance to pay tlie promissory notes provided for in tliat sec- 
tion, ïhe Pacific Company further agreed on the 20th of February and the 
23d of August of each y car to pay the amount required for the installment of 
interest tlicn due upon its first mortgage bonds to its fiscal agents in New Y'irk 
and San l'rancisco, and to cause its said agents to notlfy tlie trustées of such 
deposit, and likewise not later than the 2;id of August in each ycar "actually 
to pay over to the trustée the amount to be paid by it for the purpose of mail- 
ing the sliiking fund payment to fall due duriug the ycar expiiing on the 
last day of the current month as required by the Pacific Company's said first 
mortgage." 

Article 4 requires no description, and in article 5 the trustée agreed to hold 
the moneys received by it and to apply tlieni to the puiiiose of the mortgage as 
therein provided, and from Urne to time upon re(iuest of the bondholders to en- 
force thi^ provisions of article 2 toucliing payments to it, the trustée, and any 
modifications thereof. 

Article 6 coutaihs nothing necessary to mention In the tirst six sections there- 
of. The seventh section provides that tlie trustée shall notify tlie other parties 
semiannually of the amount of money held by it to pay the interest on the 
bonds and the amount re<|ulred in addition to make the coming payment. 
Section 8 provides tliat the trustée shall make "available" to the fiscal agents 
of the Pacific Company ail suius received by it from the Denver Company. 
Section 9 requires no comment. Section 10 provides that the failure of the 
Pacific Company to perform any of the covenants shall not be ground for re- 
scission by the Denver Companies, who are relc,i_:,ited to spécifie performance 
or damages. Sections 11 and 12 require no notice. Section 13 provides that 
the agreemeiit shall continue in full force and elïGct until ail of the bonds 
"shall be fuUy paid, principal and interest, or until said bonds shall be called 
for rédemption nnd provision made thereof for payment in full, principal and 
interest, * * * and shall run with the railways of the said several rail- 
way corniianies parties hei'eto into whosesoever hands the same may corne, and 
this agreement and the provisions thereof shall be so construed that any per- 
son or persons, corporation or corporations, which may at any time acquire in 
any nianner any of the said several railways of the parties hereto shall be 
held and be deemed to hâve expressly agreed by virtue of any act or acts, 
deed or deeds, or other instrument or transaction * » ♦ throiigh which 
the said persons * * * may ♦ » « h^ve aequired the said several 
railways, * * * to oliserve and perform ail the terms required by this 
Mgreeinent to be performert or to he observed by the party hereto from whom 

* * * the said persons * * * may hâve aequired the said railways. 

* * * And the said person * • * shall be held to be bound by an ex- 
press contract with the parties hereto and by and upon an express trust to 
perform and observe as aforesaid ail the terms hercof ;" further, that each of 
the railway companies agreed that, if it should part with any of the prop- 
erty herein. any instrument conveying tho same should contain a covenant 
that the conveyance was subject to ail the provisions of contract B, and that 
the grantee should by acceptance of the same become bound to perform Its 
terms. 
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Section 14 provided that the obligation of tlK- Donver Companîes to make 
any of the payments provided In paragraplis 4 and 5 of article 2 sliould not be 
abrogated "uutil ail of the bonds secured by the l'atlfic (.'oinpany's flrst mort- 
gage shall be fully paid principal aud interest." It further provided that any 
of the provisions of the agreeinent except thoso coutained in paragraphs 4 
and 5 of article 2 could be niodiûed in a way therein set forth. It further 
provided: "In case the Pacific Company • « * shall niake defanlt in the 
due payment of the principal of or interest agreed to lie jiaid upon thèse 
bonds, * * * whereby a right of fore<'losiu-e shall theremider accrue to 
the trustée, * * * the trustée shall * * * become vested vvitb the 
right * * * to terminate this agreement (save and excepting always Vv 
provision for payments of interest, sinking fund contributions, and taxes cou- 
tained in paragrai)hs 4 aud 5 of article 2 hereof), * * * and upon the 
expiration of 30 days * * * this agreement and ail other agreenients 
* * * shall terminate, • • * but such teriniiuition of this agreement 
shall not be deemcd to * * * release the rij^hts of th(> trustée or of the 
holders of the first mortgage bon<ls * « * to the benelits of the agree- 
nients of tlie * * * party of the flrst part to make tlie payments pro- 
vided for in sections 4 and 5 of article 2 hereof. * * * Aotliing herein con- 
tained shall be takeii to authorize or to resuit in the terniination of this 
agreeuient In any event or contingency (prier to the payment or provision for 
payment of ail sald first moitgage lK)nds, princiiial aad intei'cst, as aforesaid), 
except upon the élection of the trustée made with the written approval of the 
holders of two-thirds in amouut of the outstiuiding lionds. » * * But, 
whether before or after default, as aforesaid, the trustée * * » shnll be 
entltled to spécifie performance of the same or of any agreement substituted 
(herefor and to enforce the same by suits in e(piity or actions at law or other- 
wise as may be ajipropriate." 

ïhe mortgage of the Western racitic Railway ("omiiany was of the usual 
kind, and need not be considered in détail, except as set fortli beiow. It con- 
tains niany références to eontr.act B, and was drawn with the same in mind. 

Article 5 of the mortgage set forth the remédies of the trustée and bond- 
liolders, and in section 2 provided that in case of defanlt of any semiannnal 
instalUnents of interest for six months the trustée may "déclare the principal 
of ail bonds hereby secured then ontstanding to be due and payable immediate- 
ly." Section ,'5 declared that in case of default the trustée should be entitled 
3it once to sell at public auction ail the property of the road, "except ouly the 
right of the trustée * * * [under contraet K] to r«iuire [the Denver Com- 
panies] to make any payment * * * of nioney to the trustée and to reco^•pl• 
damages from said comi)anies, * * • wUIch said rlghts and ail rights 
secured by said agreement necessary to the en.loyment and enforcement of said 
rights or remalnlng In and siu-viving to the trustée shall ♦ • * survive to 
the trustée * * * despite any * * » sale made by virtue of this in- 
denture, whether under the power of sale hereby granted or conferred or pur- 
suant to .ludiclal proceedings. * * » " Section likewise provides that 
upon judicial sale the trustée shall not dellver contriict H to the purchaser so 
long as the Denver Companies renniin bound by the same. 

Article 8 of the mortgage, the sinking fund provision, requlred the Pacific 
Company to create a sinking fund l)y setting apart ont of the net income dé- 
rivée! by it from the prcmises .fôO.OOO a year. connnencing with >September 
1, 1910, and thereafter until ail said bonds, principal and interest, should be 
redeemed or paid. 

Construction was begun upon the road which proceeded, and in August, 1910, 
was open for opération, though not formally turued over to Its operatlng de- 
partment until July 1, IMl. It had cost more than the proceeds of the first 
mortgage; the second mortgage bonds $25.000,000 being ail sold at 75. 
This was indeed the occasion of the formation of the New Denver Company 
in 1908, which took ail the second mortgage bonds and issued a mortgage of 
its own to finance the issue. Up to and Inchidlng September 1, 1914, the New 
Denver Company paid the defieiencies in the net revenues of the Western Pa- 
cific Railway Company, amounting in the aggregatc to over $13,000,000. No 
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iustuUment of the sinking fund liad ever beeii pald. because that fund was pay- 
able ouly in case the Western Paciflc Railway Company during tlie current 
fiscal year had made some net earnings, and tliat condition had never arisen. 
In August, 1014, and at the meeting at which it was declded to pay the 
September coupons, the board of direetors caiised a statement to lie printed 
in the public press to the eft'ect that, although the direetors had authorlzed 
them to pay the September coupons, yet if the New Denver road was to con- 
tinue to supiJort the Western l'acific, sorae adjustment of its finances must be 
made, and tliat a call for the deposit of the Western I^acitlc bonds would be 
put forth looking to the adoption of a plan which would lighten the burden 
of the New Denver Company. No such arrangement was made, and in ac- 
cordance with the déclaration therein contained defnult was made on the 
coupon of March 1, 1915. At once the trustée tiled its bill of foreelosure men- 
tioned above and obtained the appointment of receivers. During the progress 
of the California foreelosure suit the receivers and the iudge concluded that 
It was advisable to stay the entry of a decree in foreelosure until the re- 
ceivers should bring suit uuder contract B against the New Denver (_^ompany, 
and for that purpose it was decided to assume jurisdiction over that Com- 
pany to take a decree against it in personam and to déclare a lien upon its 
assets for the payments stipulated. Both the trustée and the New Denver 
Comjiany, however, objected to this course, although the New Denver Company 
was not itself a formai party to the proceedings. 

As before stated. the principal of the bonds before or during this had been 
declared due on December 18, 1915, and a reorganization committee much 
desired to put into effect a plan of réorganisation which had been proposed, 
and in accordance with which a large majority of the outstanding bonds had 
already been deposlted with the connnittee. The .iudge of the Northern dis- 
trict of California on Pebruary 28, 191G, made an order, however, en,1oiniug the 
further prosecution of that suit and requiring the New Denver Company to 
be made a party thereto. From this decree an appeal was taken and a pro- 
hibition asked from the Circuit Court of Appeals of the Ninth Circuit. The 
matter was brought on for a hearing, and the Circuit Court of Appeals decided 
(Ee Equitable Trust Company, 231 Fed. 571, 145 C. C. A. 457) that the decree of 
foreelosure should pass, and that the litigation under contract B should not 
take place in the foreelosure suit. Thereupon the decree of foreelosure was 
entered, fixing an upset priée at $18,000,000. This priée the court fixed after a 
hearing between the reorganisîation committee on the one hand, and certain 
minority bondholders, on the other, in which testiniony was taken and an at- 
tempt made to fix as fair a value as was possible under the circumstances for 
the property at judicial sale. Of ail of thèse proceedings the New Denver Com- 
pany had actual notice, though not a party. 

The decree provided for the sale along with its other property of the West- 
ern Paciflc Eaiiway Company's rights in contract B, but excepted the rights 
of the trustée under that contract, which were to reraain unaffected by the 
sale, except in so far as they might be diminished by the -payments upon the 
bonds. It provided that the bondholders might bid ujion the sale, and that the 
amount of their bid should be credited vipon their bonds. It likewise pro- 
vided that the purchaser upon the sale should hâve the rlght within six 
months to assume any contract which was part of the property sold, whether 
made by the Western Paciflc Company or its receivers, and should disclaim or 
reject the same if it did not wish to aecept It. 

The bid was assigned and the deed delivered to a new and reorganized rail- 
road, the Western Pacific Railroad Company, which in December, 1916, filed 
a paper under the decree in the foreelosure suit in which it at once claimed the 
rlght to assert any rights formerly held by the Western Company in contract 
B, but not to assert any right in contract B the assertion of whielî would ralse 
any llability on the part of itself under contract B. The supplemental or 
amended bill was filed within a few days after this élection to assume such 
rights. 

During the foreelosure proceedings the Western Paciflc Railroad Company 
was represented by counsel selected by its offlcers. Its oflicers at the time had 
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beeii chosen Oirough the voting power of the New Denver Company, which then 
'■oMtrolled flve-slxths of tlie stock of the Western Paciilc; they were in part 
<he same as the offlcers of the New Denver Company. One of the issues in 
rhe case was whether the attitude of the New Denver Company mroughout the 
foreclosure proceedings estopped It from complaining of the action of tlie 
trustée in that procecdiug, and in soi far as this matter Is relevant to tlio is- 
sues in question it is treated In the opinion below. It Is not necessary at this 
lilace toset out any of the facts in détail. 

Tha positions of the détendant are as follows: 

I. That the obligation of the Denver Companies xuider contract B was onTy 
to provide for a fimd consistlng of the purchase price of promissory notes of 
the Western Pacitie Railway Company; that it was therefore a conditlonal 
agreement, and under no clrcumstances could any liability arise unless the 
Pacific Company continued in position to exécute the promissory notes re- 
quired under the terms of that contract. 

II. As a corollary of this position, slnce the glving of such notes and the ap- 
plication of the income of the railway were conditions to any liability on 
the part of the Denver Companies, it foUowed that the foreclosure of the first 
mortgage of the Pacific Company, coupled wlth the reiiudlatlon of contract JB 
by the reorganized company, made impossible the fulfillment of this condition 
précèdent, and that the liability therefor forever determined. 

III. That the Denver Companies were in no sensé responslble for the fore- 
closure, and that it could not therefore be held respousifJle for making impossi- 
ble any performance of the condition upon Its obligations under sections 4 
and 5 of article 2 ; especially that, even though the trustée could hâve exer- 
cised its remedy ol foreclosure wlthout termlnating the obligations of the New 
Denver Company, it was not essential to .that remedy to déclare the whole 
jirincipal due in advance, and that the trustee's cholce in so dolng was In no 
sensé to be attrlbuted to the default upon a single coupon of the Denver Com- 
pany ; furthermore, that the Denver Company dld no more in the foreclo.sure 
than protect its own Interests, and had no power to control the trustee's con- 
(luct ; therefore it was not called upon to take any position in respect of such 
conduct and could not be estopped. 

IV. That if contract B was anythlng but a contract for the purchase of 
])romissory notes of the Western Pacific Railway Company or of any company 
sueceeding to its ownership, it was ultra vires the powers of the two Denver 
('ompanies. 

V. That in any event the trustée mlght not elect to treat the default of 
the Denver Company of Mareh 1, 1915, as a répudiation of ail its liabllitles 
under the contract in question and an antleipatory breach of the same, and 
therefore, even assumhig it ndght sue for^ a single breach and recoyer dam- 
ages, it must- be content to avait itself in some form of its successive rlghts as 
they bficame due semiannuall.y. 

VI. That the maturity of the bonds on Decemher 18, 1915, by the trustee's 
élection forbade the conclusion that any future installment of interest could 
thereafter fall due upon them, and made any such interest sound in damages, 
and not in contract. The Denver Companies could not be held liable after the 
interest ceased under the ténor of the bond, for that was the term of their 
(uigagements. 

VII. That in no event could there be any liability under the sinklng fund 
provisions, slnce the slnking funds were to be pald in any event only out of 
the net earnlngs of the Western Pacifie Railway Company, and that the terml- 
iiatlon of Its existence prevented any net earnlngs from coming into existence, 
and even the détermination of whether there could ever be any net earnlngs. 

VIII. That the action and acquiescenee of the trustée in securing the mini- 
mum upset price and the acquisition of the property at that price by the re- 
organizatiôn commlttee released the Denver Company from any further 
liabllitj*. 

IX. That contract B created no équitable: lien on the i)roperty of the N&v 
Denver Company. 
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Murray, Prentice & Howland, of New York City (George Welwood 
Murray and Franklin W. M. Cutcheon, both of New York City, and 
John F. Bowie, of San Francisco, Cal., of counsel), for complainant. 

Chadboiirne & Shores, of New York City (John G. Milburn, and 
A. J. Shores, both of New York City, and Henry McAllister, Jr., of 
Denver, Colo., of counsel), for défendants. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] This being a suit based upon the direct contractual obli- 
gations of the Denver Companies to the trustée and indeed having 
been already held to be such in Re Equitable Trust Co., 231 Fed. 571, 
145 C. C. A. 457, the first question is to inquire from the contract itself 
what provisions create any such obligations. Both parties agrée that 
they are sections 4 (b) and 5 of article 2. The Denver Companies al- 
ready in section 4 (a) had promised to purchase promissory notes of 
the Pacific Company equal in amount to the yearly deficiency of the 
Pacific Company's income to meet certain charges upon that income, 
among which were the installments of interest and the sinking fund. 
Clearly the provisions of section 4 (a), at least up to the proviso with 
which section 4 (a) closed, required the teiuler of the requisite notes 
before the condition of the obligation was ]ierformed. Moreover, sec- 
tion 4 (b), so far as it was couched in the samc language as section 4 
(a), while it did create an obligation direct to the trustée, required as 
performance only the same acts as were required by the promise to the 
Pacific Company, and any condition upon the one obligation must hâve 
been equally a condition upon the other. Some point is made touching 
the change in language between section 4 (a) and section 4 (b), the first 
being an out and out purchase, while the second is an undertaking to 
pay "out of the purchase price." Were there nothing more in the con- 
tract, I should hardly treat this différence in terms as indicating any 
purpose to compel the Denver Companies to pay to the trustée uncon- 
ditionally. Without other language it seems to me that the promise to 
pay "out of the purchase price" would be conditional upon the same 
tender as was the promise to the Pacific Company itself. The other 
language in the contract, however, removes any doubt about the pur- 
po«es of the parties. 

The proviso of section 4 (a) itself recites that the payments made to 
the trustée shall be deemed to constitute payments of the purchase 
price of notes "to be purchased" by the Denver Companies, thus per- 
haps indicating that the payment in some cases will précède the de- 
livery. Section 4 (e) with unnecessary amplitude stipulâtes that the 
delivery of the notes shall not be a condition précèdent upon the obli- 
gation of the Denver Companies to make not only those payments 
covered by section 4 (b), but also those covered by section 4 (a). Sec- 
tion 4 (f) provides for the issue of stock to allow the issuance of the 
necessary notes. The purpose of section 4 as a whole is too clear for 
question. The Denver Companies were to insure the continuance of 
the Pacific Company as an operating railroad in return for its promis- 
sory notes. If for any reason the Pacific Company could not legally, 
or indeed would not (though the control over it was absolute), make 
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and deliver the notes, it was to be no excuse, for tlie determining 
motive, as must always be remembered, was the security of the bonds, 
and that security depended, as every one knew, upon the continued 
opération of the road. The vvhole jDurpose of the contract was to give 
the assurance of the Denver Companies' crédit to the proposed issue. 
Therefore by the most expHcit language, as well as by the most obvions 
déduction from the gênerai purpose of the enterprise, it appears that 
the delivery of the notes was in no sensé a condition upon the perform- 
ance of the successive promises contained in section 4 (b), and I must 
confess that I cannot understand how any casuistry can for a moment 
throw any doubt upon the conclusion. 

[2] Now, in the View that I take of the default of the New Denver 
Company on March 1, 1915, I do not think that the question is impor- 
tant as to whether the delivery of the notes was a condition précèdent 
to the payment of any particular .'îemiannual payment, because I re- 
gard that failure, cbupled as it was with the expressed purposes of the 
Denver Companies, to constitute a répudiation which absolved the Pa- 
cific Company from any further delivery of the notes to be purchased 
by it. The construction of the promises in sections 4 and 5 of article 
2 does, however, involve a much more important and serions considéra- 
tion than this, since the New Denver Company now claims that the 
conduct of the trustée and the reorganized company upon the fore- 
closure and sale of the pi'operty was such as to deprive the New Denver 
Company of rights guaranteed it under the contract, and so to disable 
the trustée from claiming any future damages under tlie breach. 
Strictly speaking, this matter aiîects rather the amount of the damages 
to which the trustée is entitled, going as it does to what took place after 
breach; yet, since it fits appositely into the interprétation of the con- 
tract and involves the question of whether the obligations remained in 
existence after a foreclosure, if, for example, there had been only a 
default in the payment of a single coupon, I shall take it up now. 

[3] The defendant's theory is that section 13 of article 2 provided 
that in any event the property of the Pacific Company should at ail 
times remain subject to its promises to dévote the income to the pur- 
poses mentioned in section 4 of article 2, and that anj? successor must 
continue so to dévote that income and to give promissory notes to the . 
Denver Companies for whatever advances they might be required to 
make. The conduct of the trustée in ending that possibility would 
therefore end the obligations if they ever became the subject of future 
suit, and would prevent their considération in assessing any damages 
if there was a total répudiation. The defendant's theory is further 
that, regardless of the question whether the successor corporation was 
bound by promises of the Pacific corporation, the performance of 
those promises was a condition upon the New Denver Company's con- 
tinued performance under sections 4 and 5 of article 2, since it is not 
possible that the Denver Companies meant to charge themselves with 
future installments of interest over an indefinite period when by no 
possibility could they receive the performance for which they bargain- 
ed and when they must therefore be deprived, not only of the earning 
power of, but also of recourse against, the Pacific Company, upon 
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which they depended. The répudiation by the successor corporation 
of thèse promises at the least, therefore, excused the Denver Com- 
panies from future performance and for the purposes of such a suit 
as this terminated the contract, except for existing defauhs. 

It is necessary first to see what possibilities were open to the trustée 
upon a default. Certainly it could hâve foreborne the exercise of its 
rights of foreclosure, and could hâve brought successive actions at law 
under section 4 (b) of article 2 to recover damages for each breach. 
Conceivably, to avoid a multiplicity of suits, by recourse to a suit in 
e.quity, it might hâve obtained â decree at the foot of which successive 
applications could bave been made as each six months expired. There 
can, however, be no doubt that the trustée was not limited under the 
contract to such remédies, because in section 14 of article 6 it is pro- 
vided that in case of a default in payment of principal and interest, 
"whereby a right of foreclosure shall thereunder accrue," the trustée 
may terminate the contract, except sections 4 and 5 of article 2, and 
ail rights of the Denver Companies not only in the property of the Pa- 
cific Company, but in its "income," should cease, without releasing, 
however, the rights of the trustée under those sections. Not only is 
the language wholly unequivocal, but such a right, even if less clearly 
put, could bave no purpose were it not to free the title from any en- 
gagements of the Pacific Company, no one of which is contained in 
sections 4 and 5, and there could bave been no reason to free the title 
except that the trustée when it came to sell the property in foreclosure 
should bave the advantage of an estate unclogg-ed.by any incumbrances. 
Turning to the mortgage, it is apparent that the same purpose ex- 
isted there; for among the remédies of the trustée, it is specifically 
provided, as already set forth, that the rights arising from those sec- 
tions shall survive any foreclosure. In the face of ail this, it is difii- 
cult to see with what color it can be urged that the trustée foreclosed 
at the péril of the continued existence of those sections. 

Nor, if we look at the essence of the situation, could any other re- 
suit bave been intended, because, if it were not so, the right of fore- 
closure would be substantially, and indeed altogether, destroyed. The 
trustee's foreclosure would place it in the position either of abandon- 
ing the right of recourse against the Denver Companies, or of requir- 
ing any purchaser to accept a title subject to the condition of devoting 
ail the income of the railway to the payment of the interest and the 
sinking fund, until the bonds were paid, and, if the income were not 
enough to pay interest, then to incumber the property with obligations 
to the Denver Companies for the balance. Indeed, ail that would be 
accomplished by a foreclosure would in that case be to discharge the 
property of the principal of the debt. Now, it is, of course, the object 
of a foreclosure to relieve the mortgaged property from the debt, 
whether one regards the mortgagee's right as a légal title or only a 
lien, because only so can the debt be paid. The efïect of retaining a 
part of the lien is merely to subtract from the purchase price that 
which the purchaser must continue to pay ; it is, in short, to constitute 
that part of the debt which remains a lien prior to the part which is 
paid — a wholly anomalous situation. Indeed, in the last récital of con- 
244 F.— 32 
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tract B it is said that the Pacific Company intended the agreement to 
be in ail respects subordinate to the mortgage and as part of its se- 
curity, so that the bonds may be more advantageously sold. The sug- 
gested resuit contradicts both thèse purposes; it makes the mortgage 
pro tanto subordinate to the contract, and it would most seripusly im- 
pair the value of the bonds as such. The purpose was to add to the 
mortgage the security of the Denver Companies' crédit; they being 
the parties chiefly interested in the enterprise and in absolute control 
of the mortgagor. 

Those passages in section 13 of article 6 upon which the défendant 
relies do, if taken verbally, cover the contingency of a sale of the rail- 
road in foreclosure, but their obvious purpose was of a wholly différent 
kind, for they were intended to prevent any successor to the equity 
of rédemption, or to the railroads of the Denver Companies, from 
abandoning their obligations to the trustée. To impose them upon the 
trustée is to misconceive the whole plan of the transaction, and to 
make it a trap for unwary bondholders. 

Such being the proper interprétation of the instruments, the question 
remains whether the trustée was limited to a foreclosure simply for 
coupons due, or whether it might under the provisions of the mortgage 
accelerate the principal and take both principal and interest out of the 
purchase price. It will appear upon reflection that it makes no dif- 
férence in substance whether or not the principal be accelerated. By 
section 6 of article 5 of the mortgage it is provided that the whole of 
the property shall be sold, either as an entirety or in parcels, and there 
is no warrant for a sale of a part only, reserving the lien upon the rest. 
Such a provision would be absurd in the case of a railway, which must 
be operated as a unity. Hence, though the sale were only for one or 
more coupons, it must still be of ail the mortgaged property, and the 
surplus woùld necessarily remain subject to the lien of the principal 
and future interest. Yet if, as I hâve shown, any sale must free the 
purchaser from the engagements of the mortgagor, the only means of 
meeting the future installments of interest would be the interest de- 
rivable from that surplus. Under any conceivable circumstances it 
would be to the advantage of the Denver Companies that the surplus 
should be at once available upon the principal of the debt, which by 
implication involves an accélération of its maturity, rather than that 
that debt should continue to carry interest according to the ténor of 
the instrument, leaving as a charge upon the Denver Companies not 
only full interest upon so much of the principal as the surplus would 
not pay, but also the inévitable différence between what the surplus 
could earn and the 5 per cent, stipulated. Such a purpose is so far out 
of the range of probable expectations as to be safely disregarded, and 
there is there fore every reason to suppose that the provisions for ac- 
célération stipulated in the mortgage were not intended to hâve any 
eft'ect upon contract B, other than if the foreclosure took place only for 
one or more coupons. 

The supposed hardship upon the Denver Companies of such a re- 
suit is unreal ; they had it in their power always to prevent the termi- 
nalion of the Pacific Company's earning power by performing their 



EQUITABLE TKUST CO. OF NEW ÏORK V. WESTERN PAC. RY. CO. 499 

obligations. They were bound to the limit of their financial povver to 
support that company, and their refusai wàs dictated by no more re- 
spectable considération than a naïve unvvillingness to keep on paying 
their debts. If they had indeed corne to the end of their resources, it 
would mean that the whole enterprise was bankrupt, but they, of 
course, undertook, like every other promisor, to continue performance 
until that event. Then it would become a question of marshaling the 
two properties as the relative claims demanded. 

I conclude, therefore, that under contract B, the trustée was enti- 
tled to exercise the remédies provided in the mortgage, and that the 
purchaser's assumption of the promises of the Pacific Company was 
not a condition upon the promises of sections 4 and 5 of article 2, 
whether or not the trustée had accelerated the principal as provided in 
the mortgage. 

[4] The next question is of the validity of the contract construed 
as I hâve construed it; was it ultra vires the Denver Companies? 
It may be assumed for argument that the powers of thèse compa- 
nies were limited to the purchase of promissory notes, and that an 
agreement simply to lend money to the Paciiac Company for the 
purpose of meeting its obligations would hâve been ultra vires. 
First, it must be remembered, that the promises in sections 4 and S 
of article 2 at worst amount to no more than an engagement to pay 
the purchase price in advance of the delivery of the notes. Under 
section 4 (e) of article 2 such a contingency is distinctiy provided for, 
and under section 4 (f) of article 2 the method by which the notes may 
be subsequently issued is stipulated, and the Denver Companies are 
committed to the necessary subscriptions. They were about to step 
into absolute control of the Pacific Company at the time of the con- 
tract, and certainly contemplated a continuance of that control. Had 
they likewise continued to perform their undertakings, they would not 
therefore hâve been called upon to do anything beyond their powers, 
unless the right to purchase obligations of a Connecting road is limited 
to a purchase in which delivery is coïncident with paymcnt. That a 
provision like section 4 (e) of article 2 may be made the means of 
evading the statute is trueenough, but no one asserts that it was so 
intended hère. That provision was to insure the prompt payment of 
the current charges upon the Pacific Company's income without pos- 
sible delays due to the necessities of corporate action in increasing the 
stock, but the notes were intended in good faith always to follow, and 
the payment of the purchase price would, even without the stipulations 
of section 4 (e), hâve entitled the Denver Companies at any time to 
compel the Pacific Company to exécute the necessary notes. It seems 
to me scarcely arguable that the advances in payment were ultra vires. 

As to the question of the Old Denver's being a "connecting" line un- 
der the Colorado statutes (Mills Annotated Statutes 1905, section 612 
[a]), it is met not only by the case of Mo. Pàc. R. R. Co. v. Sidell, 67 
Fed. 464, 14 C. C. A. 477, but by the actual language of that section, 
which is that a failroad may buy the securities of any road connecting 
not only With itself, but with any road which shall connect directly or 
by means of any other line, which such company shall hâve the right, 
by contract or otherwise, when constructed, to use or operate. 
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However, it is urged that whatever the powers of the railroads to 
buy the notes of the Pacific Company while it continuée! to operate, if 
the contract continued after foreclosure, and so possibly covered a 
period when there was no Pacific Company properly so called at ail, 
it was ultra vires under any theory. Now the only way in which the 
Pacific Company could cease to be an operating railroad, and so the 
only way in which the condition could arise, was for the Denver Com- 
panies to default in their own obligations, because they had in efl^ect 
promised to continue its opération no matter what was its income. 
The argument is then pleasantly ingenuous, for it amounts to saying 
that the corporation was without power to make the contract, because 
it might refuse to keep it, and if it did, it might then hâve to do some- 
thing else which was beyond its powers. It is the act of making the 
promise which is within or without the corporate powers, not the act 
of breaking it vi'ith its necessary conséquences. The making of the 
promise is a valid act if it contemplâtes intra vires conduct ; there can 
be no intra vires breach, and the results of any breach are the créatures 
of law alone. So it is quite irrelevant that the défendant, after break- 
ing its contract, might be faced with a necessity which it could not 
hâve validly undertaken originally, quite as irrelevant as the possible 
necessity of submitting to a seizure of its corporate assets for breach 
of any other contract. The point raised thus involved a confusion of 
understanding of the purpose of the doctrine, and I therefore conclude 
that the contract was intra vires. 

[5] Such being the character of the obligations, the next question 
is of breach. Had the New Denver Company defaulted upon one 
coupon only, clearly there could bave been no recovery for more than 
that one. This default did not, however, stand alone; it was followed 
by a second default on September 1, 1915, and, after the principal had 
been accelerated (an act in itself revocable by the trustée), by a still 
further default on March 1, 1916. Until the sale on June 28, 1916, 
the défendant had made not the slightest move to indicate that it or 
its créature, the Pacific Company, meant to go on with further per- 
fonnance. It had taken no steps to re-establish the status quo or to 
put back the Pacific Company, then upon the conceded verge of finan- 
cial dissolution, into a posture to operate and to earn its way. If 
there had been nothing more, this alone showed an intention to abandon 
the whole enterprise by a permanent withdrawal of the support which 
had been so elaborately pledged to the bondholders. 

But the defendant's purpose was not left to inference merely, be- 
cause it expressly declared what it meant to do. That déclaration, the 
formai act of the New Denver Company, was published in the news- 
papers, and was directly communicated to those bankers who were 
known to be concerned with the interests of the bondholders. It was 
certainly intended to become known to the bondholders and to be the 
subject of their action. Obviously it was not convenient, and indeed 
it was impossible to tell each of them separately, and there could hâve 
been no conceivable purpose for the methods employed if it were not 
meant to advise the bondholders of what the New Denver Company 
proposed for the future. 
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What did it propose? Not to pay any more deficiencies of the Pa- 
cific Company unless the bondholders consented to abate their légal 
demands, and to that end unless they would deposit their bonds with 
the bankers so as to effect some compromise. To say that you will 
not pay as bound, unless the promisee makes some concession in his 
rights, is to say that you will not pay as you bave promised at ail. 
That is répudiation without even prêteuse of justification. When the 
default followed, it took its character from this preceding déclaration, 
and gave the obligée the right to treat the contract at an end and to 
sue. It is true that no direct répudiation was communicated to the 
trustée, but that was not necessary. The bondholders were the pri- 
mary creditors, and the New Denver Company communicated as best 
it could to them. Their trustée could represent them in electing to ac- 
cept it, and it did so when it brought suit while the répudiation re- 
mained unretracted. 

Generally the mère déclaration of a purpose to repudiate is enough, 
but hère there was such an expression followed by appropriate inac- 
tion. In re Kitz George [1905] 1 K. B. 462, the creditor collected the 
several installments till the guarantor's bankruptcy, and that was 
treated as a total breach. It did not appear that the guarantor had 
repudiated till then. Répudiation is, however, a more certain breach 
than bankruptcy ; at least, it bas taken longer nnally to establish bank- 
ruptcv as ground of suit for entire damages. Central Trust Co. v. Chi- 
cago Auditorium Hôtel, 240 U. S. 581, 36 Sup. Ct. 412, 60 !.. Ed. 811, 
L. R. A. 1917r>, 580. 

But it is said that such a resuit implied the possibility of the antici- 
patory breach of an obligation merely to pay money, and that the doc- 
trine does not go so far. Washington Co. v. Williams, 111 Fed. 801, 
49 C. C. A. 621 : McCready v. Lindenborn, 172 N. Y. 400, 65 N. E. 
208; Werner v. Werner, 169 App. Div. 9, 154 N. Y. Supp. 570. There 
are dicta to the same effect in Roehm v. Horst, 178 U. S. 1, 20 Sup. 
Ct. 780, 44 L. Ed. 953 : Nicolls v. Scranton S. Co., 137 N. Y. 471, 33 
N. E. 561 ; Kelly v. Security Mutual Life Ins. Co., 186 N. Y. 16, 78 
N. E. 584, 9 Ann. Cas. 661 ; Moore v. Security Trust & Eife Ins. Co., 
168 Fed. 496, 93 C. C. A. 632. In thèse cases it is generally stated 
that the doctrine only applies to cases which are mutually executory, 
but that must be deemed authoritatively overruled by Central Trust 
Co. V. Chicago Auditorium, 240 U. S. 581, 36 Sup. Ct. 412, 60 L. Ed. 
811, L. R. A. 1917B, 580, in which the promisee had wholly performed. 
In this court, at least the limitation of mutuality cannot therefore ap- 
ply. Furthermore, if performance remains mutually executory, the 
doctrine still applies, even though the promise is only to pay money, 
because that is the situation in the ordinary contract of sale repudiated 
by the buyer, Roehm v. Horst, supra. Lovell v. St. Louis Mutual Ins. 
Co., 111 U. S. 264, 4 Sup. Ct. 390, 28 L. Ed. 423, is another case where 
the promise was only to pay money. If the doctrine has any limits, 
they only exclude, and that arbitrarily enough, cases in which at once 
the promisee has wholly performed, and the promise is only to pay 
money. 

Assuming what I do not mean to admit, that it has such limits, they 
resuit because the eventual victory of the doctrine over vigorous at- 
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tack (e. g., 14 Harv. Law Rev. 428; Daniels v. Newton, 114 Mass. 
530, 19 Am. Rep. 384) has not left it scathless. Its basis in principle 
is that a promise to perform in tlie future by implication includes an 
engagement not deliberately to compromise the probability of per- 
formance. A promise is a verbal act designed as a reliance to the 
promisee, and so as a means to the forecast of his own conduct. Ab- 
stention from any deliberate act before the time of performance which 
makes impossible that reliance and that forecast ought surely to be 
included by implication. Such intermediate uncertainties as arise from 
the vicissitudes of the promisor's afïairs are, of course, a part of the 
risk, but it is hard to see how, except by mère verbalism, it can be 
supposed that the promisor may w^ithin the terms of his undertaking 
gratuitously add to those uncertainties by annotmcing his purpose to 
default. Éven the opponents of the doctrine concède that, if there 
be such an implied promise, its breach may drag in the damages upon 
the main promise. 14 Harv. L,aw Rev. 434, 435. 

Whatever the lack of logic in refusing to apply the doctrine to notes 
or bonds or the like, there can be no valid distinction between an ordi- 
nary contract of sale or of insurance, which the buyer or the insurer 
répudiâtes, and a contract like this, because this was not a contract 
unconditionally to pay fixed sums at fixed intervais. Rather, as the 
défendant is so fond of insisting, it was, at least in form, a contract of 
purchase, and no one has suggested that it makes any différence wheth- 
er you buy hops or notes so far as this point goes. At least this con- 
sidération applies unconditionally to any répudiation of the New Den- 
ver Company to the Pacific Company. Not only in form was this a 
contract of purchase, but the Pacific Company had continuing obliga- 
tions to perform while it continued. I agrée that the same is not so 
true of the promises to the trustée which are hère in suit, i. e., 4 (b) 
of article 2; yet I should, even if the trustée had no duties, be unwill- 
ing to make so arbitrary a cleavage in the doctrine at the expense of 
every considération not only of principle, but of justice. For, if it 
were held that the doctrine applies as between the New Denver Com- 
pany and the Pacific Company, but not between the New Dénver Com- 
pany and the trustée, this would be the resuit. Suppose that A. agrées 
with B. and C. to purchase a séries of notes of B. and pay part of the 
proceeds serially to C, andhe répudiâtes the whole enterprise midway 
in its perfoi-mance. B. may sue at once, and recover damages for the 
future installments, but C. may not, because C. is bound to no further 
performance. It is safe to say that the law is not so whimsically ca- 
pricious as that; yet that by hypothesis is precisely this case. 

However, the hypothesis does not accord with the facts, because C. 
of the supposititious case, who is in f act the trustée, was bound to con- 
tinue performance while the contract endured ;' for contract B required 
constant co-operation between ail the parties^ and no one coUld per- 
form independently of the others. The plan was for the Pacific Com- 
pany to pay to its fiscal agents out of its income enough to pay the 
aemiailnual interest. Section 5, article 3. If this proved insufficient» 
the trustée was to advise the Denver Companies four days beforehand 
how* miich was lacking from the amount required from it. Section 7 
of article 6. The Denver Companies were to pay this to the trustée 
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(section 4 [b] o£ article 2), which was then to make it "available" to 
the fiscal agents of the Pacific Company (section 8, article 6). It is 
true that the faillira of the trustée to notify the Denver Companies 
was to be no excuse for performance by the Denver Companies, but 
it was none the less bound to give the notice, and notification was part 
of the interrelated niachinery. To say that this involved no co- 
ordinated performance, is simply to disregard the frame of the con- 
tract ; to assimilate such a contract to a bond or a note rather than to 
a contract of purchase is to turn away from the nearer analogy. If 
there be any rational theory of anticipatory breach, it should cover 
the total répudiation of a standing arrangement of this character re- 
quiring the constant concord of ail the parties. 

Hence I conclude that the New Denver Company's répudiation was 
a breach of the whole contract and gave an immédiate right to full 
damages. Justice certainly accords with principle in such a resuit; for 
the répudiation was without even color of justification, an undisguised 
and candid disregard of the most deliberate undertaking, put forth to 
be relied upon by the public at large. 

[6] Thus arises the question of the remédies to which the trustée is 
entitled, and with it the extent of the relief. The default on March 
1, 191.5, resulted in no more than damages for the unpaid balance of 
that coupon. The same is true of the default on September 1, 1915. 
Before the third coupon came due the whole principal had been accel- 
erated. The argument is that no further coupons could then be- 
come due, and that any interest upon the bonds neceâsarily arose 
thereafter by way of damages, and not according to the ténor of 
the instrument. In conse(iuence it is said that contract B, which 
was only to pay interest upon the bonds, and not damages for fail- 
ure to pay the principal on maturity, must terminate at that time. 
Mad the ob!; ^ation of the Denver Companies been until the ma- 
turity only of the bonds, this would bave been a difficult question; 
for I cannot agrée with the plaintiff's position that those provisions 
of the mortgage authorizing the trustée to accelerate "the prin- 
cipal of the bonds" left the coupons available as separate specialties. 
Moreover, it is extremely doubtful, to say the most, whether an agree- 
ment to pay interest till maturity carries any obligation after maturity. 
Re Fitz George [1905] 1 K. B. 462, was not such a case, because the 
guarantor agreed, as hère, to pay interest until the principal was paid, 
not until it was due. King v. Greenhill. 6 M. & G. 59, turned in part, 
anyway, upon tlie short period which the guaranty would cover if so 
construed and the improbability that the parties had so intended. 
Hamilton v. \'an Rensselaer, 43 N. Y. 244, and :\Ielick v. Knox, 44 
N. Y. 676, are the otlier way and directly in point. I should tend to 
folîow them if the question was raised in this case, but it is not. The 
.scrivener of contract ii put the matter beyond any question in sections 
13 and 14 of article 6 in language which by its very explicitness seems 
to bave raised some question of its meaning. Moreover, it is perhaps 
not without significance that the engagements are always to pay "in- 
terest," and not "coupons." Such a promise was held to cover interest 
after maturity in Re Fitz George, supra, and indeed, upon the guaran- 
tor' s bankruptcy, to justify a commutation of the future paymentâ 
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into the unpaid balance of the principal. In the case at bar I canr.ot 
see how the purpose of the parties could be put more clearly, and it 
seems to me therefore irrelevant whether the principal matured in 1V33 
or in 1915. Irt either case the obligation to make up for the deticien- 
des of incQme remained what it was. 

It is objected that so to construe the contract converts it into a 
promise to pay the whole balance due under the contract, and indeed in 
the outcome that is true. It was in fact the resuit in Re Fitz George, 
supra, where Lord Mersey awarded exactly that relief uoon the guar- 
antor's insolvency, and in Central Trust Co. v. Chicago Auditorium, 
supra, the Suprême Court seems to bave awarded the présent actuarial 
value of the future installments under the same circumstances. It is 
true that there the contract was terminable in time, but I cannot see 
that that makes a controlling différence in principle. The only différ- 
ence js that in one case the payments are determined in number by the 
convention of the parties, while in the other by the same rule they are 
indeterminate. To agrée to pay such a séries until a time which may 
never corne is to agrée possibly to pay theni f orever. The resuit may 
be serious, but it is involved in the premises, and any rule of damages 
which allows the présent valuation of a limited séries of such future 
installments seems by implication to allow an indefinite séries. It is 
quite true that the creditor gets bis discounted future installments now 
iri hand, which is something other than getting the f ull value later, but 
that is a necessary concession to some présent disposition of the con- 
troversy, as near a remédiai approximation as the circumstances per- 
mit. It is true also that the indemnitor's obligation is changed from a 
séries in the future to a gross sum down, but that is a conséquence not 
following merely from the original convention, but from his breach, 
which is a wrong and within his own choice. Damages sound in reme- 
dy and are by no means the équivalent of performance. Were it 
so, spécifie performance would be the only possible remedy, and even 
that not literally such. This is obviously the resuit when the indemni- 
tor becomes insolvent, and it would be a strange rule which favored a 
frank repudiator over an obliger overtaken by bankruptcy. 

[7] The next question is whether the sale in foreclosure injured the 
défendant and prevents a full recovery. I do not understand that the 
trûstee's conduct is challenged beyond its "sympathy" with the majority 
bondholders in committee. I pass injured susceptibilities. The theory 
is that the majority, being about to buy, tried to fix the upset price as 
low as they could, which is the fact. The minority .opposed them, as 
the défendant could bave opposed them by intervention, had it not 
chosen to let the minority bondholders fight its battle. Formally, the 
majority's' right to do so was unimpeachable. The sale establishes 
the value, and any upset price whatever is a concession to the known 
uselessness of an auction in such cases. If the upset price be too low, 
any creditor must protect himself by bidding, a possibility practically 
more available to such a party as the défendant than to individuals. 
So far as it bas gone, the law has devised no other way to protect 
against what indeed in practice amounts to a strict foreclosure, except 
for the upset price. That judicial sales in such cases are of small 
value to creditors I cannot help; it results from applying the same 
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procédure to the sale of a quarter section and of a System of national 
transportation. Sonie form of valuing the property there must be, and 
we must work with what we hâve. Cases like Nor. Pac. Ry. v. Boyd, 
228 U. S. 482, 33 Sup. Ct. 554, 57 L. Ed. 931, Kan. City Ry. v. Gnard- 
ian Trust Ce, 240 U. S. 166, 36 Sup. Ct. 334, 60 L. Ed. 579, and Louis- 
ville Trust Co. V. Louisville, etc., Ry., 174 U. S. 674,' 19 Sup. Ct. 827, 
43 L. Ed. 1130, do not help the défendant. Hère no stockholders 
slipped in ahead of the creditors; indeed, the second mortgage bond- 
holders were excluded. 

In the contest over the upset price, what were the majority to do? 
The issue was a real one to them, both as against the minority and 
under this very contract. Must they let it go by default, even though 
the court might on the minority's experts' évidence fix a price above 
any fair value? They did nothing but présent their side to a court 
whose duty it was to décide justly. Must they assume that it would 
fail? It was not a case where by chilling the bids or maneuvering the 
time and place they prevented the realization of whatever the property 
could bring. AU they did was to help in finding out the truth. I can- 
not see how they should hâve done less. When the price was fixed, 
if there was no other légal way to liquidate the security, the trustée 
was bound to sell it. If it had adopted any other way, the défendant 
would hâve challenged its propriety, because sale by foreclosure was 
the way indicated in the contract and in the mortgage. No other way 
suggests itself, except a judicial valuation of the road, which was in- 
deed attempted, with as little satisfaction to the défendant. There- 
fore I conclude that the selling price of the road established its value 
for the purposes of contract 15, and must be accepted as such. 

Upon the question of the defendant's estoppel in pais during the 
foreclosure I need say nothing. The trustée and the majority did not 
step outside their rights, and there was nothing to waive. It is of no 
moment whether or not the défendant should hâve declared its posi- 
tion while the foreclosure was pending. 

There remains the question of damages. At the time of the pub- 
lished déclaration in August, 1914, the défendant repudiated the con- 
tract, and the trustée was frce to treat each of the indefinite séries of 
future deficiencies as due at its then actuarial commuted value. How- 
ever, the Pacific Company still held the property and had its income, 
and the deficiency upon no single future installment could be ascer- 
tained ; it remained contingent in amount and even in existence ; no 
damages could then be determined. Tliis posture continued until 
July 1, 1916, the date of the master's deed and the date upon which 
the purchaser becamc entitled to possession under the decree in fore- 
closure. One more coupon had fallen due mean#hile, and an install- 
ment of interest on March 1, 1916. It follows from the view I take 
of contract B that the maturity of the principal on December 18, 1915, 
did not afifect the situation at ail in respect of that installment; the 
interest continued as before. The deficiencies of March 1 and Septem- 
ber 1, 1915, and of March 1, 1916, must be ascertained from the actual 
income of the road, and for that purpose the income earned by the re- 
ceivers must be treated as income applicable to pay interest under sec- 
tion 4 (a) of article 2. Each of thèse three installments became due at 



506 244 l'EDEKAL EEPOETEK 

the time stipulated; the deficiency upon each thereafter vvas a debt 
due from the défendant to the trustée as of that date. 

On July 1, 1916, it became certain that there would never be any 
further income available on the bonds, and the future deficiencies be- 
came fixed in aniount and in existence. Some of the debt was paid 
as of that date,' but the balance reraained and niust remain forever 
unpaid. By virtue of the répudiation each deficiency of the séries be- 
came due at its then commuted value, if the trustée so chose, under Re 
Fitz George, supra, subject to limitation in the aggregate by the un- 
paid balance of principal. The unpaid balance is to be determined by 
deducting from the principal the purchase price realized upon the sale 
of the properties, $18,000,000, less such amounts as are properly 
chargeable in foreclosure, leaving a balance of $17,727,725.55. This 
subtracted from the principal of $50,000,000 is $32,272,274.45. 

It will be asked what was the date of the breach, what that of the 
élection to accept the breach, and which date counts in the ascertain- 
ment of damages. The répudiation of a eontract opens to the promisee 
two courses of conduct, either to accept it at once as a fermination and 
to sue for damages, or to vvait and sue as the time for performance 
arrives. The latter course allows the repudiator to recant and to per- 
form, and the promisee's delay su1)jects him to that possibility. The 
breach, however, rcmains tlie act of répudiation. The announcement 
in August, 1914, that the défendant would pay no more coupons there- 
fore entitled the trustée to treat the whole eontract as at an end, but 
for the reasons already given it would hâve been impossible at' that 
time to prove any damages. The trustée did not, however, do any- 
thing upon the defcndant's répudiation until May 27, 1915, when it filed 
its first ancillary and dépendent bill in 'bis court upon eontract B. In 
the bill, article 16, it recited the powcr to déclare the principal at once 
due and allcged its ex()ected exercise of that i)ower and of the right to 
sell the property for the full principal. In article 17 it alleged its in- 
ability to know the amounts due under eontract 1:', and in the prayer 
for relief it asked for an accounting for the amount which should re- 
niain payable upon the principal and interest after the sale in fore- 
closure. 

It seems to me to make no différence practically whetlier the filing 
of the first bill or of the second on January 6, 1917, be deemed an élec- 
tion to treat the conduct of the défendant as a répudiation. I shall 
assume that the first bill was such. At that time it is true that there 
could bave been recovercd only the unpaid balance of the coupon of 
March 1, 1915. If the suit had been at lavv, it would bave been nec- 
essary to bring successive actions on September 1, 1915, March 1, 
1916, and July 1, 1*16, but that was not necessary in equity. By the 
supplemental bill it was permissible to set up the intermediate facts and 
the relief will be adapted to the situation disclosed at the time of the 
decree, Randel v. Brown, 2 How. 406. 42.3, 11 L. Ed. 318. Therefore 
the questions asked as to the time of the élection are of no determining 
moment in the case at bar. 

It is further said that the trustée had no power to elect to treat the 
répudiation as such, because it would resuit in a modification of the 
eontract, and that could be donc only as prescribed in section 14 of 
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article 6. The objection rnisconceives the effect of the repudiatioti 
and of the trustee's élection. Thèse did not constitute a modification 
of the contract. The répudiation was a breach of the contract, of that 
term in it which f orbade the obliger to déclare that it would be no 
longer bound by its stipulations. The remedy arose from that breach 
of suing for any future installent at once, and, if the défendant did 
not recant meanvvhile, the right so to sue endured. Its élection was no 
more than an expressed décision to sue; and that it evinced either on 
May 27, 1915, or January 6, 1917, Tsee no reason to décide which. 

I bave purposely omitted to refer to the sinkihg fund:- First be- 
cause, in the view I take of the rights arising undér section 4 of arti- 
cle 2, the whole balance of the principal is. in any case to be recovered ; 
and, second, because by 'its terms it is due only out bf the net earnings 
of the Pacific Company." Until July 1, 1916, there wei-e no net earn- 
ings, and thereaf ter thef e could be none. It is true that it Was because 
of the default of the défendant that this condition arosi^, 'but fhéir 
wrong cannot make absolùte what was otherwisè contingent. Tliere 
is no way of knowîng when any sinking fund woiild becème due or 
hOw much before the bonds matiired in 1933. 

The only other question which remains open is whether the prom- 
ises Under sections 4 and 5 of article 2 were liens upon the property of 
the Deuver Company. I décline to détermine this question, because 
no détermination could be other than académie. That thé payments 
were obligations is certain enough ; they make the trustée a gênerai 
créditer of the défendant, and as such they précède the rights of ail 
stockholders. It could add nothing to their character to détermine 
that they were liens, unless I had before me in this suit other possible 
lienors upon the property of the défendant. Thèse cannot be joined 
without losing jurisdiction, and any expression of mine touching the 
priorities between such other lienors and the trustée would be brutum 
fulmen. 

Finally the trustée asks for the instructions of this court as to what 
relief, short of a decree for the gross sum, it may properly accept. 1 
hâve great question as to the power of this court, strictly speaking, 
to assume any gênerai équitable jurisdiction over the conduct of the 
trust created, as well as the propriety of such an instruction in a suit 
inter partes, Hke this. However, it is quite true that this is a court of 
equity, and that its directions do not interfère with the disposition of 
a fund already within the jurisdiction of another court. In a proper 
case perhaps it might bave the power to advise a trustée upon applica- 
tion by bill. The trustée must take its chances of protection under any 
advice I may give it, but I see no impropriety in saying that the im- 
médiate enforcement of a decree for so large a sum might well imperil 
the security of the decree itself. It seems to me, therefore, a reason- 
able exercise of that judgment which it is entitled to use to withhold 
process, and collect semiannually by way of interest upon the decree so 
much as will re-establish the relations which arose under contract li. 
It.has certainly been suggested that the immédiate enforcement of so 
large an amount would be impossible, and must resuit disastrously to 
the défendant. If so, it cannot bc the duty of the trustée to cause the 
financial collapse of the debtor upon whose stability it must rely. As 
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to further litigation designçd to ascertain tlie priorities betvveen tlie 
trustee's decree and other lienors, I must leave it to its own devices. 

[8] It is possible that questions will arise for détermination before 
a decree can be determined. I can at présent think of none, except tlie 
rate of interest which will accrue upon the unpaid balance of the tliree 
installmentsand upon the balance of the principal. In New York the 
rate of interest upon default is fixed at the légal rate regardless of the 
rate before maturity, Pryor v. City of Buflfalo, 197 N. Y. 123, 90 N. 
E. 423, and the matter is one of state law, Ohio v. Frank, 103 U. S. 
697, 26 L. Ed. 531. It seems to resuit, therefore, that the interest 
must be calculated at 6 per cent., which rate with reluctance I f eel 
obliged tq fix. 

As to the supi of money impounded by injunction at the outset, the 
trustée may hâve process of exécution under the eighth rule as soon 
as the decree passes. I can at présent see no warrant for supposing 
it subject to the lien of engagements of the défendant. Its origin has 
not been dîsclosed, and whether or not there is a lien upon the railroad 
of the New Denver Company, there can hardly be said to be any lien 
upon its gênerai funds. A modification of the injunction order prior 
to the entry of decree and to opporturiity for exécution seems hardly 
proper, however, as it might resuit in depriving the court of any means 
of enforcing its decree. That matter the défendant may, if it chooses, 
bring up upon notice. 

Should it be necessary to hâve any extended hearing to détermine 
the form of the decree, the matter may corne on before Philip L. 
Miller, Esq., as spécial master., Otherwise the decree may be noticed 
for settlement at chambers on any day. The plaintiff will hâve its 
costs. So far as I am now aware, the foregoing disposes of ail the 
questions raised. 



SHREDDKD WHEAT CO. v. IIUMPHREY CORNELL CO. et al. 

(District Court, D. Connectleut. May 2, 1917.) 

No. 1436. 

1. Trade-Maeks and Tbade-Xames <©=o11 — TJnfair Compétition— Imitation. 
l'iaintiff manufiictured a shrecided wheat biscuit, of a peculiar slze, 
form, color. anrl appearnnce, wlilch liad become well known to the publie. 
It owned patents covering an article of food conslsting of threads or 
filaments of wheat or slmilar grain bavlng the outer nutrition bran and 
gluten of the eutire berry vlslhly inixed with the interior starchy portion 
thereof, and also a process patent covering the method of preparing the 
grain or berry. A design patent corered the form and configuration of 
the biscuit: the specifioition stating that tlie design consisted in a bis- 
cuit presenti]ig a fihrous InterstKial appearance, with, interlacing threads 
or fihinieuts, and that the gênerai forui of tlie biscuit shown in the draw- 
iugs was as stated therein. Held, that tliese patents did not take the 
case out of the law of unfair conipetition, so as to give défendant the 
right, upon the expiration of the in'onopoly, of using tiie size, shape, and 
color of plaintlfCs product, with its identifying nome and dress. 

^=3For other cases see same topic & KKY-NUMBEB in ail Key-Numbered Dlgests & Indexes 
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2. Trade-Makks and Trade-Names (S=379— Injunctiox— Puri'oses. 

The puiTiose to be effected by an injunctioii in cases oï unfair compéti- 
tion is not priniarily to iirotect tlie purc-liaser. but to secure to the manu- 
facturer the profit to be derived froni tbe sales of liis goods to ail those 
desirlug and intending to purchase them ; it being the liabllity to Injury 
and an ac-tual infringenient whlch tbe reniedy uïay be Invoked to prevent. 

3. Thade-Marks and Thade-Names ®=70(1) — I'nfair Co^'Ipetition— Imita- 

tion. 

Where plaintlfE was manufaeturlng a shreddeil wlieat biscuit of i»eculiar 
size, forni, and appearance, whicli had becorae well known to the public, 
and défendants were selllng a similar biscuit in cartons bearing a plc- 
torlal représentation of a shredded wheat biscuit, whlch was an exact 
copy of plalntiff's biscuit, so that one was apt to be mlstaken for the 
other, though on eoinparison of the two cartons substaiitial différences 
would be found and careful buyers miglit not be deceived. défendants 
would be enjolned from the use of such plctorial représentation on their 
carton. 

4. Tbade-Marks and Teade-Names (S=3(>9— L'nfaib Compétition— Good 

Faitii as Défense. 

Défendants' good faith in uslng a pictorbil représentation of plaintift's 
shredded wheat biscuit on the carton (fontaining its biscuits Is Inîinaterial. 

5. Tkade-Marks and Trade-Names ®=570(;?) — Unfaik Compétition— Imitat- 

iNG Names or Articles. 

Where the names "Shredded Wheat" and "Shredded Whole Wheat," 
though in a way abstract in character and descriptive, had beconie as- 
sociated with plalntiff's goods In partlcular, and had corne to meaii its 
goods alone, the court will enjoln défendant from uslng such words in 
connection with the sale of a sinïilar biscuit, unless they niarked their 
packages and product, so as to clearly and unmistakably specify that it 
was their owe product, and not that of plaSntlff. 

6. Trade-Marks AND Trade-Names (©=39'5(1) — L'nfair Cosîpetition— Pbe- 

StlMPTIONS. 

The natural presumptlon is that one adoptlng a name for its product, 
whlch has becoine associated In tlie publie ndnd with a product of an- 
other, expects to dérive benefit from the na)ne, and to sccure buyers from 
among those who hâve bought and used tbe product of such other, and 
■ it lutty be justly assumed that they intend to inislead, and that their acts 
are llkely to accompllsh this Intent. 

7. Trade-Marks and Trade-Names ©=70(1)— Unfair Compétition— Imita- 

tion. 

Where plaintiff manufactured a shredded wheat biscuit of a peculiai- 
fortn, shape. size, and color, and défendants' product was copied therefi-om 
in Its entirety, the court wlU enjoin défendant from manufaeturlng or 
selling whole wheat biscuit in the form, sliape, size, and color of plalii- 
tilï's biscuit, or any Imitation thereof, without uiarking on each biscuit 
words clearly and unmistakably specifying its origln. 

8. Trade-Marks and Trade-Names <S=375— Ukfair Compétition— Deckptiox 

OF Public. 

The vital question in cases of unfalr couipetition Is not wbether dealers 
are llable to be deceived in buying fi'om the manufactnrer or wholesalev, 
but whether the user is llable to be misled in buyiag from the retailer. 

9. Trade-Marks and Trade-Names <&=308— I.'nfaib Compétition— Uiguï to 

Accounting. 

Where, in a suit for unfalr coini>etitlon. it appears tlmt défendants' 
sales were sniall and Its profits negliglble. and tliat the profits and damag- 
es together would be too small to justlfy the expense of taking an aceourit. 
no accounting wlU be ordered. 



©=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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In Equity. Suit by the Shredded Wheat Company agaînst the 
Humphrey Cornéll Company and another. Decree for plaintiff. 

Charles K. Offield, of Chicago, 111., William C. Breed and Frederick 
I. Allen, both of New York City, and George D. Seymour, of New 
Haven, Conn., for plaintifï. 

John R. Nolah arld James H. Griffin, both of New York City, David 
Tice, of Lockport, N- Y.,: and Arthur Keefe, of New London, Conn., 
for défendants. 

THOMAS, District Judge, This ,is a suit in equity, charging the 
défendants with unfair trading, a,iid is now before the cpui-t on final 
hearing upon pleadings, and proof s, 

The gravamen of the bill is contained in the fourth and fifth para- 
graphs which reads as follows: 

(4) "That from the ' beginning of the manufacture of whole wtieat biscuit 
hy your orator's predecessors and oontinuously to the présent time youir ora- 
tor has nïa'nufaetùred for sale and eonsumptlon siich biscuit In a partieular 
aild pecuiiar shape and form ; that svich lilscult was produeed and balced so 
as to présent a distlngulshing eye appearance, at once recognlzed by the con- 
liguration of .such biscuit, from any otlier form of food product ever before 
nianufactured either from w lieat or any eereal of similar or alUed purpose ; 
that the whole wheat biscuits of your orator were compotsed and built; up of 
wheat fasiiioned in pecuiiar form', lamin»ted in structure and appearance, and 
to wliieh your orator has attached the fanciful name of 'shreds'— the biscuit 
as conipleted in final form being a rectangular flattened oval, with rounded 
•■sides or edges and t<harply severed ends being a biscuit' browued In appearance 
as to its upper face and rendered crisp and palatable astp its separate parts 
in baldng." 

(5) "That during neârly a quarter of a century that your orator has formed 
and baked its whole wheat biscuit product in the form and conditions above 
recitéd and Identified, said biscuits hâve l)ecome knowti for a long period of 
years past to the usfng and purcliasing public by reason alone of the par- 
tieular form, shape and structure of the individual' biscuit itse]f as abôve de- 
.«crlbed ; yoùr orator averring tlmt for many years past such whole wheat 
liii?cuit of your orator has conie to hâve and now has a seeondary signiflcaUce 
and meaning to tlie purchasing public by reason of'the facts above set forth, 
iind to thus mean and signify only the product and biscuit output of your 
orator, your orator averrlug that, when your orator's said biscuit product is 
.separated' from your orator's carton uud advertisiiig matter, and standing 
aloiie wlthout other means of identification, your orator's said blsailt ha.s 
corne to hâve the meaning and slgniflcance of tbe product and output only of 
,\our orator's plant." 

The défenses pleaded at length may be summarized as follows : 

(1) "Tliat the form, si7,e, color, and aitpearance of the biscuits (plalntiff'sand 
défendants') involved in this contnnmry resuit from, and are ewsential to, 
the économie manufacture of a com'mercial l)iscuit from shredded whole 
wheat. « * » " 

(2) "That the défendants' biscuit is composed of shredded wliole wheat, the 
physlcal eharacteristics of which are sucli that the làseuit cannot be dlrectly 
branded or staiiiped with the name or trade-mark of the uuiker." 

(3) "That to inclose the Individual biscuits of the défendants in an envelope 
or wrapper would be coiumercially proliibitive, by reason of the increased cost 
of that procédure." 

(4) "That the défendants' biscuit is not labeled or dressed in sim'idatlon of 
plaintltt's product ; but, on the contrary, tiie dress of the défendants' prod- 
uct is mo,st decidedly individual and distlnctive." 
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(o) "That the defeiidjuilK' biscuit is u patpiit-oxiiired pvoduct." 
(6) "That the sizo, form. sliape, color, and appcaraiice of plaintiff's biscuit 
were not adopted or selocted t'ov the purpose of r)olntiiis to tlie origiu or 
ownership of the article, Init are tlie natural characterlstics of a shreddwl 
wheat biscuit, made in full accordauce with the patent-expired machiueii." 

So that the issue to be hère detemiined is this : Are the défendants 
guilty, in view of the facts in the case, of nnfair compétition in trade 
in selling a biscuit of substantially the same size, form, color, and ap- 
pearance as that of the plaintiff? 

The bill of complaint, as it was originally filed, named five défend- 
ants — the Ross Food Company, a New York corporation, Andrew 
Ross, Ralph Valentine, the Humphrey Cornell Company, a Connecti- 
cut corporation, and Frederick H. Towne. Of thèse défendants, the 
first three hâve been dropped on motions challenging the jurisdiction 
of the court, and the action has been continued and is now pending 
against the défendants the Humphrey Cornell Company and Frederick 
H. Towne, as to both of whom the court has retained jurisdiction. Al- 
though the défendants named in the bill as originally filed, other than 
the Humphrey Cornell Company and Towne, are not parties to this 
action, they must, by reason of their subséquent participation in the 
trial with the knowledge of the court and of ail the parties to the rec- 
ord, as was the case hère, be held to be privies to any judgment which 
may be recovered herein, and will be fuUy bound therebv. Souffrent 
V. Compagnie Des Sucreries, 217 U. S. 475, 486, 30 Sup. Ct. 608, 54 h. 
Ed. 846; Washington Cas Co. v. District of Columbia, 161 U. S. 316, 
16 Sup. Ct. 564, 40 h. Ed. 712. 

The facts as developed by the évidence are as follows: 

The plaintiflf is the successor in business of the Cereal Machine 
Company, a Colorado corporation organized in 1893 by Henry D. 
Perky, the founder of the l3usiness. The shredded wheat product, so 
called, of the plaintiff, is now, as it always has been, made from 
whole wheat of the highest grade and quality, and with great skill, in 
the plaintiff's plant in Niagara Falls, N. Y., the sanitary and mechan- 
ical methods of which, in ail of their appointments, are of superlative 
excellence. The product retains the body and substance of the whole 
wheat in final biscuit form, and is at once recognized by the configura- 
tion of the biscuit from ail other forms of food products ever before 
manufactured from wheat or any cereal of similar or allied character. 

The whole wheat berry is thoroughly cooked by boiling without de- 
stroying the berry form, and then ail parts of the individual berry 
are swaged and commingled together by passing throtigh grooved roll- 
ers, from which they are discharged in the form of long, fine filaments 
or threads of porous character having a rough exterior, so that they are 
adapted to and do adhère together when being massed to ^f orm loaves 
or l3iscuits, and the food as discharged from the rolls is ready for 
use without further cooking, or it can be shaped for baking in va- 
rious ways. After it is discharged from the rolls it is baked a golden 
brown, 12 biscuits are packed in a carton, 36 cartons in each case, and 
the product is shipped to the wholesale grocer, who in turn sells it to 
the retail grocer, and he to the ultimate consumer. 
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The plaintiff's product was protected by two patents — one for bread 
and the method of preparing the same, No. 548,086, dated October 15, 
1895, and which accordingly expired October 15, 1912; and the other a 
design patent. No. 24,688, dated December 17, 1895, for 14 years, and 
which accordingly expired December 17, 1909. Since the expiration 
of thèse patents, vvith the exception of the défendants and those in 
privity vvith them, the plaintifï has been the only person using this 
particular form, shape, color, and size of shredded wheat biscuit, ail 
of which features hâve been appropriated by the plaintiff. 

An enormous trade in thèse biscuits has been built up and established 
ail over the world by the plaintiff as the resuit of a long campaign cov- 
ering a period of about 15 years by vigorous and expensive advertis- 
ing. So great has been the advertising expense that in 1914 between 
$800,000 and $1,000,000 was expended. The business has steadily and 
consistently increased from year to year. In 1901 the number of in- 
dividual biscuits produced and sold aniounted to 175,000,000, and this 
production constantly increased until in 1915 it amounted to approxi- 
mately 500,000,000 biscuits. In other words, the gross business in- 
creased from about $1,250,000 in 1901 to over $4,000,000 in 1915. 

The ultimate consumer, whether in private homes, boarding houses, 
or at hôtels and restaurants, only knows the individual biscuit to which 
he has become accustomed, and never sees the package in which it is 
offered for sale by the retailer. 

Some six years after the expiration of the design patent, Ross, 
Towne, and Valentine, who had been in the employ of the plaintiff 
and were familiar with the manufacturing processes and business and 
advertising and trade policies of the plaintiff, organized the Ross Food 
Company, a New York corporation located at Batavia, for the pur- 
pose of entering into compétition with the plaintiff, although there was 
then, and for quite a time previous thereto had been, other forms of 
shredded wheat biscuit, which could be and were easily identified from 
the product of the plaintiff and its predecessor. 

Towne, who is a stockholder in and the New England agent for the 
Ross Food Company, thereupon solicited the Humphrey Cornell Com- 
pany, a wholesaler and jobber in this district, to distribute the prod- 
uct of the Ross Food Company throughout Connecticut, Rhode Is- 
land, and parts of New York, which the Humphrey Cornell Company 
undertook to do and did do, and the défendants' product was sold 
by the tlumphrey Cornell Company and Towne to the retail trade in 
the territory named, but in very small quantities. 

The Visual appearance of the défendants' product, as it is made and 
served, is exactly like that of the plaintiff' in shape, size, color, and 
form, ail of which were adopted by the plaintiff, not because of any 
inhérent or functional advantage or value resulting therefrom, but 
purely as a matter of accident, resulting from the size and shape of 
the rolls of the plaintiff's machinery from which ït was discharged 
ready for use. Indeed, there is an apparent disadvantage in the shape 
and size of the product as made by the plaintiff and copied by the 
défendants, as a circular biscuit would be much more adaptable to a 
saucer or bowl than is one of oblong form, and a very différent gen- 
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eral appearance would be just as advantageous as the défendants' 
unless they desired, in copying it exactly, to get away the plaintiff's 
customers. 

Although the carton or package containing the défendants' biscuit 
is of an entirely différent shape and color froin that of the plaintiff's 
carton, thc:e is, nevertheicss, printed upon the face of défendants' 
package a picture of a shredded wheat biscuit which is an exact re- 
production of plaintiff's product, and although the défendants char- 
acterize their product as "Ross's Whole Wheat Biscuit," they do net 
in any other way show or attempt to show that their product is not 
that of the plaintiff, and the individual biscuit of the défendants, when 
disassociated from the carton, bears no mark, stamp, brand, or tag 
whereby the individual consumer can be informed that it is not the 
plaintiff's product. The machinery used by the Ross Food Company 
in the manufacture of its product is substantially copied from that 
used by the plaintiff in building up and carrying on its trade. More- 
over, the plaintiff's product bas been particularly recognized solely by 
reason of the form, shape, size, and color of the individual or unit 
biscuit, and through the personal efforts of the plaintiff's officers and 
salesmen the plaintiff's business bas been so cHrected and conducted as 
to definitely fix and impress this fact upon the public. 

[1] The vital, and indeed the sole, question of défense is : Hâve 
the plaintiff's patents taken the case out of the law of unfair compéti- 
tion, and are the size, shape, and color of the plaintiff's product, to- 
gether with the identifying name and dress, open to the public upon 
the expiration of the monopoly granted by thèse patents? If this 
were a case of a technical trade-mark purely, it would be controlled 
bv the authority of Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 
16 Sup. Ct. 1002, 41 L. Ed. 118, Centaur Co. v. Heinsfurter, 84 Fed. 
955, 28 C. C. A. 581, and Linoléum Manufacturing Co. v. Nairn, 7 
Ch. Div. 834. But it is not. It is exclusively a case of unfaii" compé- 
tition, which involves something more than a generic name, by which 
the object has become known to the public, and which also involves 
rights not covered by or included in the monopoly of either of the pat- 
ents relied on. The invention of the patent for the bread and its meth- 
od of manufacture relate exclusively, as the spécification states, to— 

"the prodiietion of an article of food or bread, oonsistlng of externally rough 
porous throads or filaments of wheat or similar grain, havlng the outer nutri- 
tion bran and gluten of the entire berry vislbly mingled with the interlor 
starchy portion thereof and adapted by their composition of entire grain ber- 
riés and tlieir rough and porous threadlike or shrediike form to constitute, 
without other shortening or aération, bread of especially light and wholesome 
oharacter." 

And it consists — 

"in the novel art or method of preparing the grain or berry and reducing it 
to form without taldiig front the grain any of the bénéficiai qualitias provided 
by nature and preseuting the same in convenient form for service as a superi- 
or article of food without the aid of exijerts or skilled labor now required to 
produce palatable bread." 

Its feature of patentable nov^lty, wherein it is distinguished from 
the prior art, lies in the fact that the wheat is taken in the whole herry 
244 F.— 33 
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forni, and, after being cleaned and thoroughly washed, is boiled until 
cooked without destroying the whole or individual form of the berry, 
and the sinuous form and rough or jagged exterior shape of the fihi- 
ments are designed to provide small interstices throughout the mass 
whereby the bread is thoroughlj', aerated and made very hght, and the 
food is discharged from the rolls ready for use witliout further 
cooking, or it is shaped for baking in varions ways, is pure wheat, and 
the parts of the berry are given to the consumer in attractive form, 
without the çhemical change set up therein by the use of ferments 
or other foreign ingrédients. Moreover, the claims of the patents are 
strictly hmited to the features recited. Claim 1, which is for the prod- 
uct, is: 

"1. A food or bread composed of superposed or massed layors or deposits 
of dry, externally rough, porous, siuuous threads or filaments of cooked whole 
wheat containing Intermlxed the bran, stareh, and gluten of the entire berry, 
and whlch is absolutely free from leaveriing or raising materialS, or their 
products." 

Claim 2, which is for the process, is : 

"2. The process of redueing cereals for food, consisting flrst, in oooklng the 
grain with sait, after it has been thoroughly cleaned, without destroying tlie 
whole berry form' ; second, partially drylng the grain with constant agitation 
until its interior and exterior portions are of substantially the same consist- 
ency ; and finally, compressing the grain to intimately counningle the outer 
or bran coats, gluten layers, and starchy, Interior portions in the form of 
porous, rough filaments or threads, substaritlally as described." 

It will be seen, from a careful reading of the spécification and claims 
of this process patent, that it has nothing to do whatsoever with the 
fonn or shape or size of the biscuit, and, so far as this patent is con- 
cerned, it was open to the défendants upon its expiration, to make and 
sell a whole wheat biscuit without copying in any way the form, shape, 
size, or color of the plaintifï's biscuit as disclosed in the process patent. 

The design patent, as the spécification states — 

"has relation to a certain new and original design for biscuits; and it con- 
sists in the novel form and configuration thereof, as hereinafter described, 
and shown in the accompanying drawiugs." 

The spécification then goes on to state that: 

"The leadlng feature of the design consists in a biscuit, which présents a 
flbrous interstitlal appearance, showing superimixjsed layers or irregular in- 
terlacing threads or filaments, which are wound or disposed In such loose re- 
lation to each other that the threads or filaments of the inner layers are 
visible from the surface to a greater or less degree through the interstices 
of the outer layers. The gênerai form of the biscuit shown in the drawings, 
when viewed in plan, is that of a parallelogram, and when viewed in end élé- 
vation or cross-section is a flattened oval, with sllght creases along the longi- 
tudinal edges ; Its distinguishing characteristic being mainly, as above stated, 
its flbrous interstitlal appearance." 

The design patent has nothing to do with the form, shape, or si^e 
of the biscuit, and the distinguishing characteristic of the design was 
"its fibrous, interstitial appearance." I am therefore impelled to the 
conclusion that neither of thèse patents, nor, indeed, any of the other 
patents offered in évidence, and which are purely mechanical, take 
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the case out of the law of unfair compétition. Thé fâct is UeVond 
cavil that the carton atid the shape, size, and color of the plaintiiï's 
product, together with the words "Shredded Wheat" and "Shredded 
Whole Wheat," hâve been used so long and so exchisiveh' by the 
plaintiff as to designate, with référence to the plaintiff's prodûct, in 
the trade and to the purchasing public, that the carton, the words, and 
the article itself hâve each and ail corne to mean that the article made 
orsold as "Shredded Wheat" oi''"Shredded Whdlè Wheat" is the plain- 
tiflf's product. Hence the case falls directl)' within the ruling of Lord 
Herschell in Reddaway v. Banharri [1896], L. R. Appeal' Cases, 199, 
of a descriptive word used so — ' •' 

"as to induce in purchasers the belieï that they are getting the goôds of tlie 
Inaûiif acturer who has lieretofore employed it as his trade-iiiark." 

And if that is the case the law clearly imposes upon the défendants 
the burden of being recjuired to use the carton, and the words, and 
the article itself with sufificient distinguishing. marks to prevent the 
purchasing public from being deceived into buying the défendants' 
prod.uct as and for the plaintiff's product. 

There is nothing in the Singer Case, or in any of the other authori- 
ties, which is in any way inconsistent with this conclusion. In the 
Singer Case, where the right. of the défendant to use the name "Singer'' 
in relation to sewing machines was established, it was coupled with 
the restriction that in so doing it must be made clearly and uiimis- 
takably to appear that the machines were manufaclured by others 
than the complainants. Although the right to manufacture Singer 
sewing machines had become public property by the expiration of the 
patents, nevertheless the right qi the^ original manufacturers to be 
protectèd from fraudulent imitation of the indicia by which Singer 
machines made at their establishment had been known to thç, trade 
was upheld, without regard to the fact whether thèse devices had been 
adopted during the life of the patent or a f ter its expiration.: i\lr. Jus- 
tice White, in delivering the opinjon of the court in Singer Mfg. Co. 
V. June, 163 U. S. 169, 197, 16 Sup. Ct. Ip02, 1013 [41. C Ed.. 118], 
quotes with approval from Pouillet, Brevets d'Invention, Nos. 327, 
328, as follows : 

,"The expiration of a patent has for its natural etïect to peritrit every one 
to malie and sell the object patented ; and it has also for efïert to authorize 
every one to sell it by the désignation given it by the inventor, l,}ut npon the 
condition in every ca.se not, in so doin.g, to eai'i'y on iiufair ■ coinpetition in 
business (concurrence de loyal) again.st him. * * *" 

And the closirig paragraph of his opinion in Singer Mfg. Co. v. Bent, 
163 U. S. 206, 16 Sup. Ct. 1016, 41 L. Ed. 131, is as follows: 

"There i.s no doubt that the inarl;s were imitation.^ of those used by the 
Singer Company, and were liiteuded to deeei^e, antl were made only siH;mingly 
différent to afford a plausible prelext for asserting that they were not il- 
légal imitations, although tliey were so closely imitative iis to deceive the 
public. ïhe défendant, therefore, niust be trcated as if lie had aetually used 
the Singer marks. So treating him, liowever, we should be obliged to allow 
the use of the name 'Singer.' since that name, as we bave already beld in the 
case just decided, fell into the domain of things public, subje(:t to the condi- 
tion on the one who used it to make an Iwnest ûistiosure of tiie source of 
manufacture." 
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In Centaur Co. v. Killenberger (C. C.) 87 Fed. 725, it was held, not- 
withstanding the rule laid down in the Singer Cases, that distinctive 
labels long used on patented articles do not become f ree to the public 
on the expiration of the patent, and that, where plaintifï's package and 
label is not exactly imitated by défendant, but is made so nearly like it 
in gênerai appearance that one is apt to be mistaken for the other by 
intending purchasers, and that a close inspection is necessary to distin- 
guish them, the use of the label by the défendant, or of one substan- 
tially similar thereto, will be enjoined. To the same effect is Centaur 
Co. V. Neathery, 91 Fed. 891, 34 C. C. A. 118, in which it was held 
that, while the right to manufacture "Castoria" according to a patented 
process or formula, and the right to sell the manufactured article un- 
der the name "Castoria," is free to the world since the expiration of 
the patent, yet, in placing it upon the market, the new manufacturer 
must clearly identify his goods, and not engage in unfair compétition, 
nor do anything which will tend to deceive the public, and induce it 
to purchase his goods under the belief that they are those it has been 
accustomed to purchase under the same name. 

This view of the law, and particularly in its aspect pertinent to the 
case at bar, is admirably stated in G. & C. Merriam Co. v. Saalfield, 
198 Fed. 369, 117 C. C. A. 245, by the Circuit Court of Appeals for the 
Sixth Circuit. It was there distinctly held that, on the expiration of a 
patent or copyright, the situation arising with respect to the use by 
others of the name of the patented article or copyrighted book cannot 
be differentiated from that arising with respect to the use of any other 
descriptive word, and that, while any subséquent maker of the article 
or publisher of the book has the right to use the name, because it has 
come to be a word of apt description, if, by reason of its long and ex- 
clusive use by the original maker or purchaser, it has come to be in- 
dicative of his product, and he continues its use, he is entitled to pro- 
tection against unfair compétition in such use, and the right of another 
to use it is qualified by the requirement that he must accompany it 
with an explanation which will unmistakably inform the public that 
the article or book is of his production. 

In the same case — Merriam v. Saalfield — which again came before 
the Circuit Court of Appeals on appeal from decrees entered in pur- 
ported compliance with the mandate contained in 198 Fed. 369, 117 C. 
C. A. 245, the court reiterated its views in an opinion handed down 

January 13, 1917, and found in 238 Fed. 1, on page 8, C. C. A. 

, and said : 

"It is not of controlling inïportance to the true application of tlie seeond- 
ary meaning tlieory tliat the public should appreciate the Personal indentity o( 
the manufacturer. The déception involved in every such case, us; in a trade- 
mark case, is said to be a déception as to the origin of the goods ; but this 
is a formula for expressing the ultlmate resuit. With référence to articles 
which hâve trade-names, it is tiie article itself and its good qualities, \vhi<'li 
the public appréciâtes and which cause it to désire to get the genulne article, 
made by the manufacturer who has established its réputation, rather tliaii 
something made bj' some one else. Particularly under present-day conditions. 
the purchasing public may hâve a flxed purpose to buy a given article, and 
not a substitute therefor, and yet be qui te ignorant whether the gennine ar- 
ticle is made by one or another manufacturer. Even under earlier conditions, 
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the purchaser of 'Stone Aie,' or 'Caniers Hair Belting,' or '(Jlenfield Starch,' 
very likely knew as little as he cared about the Personal identity of the 
maker." 

In Jenkins Bros. v. Kelly & Jones Co., 227 Fed. 211, 142 C. C. A. 
11, a case of unfair compétition arising after the expiration of patents 
on the plaintifï's goods, it was held that courts do not décide mislead- 
ing markings on manufactured goods, the patent on which has expired, 
by the caveat emptor rule of buyer and seller, but on the theory that 
a buyer who has become accustomed to a particular article is entitled 
to be unmistakably informed that a person other than the former 
maker is manufacturing the same, and that the rights of rival makers 
are not the only thing to be considered. Judge Buffington, delivering 
the opinion of the court, said (227 Fed. on page 213, 142 C. C. A. on 
page 13): 

"From this it will be seen that the sum auC substance of the marklng Is 
not the m'ere llteral, physical stampiiig, printiiig, or engraviiig of the niaker's 
name on an article whkh in the publie miud is assoclated with another's busi- 
ness, but the nanie niust he accompanied with such indications that the thing 
m'anufactured is the work of the one inaking It as wlU 'uninistalcaWy inform 
the puhlio of that fact.' " 

1 am convinced that the plaintifï is entitled to an injunction, and 
the only question is as to the extent to which it shall go. In view of 
the circumstances of the case, taken in connection with the settled 
practice obtaining in this circuit, the terms of the injunction will be 
settled before its issuance, and in order to avoid any further argument 
on this question, the terms of the injunction order, together with the 
reasons for the same, are set forth at length. 

[2] First. The purpose to be efifected by an injunction in cases of 
unfair compétition is not primarily to protect the purchaser, but to 
secure to the manufacturer the profit to be derived from the sales of 
his goods to ail who may désire and intend to purchase them. It is 
the liability to injury and an actual infringement which the remedy 
may be invoked to prevent. Williams v. Brooks, 50 Conn. 278, 279, 47 
Am. Rep. 642; T. A. Vulcan v. Myers, 139 N. Y. 364, 34 N. E. 904; 
N. K. Fairbank Co. v. Luckel, King & Cake Soap Co., 102 Fed. 327, 42 
ce. A. 376. 

[3, 4] Second. The plaintifï is entitled to an injunction restraining 
the use of the pictorial représentation of the plaintifï's biscuit on the 
défendants' carton. While it is true that, upon an examination and 
comparison of the two cartons, side by side, substantial difïerences will 
be found, the outstanding fact is that the défendants hâve placed upon 
their cartons a pictorial représentation of a shredded wheat biscuit, 
which is an exact copy of plaintifï's biscuit, so that one is apt to be mis- 
taken for the other, in which case a careful inspection is necessary to 
distinguish them, unless there are marked thereon words which clearly 
specify that the product contained therein is the product of the de- 
fendants or other manufacturer, and not the product of the plaintifï. 
Even the good faith of the défendant, if it existed, and I do not believe 
it did, would be immaterial, and the fact that careful buyers may not be 
deceived is of no conséquence, as such fact would only show that the 
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injury is less, not that there is no injury. Another class of purchasers 
' ttlay be deceived, and, if they may be, the plaintiff is entitled to an in- 
junction. Collinsplatt v. Finlayson (C. C.) 88 Fed. 693; Meriden 
Britannia Co. v. Parker, 39 Conn. 450, 12 Am. Rep. 401 ; International 
Silver Co. v. Rogers Çorpn., 67 N. J. Eq. 646, 650, 60 Atl. 187, 110 
Am. St. Rep. 506, 3 Ànn. Cas. 804; Reading Stove Works v. S'. M. 
Howes Co., 201 Mass. 437, 87 N. E. 751, 21 L. R. A. (N. S.) 979; 
Lever v. Goodwin, L. R. 36 Ch. Div. 1 ; Saxiehner v. Eisner & Mendd- 
son Ce, 179 U. S. 19, 41, 21 Sup. Ct: 7, 45 L. Ed., 60; New England 
Awl & Needle Co. v. Marlborough Awl & Needlé Ce, 168 Mass. 154, 
46 N. E. 386, 60 Am. St. Rep. Z17 . The case is one where no amount 
of diligence on the part of the plaintiff can or would guard against the 
injury. Meriden Britannia Co.. v. Parker, supra. 

As was said by Mr. Justice Bradley in Celluloid Mfg. Co. v. Cellon- 
ite Mfg. Co. (C. C.) 32 Fed. 94, 97 : 

"Slnïllarity, not identity, is the usual recourse, when one party seeks to 
beneflt himself by the good pâme of another." 

, The controlling principle is well stated by Lord O'Hagan in Singer 
V. Wilson, 3 L. R. Appeal Cases, 376, in the following words : 

"I tbink we should be cautious In holding that, although a person of intelli- 
gence and observant habits mlght, in a case llke this, by exerelsing reasonable 
vigilance, escape misleadtng, there should be no restrictive interférence to 
prevent others from being misled. It is a question of degree, of more or, less ; 
there can be no rigld rule, and the spécial faets nmst be considered In every 
case. There are multitudes who ai'e ignorant and unwary, and they should 
be regarded in eonslderlng the Interest of traders who m!ay be injured by 
their mistakes. If one man-will Uise a name, the uw of whlch lias been valld- 
ly appropriated by another, he ought to use it under such circumstanees and 
wlth such sUffioient précautions that the reasonable probability of error should 
be avoided, notwithstandlng the want of care and caution which is so com- 
monly exhibited in the course of human affalrs." 

Judge Lacombe, speaking for the Circuit Court of Appeals for this 
circuit in Enterprise Mfg. Co. v. Landers, Frary & Clark, 131 Fed. 
.240, 241, 65 C. C. A. 587, 588, said: 

"A court of equity will not allow a man to palm off bis goods as those of 
another, whether hls m'isrepresentations are made by word of mouth, or, more 
subtly, by simulating tlie collocatlou of détails of appenrance by whlch the 
consuming public has coiue to recognize the product of his competitor." 

The test in ail cases of this kind is : Has the ensemble coma to be a 
public guaranty of origin and quality? Enoch Morgan's Sons Co. v. 
Ward, 152 Fed. 690, 81 C. C, A. 616, 12 L. R. A. (N. S.) 729. 

[5] Third. The plaintiff is entitled to an injunction restraining the 
use by the défendants of the words "Shredded Wheat" and "Shrèdded 
Whole Wheat," unless the défendants mark their packages and product 
so as to clearly and unmistakably specify that the same is the product 
of the défendant' or other manufacturer, and not the product of the 
plaintiff. 

In view of ail the circumstanees of the case as set f orth in the 
proofs, it seems reasonably clear that the words "Shredded Wheat" and 
"Sht^edded Whole Wheat," although in a way abstract in character, 
hâve become associated with the ^oods of the plaintiff in particular, and 
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have corne to mean the plaintiff's goods alone. While it may be conced- 
ed that they could not be adopted as a technical trade-mark, because 
descriptive, nevertlielcss they necessarily and naturally point to the 
source or origin of the product, and indicate an identity between the 
plaintiiï and the names in question. The rule on this subject was forci- 
bly stated by I^ord Herschcll in Reddaway v. Benham, supra, 210, in the 
following words : 

"The iiîiiiic of a pei-son. or worrtw foriiiii'.i,' i>art of the common stock of lan- 
Kua.ire. iiuiy liefom'e so far assoeiuted with the f,'oo(is of a ]>arti<'iilar iiiaker 
That ir is caiialjlc of i)ro(if Ihat tlie use of fhoiii by tlieiuselves without ex- 
phiiiatiou or tiualification hy auother miuinfactni-er would deceive a purchas- 
er into the Ix'lief tJiat he was gettiiis the goods of A. when he was really 
getthig the goods of B." 

[B] The natural prcsumption is that the défendants expect to de- 
rive benefit from the name, and to secure buyers from among- those 
who had bought and used the plaintiiï's product, and it may be justly 
assumed that the défendants by the use of thèse words intend to mis- 
lead, and not in good faith to convey information, and this assumption, 
carried to its logical conchision, means that the défendants' acts are 
likely to accomplisli what the défendants intended they should. Woth- 
erspoon v. Currie, L. R. 5 House of Lords, 508; Keller v. Goodrich 
Co., 117 Ind. 556, 19 N. E. 196, 10 Am. S't. Rep. 88; R. Heinisch's 
Sons Co. V. Boker (C. C.) 86 Fed. 765. 'J'his rule bas been generally 
adopted by the American courts. Herring-Hall Marvin Safe Co. v. 
Ilall's Safe Co., 208 U. S. 554, 28 Sup. Ct. 350, 52 L. Ed. 616; Stand- 
ard Varnish Works v. Eisher, Thorsen & Co. (C. C.) 153 Fed. 928; 
Cady V. Schuitz, 19 R. I. 193, 32 Atl. 915, 29 L. R. A. 524, 61 Am. 
St. Rep. 763; Hansen v. Siegel-Cooper Co. (C. C.) 106 Fed. 691; 
American Waltham Watch Co. v. U. S. Watch Co., 173 Mass. 85, 53 
N. E. 141, 43 L. R. A. 826, 73 A m. St. Rep. 263. And the question in 
ail of thèse cases is, not whether the plaintiff has a property in the 
words or name, but whether or not the défendants have sought to 
prevail on purchasers to buy their goods believing they were getting 
the goods made by the plaintifif; and if the plaintiff can prove that the 
term in question has, in addition to its usual meaning descriptive of 
the kind of goods made by the plaintiff, the further meaning that such 
goods are the particular goods made by the plaintiff, and that the public 
understands this to refer only to goods made by the plaintiff, and that 
the défendant has used the name in order to attract to himself that cus- 
tom which, without the improper use of such names, would have flowed 
to the plaintiff, the plaintiff is then entitled to an injunction. Van Horn 
V. Coogan, 52 N. J. Eq. 380, 28 Atl. 788. 

As pointed out in Merriam v. Saalfield, supra, there is nothing ab- 
struse or complicatcd about this theory, although its application may 
sometimes be difïîcult. Judge Denison said (198 Fed. page 373, 117 C. 
C. A. page 249) : 

"It contemplâtes that a word or phrase originally, and in that sens* pri- 
nfarlly, incapable of exclusive appropriation wlth référence to an article on 
the market, because geographic-ally or otherwise descriptive, miglit nevertlie- 
less have been used so long and so exclusively by one prwlucer with référence 
to bis article that, in that trade and to Uiat branch of the purchasing public, 
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the Word or phrase had coiiie to nTean tliat tlie aftiele was liis iirodiul, : lu 
other words, had come to be, to theni, his trade-mark. So it was snid tliat 
the word had come to hâve a secondary meaiiing, altlioii«h this phnisp. 'sei- 
ondary meaning,' seems not happily chosen, because, in the Ihaited tield, tliis 
new meauiiig Is primary rather than secondary; that is to siiy, it Is, i» thiit 
fleld, the natUiral meaning. Hère, then, Is presented a eonflict of right. Tlic 
alleged trespassing défendant has tbe right to use the Word, because in its 
primary sensé or original sensé the word is descriptive ; but, owiug to tbe 
fact that tlie word lias come to mean, to a part of the public, soniethlng elsc, 
It foUows that when the défendant approaches that sanie part of the public 
with the bare word, and wlth nothing else, applhîd to his goods, he deceives 
that part of the publie, and hence he is required to accompany his use of the 
bare word with sufficient distinguishing marks nornmlly to prevent the other- 
wise nornïally resulting fraud." 

In Elgin Nat. Watch Co. v. Illinois Watch Co., 179 U. S. 665, on 
page 673, 21 Stip. Ct. 270, on page 274 (45 L. Ed. 365), Chief Justice 
Fuller, in writing the opinion of the Suprême Court, said: 

"But it is contended that thp name 'Elgin' had acquired a secondary signi- 
fication in connection wlth its use by appellant, and shouid not, for that rea- 
aon, be considered or treated as merely a geographical nanie. It is undoubt- 
edly true that wliere such a secondary signification has been acquired, its 
use in that sensé will be protected by restrainlng the use of the word by oth- 
ers In such a way as to amount to a fraud on the public, and on those to 
whose employment of it the spécial meaning has become attached. In other 
words, the manufacturer of particular goods is entitled to the réputation they 
hâve acquired, and the public is entitled to the means of distinguishing be- 
tween those, and other, goods ; and protection is accorded against unfair deal- 
ing, whether there be a technical trade-mark or not." 

Then follows a succinct statement of the rule applicable in cases of 
unfair compétition, which, is particularly pertinent hère. The Chief 
Justice said: 

"ïhe essence of the wrong consista in the sale of the goods of one manu- 
facturer or vendor for those of another." 

[7] Fourth. As the défendants' prodiict has been copied in its en- 
tirety from that made by the plaintiff, the plaintiff is entitled to an 
injunction restraining and enjoining the défendants from manufactur- 
ing or selling whole wheat biscuit in the form, shape, size, and color of 
the plaintifï's biscuit, or iri any imitation thereof , unless there is mark- 
ed on each biscuit words which clearly and unmistakably specify that 
the same is the product of the défendants, or other manufacturer or 
vendor, and is not the product of the plaintifï. 

The évidence shows cases of actual déception, as well as a liability 
to such déception, and it also shows a particular kind of product attach- 
ing to the personalitv of the maker. George G. Fox Co. v. Glynn, 191 
Mass. 344, 78 N. E.'89, 9 h.R. A. (N. S.) 1096, 114 Am. St. Rep. 619, 
and George G. Fox Co. v. Hathaway, 199 Mass. 99, 85 N. E. 417. 24 E. 
R. A. (N. S.) 400, are much in point. In thèse cases the plaintiff was 
the first to manufacture a particular kind of bread, using in it milk 
and malt, and applying to it, as a trade-name, the word "Creamalt." 
The bread was made in an oval loaf , unusual in shape and size, and hav- 
ing a peculiar broken and glazed surface, so as to produce an odd visual 
appearance. This combination of external characteristics was neither 
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economical nor necessary, and nothing similar was in use by défendants. 
The défendants then began to make similar bread, calling it "Crown 
Malt," and imitating the size and i orm of the loaf , and then also, with 
a slight diffei-ence, the peculiar appearance of the surface, and a label 
resembling that used by the plaintiff was attached to the loaf. A band 
was put around the loaf by both plaintifi and défendant; the former 
calling his product "Fox's Creamalt," and the latter naming bis "Hath- 
away's Log Cabin Bread." This band was easily removable by retail 
dealers. It also clearly appeared that the défendants' legitimate busi- 
ness could be conducted properly without giving its wares this distinc- 
tive misleading appearance. It was held in the Glynn Case that the 
plaintifï was entitled to an injunction for the reason that in a suit in 
equity by one wholesale dealer against another to restrain un f air com- 
pétition and trade, consisting of an imitation of the plaintiiï's trade- 
name and of the appearance of his goods, it is no défense that the de- 
fendant does not mislead, or intend to mislead, the retail dealers to 
wliom he sells, if he knowingly places in the hands of the retail dealers 
an instrument of fraud with which they may deceive the public. In 
delivering the opinion of the court, Chief Justice Knowlton (191 Mass. 
349, 350, 78 N. E. 89, 91 [9 L,. R. A. (N. S.) 1096, 114 Am. vSt. Rep. 
619])said: 

"But goods often come to be known as of a particular manufacture, and 
acquire a valuable réputation, by meuns of a desi^'imtion that could not be 
made the subject of a trade-mark, beeause othors may liave occasion to make 
somte use of the words or marks chosen. ]t is important to evei-y one who 
has aequlred a valuable good will in his business in that way, to hâve it pro- 
tected, as his other property is protected. It is also important to the puhlic 
to he able to rccognize articles of manufacture as prodiwed hij a knoivn and 
trustworthy maker, thruugh the appearance hy ivhich thcij harv come to 6fi 
knoicn." 

In the Hathaway Case the facts relied upon by the plaintifï to prove 
its case were substantially as they were stated in the Glynn Case, al- 
though it was claimed by the défendants that their loaf was without 
the label, and was therefore easily distinguished from the plaintiff s, 
loaf, inasmuch as the two loaves were conspicuously distinguished by 
their labels. A small label bearing the name "Creamalt" was pasted: 
upon the plaintiiï's loaf, and a broad paper band bearing the names 
"Hathaway's L,og Cabin Bread, Malted," encircled the defendant's, 
loaf. It was held that the principles which were stated in the Glynn 
Case were applicable, and that the use by the plaintiff of the combina- 
tion of the size, shape, color, and conditions of the surface to produce 
a gênerai visual appearance for its loaf of bread made in part of malt 
and milk, gave it substantial rights, particularly as there were no in- 
trinsic advantages in the combination which produced this gênerai Vis- 
ual appearance, and that a very diflferent gênerai appearance would be 
just as advantageous to the défendants, unless they wished, by deceit, 
to get away the plaintiff's customers. In the opinion (199 Mass. page 
102, 85 N'. E. page 418 [24 L. R. A. (N. S.) 400]) the court said: 

"The plaintiff had no exclusive right in any one of the featuros of the 
combination, and if the défendants had acquired the use of this combination 
for the successful prosecution of their business, they Vi'ould hâve had a right 
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to use it, by taking such précautions as would prevent déception of the puWic 
and interférence with ttie plaintifl's gocxl will. But tbe évidence sliows tliut 
tlie défendants liad no occasion to use ttiis cornbination, and tlierefoi'e tliey 
were not justlfied In producing an Imitation of tlie plaiutlfï's loaves, tlie natu- 
ral eiïect of wliicli wonld i)e to deprive it of a part of its trade tlirougli de- 
leption <)t' rhe public. Tliere are numberless sliapes and size» in wliicli loave.s 
of bread m'ay be produced, and varions peeuliarities of appeiiranee in color 
and condition of surface. ïliese ttiat the défendants adopted bad been coni- 
bined to distiiiguisli tlie plaintilï's Creauialt bread, and it was the duty of 
other manutacturers to recognize this faet. Not, indeed, to the abandonuieiit 
of their riglit to do what was reasonabiy necessaiy to success in the manage- 
ment of tlieir own business ; but to the extent of so conductiiig their business 
as not unreasonably and unneces.sarily to interfère with tiie ijlaiutitt's business 
through déception of the public." 

If the shape and form of the plaintiff's prodtict, and vvhich the de- 
fendants hâve copied, were piirely functional (that is, if they had cer- 
tain éléments of value for use and sale, which were peculiar to that 
form), a différent question would be presented ; but no such condition 
or features attach to the plaintiff's or défendants' product, and, as has 
been pointed out, the form of the biscuit made by the plaintiff was, at 
the outset, a matter of accident, and, indeed, a much more convenient 
form could hâve been chosen. 

[8] The vital question hère — as in ail cases of like kind — is not 
whether dealers are liable to be deceived in buying- from the manufac- 
turer or wholesaler, but whether the user is liable to be misled in buy- 
ing from the retailer. This distinction is well borne out and sustained 
by the Circuit Court of Appeals for this circuit in Enterprise Mfg. 
Co. v. Landers, Frary & Clark, supra; Yale & Towne Mfg. Co. v. 
Aider, 154 Fed. 37, 83 C. C. A. 149; Rushmore v. Manhattan Screw & 
Stamping Works, 163 Fed. 939, 90 C. C. A. 299, 19 L. R. A. (N. S.) 269 ; 
Rushmore v. Badger Brass Mfg. Co., 198 Fed. 379. 117 C. C. A. 255 ; 
Rushmore v. Saxon, 170 Fed. 1021, 95 C. C. A. 671 ; and by Mr. 
Justice Bradley in Putnam Nail Co. v. Bennett (C. C.) 43 Fed. 800, in 
an opinion which is quoted from with favor by the Suprême Court in 
Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537, 549, 11 Sup. 
Ct. 396, 34 L. Ed. 997. Another well-considered and instructive case 
sustaining this view is Banzhaf v. Chase, 150 Cal. 180, 88 Pac. 704. 

[9] The évidence shows sales by the Hitmphrey Cornell Company 
of a very small amount of the défendants' product, on which the profits 
were negligible. Although the plaintifï would be entitled to an account- 
ing to recover, not only the amount équivalent to défendants' profits, 
but also any losses to its own business resulting from the unfair com- 
pétition, if such losses could be shown, I am inclined to the view that 
the profits and damages together will be too small to justify the ex- 
pense of taking an account, and upon the authority of Saxlehner v. 
Eisner & Mendelson Co. (C. C.) 88 Fed. 61, and National Distilling 
Eiquor Co. v. Century Eiquor & Cigar Co., 183 Fed. 206, 105 C. C. A. 
638, there will be no référence to a master. 

After oral arguments and submission of briefs, counsel for défend- 
ants further cite Miller Rubber Co. v. Albert Behrend et al., 242 Fed. 

515, C. C. A. , decided by the Circuit Court of Appeals for the 

Second Circuit in February, 1917, and reported in the New York Eaw 
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Journal under date of March 10, 1917, and Diamond Expansion Boit 
Co. V. U. S. ESxpansion Boit Ce, 164 N. Y. Supp. 433, decided by the 
Appellate Division of the Suprême Court of the state of New York, 
reported in New York Law Journal under date of April 23, 1917; but 
the cases cited are in no way inconsistent or in confiict with the con- 
clusions herein reached. 

Eet an injunction issue in accordance with the views herein express- 
ed. Decree accordingly, together with costs. 



UmTED STATES v. DAVIDSON. 
(District Court, N. D. New York. August 30, 1917.) 

1. PosT Office <©=331 — Nonmailable Matter— Wbiting on Bnvelope. 

Under Cr. Code, g 212 (Act March 4, 1009, c. 321, 35 Stat. 1129 [Comp. 
St. 1916, § 10382]), declaring an envelope containing any eplthets, terms, 
or language of an indécent, lewd, lascivioiis, obscène, libelous, scurrilous, 
or defamatory character, or calculated by its terms and obviously intend- 
ed to reflect injurlously on the character or conduct of anotlier, to bo 
nonmailable, the depositlng of a postpaid envelope addressed to "Mrs. W. 
Martin, Pros., Gare Mrs. Freeborn, 14 Walworth Street, City," whîeh ab- 
breviation was known to the writer and to the récipient, as dlsclosed by 
the contents of the letter and of a subséquent letter, to mean "prostitute," 
and to charge immorality, but whlch alibreviaion as to ail others might 
hâve a proper and innocent signification, was not an offense, as it was 
not obviously intended to reflect injurlously upon another's character or 
conduct. 

2. PosT Office <@=532 — Nonmailable Leiteb — Ottensb — "Indécent" — 

"FiLTHY" "I/ASCIVIOUS." 

Under Cr. Code, § 211 (Comp. St. 1916, § 10381), declaring every ob- 
scène, lewd, or lascivious, and every filthy letter of an Indécent charac- 
ter unmailable, and definlng the term "indécent" to Include matter tend- 
Ing to incite arson, murder, or assassination, the mailing of an Inclosed 
letter stating that, as soon as the recipient's bastard daughter was old 
enough to understand, the writer would wrlte her an account of her pros- 
titute mother, that recipient's husband was ashamed of her, and that the 
writer would write hlm about his wife, and that she was surrounded by 
a bunch of bastards and prostltutes, was an offense ; the word "indécent" 
meanlng grossly vulgar, offensive to modesty, obscène, lewd ; the word 
"fllthy" meanlng morally foui, polluted, nasty, etc. ; and the word "las- 
civious" meanlng tendlng to excite voluptuous émotions, luxurious. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Indécent; Lascivious.] 

S. INDICTMENT AND INFORMATION "g=>129(l) — OFFENSES — JOINDEB OF COtTNTS. 

A count In an indlctment charglng a violation of Cr. Code, S 211, by 
sendlng nonmailable matter in the form of a closed and dlrected letter, 
was properly joined with a count, under section 212, for depositlng in the 
mail an envelope on which nonmailable matter was written, both of 
whlch acts were dlrected agalnst the same person, 

Miimie Davidson was indicted for sending a nonmailable letter 
through the mails, and for depositing in the post office an envelope 
the outside of which contained nonmailable matter. Demurrer to the 
first count overruled, and demurrer to the second count sustained, and 
that count dismissed. 

«s»Fi>r oUicr cases sm sune tople & KBY-NUlf BBR In aU Ker-Nnmbersd Dlgests A Ind«XM 
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Demurrer to Indictment flled June 10, 1017, and whidi fontaiiis two cmuiIs, 
one for a violation of section 211 of tlie Criniinal Code by scurtinsî lumniiiil- 
able matter in tlie form of au inclosed and dlrectwl lettoi' thi'ouKli tlio l'iiitcd 
States mails, April 21, 1917, and the otlier for a violation of section 212 of said 
Criminal Cîode by depositing in tlie post office of the T'nited States, Aiiril 12. 
1917, for mailing and delivery, an envelope and contents on tbe onlside oè 
whieh envelope, says the indictment, "was written an eiiitbet, term. and lan- 
snage of an indécent, lewd, lascivious, obscène, libelous, scnrrilons. aiid dc- 
famatory character, calculated by the tern:, nianner, and style of (iisphiy to 
reflect injuriously upon the character and conduct of nnotUei-.' to wit. the char- 
acter and eonduet of one Mre. — , the said envelope bein;; hereto attached 

and mado a part hereof." etc. Both of thèse, the letter and the envelope com- 
plained of, with contents, were directed to the same ])erson, but niailed at dif- 
férent dates and at the same post office. ïhe demurrer is to both connts, on 
the ground the same are not sufHeient in law to charge a crime or offense, 
and that the two counts or charges are improperly united in the same indict- 
ment. 

Dennis B. Lucey, U. S'. Atty., of Ogdensburg, N. Y. 

Benj. P. Wheat, of Saratoga Springs, N. Y., for défendant. 

RAY, District Judge (after stating the fart.s as al:>ove). For the 
purposes of the demurrer and of determining the sufficiency of the in- 
dictment, assuming the facts stated to be truc, on the 21st day of April, 
1917, the défendant, at Saratoga Springs, N. Y., and within the North- 
ern District of New York, deposited in the post office for mailing a 
letter inclosed in a post-paid envelope, dtily addressed and directecî to 
Mrs. , and which letter or writing reads as f ollows : 

"You have'nt stoped him from takeing the lady ont bave you? .Tnst as soon 
as the bastard is old enou.gli to understand l'U Write her a fnll account of her 
pro.stitute mother and believe me I won't leave ont anything not even the 
proof and 3ust as soon as I know and address tliat will reaeh Fred without 
.vour geting it flrst l'U send him a letter that will tell him a few things ahont 
you that he don't know and if I know of your geting acquainted with any one 
l'U tell them about you to. It ought to be satisfaction enough to know that 
you are tied for life to a man that is ashamed of you and someone else is giv- 
ing you .iust what you gave Mrs. Martin only you hâve to stand for it. She 
did not first — he asked her to marry him; — you made him marry you. She had 
money and could do iis she liked, you can't. She had décent friends and a; 
name back of her — ail you hâve is a bunch of i)rostitutes and bastards. So 
Ruby you keep on digglng and stay out of slght and l'il keép telling your his- 
tory to any one you get acquainted with also Fred and his friends." 

[1] The second count charges the deposit in the post office April 
12, 1917, of a post-paid envelope, with contents, on the outside of 
which envelope was written the following; "Mrs. W. Martin, Pros., 
Care Mrs. Freeborn, 14 Walworth Street, City." The letter or ab- 
breviation, if it be such, "Pros.," foUowed the name of the addressee, 
and was placed about three-fourths of an inch therefrom. By reason 
of its location, it was calculated to attrapt attention. "Pros." was 
undoubtedly intended as an abbreviation, and when we read the letter 
inclosed and the subséquent letter sent the addressee, April 21, 1917, we 
must reasonably conclude what was intended by the one who addressed 
the envelope. The proof on the trial would undoubtedly show that the 
letters "Pros.," so written on such envelope, were intended by the 
writer thereof as an abbreviation of the word "prostitute," but with- 
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out such knowledge gained by reading the two letters the reader of 
such words and letters "Pros." on such envelope would hâve no means 
of knowing or forming a correct conclusion as to their meaning, ex- 
cept such as is warranted by référence to our dictionaries of the Eng- 
lish language. The Century Dictionary defines "Pros." as "an abbre- 
viation of prosody," and also "Pros." as "a prefix in words of Greek 
origin or formation, meaning 'to,' 'towards,' 'before,' etc." This is 
familiar knowledge to the close student of English and also to those 
who hâve studied the Greek language. Of itself , "Pros." does not sug- 
gest, even remotely, anything either indécent, lewd, lascivious, ob- 
scène, libelous, scurrilous, or of a defamatory character. Taking and 
applying the ordinary and natural meaning to this abbreviation found 
on this envelope, and the addressee was described as a singer, or 
speaker, with modulation of voice, especially as to tone or accentua- 
tion, or as one versed in the science or quantity of syllables and pro- 
nunciation as aiïecting versification. See "Prosody," Century Diction- 
ary. The di-derivatives of napthaline are "sometimes distinguished by 
préfixes, as 2.6 amplin, 2.7 pros.," etc. See Webster's New Interna- 
tional Dictionary. 

The question then arises, does it constitute an ofifense against the 
statute (section 212, Criminal Code) to place on an envelope an ab- 
breviation known to the writer and to the récipient of the inclosed let- 
ter, as disclosed by the contents of such letter to the récipient thereof 
and to no one else, to charge immorality, etc., but which abbreviation 
to ail others would bave only a proper, innocent, and even flattering sig- 
nification? I think not. This envelope is attached to, is referred to 
in, and forms a part of , the second count of the indictment and speaks 
for itself. The letter inclosed in such envelope is neither attached to, 
nor referred to in, the indictment. There is no allégation in the indict- 
ment that the abbreviation "Pros." had other than its ordinary mean- 
ing as generally understood and defined in the dictionaries, or that it 
had any other meaning as understood by the writer and by the person 
to whom addressed. While the indictment charges in count 2 that the 
words or letters "Pros." on the envelope were of an indécent, lewd, las- 
civious, obscène, libelous, scurrilous, and defamatory character, etc., the 
envelope itself, which forms a part of this count of the indictment, 
shows that they were not of that character, but innocent in and of 
themselves, and as generally understood and according to their ordi- 
nary and natural and well-defined meanings. Section 212 of the Crim- 
inal Code (U. S.) reads as foUows : 

"Ail matter othervvise mallable by law, upon the envelope or outside cover 
or wrapper o( which, or any postal card upon which, any delineations, epl- 
thets. ternis, or langnage of an indécent, lewd, lascivious, obscène, libelous, 
scurrilous, defamatory, or threatening character, or calculated by the ternis 
or manner or style of display and obviously intended to reflect Injuriously 
upon the character or conduct of another, may be written or prlnted or other- 
wlse impressed or apparent, are hereby declared nonmallable matter, and 
shall not be conveyed in the mails nor delivered from any post-office nor by 
any letter earriçr, and shall be withdrawn from the mails under such régu- 
lations as the Postmaster-Oeneral shall prescribe.-, Whoever shall knowingiy 
deposit or cause to be deixisited, for mailing or delivery, anything declared by 
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tais section to-be nonmailable matter, or shall knowlngly take the same or 
cause the same to be taken from the mails for tlie purpose of cireulating or 
dispoeing of or aiding in the clreulation or disposition of the same, ehall be 
fined not more than five thousand dollars, or imprisoned not more than five 
years, or both." 

I think that, tô be nonmailable, the delineations, epithets, ternis, or 
language on the envelope mitst, of itself or of themselves, be of an 
indécent, lewd, lascivious, obscène, libelous, scurrilous, defamatory, or 
threatening character, or oi themselves calculated, by the terms or 
manner or style of display thereon, and obviously intended, to reflect in- 
juriously ûpon the character or conduct of another. It would seem 
that a statute of this character, to prevent the abuse or improper use 
of the United States post oiifice establishrnent and mails, is intended for 
the protection of the government and gênerai pubhc and not the-re- 
dress of private grievances. In United States v. Jarvis (D. C.) 59 Fed. 
357, the address on the envelope was "Room 32, Pease House, Front 
St., ,City. The Notorious ;" and it was held that this was not defama- 
tory per se, and not calculated to reflect injuriously on any one, wheth- 
er referring to the addressee of the letter and envelope or to the Pease 
House or Hôtel. The judge said : 

"From the style of the superscription. it is not obvions that the words 'Tlie 
Noterions' were intended to chnracterize the person addre.ssed, or any person. 
On the contrary, the Pease House would appear to hare been Intended to be 
(lesignated as 'The Notorious.' But, assuming that the epithet applies to the 
person addi-essed,' the words themselves do not necessarily reflect injuriously. 
Applied to a person wlthout notoriçty, tl)ey arç meaningless. A nian may be a 
notorious wit. Those who po.ssess and exercise superior powers as orators, 
sihgers. or actors gain celebrity, and the holders of exalted positions are re- 
ferred to as noted persons. Applied to persons of such character, the epithet 
would be considered by those acquainted with their réputations as being in 
had taste, but not as implying any bad imputation." 

So hère the abbreviation "Fros." is not obviously intended to reflect 
injuriously upon the charadter or conduct of any person or persons. 
The injurious and slanderous meàning concealed from the gênerai 
public and unknOwn to it, and only known to the writer and récipient 
of the envelope and inclosed communication, cannot bring the casé 
within the statute quoted. 

The second countbf this indictment is insufflcient to charge an 
offense, and as to same the demurrer is sustained and the count dis- 
niissed. 

[2] Returning to count 1 of the indictment, we hâve a private 
letter sent under seal through the post office to the addressee, and 
which letter says, referring to some one's child, "Just as soon as the 
bastard is old enough to understand, l'il write her a full account of' 
her prostitute. mother, and," etc. Later it refers to the husband, and 
states he is ashamed of this mother; and, later^ referring evidently to 
the first wife, says: "She had décent friends and a name back of her.^ 
Atï you hâve is a hunch bi prostitutès and bastards." This communi- 
cation starts off with; "You hayèri't Stoppèd him from taking the lady 
out hâve you? It is impossible to tell certainly who "the lady" re- 
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ferred to is or who "him" is. The language I hâve quoted plainly 
imputes want of chastity to a wonian, the addi-essee I think, by stating 
her child is a bastard, a child begotten and born out of wedlock, and 
that the mother is a prostitute, one who gives herself to promiscuous 
sexual intercourse. This, if pubHshed, is slanderous and libelous. 
There is nothing in the communication that would incite or excite 
sexual desires or passions in the reader or tend to. Is it obscène, lewd, 
or lascivious ? Is it a filthy letter or writing of an indécent character ? 
Is the tendency of this letter to déprave or corrupt the minds of those 
open to lascivious influences? Is there any chance that reasonable men 
would hold it obscène, lewd, or lascivious? It bas been held that this 
section of the law appHes to a postal card imputing illicit sexual inter- 
course to a person other than the addressee. United States v. Pratt, 
2 Am. L. T. Rep. (N. S.) 238, Fed. Cas. No. 16,082. It bas been held 
also that the section does not apply to a sealed letter charging the ad- 
dressee with adultery with her son-in-law. United States v. Wrob- 
lenski (D. C.) 118 Fed. 495. In this case the letter charged the ad- 
dressee with having committed adultery with her son-in-law. This, 
of course, charged sexual impurity, but it was held it could not in any 
way corrupt the mind or morals of the récipient. If the décision of 
that case was correct, then this letter in the instant case is not within 
the statute cited, as it charges the récipient with being the mother of 
a bastard, and a prostitute, and with having a bunch of prostitutes 
and bastards about her as her only hackers and associâtes. The letter 
would excite the anger and indignation and resentment of the récipi- 
ent rather than hâve a corrupting influence on her or any one who 
might read it. Clearly, it would not excite sexual desires or passions. 
In the act of July 12, 1876 (19 Stat. 90, c. 186), the word "letter" was 
not included, and it was held in United States v. Chase, 135 U. S. 
255, 10 Sup. Ct. 756, 34 h. Ed. 117, that an obscène, lewd, and lascivi- 
ous letter was not covered by the word "writing,"' and hence was not 
within the statute. In 1888 the statute was amended (Act Sept. 26, 
1888, c. 1039, 25 Stat. 496) to expressly cover a letter of the character 
indicated; and in Andrews v. United States, 162 U. S. 420, 16 Sup. 
Ct. 798, 40 L. Ed. 1023, it was expressly held that a private, sealed 
letter, after the amendment of 1888, containing obscène, etc., matter, 
is within the statute. The court held : 

"The miilling of a private senled letter containing obscène matter in an 
envelope on which notliing appears but tlie name and address is an offense 
within the statute." 

In Swearingen v. United States, 161 U. S. 446, 16 Sup. Ct. 562, 40 
L. Ed. 765, repeatedly cited and approved, it was held that "lewd, 
lascivious, and obscène" and other writing "of an indécent character," 
signify "that form of immorality which bas relation to sexual impurity, 
and bave the same meaning as is given them at common law in pros- 
ecutions for obscène libel." The court also said: 

"The offense aimed at, in that portion of the statute we are iiow eonsider- 
ing, was the vise of the mails to circulate or dellver matter to corrupt the 
morals of the people." 
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Amongst the things contained in the article considered and under 
examination in that case was the f ollowing : 

'■Tbis black-hearted coward Is known to every décent man, woman, and 
chlid In the community as a liar, perjurer, and slanderer, wlio would sell a 
motlier's honor with less hesltancy and for much less silver tlian Judas be- 
trayed the Saviour, and who would pimp and fatten on a sister's sJiame with 
as muoh unction as a blizzard gluts in carrion. Ile is a eontemptible scoiui- 
drel and poIitiCal bladileg of the lowest eut. * * * He has been known 
as the companlon of nesro stj;umpets and bas reveled In lowest debauclies. 
* * . * lie Is lower, meaner, filthier, rotteuer than the rotteuest strumpet 
that 'prowls the streets by night." 

Hère was a plain charge of sexual impurity with negro strumpets. 
Of ail this the court said : ' 

"Eeferring to this newspaper article, as found In the record, it is undeni- 
able that Its lahguage Is exceedingly coarse and vulgar, and, as npplled to an 
Individual pérson, plainly libelouvs. But we cannot perceive in it anytbing of 
a lewd, ; lasclvious, and obscène tendency, calculated to corrupt and debauch 
the mind and morals of those into whose hands it might fall." 

the statute we are considering, so far as material hère, reads : 

.-"JEhrery obscène, lewd, or lasclvious, and every filthy book, pamphlet, pic- 
ture, paper, letter, wi-iting, print or other publication of an indécent char- 
acter, * * * is hereby declared to be nonmallable matter and shall not 
be conveyed in the mails," etc. 

In Knowles v. United States, 170 Fed. 409, 95 C. C. A. 579, it was 
held that the "true test to détermine whether a writing" is nonmail- 
able under the section as it now reads "is whether its language has a 
tendency to déprave and corrupt the morals of those whose minds are 
open to such influences, and into whose hands it may fall, by arousing 
or implanting in such minds obscène, lewd, or lasclvious thoughts 
or desires." Of the language used in the writing complained of, the 
court said : 

"Looking at the article In question, we entertain no doubt that its character 
and effect were questions for tlie détermination of the jury. It glorifies for- 
nication, and places it under the blessing of God. It désignâtes the offspring 
of such intercourse ils 'love children' ; and déclares that the 'army of genius 
has been largely reci-uited from the ranks of lUegitimates.' Whether such 
language as this, when presented to the minds of ardent youths and maidens, 
would hâve a tendency to arouse impure and lasclvious thoughts and desires 
we should say was at least a question of fact for the détermination of a jury." 

This is quite différent from berating a woman for being a prosti- 
tute and the mother of a bastard cliild and threatening to spread the 
information. 

In United States v. Wyatt (D. C.) 122 Fed. 316, the court (Bradford, 
D. J.), in charging the jury, said: 

"A letter need not be obscène, lewd, or lasclvious In each of Its sentences 
or In ail its parts In order to be an obscène, lewd, or lasclvious letter withia 
the meaning of the statute. If it be obscène, lewd, or lasclvious in one or 
more parts or sentences or portions of sentences It is an obscène, lewd, or las- 
clvious letter within the meaning of the statute. The contents o£ a letter 
may be coarse, vulgar, and indécent, and yet the letter not be obscène, lewd, 
or lasclvious wlthln the meaning of the statute. It does not follow, from the 
mère fact that the contents of a letter are coarse, vulgar, and indécent, tliat 
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such letter must be obscène, lewd, or lascivlous witbin the meaning of the 
stetute. The words obscène, lewd, and lascivious, as used in the statute, havo 
référence to that form of immorality whicli relates to sexual impurity ; and a 
sealed letter, to be obscène, lewd, and lascivious, must contain uiatter ofCen- 
sive to the sensé of chastity, and naturally calculated or teuding to suggest 
to or create in the mind of the addressee of the letter libidinous thoughts, or 
to excite or glve rise to scxually impure desires in the addressee. Such a 
letter nuist hâve a teudeney to déprave the moral sensés by suggesting or ap- 
pealing to sexual lust, and the objectionable language unist not hâve been 
Tised in the proper exercise of professlonal duty or of any leglthuate calling 
rendering the use of such language necessary." 

In both United States v. Benedict (C. C.) 165 Fed. 221, and United 
States V. O'Donnell (C. C.) 165 Fed. 218, the rule is reiterated that the 
sealed letter mailed must contain language which wiU hâve or which 
may hâve "an immoral eiïect, in a sensé relating to sexual impurity, 
upon those into whose hands the writing may corne." The communi- 
cation in the instant case is vulgar, abusive, insulting, and one calculat- 
ed to arouse angry passions and resentment, but not sexual passions or 
desires. It amounts to nothing more than an accusation in writing that 
the addressee is a prostitute and the mother of a bastard child, and is 
surrounded by prostitutes and bastards, and this is accompanied by a 
threat to inform people generally of such addressee's history and true 
character, and thereby ruin her socially and in the estimation of 
"Fred," her husband. The language is not within the définition of ob- 
scène, lewd, or lascivious or "filthy letter of an indécent character," 
unless every letter to another accusing such person of sexual immoral- 
ity is filthy and "of an indécent character," within the meaning of 
"filthy" and "indécent' 'as used in the statute. In the ordinary mean- 
ing of "indécent," this letter is within the statute. See Century Dic- 
tionary, where "indécent" is defined as meaning "unbecoming, un- 
seemly, violating propriety in language, behaviour, etc. ; grossly vul- 
gar ; offensive to modesty ; obscène, lewd." But it must also be a 
"filthy" letter, and filthy means "morally foui; defiled by sinful prac- 
tices ; polluted ; containing or involved in filth ; foui, dirty ; noisome ; 
nasty ; low ; scurvy ; contemptible ; mean." And "filth" is defined 
as "anything that soils or défiles ; foui offensive matter ; anything that 
sullies or befouls the moral character; pollution; défilement." 

The case of Dunlop v. United States, 165 U. S. 486, 500,, 501, 17 
Sup. Ct. 375, 41 L. Ed. 799, throws little light on the instant case, 
except to accentuate the construction of the statute that, to be obscène, 
lascivious, lewd, or indécent, the letter or publication sent through the 
mails must be calculated with the ordinary reader thereof to déprave 
him, déprave his morals, or lead to impure purposes in the direction of 
impure sexual relations or acts. The court said (165 U. S. 500, 501, 
17 Sup. Ct. 380, 41 L. Ed. 799) : 

"Now, what is [are] obscène, lascivious, lewd, or indécent publications Is 
largely a question of your own conscience and your own opinion ; but it must 
come — beforo it can be said of such literature or publication — ^it must corne 
up to this point ; that it must be calculated, wlth the ordinary reader, to de- 
]>rave him, déprave his morals, or lead to impure purposes. * * * It is 
your duty to ascertain, in the first place, if they are calculated to déprave 
the morals ; if they are calculated to lower that standard which we regard as 
244 F.— 34 
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essential to civilization ; if they are calculated to excite tliose feelings wliieh, 
in thelr proper field, are ail right, but which, trauscending the limlts of that 
proper field, play niost of the mlscliief In the world." 

"Xhe construction placed by eouusel upon this is that It practically directed 
the jury that obscène literature was sueli as tended to déprave the morals of 
the public in any vyay whatever, vvhereas the true test of what constitutes ob- 
scène literature is that which tends to déprave the morals in one way only, 
namely, by exc-iting sexual desires aiid lascivious thoughts. It is not, how- 
ever, tlie charge given by the court that was too broad, but the construction 
put upon it by counsel. The alleged obscène and indécent uiatter consisted of 
advertisements by wouien, soliciting or offering inducements for the visits of 
men, usually 'reflned gentlemen,' to their r(K)ms, sonietimes under the dlsguise 
of 'baths' and 'massage,' and oftener for the niere purpose of aoquaintance. 
It was in this connection that the court charged the jury that, if the publica- 
tions were sueh as were calculated to déprave the rnoriils, they were within 
the statute. There could hâve been no possible misapprehension on their part 
as to what was meant. There was no question as to depraving the morals in 
any other direction than that of impure, sexual relations. The words were 
used by the court in their ordinary signification, and were made more definite 
by the eontext, and by the eharacter of the publications which had been put 
in évidence. The court left to the jury to say whether it was withlh the stat- 
ute, and whether persons of ordinary intelligence would hâve any difflculty 
in dlvining the intention of the advertiser." 

The indictment in that case charged that the matter was obscène, 
lewd, lascivious, and indécent. It is seen that the court adopted the 
construction of the statute that the matter must be calculated to dé- 
prave the morals in the direction of impure sexual relations. 

The case of United States v. Journal Co. (D. C.) 197 Fed. 415, 417, 
is apt and instructive hère. In that case, taking advantage or making 
use of the évidence given in court on the trial of one Beattic for the 
murder of his wife, a crime alleged to hâve been incited by his infatu- 
ation for a woman of bad and immoral eharacter, the défendant pub- 
lished and circulated through the mails extracts from the évidence, 
including that of a doctor who had treated this woman for a foui 
sexual disease, and who as a witness described her physical condition, 
and also the évidence of another witness who had examined the under- 
clothing of Beattic, and described its befouled condition, ail of which 
évidence was given to show, and ail of which tended to show, impure 
and improper sexual relations between Beattic and this woman, and 
show a motive for the crime of which he was accused. The language 
of this publication, as matter of course and of necessity, was foui, 
nasty, and indécent, and related plainly to sexual impurity and acts; 
but the court said, in substance, that while the publication and circula- 
tion had best not been made, still the publication and reading of same, 
instead of tending to déprave and corrupt the minds and morals of 
readers whose minds are open to such influences by arousing and im- 
planting therein obscène, lewd, and lascivious thoughts and desires re- 
lating to sexual impurity, should rather hâve the very opposite or con- 
trary effect. The indictment was quashed on this and other grounds. 
The cases seem to tenaciously adhère to the doctrine that one class 
only of writings and publications are forbidden the mails by this sec- 
tion, viz. those which hâve a tendency to excite the sexual feelings 
and desires and which tend to déprave the morals of the reader in that 



UNITED STATES V. DAVIDSON 531 

direction.. The Suprême Court of the United States has adopted this 
view of the statute, and I see but one course for the lower courts to 
follow. It is not enough that the letter or pubhcation merely relate 
to sexual matters and iUicit sexual relations, but it must be clothed 
in language and contain expressions which, with reasonable persons, 
tend to excite the sexual desires or passions or corrupt the morals of 
the reader in that direction. Can it reasonably be said that language 
in a letter charging a woman with being a prostitute, and surrounded 
by prostitutes and bastards, has any such tendency with reasonable 
persons of normal minds and constitutions? There are men undoubt- 
edly to whom the mère inention of a prostitute as such would sug- 
gest libidinous thoughts and sexual desires, but such men, if there be 
such, are abnormal. The normal mind revolts at the word "prosti- 
tute" as applied to a woman. The normal man and woman are repel- 
led and disgusted, not attracted, by such language and threats as are 
contained in the letter now under considération. It is objectionable 
to the moral sensé of any decent-minded person of intelligence to read 
such communications or to be inf ormed that such communications are 
written, except in cases of necessity and to serve some good purpose. 
Atwell's Fédéral Criminal Law (2d Ed.) considers this statute, and 
the cases (Atwell's Fed. Criminal Law [2d Ed.] pp. 148-156), and with 
other things the author says (page 150) : 

"The courts ail along hâve almost universally ponstrued section 3893 to be 
dlrected agaiiist sucli imiiurity as related to sexual niattcrs and gave rise to 
libidinous thought. If the addition of tlie word 'filthy' in the new statute 
hroadens the construction, it will be welcome Indeed, because, under the 
])resent authorities, the old section permitted a perfect sluice of vulgarities 
and coarseness and obscenity to pass thvough the United States mails un- 
challenged and unpro.secuted. For instance, the courts hâve held that the 
use of the word 'sou-of-a-bitch' in a sealed envelope is not an offense. It 
would seem that under the dictioiiary définition of the word fllthy, as quoted 
above, the law would now comprehend the use of the Word 'bitcli' and the 
phrase 'son-of-a-bitch' and 'whore' and 'prostitute' and a great many others 
that are lised in an abusive way toward the reciiilent of the mail. This, 
however, remains to be seen, and the construction of the new statute will bi» 
welcomed if it now inhibits the use of such expressions." 

In United States v. Dem^Dscy (D.. C.) 188 Fed. 450, 451, the court.re- 
citing the language of the letter complained of , said : 

"The letter was mailed in this district, and addressed to a young lad.y in 
the state of Mississippi, and was a^ foUows: 'Do it a little Club. I klss and 
hug ail tlie girls when they gct înttiated. Need no light in hall. Président, 
l'rofessional hand-holder. Nights only.' Assuming, without deciding, that 
the contents of the. letter "were not of that charaeter which would malje ir. 
jionniailable, in view of the construction of section 3898, K. S. (U. S. Comp. 
St. 1901, p. 2658), in Swearingeri v. United States, 161 U. S. 446, 451, 16 Sup. 
('t. 562, 40 Ij. Ed. 765, that would stlll not be conclusive of this case, as the 
l'enàl Code amends that statute very materially, by adding, after the words 
'every obscène, lewd and lasclvious,' the words, 'and every tilthy' book, 
pamphlet, picture, or letter." 

This language is so clearly suggestive of sexual impropriety, and is 
so clearly calculated and designed to suggest and awaken sexual 
thoughts and desires with those whose minds are that way inclinedv 
that it cornes within the définition or construction placed on the stat- 
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ute by the Suprême Court. It is net filthy, but clearly lascivious, 
which means, "tending to excite voluptuous émotions ; luxurious," as, 
"Ho capers nimbly in a lady's chamber to the lascivious pleasing of a 
lute" — (Shak. Rich. III). "Lasciviousness" means "lascivious desires 
or conduct; lewdness; wantonness; lustfulness; looseness of be- 
havior." See Century Dictionary. 

If the language quoted and used in the Dempsey Case does not plain- 
ly suggest "looseness of behaviour" under circiimstances and condi- 
tions calculated to awaken and excite libidinous or sexual thoughts and 
desires, it is difficult to conjure up words which would. It is not an ac- 
cusation, but a solicitation and suggestion of a sexual nature, calcu- 
lated to excite sexual émotions and desires. The cases hâve been sub- 
stantially uniforni (I am not informed of any exception) in holding 
that a "filthy" writing or letter, as described in the statute, must be 
"filthy" in its relation or référence to the sexual relations or desires. 
There are many filthy writings which hâve no référence to that sub- 
ject, and I find no case which brings such writings or communications 
within the statute. In United States v. Martin (D. C.) 50 Fed. 918, it 
vvas held that a letter or communication, however chaste the language, 
attempting to secure, or written for the purpose of securing, an assig- 
nation for improper sexual relations, is within the statute. This is not 
because of the use of the word "filthy" in the statute. To the same 
efifect is United States v. Moore (D. C.) 129 Fed. 159. 

One paragraph of section 211 of the Criminal Code of the United 
States remains to be considered. In the act of May 27, 1908, c. 206 (35 
Stat. 416), entitled "An Act making appropriations for the service of 
the post office department." etc., there was placed the provision (amend- 
ing section 3893, R. S. of the United States [Comp. St. 1916, § 10381], 
by adding same), "And the term 'indécent' within the intendment of 
this section shall include matter of a character tending to incite ar- 
son, murder or assassination." This, of course, broadened materially 
the meaning of "indécent" as used in section 3893, R. S., from which 
section 211 of the Criminal Code was taken. March 4, 1909, the Crim- 
inal Code, "An act to codify, re-yse and amend the pénal laws of the 
United States" (35 Stat. 1088, c. 321), was enacted, taking efifect Jan- 
uary 1, 1910, and this provision of section 3893, R. S., placed there by 
the amendment of 1908, was omitted from section 211 of the Pénal 
Code (see page 1129), but was restored, so to speak, or added thereto, 
by the act of March 4, 1911, entitled "An act making appropriations 
for the service of the post office department," etc. (36 Stat. pp. 1327, 
1339, c. 241), where we find the following: 

"Sec. 2. That section two liundred and eleven of an act of Congress en- 
titled 'An act to codify, revise, and amend the pénal laws of the United 
States,' approved March 4, 1900, be amended by adding thereto the following: 
And the term 'indécent' within the intendment of tliis section shall include 
matter of a character tending to incite arson, 7nurder, or assassination." 
(Italics mine.) 

This paragraph is now a part of section 211 of the Criminal Code. 
See volume 10, U. S. Comp. St. 1916, Annotated, § 10381, p. 12762. 
Tbf indictment in the instant case charges that the letter complained 
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of and made a part of the indictnient and above quoted, "was obscène, 
lewd, lascivious, and filthy and otherzvise indécent." (Italics mine.) 
The words "otherwise indécent" in the indictment are very gênerai, 
and do net specifically allège that the terms, accusations, and thr^ats 
contained in such letter are of a character tending to incite either mur- 
der or assassination. There is no direct charge that the words of this 
letter as a whole, or as to any part, are of a character tending to in- 
cite murder, or that there was such an intent, but still it is charged that 
while obscène, etc., they were "otherwise indécent," and "indécent" 
may include matter of a character tending to incite murder or assassina- 
tion. "Incite," in this connection, means "move to action" — that is, 
move to "murder" ; to "stir up"— that is, "stir up murder" ; "to arouse" 
— that is, "arouse to murder" or "assassination." Such words and epi- 
thets as are contained in the letter in question hère might sufficiently. 
stir the anger and indignation, especially when accompanied by such 
threats as accompany them, to induce murder ; but are they of a 
character tending to "move to action" by committing murder, or 
"stir up" the person addressed to commit murder? In Long v. State, 
23 Neb. 33, 36 N. W. 310, 315, in construing the charge of the trial 
judge in which he u.sed the words "requested. advised, and incited," 
it was held "incited" meant the same in a criminal case, or that crimi- 
nal case, as "aid, abet, or procure." Is not that the proper construc- 
tion hère, and must not the words or phrases used be such as naturally 
tend to suggest and aid or abet murder or assassination? If not, al- 
most any threat in a letter which stirs or tends to stir up angry pas- 
sions and resentment is "matter of a character tending to incite mur- 
der or assassination," as thèse words are used in this statute. I think 
it would be a strained and unwarranted construction to hold that the 
communication complained of, taken as a whole, is of a character 
tending to incite either murder or assassination. No jury would be 
justified in so finding. When the language of a writing or letter is 
capable of two constructions or meanings, one within and the other 
without the statute, it may be for a jury to say whether or not it of- 
fends against the statute and is nonmailable ; but when the meaning 
is plain and unambiguous, and there is no doubt as to the meaning, I 
do not think a case for a jury is presented, unless the writing is ei- 
ther obscène, lewd, lascivious, or so filthy as to be of an indécent 
character, as heretofore defîned, in the opinion of the court. Clearly, 
the court must construe the statute and its meaning, and define the 
meaning of each of the words therein; and if the article complained 
of as a whole and in each of its expressions is not within it, no case 
for the jury is presented. In this case the application of the word 
"bastard" to the child referred to and the word "prostitute" to the 
mother, and a charaçterization of ail thç friends and associâtes of the 
mother as a "bunch of prostitutes and bastards," suggests plainly that 
the mother bas had improper sexual relations with some man, and 
given birth to a child out of wedlock, and also that the mother gives 
herself for hire to improper sexual intercourse, and also associâtes and 
surrounds herself with those given over to the same immoral and vi- 
cious practices. Is it for the court to say, as matter of law, that al! 
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this would not suggest libidinous thoughts and sexual desires with 
those readers into whose hands it might come, or would not tend to 
déprave the morals of such readers in that direction ? If not, tlien a 
case is presented for the considération and décision of a jury. This 
letter not only brands this one woman as a prostitute, but the feniale 
friends back of and about her as of the same class, and in this way 
and to that extent indicates where such characters may be found. 
However, it is not an advertisement and a soHcitation of business, but 
an out and out accusation of wrongdoing on the part of the woman, 
accompanied by the threat to pubhsh her moral laxity and infamy to 
ail new acquaintances and thus alienate them froiii the addressee. It 
is not alluring or enticing or calculated or intended to be, but repel- 
lant to ail well-disposed persons. The reading of this letter, instead of 
debasing the morals of the décent aiid correct and normal minded, 
would hâve the very opposite efïect. However, it would direct the 
thoughts of ail readers to the subject of illicit sexual relations, but 
to what extent it would operate on the morals of the reader is a matter 
of conjecture. When Congress extended the meaning of "indécent" 
to embrace words or matter of a character tending to incite arson, 
murder, or assassination, it was acting with knowledge of the déci- 
sions of the courts, and it seems évident it would hâve so broadened 
the meaning as to include threats and accusations of the character con- 
tained in this letter if it had intended to exclude them from the mails 
as nonmailable matter. I am not content with the restricted construc- 
tion placed by the courts on the language of section 211 of the Crimi- 
nal Code, where it adds to the words "every obscène, lewd, or lascivi- 
ous," the words "and eyery fîlthy * * * letter, writing * * * 
of an indécent character," as it seems to me it was not the purpose of 
Congress to restrict nonmailable letters to written or printed matter 
which relates to sexual acts and conduct and matters which will excite 
or tend to' excite libidinous thoughts and sexual desires or debase and 
dégrade the mind and morals of the reader in the direction indicated. 
In Tyomies Pub. Co. v. United States (6th circuit) Knappen, C.J., 
Denison. C. J., and Day, D. J. (211 Fed. 385, 128 C. C. A. 47), the 
indictment;related to certain pictures, accompanied by certain words 
printed aboyé and below, to an extent characterizing the picture. Thè 
Circuit Court of Appeals said: , : i 

"Section 3893 of the Revlsed Statutes did not contain- the words 'and everj' 
fijthy,' which were Inserted at the time of the èjiautment of the Pénal Code 
In 1909. It w^s plalnly the purpose of Congress, in addlng thèse words, to 
enlarge the scope of the statute so as to coyer â class of publications that 
were not Inelùded in the old section. United States t. Dempsey (D. C.) 188 
î'ed. , 450. • The trial judge submitted the issue a» to whether or not this pic- 
ture wasfllthy to,theju;-y, saylng: *By the term "fllthy"';ls meant what;it;CO,na- 
monlyor ordinarily signifies; that whlçh is pasty, (Jirty, yulgar, indécent, ofi 
fenslvé to the moral sensé, morally deptaf ing and dettâsliig.' " ' , 

Does not this décision, while not binding, require this court to hâve 
submitted to thé jury on a trial the question whether or not this letter 
was "filthy" within the meaning of the statute? The language is 
cîearly "vulgar" and "offensive to the moral sensé" in matters relat- 
ing to illicit sexual relations, and is therefore of the samë gênerai char- 



MASSES PUB. CO. V. PATTEN 535 

acter as is written language prohibited the mails and covered by ob- 
scène, lewd, and lascivious. I think the language "filthy * * * 
letter * * * of an indécent character" brings within the statute a 
communication sent to another through the mails which would not be 
covered by the preceding words obscène, lewd, and lascivious if it 
be a filthy letter of an indécent character, even though it is not of a 
character which would promote or excite sexual desires and émotions. 
[3] I am not at liberty to set up my opinion on this subject against 
the great weight of authority, especially that of the Suprême Court. 
There is no doubt the two counts are properly united in the one indict- 
ment. The acts of défendant were directed against the one person; 
were of the same gênerai nature, sending nonmailable matter (so al- 
leged) through the mails at the post office named; and were clearly 
closely connected in point of time. For the reasons given, on the whole, 
I think this indictment good as to the first count and bad as to the sec- 
ond count. There will be an order sustaining the demurrer as to and 
dismissing the second count, and overruling the demurrer as to the 
first count. 



MASSRS PUB. CO. 7. PATTEN. 
(District Court, S. D. New York. July 24, 1917.) 

1. Post Otfice <ê=314 — Postmasters— IIeview or Official Action bt OotniTS. 

A fédéral court bas jurisdiction to review the otticial action or proposed 
action of a poatmaster, and, If it appears that It Is outslde of the authority 
coiifened upou hlm by law. niust so décide; but his décision Is final If 
there Is any dispute of fact upon wblch It may rest, and even where it 
must turn upon a question of law It bas a strong presumptlon of valldlty. 

2. Post Office <g=>14 — Nonmailable Matib» — Seditious Publications. 

The provisions of Espionage Aet June 15, 1917, tit. 1, § 3, maklng it 
an offense to "wlllfully malîe or convey false reports or false statements 
with intent to interfère wlth the opération or suncess of the mllitary or 
naval forces of the United States or promote the success of Its anémies" 
In time of war indudes in the prohibition only statements of fact which 
the utterer knows to be false, and mère criticlsm or expression of opin- 
ions relating to acts of the government, expressed either In language or 
by cartoons, bowever immoderate in tone or harmful in efCect, is not 
within the piirvlew of the statute, and publications contalning such mat- 
ter caunot lawfully be excluded from the mails under title 12, § 1, of the 
aot as In violation of such provision. 

3. PosT Office <©=>14 — Nonmailable Matteh — Seditious Publications. 

Such matter Is not nonmailable as in violation of the second or thlrd 
clauses of sald section either as "wlllfully causing or attemptlng to 
cause insubordination, dlsloyalty, mutlny or refusai of duty in the mlli- 
tary or naval forces of the United States" or "wlllfully obstructing the 
recrulting or enlistment service of the United States to the injury of the 
service," wliere it is limited to critlcism or abuse of existlng law or war 
policles, even ineludiug the conscription law, and stops short of counsel- 
ing or advising résistance to the law. 

In Equity. Suit by the Masses Publishing Company against T. G. 
Patten, Postmaster of the City of New York. On motion for pre- 
liminary injunction. Motion granted. 
See, also, 245 Fed. 102, 157 C. C. A. 398 ; 246 Fed. 24, 158 C. C. A. 250. 

^saFor other cases see same topic & KEY-NUMBBH In ail Key-Numbered Oigests & Indexes 
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The plaintifif applies for a prelimlnary Injunctlon against tlie postmaster 
of New York to forbld hls refusai to accept its magazine in the mails under 
the foUo'Fing'cIrcumstances: The plaintiff Is a publishlng company in the 
city of New York engaged in the production of a montlily revolutlonary 
journal cnlled "The Masses," containing both text and cartoons, each issue of 
which is ready for the mails during the flrst ten days of the preceding month. 
In July, 1917, the postmaster of New York, acting uponthe direction of the 
Postmaster General, advised the plaintiff that the August number to whieh 
lie had had access would be denied the mails under the Espiouage Act of 
June 15, 1917. Though professîng willingness to excerpt from the number 
any partieular matter which was objectionable in tlie opinion of the Post- 
master General, the plaintiff was unable to learn any specitication of objec- 
tion, and thereupon iiled this Mil, and now applies for a preliminary injunc- 
tlon upon a statement of the f acts. ' 

Upon return of the rule to show «'ause the défendant, whlle objecting gen- 
erally that the wàole purport of the number was in violation of the hiw, slncô 
it tended to produee a violation of thé law, to encourage the enemies of the 
TJnited States, and to hamper the- government in the conduct of the war, 
specifled four cartoons and four pièces of text as espeeially falliug witliin, 
sections 1 and 2 of title 12 of the act and by the référence of section 1 as 
wlthin section 3 of title 1. Thèse sections are qu'oted in the margln.i 

The four cartoons are entitled respectively, "Liberty Bell," "Conscription," 
"Making the World Safe for Capitalism," "Congress and Big Business." The 
first Is a picture of the Liberty Bell broken in fragments. The obvious im- 
plication, taUing the cartoon in its context with the number as a whole, is 
that the origin, purposes, and conduct of the war hâve already destroyed the 
liberties of the country. It is a fair infereuce that the draft law is an espeeial 
instance of the violation of the liberty and fundamental rights of any free 
people. 

The second cartoon shows a cannon to the mouth of wliich is bound the 
naked figure of a youth, to the wheel that of a woman, marked "Democraey," 
and upon the carriage that of a man, marked "Labor." On the grouud kneels 
a draped woman marked "Motherhood" in a posture of desperation, whlle 
lier infant lies on the ground. The iniport of this cartoon is obviously that 
conscription is the destruction of youth, democraey, and labor, and the 
désolation of the family. No one can dispute that it was intended to rouse 
detestation for the draft law. 

The third cartoon ' represents a Russian workman symbolizlng the Work- 
men's and Soldiers' Council, seated at a table, studying a paper entitled, 
"Plan for a Genuine Democraey." At one side Senator Root furtlvely ap- 
])roaches the figure with a noose marked "Advlce," apparently prepared to 
throw it over the head of the workman, whlle behind him stands Mr. Charles 

• Title I. 

Espionage. 

Sec. 3. Whoever, when the United States is at war, shall willfully make or convey false 
reports or faJse atatements with intent to interfère with the opération or suceess of the 
military or naval forcée of the United States or to promote the suceess ot Its enemies and 
whoever when the United States is at war, shall wllltully cause or attempt to cause insub- 
ordination, disloyalty, mutiny, or refusai of duty, in the military or naval forces of the 
United States, or shall wlUfully obstruct the recruiting or enlistment service of the Unit- 
ed States, to the injury of the service or of the United States, shall be punished by a fine 
of not more than $10,000 or imprisonment for not more thau twenty years, or both. 

Title XII. 
Use of Mails. 

Section 1. Every letter, writing, circular, postal card, picture, print, engravlng, photo- 
graph, newspaper, pamphlet, bock, or other publication, matter or thing, of any Itind. in 
violation o( any of the provisions of this act is hereby declared to be nonmailable matter 
and shall not be conveyed in the mails or delivered from any post office or by any letter 
carrier: Frovlded, that nothing in this aet shall be so construed as to authorlze any per- 
son other than an employé of the dead letter office, duly authorlzed there to, or other per- 
son upon a search warrant authorlzed by law, to open any letter not addressed to himself. 

Sec. 2. EVery letter, writing, circular, postal card, picture, prlnt, engravlng, photograph, 
newspaper, pamphlet, book, or other publication, matter or thing, of any kind, containing 
any matter advocatlng or urging treasoh, insurrection, or forcible résistance to any law 
et the United States, Is hereby declared to be nonmailable. 
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E; Russell, the Socialist meraber of the Kussian Conmiission, fn a posture of 
assent. On the other side a minatory figure of Japaii appears through a door 
carrying a raised sword, marked "Threat," while behind him follows a con- 
ventional John Bull, stirriug hlm up to action. ïhe import agaiu is unam- 
biguous and undisputed. The Russian is being ensnared and bullied by the 
United States and its Allies into a contlnuance of the vvar for purposes preju- 
dicial to true deinooraoy. 

The fourth and last cartoon présents a collection of pursy magnâtes stand- 
ing about a table on which lies a map, entitled "War Plans." At the door 
enters an apologetic person, hat in liaud, ditlidently standing at the thresh- 
old, whlle one of the magnâtes warns hlra to keep off. The legend at the 
bottom runs as follows: "Congress: 'Excuse me, gentlemen, where do I corne 
In?' Big Business: "Run along, now! We got through with you when you 
deelared war for us.' " It is net necessary to expatiate upon the import of 
this cartoon. 

The four pièces of text are annexed to the end of thls report as addenda, 
A, B, C, and D. After that part of B so set forth, the article continues, 
showing the hardshlps and maltreatment of a number of English conscientious 
objectors, partly from excerpts out of their letters, partly from reports of 
what they endured. Thèse statements show mucli brutallty in the treatment 
of thèse persons. 

The challenged text, omltting the excerpts Just mentioned, total about 
one page out of a total of 28. Throughout the rest are sprinkled other texts 
designed to arouse animosity to the draft and to the war. and criticisms of 
the Présidents consistency in favoring the déclaration of war. 

The défendant attaches to Its papers as well copies of the June and July 
uumbers of The Masses and a number of Mother Earth, a magazine edlted 
by Emma Goldman and Alexander Berkman, recently convlcted in this court 
for a consplracy to resist the draft. The earller copies of The Masses con- 
tain inflammatory articles upon the war and conscription in revolutionary 
veln, some of whieh go to the extent of counseling those subject to con- 
scription to resist. This case does not concern tliem except in so far as the 
defendant's position Is correct that in the interprétation of the August num- 
ber the purposc of the writers raay lie Inl'erred from what preceded, and 
that an audience addressed in the earlier numbers would put upon the later 
number a sigiiificance beyond what the contents would naturally bear if It 
stood alone. It is not necessary for a détermination of this case to set forth 
in détail the contents of thèse numbei's. The copy of Mother Earth also 
necd not be referred to. 

Gilbert E. Roe, of New York City, for plaintiff. 
Earl B. Barnes, of New York City, for défendant. 

LEARNED IIAND, District Judgc (after stating the facts as 
above). [1] It is well settled that this court has jtirisdiction to re- 
view the act of the postmaster. School of Magnetic Healing v. Mc- 
Annultv, 187 U. S. 94, 23 Sup. Ct. 33, 47 h. Ed. 90; Post Publishing 
Co. V. Murray, 230 Fed. 773, 145 C. C. A. 83 ; Bruce v. United States, 
202 Fed. 98, 120 C. C. A. 370; United States v. Atlanta Journal, 210 
Fed. 275, 127 C. C. A. 123. If it appears that his proposed ofificial 
course is outside of the authority conferred upon him by law, the 
court cannot escape the duty of .so deciding, just as in the case of any 
other administrative offîcer. Noble v. Union River Logging Co., 147 
Ù. S. 165, 13 Sup. Ct. 271, 37 L. Ed. 123; Gegiow v. Uhl, 239 U. S. 
3, 36 Sup. Ct. 2, 60 L. Ed. 114. However, again, as in the case of 
other such officers, the postmaster's décision is final if there be any 
dispute of fact upon which his décision may rest, and even where it 
must turn upon a point of law, it has a strong presuniption of validity. 
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Bâtes & Guîld Co. v. Payne, 194 U. S. 106, 24 Sup. Ct. 595. 48 L- 
Ed. 894; , Public Clearing House v. Coyne, 194 U. S. 497, 24 Sup. 
Ct. 789, 48 L. Ed. 1092. In this case there is no dispute of fact wliicli 
the plaintifï can successfully challenge except the meaning of the words 
and pictures in the magazine. As to thèse the quefy niust be : What is 
ihe extrême latitude of the interprétation which mustbe placed upon 
them, and whether that extremity certainly falls outside any of the, pro- 
visions of the act of Jnne 15, 1917. Unless this be true, the décision 
of the postmaster must stand. It wili be necessary, first, tointerpret 
the lavv, and, next, the words and pictures. ' 

It must be remembered at the outset, and the distinction is of criti- 
cal conséquence throughout, that no question arises touching the war" 
powers of Congress. It may be that Congress may forbid the mails 
to any matter which tends to discourage the successful prosecution 
of the war. It may be that the fuhdamental persohal rights of the 
individual rnust stand in abeyance, even including the right of the 
freedom of the press, though that is not hère in question. Ex parte 
Jackson, 96 U S. 727, 24 E. Ed. 877; Re Rapier, 143 U. S. 110, '12 
Sup, Ct. .374, 36 L. Ed. 93. It may be that the péril of war, which 
goes to the very existence of the state, justifies any measure of com- 
pulsion, any .measure of suppression, which Congress deems necessary 
to its safety, the liberties of each being in subjection to the libertiës 
of ail. The Eegal Tender Cases, 12 Wall, 457. It may be that under 
the war power Congress may mobilize e very resource of men and ma- 
terials, without impediment or limitation, since the power includes ail 
means which are the practice of nations in war. It would indeed not 
be necessary, perhaps in ordinary cases it would not be appropriate, 
even to allude to such putative incidents of the war power, but it 
is of great consecjuence at the présent time with accuracy to define the 
exact scope of the question at bar, that no implication may arise as 
to any limitation upon the absolute and uncontrolled nature of that 
power. Hère is prcscntcd solely the question of how far Congress 
after much discussion bas up to the présent time seen fit to exercise 
a power which may e.xtend to measures not yet even considered, but 
necessary to the existence of the state as such. Every one agrées that 
the exercise of such power, however wide it may be, rests in Congress 
alone, at least subject to such martial law as may rest with the 
Président within the sphère of military opérations, however broad- 
ly that may be defined. The defendant's authority is based upon the 
act of Congress, and the intention of that act is the single measure of 
that authority. If Congress has omitted répressive measures neces- 
sary to the safety of the nation and success of its great enterprise, 
the responsibility rests upon Congress and with it the power to remedy 
that omission. 

[2'| Coming to the act itself, it is conceded that the defendant's only 
direct authority arises from tide 12 of the act, §§ 1 and 2. His posi- 
tion is that under section 1 any writing which by its utterance would 
infringe any of the provisions of other titles in the act becomes non- 
mailablc. 1 may accept that assuraption for the sake of argument and 
turn directly to section 3 of title 1, which the plaintifï is said tr> 
viplate. That section contains three provisions. The first is, in sub- ' 
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stance, that no one shall make any false statements with mitent to 
interfère with the opération or success' of the military or naval forces 
of the United States or to promote the success of its enemies. The 
défendant says that the cartoons and text of the magazine, constituting, 
as they certainly do, a virulent attack upon the war and those laws 
which hâve been enacted to assist its prosecution, may interfère with 
the success of the military forces of the ' United States. That such 
utterances may have the effect so ascribed to them is unhappily true; 
publications ofthis kind enervate public feehng at home which is 
their chief purpose, and encourage the success of the enemies of -the 
United States abroad, to which they aregenerally indiffèrent. Dissen- 
sion within a coiintryis a high source of comfort and assistance to its 
enemies; the least intimation of it they seize upon with jubilation. 
There cannotbe the slightest question of the mischievous effects of sùch 
agitation upon the success of the national project, or of the correctness 
of the defendant's position. 

AU this, howeverj is beside the question whether such an attack is 
a willfully false statement. That phrase properly includes only a state- 
ment of fact which the utterer knows to be false, and it cannot be 
maintained that any of , thèse statements are of fact, or that the plain- 
tif? believes them to be false. They are ail within the range 'of opinion 
and. of criticism; they are ail certainly believed to be true by the ut- 
terer. As such they fall within the scope of that right to criticise 
either by temperate reasoning, or by immoderate and indécent invec- 
tive, which is normally the privilège of the individual in countries de- 
. pendent upon the free expression of opinion as the ultimate source of 
authority. The argument may be trivial in substance, and violent 
and perverse in manner, but so long as it is confined to abuse of exist- 
ing policies Or laws, it is impossible to class it as a false statement of 
facts of the kind hère in question. To modify this provision, so clearly 
intended to prevent the spreading of false rumors which may em- 
barrass the military, into the prohibition of any kind of propaganda, 
honest or vicious, is to disregard the meaning of the language, estab- 
lished by légal construction and common use, and to raise it into a 
means of suppressing intemperate and ihflammatory public discussion, 
which was surely not its purpose. 

[3] The next phrase relied upon is that which forbids any one from 
willfully causing insubordination, disloyalty, mutiny, or refusai of 
duty in the military or naval forces of the United States. The de- 
fendant's position is that to arouse discontent and disaffection among 
the people with the prosecution of the war and with the draft tends to 
promote a mutinons and insubordinate temper among the troops. This, 
too, is true ; men who become satisfied that they are engaged in an 
enterprise dictated by the unconscionable selfishness of the rich, and 
effectuated by a tyrannous disregard for the will of those who must 
suffer and die, will be more prone to insubordination than those who 
have faith in the cause and acquiesce in the means. Yet to interpret 
the word "cause" so broadly would, as before, involve necessarily as 
a conséquence the suppression of ail hostile criticism, and of ail opinion 
except what encouraged and supported the existing policies, or which 
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fell within the range of temperate argument. It would contradict tlie 
normal assumption of démocratie government that the suppression of 
hostile criticism does not turn upon the justice of its substance or the 
decency and propriety of its temper. Assuming that the power to 
repress such opinion may rest in Congress in the throes of a struggle 
for the very existence of the state, its exercise is so contrary to the 
use and wont of our people that only the clearest expression of such 
a power justifies the conclusion that it was intended. 

The defendant's position, therefore, in so far as it involves the sup- 
pression of the free utterance of abuse and criticism of the existing 
law, or of the policies of the war, is not, in my judgment, supported by 
the language of the statute. Yet there has always been a recognized 
lirait to such expressions, incident indeed to the existence of any com- 
ptdsive povi^er of the state itself . One may not counsel or advise others 
to violate the law as it stands. Words are not only the keys of per- 
suasion, but the triggers of action, and those which hâve no purport 
but to counsel the violation of law cannot by any latitude of inter- 
prétation be a part of that public opinion which is the final source of 
government in a démocratie state, The défendant asserts not only 
that the magazine indirectly through its propaganda leads to a dis- 
integration of loyalty and a disobedience of law, but that in addition 
it counsels and advises résistance to ejcisting law, especially to the 
draft. The considération of this aspect of the case more properly 
arises under the third phrase of section 3, which forbids any willful 
obstruction of the recruiting or enlistment service of the United States, 
but, as the défendant urges that the magazine falls within each phrase, 
it is as well to take it up now. To counsel or advise a man to an 
act is to urge upon him either that it is his interest or his duty to do 
it. While, of course, this may be accompHshed as well by indirection 
as expressly, since words carry the meaning that they impart, the 
définition is exhaustive, I think, and I shall use it. Political agitation, 
by the passions it arouses or the convictions it engenders, may in 
fact stimulate men to the violation of law. Detestation of existing 
policies is easily transformed into forcible résistance of the authority 
which puts them in exécution, and it would be foUy to disregard the 
causal relation between the two. Yet to assimilate agitation, legitimate 
as such, with direct incitement to violent résistance, is to disregard the 
tolérance of ail methods of political agitation which in normal times is 
a safeguard of free government. The distinction is not a scholastic 
subterfuge, but a hard-bought acquisition in the fight for freedom, and 
the purpose to disregard it must be évident when the power exists. If 
one stops short of urging upon others that it is their duty or their 
interest to resist the law, it seems to me one should not be held to 
hâve attempted to cause its violation. If that be not the test, I can see 
no escape from the conclusion that under this section every political 
agitation which can be shown to be apt to create a seditious temper 
is illégal. I am confident that by such language Congress had no such 
revolutionary purpose in view. 

It seems to me, however, quite plain that none of the language and 
none of the cartoons in this paper can be thought directly to counsel 
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or advise insubordination or mutiny, without a violation of their 
meaning quite beyond any tolerable understanding. I corne, therefore, 
to the third phrase of the section, which forbids any one from will- 
ftilly obstructing the recruiting or enhstment service of the United 
States. I am not prepared to assent to the plaintifï's position that 
this only refers to acts other than words, nor that the act thus defined 
must be shown to hâve been successful. One may obstruct without 
preventing, and the mère obstruction is an injury to the service; for 
it throws impediments in its way. Hère again, however, since the 
question is of the expression of opinion, I construe the sentence, so far 
as it restrains pubhc utterance, as I hâve construed the other two, and 
as therefore Hmited to the direct advocacy of résistance to the recruit- 
ing and enlistment service. If so, the inquiry is narrowed to the ques- 
tion whether any of the challenged matter may be said to advocate 
résistance to the draft, taking the meaning of the words with the ut- 
most latitude which they can bear. 

As to the cartoons it seems to me quite clear that they do not fall 
within such a test. Certainly the nearest is that entitled "Conscription," 
and the most that can be said of that is that it may breed such ani- 
mosity to the draft as will promote résistance and strengthen the dé- 
termination of those disposed to be récalcitrant. There is no intima- 
tion that, however hateful the draft may be, one is in duty bound to 
resist it, certainly none that such résistance is to one's interest. I 
cannot, therefore, even with the limitations which surround the power 
of the court, assent to the assertion that any of the cartoons violate the 
act. 

The text ofïers more embarrassment. The poem to Emma Gold- 
man and Alexander Berkman, at most, goes no further than to say 
that they are martyrs in the cause of love among nations. Such a 
sentiment holds them up to admiration, and hence their conduct to 
possible émulation. The paragraph in which the editor offers to re- 
ceive funds for their appeal also expresses admiration for them, but 
goes no further. The paragraphs upon conscientious objectors are of 
the same kind. They go no further than to express high admiration 
for those who hâve held and are holding out for their convictions even 
to the extent of resisting the law. It is plain enough that the papei 
has the fullest sympathy for thèse people, that it admires their cour- 
age, and that it presumptively approves their conduct. Indeed, in the 
earlier numbers and before the draft went into effect the editor urged 
résistance. Since I must interpret the language in the most hostile 
sensé, it is fair to suppose, therefore, that thèse passages go as far as 
to say: 

"Thèse men and women are heroes and worthy of a freeman's admiration. 
We approve their conduct; we will help to secure them their légal rlghts. 
They are worklng for the bettermeut of mankind through their obdurate con- 
sciences." 

Moreover, thèse passages, it must be remembered, occur in a maga- 
zine which attacks with the utmost violence the draft and the war. 
That such comments hâve a tendency to arouse émulation in others 
is clear enough, but that they counsel others to follow thèse examples 
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is not so plairi. Literally at léast they do not, and whîle, as I hâve said, 
the words are tb be takén, not literally, but according to their full im- 
port, tbe litèral rrieaning is the Starting point for interprétation. One 
may admire aftd appi'ove the course of a hero without feeling any duty 
to follow him. There is not the least irnpHed intimation in thèse words 
that others are under a duty to follow. The mOst that can be said is 
that, if Others do follow, they will gèt the same adtniration and the 
same approval. N:ow, there is surely an appréciable distance between 
estecm and emulatioh ; and unless there is hère some advôcacy of such 
émulation, I ca.nnot see how the passages can be said to fall within 
the law. If they do, it would follow; that, while one might express ad- 
miration and approval for the Quakers or any established sect'which 
is excused from the draft, one çould not legally express the same ad- 
miration and approval for others whp entertain the same conviction, 
but do not happen to belong to the society of Friends. It cannot be 
that the Jaw means to.curtail such e:^pressions merely, because the con- 
victions of the elass within the draft are stronger, than their sensé of 
obédience to the law. There is ample évidence in history tha,t the 
Quaker is as récalcitrant to légal compulsion as any man ; his obstinacy 
has been regarded in the act, but his dispositiop is as disobedient as 
that of any.other conscientious objecter. . Surely, if. the draft had not 
excepted Quakers, it \yould be too strong a doctrine to say thà't any 
whp openly admire their fortitude or even approved their conduct ,was 
willf uUy obstructing the draft. , . v 

When the question is of a statute constituting a crime, it seems to me 
that there should be more definite évidence of thç act. The question 
before me is quite the same as what would arise upon, a motiori to dis- 
miss an indictment at the close of theproof : Could.any reasonahle 
man say, not that the indirect resuit of the language might be to arouge 
a séditions disposition, for that would not be enough, but that the lan- 
guage directly adyocated résistance to the draft? I cannot think that 
upOn such language any verdict would §tand. Of course, the language 
of the statute cannot hâve one meaning in an indictment and.anpther 
when the case cornes up hère, because by hypothesis, if this papef is 
nonmailable under section 3 of title 1, its editors hâve committed a 
crime in uttering it. 

After the foregoing discussion it is hardly necessary to speak of 
section 2 of title 12. The plaintifif insists that refusai to comply with 
the provisions of the draft cannot be classed as forcible résistance; 
that such a refusai is, at most, only inaction, the negleçt of an affirm- 
ative duty even to the extent of submitting to imprisonment. It may 
be plausibly contended that by forcible résistance Congress mearit more 
than passive résistance, but even if this be not true, the resuit is the 
same, because, so construed, the section goes no further than the last 
phrase of section 3 of title 1 as I hâve construed it hère. What was 
therefore said upon that section will serve hère. 

The defendant's action was based, as I understand it, not so much 
upon the narrow question whether thèse four passages actually ad- 
vocated résistance, though that point was distinctly raised, as upon the 
doctrine that the général ténor and animus of the paper as a whole 
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were subversive to authority and seditious in effect. I cannot accept 
this test under the law as it stands at présent. The tradition of Eng- 
lish-speaking freedom has depended in no small part upon the merely 
■procédural requirement that the state point with exactness to just 
that conduct which violâtes the law. It is difficult and often impos- 
sible to meet the charge that one's gênerai ethos is treasonable ; such 
a latitude for construction implies a personal latitude in administration 
which contradicts the normal assumption that law shal! be embodied in 
gênerai propositions capable of some measure of définition. The whole 
crux of this case turns indeed upon this thesis. I make no question of 
the pou^er of Congress to establish a personal censorship of the press 
under the war power ; that question, as I hâve already said, does not 
arise. I am quite satisfied that it has not as yet chosen to create one, 
and with the greatest déférence it does not seem to me that anything 
hère challenged can be illégal upon any other assumption. 

Finally, the question arises as to how far the earlier numbers of the 
paper should be considered. The theory is that the August number 
covertly refers to the explicit counsel of résistance in the numbers of 
June and July. A priori such a référence might legitimately incor- 
porate the earlier expressions; I do not doubt that the memory of 
those expressions may in fact remain in the minds of readers and that 
they may be revived by the sympathy and accord with conscientious ob- 
jectors expressed in the August number. Yet the plaintiff is still en- 
titled to ask, whatever the results of its past utterance may be, that 
some words be pointed out which by some référence fairly inferable 
from the words themselves relate back to earlier and more explicit 
statements. I think there are no words in the four passages which ad- 
mit of such an interprétation. 

It follows that the plaintiff is entitled to the usual preliniinary in- 
junction. 

A. 
A (Question. 

Often I wlsh we lind a continuiiiK ceiisiis l)iirpau to wlùcli we might apply, 
and hâve a census takeii with classificatidiis of cmr own choosing. I woulfl 
like to lînow to-day. how many men and women tlnere are in America who ad- 
mire the self-rellance a]id sacrifice of tliose who are resistlns the eonscviption 
)aw on the ground that they believe it violâtes the sacred rijrhts and liborties 
of man. How many of the American population are in accord with tlie Amer- 
ican press when it speaks of tlie arrest of tliese men of genuine courage as a 
"round-up of slnckers"? Are there none to whoin this picture of the Amer- 
ican repubile adopting towards its cltizens the attitude of a rider toward cat- 
tle is appallingV I recall the Essays of Emerson, tlie l'oems of Walt Whlt- 
man, which sounded a call never heai-d before In the world's literature, for 
erect and insuppressible individuality. the coui'age of solitary faith and heroic 
assertion of self. It was An)erica's contribution to the ideals of man. It 
]}ainted the quality of her culture for those in the old world who loved lier. 
It was a revolt of the aspiring mind against that instinctive runniiig with 
custom and the support of numbers, which is an hereditury frallty of our 
nerVes. It was a détermination to worship and to love, in the living and 
laughlng présent, the same heroisms that we love when we look back so 
serlously over the past. 

I wonder if the number is few to whom this high résolve was the distinction 
of our American idealism, and who feel Inclined to bow their heads to those 
who are going to jail under the whip of the state, because they will uot do 



544 244 FEDEltAL REl'ORTEK 

what tliey do not belleve in doing. Perhaps there are enougli of us, If we 
make ourselves lieard in volce and letter, to niodify thls ritual of contempt 
in tlie daily press, and induce tlie Ameiican govemment to undertalce the 
inipi'isounient of heroic young meu witli a certain sorrowful dignity tliat 
will be new in the world. 

B. 

A Tribute. 

Emma Goldman and Alexander Berkmau 

Are in prison, 

Altliough the night is treniblingly beautiful 

And the sound of water climbs down the rocks 

And the breath of the night air moves through multitudes and multitudes of 

leaves 
That love to waste themselves for the sake of the sumnier. 
Emma Goldman and Alexander Berkman 
Are in prison tonight. 

But they hâve made themselves elemental forces, 
Like the water that climbs down the rocks; 
Like the wind in the leaves ; 
Like the gentle night that holds us ; 
They are working on our destinies ; 
They are forging the love of the nations ; 



Tonight they lie in prison. 

O. 

Consclentious Objectors. 

We publish below a number of letters written last year from English 
prisons by consclentious objectors. It is as yet uncertain what trèatment the 
United States government will mete out to its thousands of consclentious 
objectors, but we believe that our protestors against government tyranny will 
be as steadfast as their English comrades. It is not by any means as certain 
that they will be as pollte to their guards and tormentors, but we iiove they 
will remember that thèse are acting under officiai compulsion and not as 
free men. 

Some discussion has arisen as to whether those whose objection to par- 
ticipating in war is not embodled in a religions formula, hâve the right to 
call their objection a "consclentious" one. We believe that this old-fashioned 
term is, however, one that fits their case. There are some laws which the 
individual feels that he caunot obey, and which he will suffer any pvmishment, 
even that of death, rather tlian recognize as having authority over hlm. 
This fundamental stubboi'nness of the free soûl, against which ail the powers 
of the state are helpless, constitutes a consclentious objection, whatever its 
original sources raay be In polltlcal or social opinion. It remains to be 
demonstrated that a polltlcal disapproval of this war can express itself in 
the same heroic flnnness that has in England upheld the Christian objectors 
to war as murder. We recomniend to ail who Intend to stick it out to the 
end, a thorough reading of the cases which follow, so that they may be pre- 
pared for what is at least rather likely to happen to them. 

D. 

Friends of American Freedom. 

Alexander Berkman and Emma Goldman hâve beeu arrested, chargea with 
advocating lu their paper, Mother Earth, that those liable to the military 
draft, who do not believe in the war, should refuse to reglster. That they 
would be arrested, on some charge, and subjected to bitter prosecution, has 
been inévitable ever siuce tliey appeared as the spokesmen of a working 
class protest against the plans of American mllitarism. Whatever you may 
thlnk of the practlcabllity of such a protest, you must, with their friends, 
pay tribute of admiration for their courage and dévotion. 

Alexander Berkman is one of the few men whose cliaracter and intelli- 
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gence ever stood flrm through a quarter of a lifetime In prison. Emma Gold- 
man has followed lier extrême idéal of liberty for 30 years, up and down, in 
better places and worse than the fédéral penitentiary. They can hoth endure 
wliat bofalls them. They bave more resources in their seuls, perhaps, as 
tbey hâve the support of a more absolute faith, than we hâve who admire 
them. But let us glve them every chance for acquittai that the constitution 
of the times allow. I-et us give them every chance to state their faith. The 
Masses will receive funds for thls purpose. 



THE THEMIS. 

(District Court, S. D. New York. May 28, 1917.) 

1. SlIIPl'INQ <g=340 CONSTKUCTION OF TiME ClIABTEES— PBOViaiON AGAINST 

OVEKI.AP. 

The owner chartered a steamship to a Canadian company for nine con- 
sécutive seasons beginning in the spring each year and hire to continue 
until her redelivery at Philadelphla or Baltimore between December 15th 
and January 5th. The owner later made a complementary charter to li- 
helant for the winter seasons, the steamer to be delivered at Philadelphla 
or Baltimore at owner's option "upon redelivery by" the Canadian com- 
pany between December 15th and January 5th each season as called for 
by its charter. Held, that the undertaking by the owner to dellver the 
ship under such charter was not contingent upon her redelivery by the 
Canadian company, over which libelant had no control, but that the own- 
er assumed responsibility for such delivery with the right to call upon 
the flrst eharterer for any default. Held, further, that the margin of 20 
days given the flrst eharterer and the owner under libelant's charter for 
redelivery was intended to cover any "overlap" which pending voyages 
of the vessel mlght require. 

2. SlIIPPIXG "©=56 ClIARTEB— LlABILITY FOR BBEACH. 

The Canadian company subchartered the steamer one season for eight 
months ; hire to continue until her redelivery to the owner north of Hat- 
teras "not later than January 1, 1916." On September 12, 1915, over the 
protest of the original eharterer, the subcharterer started the vessel on 
a voyage from New York to New Zealand and Australia. On her arrivai 
at Colon the canal was found closed indefinltely on account of slides, and 
on October 5th she proceeded on her voyage around the Cape, with the 
resuit that she was not redelivered to the owner until May 5, 1916, after 
libelant's charter term for that season had expired. Held, that the sub- 
charterer was not entitled to any overlaji for completion of the voyage be- 
yond tliat allowed for in the original charter, which required redelivery 
unconditionally by January 5th ; that, having eleeted to proceed with the 
voyage from Colon, with the certalnty that It could not be completed 
wlthiii the charter torni, the subcharterer became primarily, and the own- 
er socondarily, liable, for the damages caused by the breaeh of libelant's 
charter. 

3. Shippixg <S=552 — Ciiarteb— iBreach by Ciiabtebee— "Prévention" of Re- 

delivery. 

To relieve a eharterer from liability for failure to surrender the ship 
wlthiu the tinie limited by the charter, there must hâve been physical 
"prévention" of the return by some cause excepted in the charter, except 
perhaps in case of an exception agaliist strikes. The risk of the enter- 
prise under the charter is his, and not the owner's, and mère flnanclal loss 
to him, however serions, which would resuit from his keeping his con- 
tract wlU not justify him in breaklng it without eompeusating the owner 
or a succeeding eharterer for any loss which résulta from the breaeh. 

<S=3For otlier cases see Bame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
244 F.— 35 
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In Admiralty. Suit by the Gans Steamship Company against Wil- 
helm Wilhelmsen and a Norwegian corporation, as owners of the 
steamship Themis, Nova Scotia Steel & Coal Company, Limited, and 
Barber & Co., Incorporated, impleaded. Decree for libelant. 

This proceeding was commenced by the filliij? of a libel in porsonam liy the 
Gans Steamship Company against Wilhelm Wilhelmsen and a Norwegliin cor- 
poration, as owners of the steamer Themis, for brpach of a charter party en- 
tered Into on March 24, 1910. the contents of which will be stated hereafter. 
It sought damages for the failure of the owners to deliver tlie Themis under 
the charter party on or before January 5, 1916. The libel was filed on Janu- 
ary IT, 1916, and on April 17, 1916, Wilhelmsen and tlie Norwegian corpora- 
tion filed a iJetition under the flfty-ninth admiralty rule (29 Sup. Ct. xlvi) im- 
pleading the Nova Scotia Steel & Coal Company, Limited, under a charter en- 
tered into March 21, 1910, between the owners and that company, under which 
they were obllged to deliver the Themis at Baltimore between December 16th 
and January 5th of eaeh year. The owners alleged that any default of thelrs 
under the charter party between themselves and the Gans Steamship Compa- 
ny was due to this deifaUlt of the Nova Scotia Steel & Coal Company, Lim- 
ited, for which the latter was responsible. On May 6, 1916, the Nova Scotia 
Steel & Coal Company, Limited, in its tum impleaded Barber & Company, 
Incorporated, likewise under the flfty-ninth admiralty rule, by virtue of a 
charter party entered into between the Nova Scotia Company and Barber & 
Co., Incorporated, on the 31st day of March, 1915, by which they had sublet 
the Themis to Barber & Co. for a period of eight months. Eaeh of the par- 
ties severally impleaded made answer to the pétition filed against them. The 
answers of Barber & Co., Incorporated, and the owners allège that, owing to 
the closlng of the Panama Canal by slides in October, 1915, the Themis was 
prevented from maldng her voyage already undeitaken and from retuming 
vvithin the time stipulated, It is unnecessary to state at greater length the 
contents of the pleadings. 

Tlie facts are as follows: On March 21, 1910, the owners of the Themis made 
a charter to the Nova Scotia Steel & Coal Company, Limited, for nine succes- 
sive seasons, of which the impor'tant parts are as follows: 

"(1) That the said owners agrée to let and the charterers agrée to hire the 
said steamship for the term of nine consécutive seasons [underscored words in 
writing] from the day of her delivery, she then being placed • * * at the 
disposai of the charterers at Wabana not before April Ist or later than 15th 
of May (or charterers to hâve option of cauceling this charter), * * * to 
be employed in any safe trade between ports in B. N. A., United States, West 
Indles, Central America, Carlbbean Sea, Gulf of Mexico, South America, JSu- 
rope, Afrlca, Asia, Australla or New Zealand as charterers or thelr agents 
shall direct." 

"(4) That the charterers shall pay for the use and hire of the said vessels 
at the rate of £2,0.^1.5 per calendar month, * * * hire to continue from 
the time specifled for conimencing the charter until her redelivery to the own- 
ers (unless lost) at Philadelphia or Baltimore tetween December 15th and Jan- 
uary 5th at charterer'g option, [in writing]." 

"(21) * * * The act of God, the king's enemies, loss or damage from 
fire on board in hulk or craft, or on shore, arrest or restraint of princes, rul- 
ers and i)eople, collisions, any act, neglect, or default whatsoever of pilot, 
master, or crew In the management or navigation of the ship, and ail and 
every danger and accident of the seas, canals, and rivers, and of navigation 
of whatever nature or kind always excepted." 

On March 24, 1910, the owners concluded a charter with the Gans Steam- 
ship Company for the Themis, of vs'hich the important parts are the following: 

"(1) That the said owners agrée to let and the said charterers agrée to hire 
the said steamship from thé time of delivery for nine consécutive tvinter sea- 
sons [In writing], steamer to be placed at the disposai of the charterers at 
Philadelphia or Baltimore at owner's option upon redelivery by the Nova Sco- 
tia Steel & Coal Company between December 15th and January 5tli eaeh sea- 
Bon as called for by charter arranged for the steamer between owners and the 
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Nova Pc-otîa Steel & Coal Company coverlng nlne consécutive Wabana seasons 
comraencing 1911, * * * in sueli lawful trades between sàfe port and. 
ports in B. N. A. or TJnited States or West Indies or Central America or Carib- 
bean Sea, Gulf of Mexico, Soutli America, Europe, Mediterranean Afriea, 
Northern Afriea," etc. 

"(5) Tliat tlie charterer shall pay for tbe hireand use of said vessel £1,562.- 
10 a month * * * from the day of lier delivery as aforesairt, » * « 
liiretô continue until her redellvel'y in like Kood order arid condition to owri- 
ers (unless lost) at a port in the T'nited Kinfrdom or on the Continent, Bor- 
deaux, Hamburg, exeludhig Kouen, eaçti season between March lOtli and 
April lOth at charterer's option. 

"(6) That should the steamer be on her voyage towards the port of return 
delivery at the tinie a pay ment of her becomes due, said payment shall be 
made for sueh a length of tlme as the owners or their agents and charterers 
or their agents may agrée upon as the estimated time neeessary to complète 
the voyage, and when the steamer is delivered to owner's agents any différ- 
ence shall be refunded to steamer or paid by eharterCrs as the case may re- 
qulrc." 

"(18) * » • The aet of God. king's enemies, fire. restraint of princes, 
rulers, and the people. and ail dangers and accidents of seas, rivers, machi'n- 
ery, boilers. steani navigation and errors of navigation throughoufthis char- 
ter part.y ahvays mutually excepted." 

Wabana is situated on the St. Lawrence river, and the vessel waf5 chartered 
for use in the coal and iron trade. Tlie Gans charter was, as its contents im- 
plies, made to fiU up that four months of the season which the Nova Scotia 
charter did not désire ; that being a period wheu the St. I^awrence river was 
not open to navigation. 

On the 31st of March. 1915, the Nova Scotia Stt^l & Coal Company, Limited, 
executed a subcharter of the Themis to Barber & Co., Incorporated, of which 
the Important parts are as follows: 

"(1) That the said owners agrée to let and the said charterers agrée to hirè 
the said steamship from the time of delivery for eight months. steamer to be 
placed at the disposai of the charterers at a United States port nôrth of Hat- 
teras, ♦ * * to be employed in cai'rying lawful merchandise * • * 
between safe ports in B^ N. A., United States of America, West Indies, Cen- 
tral America, Caribbean Sea, Gulf of Slexico, South America, Europe, Afriea,, 
Australia or Asia * * » neutral tmih-ii, no contniband [in wrlting]." 

"(4) That the charterer sliall pay for the use and hire of said Vessel at the 
rate of £7,680 per calendar month, « * • iiii-e to continue from the timé 
speclfied for commencing the charter until her redelivery to the owners unless 
îost, at a Uirited States port north of Ilaitcras not later than Janitafjj 1, 1916 
[în writingl." 

"(8) That should the vessel be on her voyage toward port of return deliv- 
ery at time a payment of hire comes due, said pnyment sliall be made for 
sueh a length of time as owners or their agents and charterers or their agents 
may agrée vipoii as the estimated time iie<,'essai'y to complète tiie voyage, and 
when the vessel is redelivered at owner's agents any différence sliall be re- 
funded by vessel or paid by charterers as tlie case may require." 

"(22) * * * Tlie act of God, the king's enemies, loss or damage from 
fire on board in hulk or craft or on shore, arrest or restraint of princes, rul- 
ers, and people, collisions, any act. neglect, or default what.soever of pllot, 
master, or crew in the management or navigation of the ship, and ail and ev- 
ery diinger and accident of the seas, canaTs, and rivers and of navigation of 
whatever nature or kind always mutually excepted." 

"(27) That * * * should steamer not lie ready for delivery on or abont 
May 5, 1915, charterers or their agents to bave the option of caneeling this 
charter at any time not later than the day of steamer's readiness." 

Tlie Nova Scotia Steel & Coal Company, Limited, or tlie owners, which does 
not appear, delivered the Themis to Barber & ('o., Incorporated, on April 28, 
1915. .so that the charter exjiired by its terms on December 28th. Early in 
August, 1915, Barber & Co., Incorporated, advertised the Themis for an Aus- 
tralian voyage, and they begau to load lier in the fourth week of tlie month 
with a cargo for New Zealand and Australia. Although for long engaged in 
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the shlpping business and in control of a fleet of steamers, eitlier as owners 
or ttirougii cliarter, tliis was tlie iirst Australien voyage undertaken by Bar- 
ber & Co. On August 13th tlie Nova Scotla Steel & Coal Corapany's agents, 
Gailey, Davis & Co., in a téléphone conversation called the attention of Bar- 
ber & Co., Incorporated, to the proposed voyage, to which Barber & Co., Incor- 
porated, answered on that day that they "hâve her (the Themis) niapped out 
for Australasia and hâve so cabled owners." On August 18th Gailey, Davis 
& Oo. answered thls letter, stating that the Nova Scotla Steel & Coal Compa- 
ny was bound to redellver the steamer at Philadelphia or Baltimore betvveen 
the 28th (sic) and January 5th, and were not in a position to negotJate with 
Barber & Co. for a further extension of steamer's charter after Deceml)er 
28th, and that the Nova Scotla Company had requested them to impress upon 
Barber & Co. the necessity of delivering the steamer at Philadelphia or Bal- 
timore not later than January 5, 1916; otherwise they would hâve to hold 
them responsible for any damages the owner might claim on them through 
any failure on their part to deliver her at the time stated. They further said 
that Barber & Co. were aware that the steamer went on charter to the libel- 
ants when surrendered by the Nova Scotla Company, that the libelants were 
bound to surrender her to the owners between March lOth and April lOth, and 
that any extension of the charter for the period between January 5th and 
April lOth would bave to be made with the owners or the libelants. They sug- 
gested lilîewlse the possibility of negotiations with the libelants in case they 
were not able to come to an arrangement with them. 

On August 28th Gailey, Davis & Co. again wrote to iBarber & Co., impress- 
ing ui>on them the importance of a return of the steamer "not later than Jan- 
uary 5th next." On September Ist the libelants protested to the owners, and 
a long correspondence ensued, which it is not necessary to détail, except to 
say that the owners insisted that the libelants should look to the Nova Scotla 
Company and Barber. 

The Themis deared the port of New York on September 12th loaded with 
cargo to Wellington, New Zealand, and Brlsbane, Sydney, Melbourne, and 
Adélaïde, Australla. The cargo consisted of about 11,000 tons dead weight, 
substantially half of which was of oil in cases and barrels, and the balance 
distributed among other commodlties. She reaehed the Panama Canal on Sep- 
temt>er 21st. At that time slides had occurred In the canal, which kept her 
walting uhtll October 4th, when the authorities closed the canal for an Indef- 
Inlte period, which in fact lasted until the following April. On October 5th 
at 4 p. m., though it was concededly Impossible to get baek in season, she 
cleared Colon bound for Australla by way of the Cape, and arrived at Wel- 
lington, New Zealand, on Decemljer 12th. Between that date and February 
23d she was either discharging or loading cargo in Australasian ports. On 
that day she left Newcastle, Australla, for Buenos Ayres, at which she touch- 
ed and stayed for some ten days. She arrived In New York on May 5th. 

Meanwhile, and on December 9, 1915, three days before tlie Themis reaehed 
Wellington, her flrst port of discharge, the libelant's atfomeys wrote to the 
owner's agents statlng that they abandoned ail negotiations with Barber & 
Co., and would go into the market and obtain, if possible, one or two steam- 
ers to take the place of the Themis ; that, as thls Involved a very heavy claim, 
they should press it against the owners, and the owners might look elsewhere 
for indemnification. Barber & Co. in their défense Insist that thereafter It 
was unnecessary for them to make haste in the return of the vessel, and ex- 
plained her delay in Australasian ports In part upon their knowledge so ac- 
quired that the libelants had abandoned their charter party. No point turns 
upon thls fact, however, in the disposition of the case, except as an explana- 
tlon of the delays in Australla in getting a return cargo. 

Much proof was taken upon the trial respectlng the conditions of the Pana- 
ma Canal during September and October, 1915. In August, 1915, General 
Goethals, in charge of the building of the canal, left the Isthmus. He had ar- 
ranged with the Secretary of War to return about the Ist of October and to 
leave permanently the Ist of November of that year. During bis absence the 
canal was closed for short perlods In August, and again early in September, 
but news reaehed Washington from the canal on September 12th that naviga- 
tion was resumed, and ou the 13th ail shii>s of heavy draft had been paased 
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tliroiigh. On September 20th it was reportecl in Washington that movements 
<m tlie east bank on Septeinber IStli and 19th had agaln closed the canal, but 
that it woiild be ooen again in a week or ten days. General GoethaliS left New 
York on September 26th, supposing at that tiuie that the difficulties were net 
serions, and tliat the canal would be opened in a week or ten days. Just be- 
fore sailing be received a cable that navigation would be resumed on October 
Ist. Ile did not learn of the niovement on the west bank until be was wlth- 
In one day of Colon, and It was tbls niovement which resulted in the long 
closure. At that time be supposed that the canal would be open on October 
l,'5th or November Ist, but he withdrew his résignation, whlch be had present- 
ed on the supposition tliat the canal was pemianently open. ITe reached the 
Istbmus on October 4tb, visited the slides, and that night issued a public 
statement that he would close the canal to navigation until tbere was reason- 
ablehopeof maintaining a ebannel without fréquent interruption. In his opin- 
ion, any ship in August or September was fully justifled in anticipating that 
the canal was usable, and he himself had given tliat assurance to transporta- 
tion companies before leaving tiie Isthmus in August of that year. There had 
lieen before August sporadic interruptions to navigation since August 15, 1914, 
when the canal was opened to commerce, but noue of thèse had lieen for more 
than, about a week's time. Tliese difficulties had arisen froni movements on 
the east bank. 

The distance froni New York to Wellington and from New Zealand to New 
York amounts in ail to sorne 18,000 miles, and the average cruising speed of 
the Themis in the Atlantic during the preceding wiiiter was 217.68 miles a day, 
at which speed it would bave taken lier for tlie distance in question 8.S days 
16 hours. She had from Seiitember 12tb to .Tanuary .5tli, 11,5 days, which left 
lier at that rate of sailing SI days to discbnrge and load in New Zealand and 
Australia. Her time from Wellington to Newcastle was 18 days 6 hours, leav- 
ing her, therefore, an actual leeway for discbarge and loading. If she went to 
only those two ports, of l.S days. 

Much testimony was taken respecting the conditions of transportation 
across the Panama Canal in October, 1915. and it is in some conflict. It ap- 
peared that the labor available at that iwint was of a careless and ignorant 
character; tliat the storage facilities were cramped, and the weather condi- 
tions trying. It is true, however, that large quantifies of cargo were carried 
across the Isthmus during that period and trnnsshipped j,nto bottoms on the 
Pacific. Just what were risk of injury to the cargo and delay in transship- 
ping the cargo at tlie Isthmus cannot be certainly stated, exeept that the risk 
was substantlal and some delay certain. Nor could it be known whether a 
ves.sel eould be obtaiued ujjon the Pacltic side, or wben, for carriage to Aus- 
tralasia. Evidence was also introdueed respecting the posslbility of bringlng 
the cargo back to New York and transshipping it her(i. At tliat time the New 
York harbor was unciuestionably congested witli freigbt. The évidence fell 
short, however, of showing that tbis (-(nild not bave been done, and the most 
that can be said is tbat it would bave beeu difficult. No évidence was Intro- 
dueed as to tlie posslbility of transsbipnient at some otlier port en route be- 
tween Colon and Wellington. 

The positions of tbe parties are as follows: 

The libelants, tbat the owners are ])rlmarily bound for fallure to deliver 
the ship on or before January .5tli In uccoi'Uiince witb tbeir charter. 

The owners, that they wei-e not cuUed ui)on to deliver the ship exeept upon 
redelivery by tbe Nova Scotia Steel & Coal Company, Limited, and that, as 
they never delivered, tbe owners' liability never arose. 

Barber & Co,, Inc., tbat on September i2th they were reasonably justifled in 
undertaking a voyage to Australasia, and tbat tbe charter allowed them to 
sali, and to comiilete tbe voyage, althougb it luigbt turn ont by subséquent 
events to be Impossible to do so witbiti the time presented ; tbat they were en- 
titled to "overlap" for sucb time as migbt be necessary under the doctrine of 
Tbe Straits of Dover (I). C.) !).ô Fed. 690; Id., 100 Fed. 1005, 41 C. C. A. 156. 
Furthermore, tbat assun)Ing tbat they were not witbin tbe doctrine of The 
Straits of Dover, supra, tlie default was excused by tbe exceptions both in 
the oharter party between tbe owners and tbe Nova Scotia Steel & Coal Com- 
pany, Limited, and in tbat between themselvos and tlie Nova Scotia Company, 
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especially the exception of "accidents of canals." They Insisted tliat, luivint' 
once emtjarked upon the voyage and having lawfully inciirred liens upou the 
shlp to tlie sliippers for carriage. it was not tolerabïe thatthe voyage shouUl 
l)e brolien up and the cargo transslilpped, even tliough, as was tlie tact, tlic 
bills of ladlng of tlie sliips gave Barber & Oo. tlie rlght to tran.ssliip at an\' 
I)lace en route. 

Charles S. Haight and VVharton Poor, both of New York City, for 
libelant. 

Roscoe H. Hupper, of New York City, for owners. 

D. Roger Englar, of New York City, for Barber & Co., Inc. 

IvEARNE'D HAND, District Jtidge (after stating the facts as 
above). [1] The first question is whether the owners committed a 
breach in failing to deliver according to the terms of their own charter. 
The words used are as f oUows : 

"To be placed at the disposai of the charterers at Philadelphla or Baltimore 
at owner's option upon redelivery by Nova Scotla Steel & Coal Company be- 
tween Pecember 15th and January 5th each season as called for by charter 
arrangea for this steamer between ov»ners and the Kova Scotia Steel & Coal 
Company." 

The theqry is that this clause, especially in the words "upon re- 
delivery by," créâtes an absolute engagement between the owners and 
the libelants to deliver only when the Nova Scotia Steel & Coal Com- 
pany surrendered. The two charters were complementary. The 
earlier, which was the Nova Scotia, provided for delivery by the own- 
ers at Wabana between April Ist and May 15th and for the term of 
"nine consécutive seasons." No period to each season is fixed in the 
charter, except that contained in article 4 touching hire. That article 
stipulâtes what the hire shall be, and that it shall continue "until her 
redelivery to the owners (unless lost) at Philadelphla or Baltimore be- 
tween December 15th and January 5th at charterer's option.'' The 
libelants' charter was of the same kind ; it provided for letting the 
ship for "nine consécutive winter seasons," she to be placed at char- 
terer's disposai upon surrender "by the Nova Scotia Steel & Coal ' 
Company between D'ecember 15th and January 5th each season" as 
called for in that charter. This charter also did not state the length 
of the seasons, except in article 5, which fixed the hire and which pro- 
vided that hire should continue until surrender "each season between 
March lOth and April lOth at charterers' option." The différence in 
the dates of surrender by the libelants and of delivery by the owner 
to Nova Scotia Steel & Coal Company arose from the fact that the 
former was to be in the United Kingdom or Continent, while the 
latter was to be at Wabana. 

The purpose of the parties was therefore to let the ship for the 
whole of nine years except for a single westward voyage each year on 
the owners' account. If we assume that each charter gave the charterer 
an overlap under the doctrine of The Straits of Dover (D. C.) 9.S Fed. 
690, Id., 100 Fed. 1005, 41 C. C. A. 156, and Anderson v. Munson 
(D. 'c.) 104 Fed. 913, the case is, of course, with the respondents, but 
for the présent I shall assume the opposite ; i. e., that Nova Scotia 
Steel & Coal Company, Limited, was bound to surrender the ship be- 
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tween December 15th and January 5th, and the libelants between 
Mardi lOth and April lOth. The issue is then whether the libelants or 
the owners should assume the risk of a violation of the charter by 
Nova Scotia Steel & Coal Company, Limited. On the face of it, I 
think the owners are the natural parties to assume such a risk. The 
libelants coiild not, of course, control the ship, and had no knowledge 
of the rcsponsihility of the Nova Scotia Steel & Coal Company, Lim- 
ited. Kach summer scason was, as to them, a vcnture of the owners, 
and in the absence of some clear intimation to that effect, the owners 
ought to answer for its success or miscarriage. It is not as though the 
owners had ]iarted with ail control of their ship, as in the case of an 
f)rdinary bailed chattel. They had their master and crew, and could 
in fact at any time on the evc of a voyage hâve withdrawn her, if the 
Nova Scotia Steel & Coal Company, Limited, had proved obstinate in 
diverting her from her prospective engagements. 

Nor does the position of the clause "upon delivery by" scem to me 
important. Those words bave a proper enough meaning, which is 
that they should l^e bound to deliver only at that time within the 16 
days when the Nova Scotia Steel & Coal Company should surrender to 
them. Their obligation was therefore in part contingent upon that 
surrender, it is true, but contingent only within the period which they 
fîxed. If the contingency was to be gênerai, I think the clause would 
in substance bave read "each season, if surrcndered under charter 
arranged," etc. There ought to bave been some indication that libel- 
ants' charter was conditional upon the complementary charterer's per- 
formance. 

The cancellation of clause 16 in the charter signifies nothing. It was 
obviously undesirable to give the libelants the right to cancel the whole 
charter for 9 years because of one default. It is true that in the Nova 
Scotia charter a written clause was added limiting the right of cancel- 
lation to one season, and this niight hâve been done in the libelants' 
charter, Yet the argument from the deletion of that clause seems to 
me extrême that the libelants were bound to take the Themis for no 
matter how small a part of the 4 months' season which might be left. 
The trade of the Nova Scotia Steel & Coal Company, Limited, con- 
templated no gênerai voyages with a mixed cargo, and the leeway of 
16 days was in ail probability enough to accommodate the parties to 
any delays except such as would be covered by the exceptions in the 
charter, I conclude, therefore, that the more reasonable explanation is 
that the owners meant to bind themselves to a delivery to the libelants 
at the time when they had bound the complementary charter to sur- 
render to them, and that they would look to that charterer if any de- 
fault occurred. Their conduct when faced with that contingency was 
precisely that ; they did not disclaim ail liability, but very wisely and 
properly passed on the controversy to those who must in the first in- 
stance bear it, and who, it is conceded, were able financially to respond. 
I cannot see that they can now escape a secondary liability. 

I hâve assumed that the Nova Scotia Steel & Coal Company, Lim- 
ited, was responsible absolutely for a surrender not later than January 
5th, and that the doctrine of The Straits of Dover, supra, did not ap- 
ply; the propriety of that assumption now arises. In Anderson v. 
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Munson, supra, Judge Brown, with whom it originated in this country, 
especially put the rule upon article 4 of the charter, and said that witli- 
out it the owner was absolutely bound to dehver on the day stipulated. 
In ail the subséquent American cases there has been a fixed term, and 
article 4 has been unlimited in its language. See The Rygja, 161 Fed. 
106, 88 C. C. A. 270; Trechmann S. S. Co. v. Munson, 203 Fed. 692, 
121 C. C. A. 650; Munson v. Elswick (D. C.) 207 Fed. 984; Id., 214 
Fed. 84, 130 C. C. A, 612; Ropner v. Inter-American S. S. Co., C. C. 

A. 2d Circuit, April 10, 1917, 243 Fed. 549, C. C. A. . It is 

true that the same resuit followed upon a charter apparently without 
article 4 (Gray v. Christie, 5 Times h. R. 577), but the clause was prés- 
ent in Bucknall v. Murray, 5 Com. Cas. 312, and Istok v. Drughorn, 6 
Corn. Cas. 220, 7 Com. Cas. 190. 

In Watson S. S. Co. v. Merryweather, 12 Asp. M. C. 353, the length 
of the term was fixed in article 1 of the charter, and article 4 was 
added with a written clause like that hère, i. e., "between 15tli and 31st 
of October." Atkin, J., was perplexed as to what meaning to give 
the clause, because if he confined it to the period of the term in article 
1, the clause effected nothing whatever. However, he felt bound to do 
this, because the itération of the parties was an évidence of their 
settled purpose. That case was weaker than this, because hère article 
4 is not meaningless. It will be remembered that in neither the libel- 
ants' nor the Nova Scotia charter does article 1 fix any term to the let- 
ting; each is merely for a "season," and the length of the season is 
fixed only by the added written words of article 4. If those words 
were not added, the court would hâve to décide what a "season" was 
from the delivery dates, and then allow any reasonable "overlap." 
That would make altogether impossible the division of the year into 
two seasons, at least if the "overlaps" might extend for one month or 
six weeks. The added words were therefore necessary to the com- 
plète meaning of the charter, and were not only in limitation of the 
"hire to continue" clause, but of the very term of the letting. The pe- 
riod of 16 days was thought enough to give commercial latitude for the 
enterprises to be undertaken, and the event of unforeseen contingen- 
cies was amply provided for by the exceptions to be considered later. 
That period of 16 days was the "overlap" or "twilight" zone which 
gave the charterer a sufficient leeway against ordinary vicissitudes, be- 
yond which he engaged himself not to go. Such a plan was altogether 
reasonable. 

[2] If the Nova Scotia Steel & Coal Company, Limited, must sur- 
render the Themis by a day certain, we should expect Barber & Co.'s 
subcharter to be of the same kind, and that is what we find. The term 
was fixed, to be sure, at S months from the delivery date, and the per- 
emptory written words "not later than January 1, 1916," added to arti- 
cle 4, were meant to define any possible "overlap" which might put the 
Nova Scotia Company in default either to the owners or to the libel- 
ants. Article 4 did accomplish something, nevertheless, because it 
gave an "overlap" in December dépendent upon that day in April in 
which Barber & Company, Incorporated, got the ship ; perhaps it was 
not of great conséquence, but the value of fixtures had risen greatly. 
If the delivery was in May, on the other hand, the limitation would 
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have eut down the term as need was, to avoid a default by the Nova 
Scotia Steel & Coal Company, Limited. Hence the clause was not 
redundant, as it was in Watson S. S. Co. v. Merryweather. Indeed, it 
is hardly plausible to insist upon an indefinite "overlap" in Barber & 
Co.'s charter, once one concèdes the unconditional obligation of Nova 
Scotia Steel & Coal Company, Limited, to surrender by January 5, 
1916. 

Barber & Co.'s obligation being, therefore, to return the ship not 
later than January Ist, or we niay say January 5th, the remaining 
question is whether their admitted failure cornes within any exception 
of either charter party. Thèse exceptions for the purposes of this case 
may be treated as the same. Although Barber & Co. was cutting its 
time for a round trip down very short, I attach no importance to that. 
Were the question of the reasonableness of the voyage under the doc- 
trine of The Straits of Dover, supra, such considérations would have 
been relevant, but not hère where the parties defined their own "over- 
lap" at 16 days. The only question under such a charter party is 
whether the charterer bas corne within the exceptions. 

[3] Every one agrées that the source of the trouble was the slide 
on the west bank of the Panama Canal in October, 1915. If the case 
rested upon reasonable expectations when the Themis left New York, 
I should find not only that it was reasonable on September 12, 1915, 
to undertake a voyage through the canal, but that no one ought to have 
hesitated. That issue is, however, irrelevant unless the slides prevent- 
ed sUrrender on January 5, 1916, and the case cornes down to a défini- 
tion of "prévention." Mr. Englar throughout bas proceeded upon the 
assumption tHat he need not show physical prévention, but that it is 
enough if the subcharterer could not have surrendered in season with- 
out the most serions financial conséquences which would arise from, 
breaking the voyage. I cannot agrée in such a suggestion. Without 
exceptions of some kind performance of a maritime contract is not 
excused even when prevented by physical impossibility. Barker v. 
Hodgson, 3 M. & S. 267; The B. F. Bruce (C. C.) 50 Fed. 118, af- 
firmed Lumberman's Min. Co. v. Gilchrist, 55 Fed. 677, 5 C. C. A. 239. 
The gênerai rule applies to charter parties as well as to other commer- 
cial contracts in which impossibility of performance does not generally 
excuse. By hypothesis the promisee bas suffered a loss through the 
breach, and if the promisor wishes to avoid performance according to- 
the terms of the promise, it is for him to foresee, and provide against, 
the chance that he cannot realize his assurances. Exceptions, when 
they are put in, excuse impossible, not unprofitable (or, as Mr. Mackay 
prefers to say, "impracticable"), performance. Were it not so, the 
risk of the charterer's ventures would be imposed upon the owners, an 
intolérable resuit. The owners' loss through delay must be made a 
factor in the charterer's décision not to surrender, else he is allowed to 
confiscate the enhanced value of the ship. If the added loss in surren- 
dering in season is more than the enhanced value, usually the charterer 
will choose to break his promise, unless restrained by commercial scru- 
pulousness, but it is a strange idea that anything in the admiralty al- 
lows him at once to break that promise and disregard the losses to other 
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persons. The reasoning escapes me by which he shoukl be allowed to 
throw upon another the miscarriage of his own enterprises. It is quite 
true that Barber & Co., Incorporated, were involved in serions loss if 
they transshipped at the Isthmus, in the Antilles, at the Cape, or in 
New York, but the libelants were involved in more serions loss if they 
did not. There is a frank ingenuousness in calling upon the libelants 
to assume their loss. 

Nor is there the least warrant for saying that the admiralty has ever 
recognized anything of the sort. Suppose the ship had learned of the 
slide when one day eut of New York. Will it be seriously argued that 
Barber & Co. could out of hand hâve confiscated the libelants' winter 
season? If not, when does the supposed doctrine apply? Ail the cases 
cited are where the performance has been physically prevented, except 
the "strikes" exception, of which more in a moment. It is true that 
under the "restraint of princes" clause the ship need not await actual 
arrest (The Kronprinzessin Cecilie, 238 Fed. 668), but that is no ex- 
ception to the rule. The possibility of performance is in such cases 
prevented, quite as much as though a master delayed in port to avoid 
an advertised hurricane. Continued performance may become impos- 
sible by an imminent obstacle, though the ship does not persist in chal- 
lenging the inévitable. The "strikes" clause is a true exception, but 
only, as Judge Ward says in The Toronto, 174 Fed. 632, 98 C. C. A. 
386, because otherwise it could hâve no meaning. Wood v. Keyser 
(D. C.) 84 Fed. 688. Strikes generally arise over wages disputes, and 
every one knows that money will settle thèse ; and an exception agàinst 
strikes can therefore only mean an exception against tlje extra cost 
of strikes. 

On the other hand, there are direct cases to the contrary. Thus the 
Court of Appeal in Assicurazioni, etc., v. Bessie Morris Co., 7 Asp. M. 
C. 217, held that the exception from périls of the sea did not absolve 
the owner from prosecuting the voyage unless either the ship could 
not be got off the strand, or unless the loss involved in her repairs was 
equal to herwhole value. In Associated Portland Cernent Mfrs., Ltd., 
V. Cory, 31 Times L. R. 442, the défendants sought to excuse their de- 
fault under the restraint of princes clause, because half their tonnage 
had been commandeered by the British government. It did not ap- 
pear, however, that performance thereby became impossible, but only 
more expensive, and the court (Rowlatt, J.) held for the plaintiff. À 
similar case is Bolckow v. Compania, etc., 33 Times I^. R. 111. 

The right of Barber & Co., Incorporated, to continue the voyage is, 
however, also placed upon another theory; i. e., the liability of the 
ship to the cargo. It is, of course, well settled that the bills of lad- 
ing signed by the master for the charterer create a lien upon the ship 
in favor of the cargo as soon as it comes aboard. The Alert, 61 Fed. 
113, 9 C. C. A. 390, following the dictum of Mr. Justice Curtis in 
Schooner Freeman v. Buckingham, 18 How. 182, 15 L. Ed. 341. No 
one disputes this, but the resuit of its application hère would be to 
commit the ship to the voyage as soon as any cargo had been stowed. 
Therefore, if the slide had occurred in September while she was still 
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in port, instead of October, the Themis must hâve prosecuted her 
voyage, though it was obvious that it involved a breach of the charter 
party. Such a conséquence is very near to a reductio ad absurdum. 
The whole basis of the theory in law disàppears, moreover, when one 
observes that article 14 of each charter binds the charterer to indemnify 
the owner for any liabihty arising from the bills of lading. As against 
the ship the hens would be good, but the charterers remain, what per- 
haps they would hâve been without that article, the primary obligors. 
In that view the whole point adds nothing to the original position of 
the charterers that they were entitled to continue the voyage at the ex- 
pansé of the owners, or the next charterers. The liens of the shippers 
were expenses to which they were liable and which were indeed a nec- 
essary factor in the calculation which should bave controUed their dé- 
cision on October 5th to sail for the Cape. Those liens were no more 
than items in that calculation, and ,the f act that the ship stood secon- 
darily liable was an irrelevant incident. 

No one urges that the canal slides in fact prevented the physical sur- 
render of the ship on time. It is not as though the Themis had come 
back across the Pacific and found the canal blocked at Panama. The 
slides made impossible the contemplated voyage, but that was ail, and 
the owners by the exception made no assumption of such a risk. vSup- 
pose, for example, the Themis, bound to Bombay, found herself ef- 
fectively blocked by Austrian and Turkish submarines, and chose to 
go around the Cape. Consistently it must be urged that under the 
"king's enemies" clause she would be entitled to clear the port of New 
York with the certain expectation of defaulting in her surrender day. 
Certainly it would make no différence if she got the news at Gibraltar. 
The charter does not affect to touch the profits ; it gives the ship and 
leaves the use to the charterer. The exception goes no further than 
the charter; it excuses the mutual performances stipulated, but only 
those. The charterers' attempted interprétation in effect extends the 
letting by conditions dépendent upon the profits of the venture, and sub- 
jects the engagements of the parties to the uncertainties of their busi- 
ness success. Such an interprétation is directly contrary to the very 
nieaning of a commercial contract. 

Therefore I find it unnecessary to décide whether the "accidents of 
canals" exception means only a strand in the canals or some other 
danger due to canals. The same is true of the slide as an "act of God,'* 
or an "accident of navigation." I may, indeed, assume that, did it 
prevent the surrender, it would be one of thèse as well as an "accident 
of canals." The resuit is that the charter was broken without excuse, 
and that Barber & Co., Incorporated, are liable. 

The decree will hold both the owners and Barber & Co., Incorporat- 
ed, liable with the usual clause directing the libelants first to exhaust 
their remédies against Barber & Co., Incorporated, and will direct a 
référence to ascertain the damages. 
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NEASHAM V. NEW YORK LIFE INS. CO. 

(District Court, D. Nevada. July 16, lOlT.) 

No. 1967. 

1. INsuRA^'CE <g=j665(6) — Weight and Sufficiexcy of Evidence^Cause op 

I)KATH. 

In an action on a life insurance poUcy defended on the Rronnd that 
insured eommltted suicide, verdict for plaintiff held supporfed by the évi- 
dence. 

2. INSUKANOE <S=>646(7)—Peesumptions— Cause of Deati:. 

Prima rily the presumption is against self-destruction, and it is one of 
tlie strongest pre.sumptions wlth whioh courts hâve to deal, and, while it 
will not prevail against clear and definite proof, suicide wlU never be iu- 
ferred if the circumstances are consiïtent with any other reasonable 
theory. 

3. Insurance <S=>646(6) — Presumptions— Cause of Death. 

There is a presum[)tlon agalnst murder or the inteutional taking of the 
life of another as well as agalnst suicide, ànd if the évidence be su(-h as 
to warrant the inference either of suicide, murder, or accident, in an action 
on an Insurance policy, the presumption niust always be in favor of acci- 
dent. 

4. Insurance iS=566S(12) — Questions for Jury — Cause of Deatii. 

If the circumstances surroundlng the death of an insured person are 
consistent wlth either murder or suicide, the question must be left to the 
jury to détermine as between the two conflictinR causes. 

5. Insurance ©=3665(6) — Questions fob Jury— Cause of Deatii. 

The absence of mothe by an insured person for comniitting suicide, 
while not conclusive, is a considération whicli eiiters strongly Into the sum 
of tlie évidence in determining tlie cause of death. 

At Law. Action by Matilda C. Neasham against the New York Life 
Insurance Company. On pétition for a new trial. New trial denied. 

Thomas E. Kepner, of Reno, Nev., for plaintifif. 
Cheney, Downer, Price & Hawkins, of Reno, Nev., for défend- 
ant. 

VAN FLEET, District Judge. This is a pétition for new trial. 
The action is by the widow of William C. Neasham, deceased, to re- 
cover on a life policy issued by défendant to her husband in which 
she is named as beneficiary. The policy, for $10,000, was issued July 
10, 1914. It contains a stipulation avoiding it in the event of self- 
destruction of the assured, sane or insane, during the first insurance 
year. Deceased met a violent death February 27, 1915, and the dé- 
fense was that he died as the resuit of a self-inflicted gunshot wound — 
a suicide. The jury found the issue against défendant, and awarded 
plaintif! a verdict, upon which judgment was entered; and défendant 
now asks that the judgment be vacated and the verdict set aside. 

A number of grounds are advanced in support of the pétition, the 
one principally pressed being insufficiency of the évidence to sustain 
the verdict, and as the others, involving alleged errors in law, were 
maturely considered at the trial, this is the only question which now 
calls for considération. 

Ê=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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At the close of the évidence the défendant moved the court for an in- 
structed verdict, which was denied, and this ruling is insisted upon 
by défendant as involving error. But recognizing the well-defined 
distinction in the principles apphcable to a motion for an instructed 
verdict and those which obtain upon an apphcation for a new trial, it 
is contended by défendant that, assuming the évidence to be such as 
to justify the court in denying the former motion, there is nevertheless 
such an entire lack of any real, substantial controversy on the question 
as to the cause of the death of the assured, and that the évidence pre- 
ponderates so strongly in support of the défense, that it is now the 
imperative duty of the court to grant th© présent application and set 
the verdict aside. 

This nécessitâtes a brief considération of the features of the évidence 
bearing on the cause of death, ail of which was circumstantial. 

On the morning of his death the deceased, who resided with his 
family in Reno, was observed between 8:30 and 9 o'clock walking 
through town and out along the track of the Southern Pacific Com- 
pany toward Sparks, and about an hour later was found in a moribund 
condition, lying in a eut or dépression by the side of the track some 
distance east of Reno. He was apparently unconscious when found, 
but was still breathing in a heavy or stertorous manner. The coroner 
and sheriff reached the scène some time after 10 o'clock, and on their 
arrivai found him dead. The place where the body lay was locally 
referred to as the "gravel pit" or "oil pit," a deep sunken way or eut 
along the railroad track between Reno and Sparks, with a wagon road 
running through it to facilitate loading and hauling oil f rom an oil pipe 
or tank situated on the railroad right of way. The body was lying 
on its right side, with the right arm partly extended at an angle 
from the body, and the left lying across the abdomen. A pistol — a 
Savage automatic of .32 caliber — which the évidence tended to iden- 
tify as one purchased by the deceased the day before, was lying some 
few inches from the right hand, and an empty cartridge shell of .32 
caliber was found on the ground near the body. The head was lying 
up the slope of the eut, with the feet extending into or near the 
wagon track. The clothing was not in disorder, except that the hat 
had f allen off, and there was no évidence at the point where the body 
lay of any disturbance of the ground to indicate a struggle. The de- 
ceased's watch, a small sum in coin, and some other small articles 
were found on his person. Blood was oozing from the mouth and 
nostrils, and a f resh bloodstain was found on the right arm of the coat 
at the elbow. Investigation disclosed a wound in the back part of the 
throat or mouth, a little to the right of the médian line, leading through 
the soft palate and into the brain cavity, of a size sufficiently large to 
enable the insertion of the middle finger of a man's hand, and so located 
as not to be visible except by opening the mouth and depressing the 
tohgue. Fractured bone could be felt in the wqund, and a stellar- 
shaped fracture of the skull was found on the back part of the head . 
just above and to the right of the occipital protubérance, with a small 
fraction of skull bone pushed out beyond the regular contour of the 
skull, but no exit wound through the scalp ; the fracture being on a line 
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a little upwards from the point of entrance of the wound in tlie throat. 
While the âutopsy was not such as to definitely disclose the producing 
cause of the wound, the opinion of the sheriff and doctors was that 
the wound was from. a gunshot. There was no apparent injury to 
the lips, teeth, or tongue, and the testimdny of the physicians was to 
the effect that the wound could not, in their opinion, hâve been caused, 
other than by the insertion of the \veàpon in the mouth, without injur- 
ing the adjacent organs, unless inflicted while the deceased had his 
mouth open in the act of yawning or retching, or crying out in agony, 
and that it was of a character to produce death. 

Thèse are, in substance, the facts relied on by défendant as making 
in favor of the theory of suicide, and, standing alone, they are per- 
haps more than ordinarily persuasive of the correctness of that theory. 
But they do not stand alone. Arrayed against them, or at least with 
them, are certain additional circumstances disclosed by the évidence, 
which, in an effort to establish suicide purely from circumstances, 
must be taken into account. 

In the first place, the évidence is wholly lackirig in anything in de- 
ceased's situation tending to disclose motive for taking his own life. 
He was in what may be termed f airly easy financial circumstances. He 
was a rancher and stockman, owning a large ranch, with stock and 
other Personal property, and having his home in Reno. His ranch 
was under mortgage for $15,000, but the loan was not due for nearly 
a year and a half, and the évidence tended without controversy to 
show thât his ranch was worth at least twice the amount of the mort- 
gage, while he had to his crédit in the bank at the time of his death a 
balance of something over $800, and nothing was shown to indicate 
that he was at the time to any extent disturbed over business afïairs. 
He was betv(^een 47 and 48 years of âge, a large, strong, robust man, 
in good health, and of unif ormly cheerful disposition ; lived very hap- 
pily with his wife and family, consisting of a number of children — "an 
idéal family life," as testified by the minister pf his church, — attended 
chUTch f requently, and a f raternal organizatioh of which he was a mem- 
bec- The évidence disclosed that heiiad returned ohly two days before 
his death from a visit with his wife and other niembers of his family 
to.the opening of the Panama-Pàcific Exposition in San Francisco, 
where he had enjoyed himself, and appéàred very cheerful and happy 
throughout the trip. He had been in his bank the day before his death, 
and the président testified that he appeared perfectly normal in man- 
ner; while^ on the morning of his death he was up and about the 
house as usual with his farriily, dressed the baby, helped his wife in 
the kitchen, arid was in his usual cheerful mdod at the brea:kfast table; 
and a f riend who met and talked with him for several minutes on th© 
Street, when he was on his' way to the scène of his death, testified that 
he had never appeared more cheerful and contented. It appeared, 
moreover, that he did not seek or apply for the insurance involved, it 
having been taken out at the solicitation of an agent of the défendant; 
and thefe is ho suggestion that at thé time the poHcy was issûed, or at 
any other time, the idea of self-destruction was even remotely enter- 
taîned. So much on the question of motive. 
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The body of the deceased was first discovered by one Lalonde, a. 
sheep shearer temporarily stopping at the time in Sparks. He testi- 
fied, in substance, that he was walking on the railroad track, and 
^saw deceased lying in the eut and heard him breathing heavily ; that, 
mînEîng there was something wrong, he called to two other men whom 
he saw in the vicinity, and they ail went down to vvhere deceased was 
lying, or within a few feet of where he lay, saw the pistol near the 
body, and, concluding that he had shot himself, went to a nearby 
point and telephoned to the sheriff, and when they returned to the 
place where the body lay lif e was extinct. Thèse three men, Lalonde, 
Brown, and Rodolph, afterwards testified at the inquest as to the 
f act of finding the body, but they had disappeared before the trial, and 
could not be found or produced, and their testimony as taken before 
the coroner was read by consent. No definite effort, so far as ap- 
pears, was made at the inquest to identify thèse men as to their per- 
manent place of abode, their character, antécédents, or moda of Hfe, 
nor as to how they came to be in the vicinity at the time. They tes- 
tified that they were out walking and just happened to meet there. One 
of them testified that they heard no report of a gun. 

The évidence tended to show that the ground where the body lay 
was sandy and damp, and of a character to clearly show the impres- 
sion of footprints, and there were certain footprints testified to by the 
officers as having been found about the body. They dififered some- 
what, however, as to the results of their observations in this regard. 
The coroner testified that "the only tracks were the footprints of one 
person that led to where the body lay" ; that he saw no others, The 
sherifif testified : "Arriving at the scène, I found three tracks leading 
down to where the body was lying ; one track leading to the spot, and 
two other tracks leading to within eight or ten feet of the spot. Those 
tracks turned and went back, making altogether five lines of tracks, 
three going and two returning. * * * J gg^v no tracks other than 
what I hâve mentioned." The undertaker, who accompanied the of- 
ficers, stated: "I observed a few tracks coming from the east to- 
ward the body. I didn't take much interest in that ; I was interested 
in other matters." No effort was made to identify the tracks or foot- 
prints testified to as leading up to the body as those of the deceased, 
nor was it clearly shown whether those particular tracks stopped at 
the point where the body lay or were retraced. Moreover, the inquiry 
as to the character of the soil and évidence of tracks was directed 
generally to "the ground where the body lay," and the fact was not 
developed whether the condition of the wagon road running through 
the eut was such that footprints of one walking in the roadway could 
be readily discerned or followed. 

Ex-Sheriff Burke, superintendent of state police at the time of the 
death, an experienced officer, testified to making an examination of the 
place where the body was found and its immédiate surroimdings, on 
Sunday, the day after the death, for any indications of other persons 
having been in the vicinity ; and he stated that at a point about 100 
to 125 feet from where the body lay, just across the railroad track, he 
found tracks in the soft, sandy ground, "and observed a place where 
some one had been lying down." 
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There was a discrepancy in the évidence as to the condition o£ the 
pistol found by the body pf the deceased and the nuinber of unexploded 
shells it then contained. The shopkeeper who sold the weapon to 
deceased testified that when deceased bought the pistol he asked him 
how it worked and to load it; that he informed him that he had 
but nine cartridges on hand, while the weapon carried more, but 
deceased said that would be enough, and they were inserted in the 
magazine before he took the weapon away. There was produced in 
évidence at the trial the pistol with eight unexploded cartridges and 
one empty shell, and the sheriff testifiedj in substance, that when he 
picked the weapon up from the ground the hammer wâs back — that is, 
the gun in a position to shoot by pulling the trigger — with a shell in 
the charnbpr, the others in the magazine, and one empty shell lying 
on the ground; that he removed the magazine ând the shell from the 
chamber, picked up the shell on the ground, and turned them over, 
with the weapon, to the coroner, from whose custody they were pro- 
duced. It was developed on his cross-examination that his testimony 
at the inquest, as reported in the certified transcript of the proceedings, 
differed from this in one or two significant respects. It there appeared 
that, when he was there being examined about the condition and con- 
tents of the pistol when picked up, thèse questions were put and an- 
swered: 

"Q. Is this in the sarae condition that it was? A. No; I removed the shell 
from the chamber, and there are nine shells in the magazine. Q. Is it in the 
same condition? A. It is in the same condition with the exception that the 
safety was on the trigger; I took the shell ont of the chamber, and there are 
nine In the magazine." 

And it was shown in this connection that with the "safety on the 
trigger'^ the hammer could not be drawn back or cocked or the weapon 
exploded ; that in that condition the weapon was harmless. 

As suggested, the autopsy was not carried to a point sufficient to 
disclose the character of the missile making the wound, if missile it 
was. The surgeon conducting it, as indicated from his évidence, as- 
suming apparently that the wound was the resuit of a gunshot and 
was sufficient to cause death, made no further or more definite ex- 
amination as to the producing cause of the wound in the throat. The 
scalp was turned down sulSciently to disclose the nature of the frac- 
ture of the skull, but the brain cavity was not opened, nor, so far as 
appears, was a probe used to search for a bullet, the operator con- 
tenting himself with inserting his finger in the opening in the throat. 
Accordingly the évidence did not disclose whether there was a bul- 
let in the brain, or, if there was, that it was of the same caliber as the 
empty shell found by the body. Moreover, there was apparently no 
effort made to ascertain whether the pistol, when picked up, bore any 
évidence of having recently been discharged, such as burnt powder or 
otherwise. 

One other circumstance remains to be noticed to which much sig- 
nificance is attached by the plaintiff. When the body of the deceased 
was brought home from the coroner's, there was observed by mem- 
bers of the family on the forehead, over the right eye, just at the line 
of the hair, and partly covered by it, évidence of an injury various- 
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ly referred to by the witnesses as "a dent," "a dépression," or "a scar," 
which the évidence tended to show had never before been observed 
by the members of deceased's immédiate family or others acciuainted 
with him, including his family physician, who had attended the fam- 
ily for 11 years. It was described by the différent witnesses as be- 
ing ail the way from an inch and a cjuarter to two or more inches in 
length, and three-sixteenths to a quarter of an inch deep — of suffi- 
cient depth and length, as one or two expressed it, to partly lay the 
little finger in it — bnt with little, if any, discoloration. It waS first 
observed by the undertaker at his undertaking rooms, who said he 
thought it a scar and paid no particular attention to it, but he testi- 
fied that it was not caused by moving the body or handling it after 
death. The family physician characterized it as a bruise or scar, ap- 
parently made with a blunt instrument, which it had taken considérable 
force to produce — sufficient to knock a man down and perhaps render 
him unconscious — but as to how recently it had been inflicted, he stat- 
ed it was impossible definitely to say, for the reason that such a wound, 
if inflicted when death shortly ensues, does not take on the same ap- 
pearance or characteristics as under other circumstances ; that the 
blood, being stopped in its circulation, bas not the same tendency to 
extravasate or cause discoloration, as on a living person, and particu- 
larly in an injury to the scalp, where the capillaries are not profuse. 
There was no évidence tending more definitely to disclose when or how 
this injury was inflicted upon the deceased. 

[1] Thèse are, in their material substance, the circumstances bear- 
ing upon the manner in which the deceased came to his death. Can 
it be justly said that, when considered as a whole, they point so in- 
evitably and certainly to the conclusion of self-destruction that the 
jury, as reasonable men, were not justified in adopting a contrary 
view ; and that their finding is so lacking in substantial support in the 
évidence that it is now the duty of the court to set it aside? With 
a full appréciation of the responsibility, so strongly impressed by 
counsel as resting upon the court, to supervise their verdict, and see, 
so far as lies within the proper exercise of its power, that it speaks 
the truth, I f eel constrained to answer the inquiry in the négative. 

Before discussing the facts, it will be well to hâve in mind the prin- 
ciples which must control in their considération. 

[2] Primarily, the presumption is against self-destruction, and it 
is one of the strongest presumptions with which courts hâve to deal. 
Being, as it is, entirely opposed to natural instinct to deliberately take 
one's own life, the fact will never be inferred unless the évidence is 
such as to fairly exclude every other reasonable hypothesis as to the 
cause of death. Of course, the presumption will not prevail against 
clear and definite proof ; but if the circumstances are consistent with 
any other reasonable theory, the latter must be adopted to the exclu- 
sion of that of suicide. Thèse principles bave become axiomatic in 
their application. Efliott on Evidence, §§ 2393-2394. The rule is thus 
stated by that learned author in the last section : 

"No gênerai or definite rule can be stated as to the extent or degree of proof 
considered sufficient to establisli the theory of suicide. It is évident that it 
must be sufiicieut to overcome the presumption against the voluntary taliing 
244 F.— 3G 
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of one's owB life. And If the cireumstances proved to establlsh the theory of 
suicide leave a reasonable hypothesis that death resulted in any otlier manner, 
the évidence will be regarded as insufflclent. A gênerai rule mlght be formu- 
lated to the efCect that the prépondérance requlred of the insurer in order to 
overcome the proof and presuniptions against suicide must be sucli as to ex- 
clude with reasonable certainty any hypothesis of death by accident or by 
the aet of another." 

And as illustrating the strength of the presumption the anthor states 
in section 2392 : 

"The presumption of law is always against suicide. This presumption is so 
strong that the courts usually require some évidence of an intention of suicide, 
as ttie Intent is regarded as the gist of the act. This presumption against 
suicide is also strong enougli to rebut the usual and natural Inferences that 
might arise from the conditions and cireumstances ordinarily pointing to sui- 
cide. Thus where the assured was found dead, lying on his back with a plstol 
in liis right hand, which was lying across his breast, and there was a pistol or 
gunshot wound in his right temple, this was held insufflclent évidence of sui- 
cide." 

As graphically stated by the Suprême Court of Kentucky in the lead- 
ing case of ^litna Life Insurance Co. v. Milward, 118 Ky. 716, 82 
S. W. 364, 68 L. R. A. 285, 4 Ann. Cas. 1092, discussing the reasons 
underlying the presumption : 

"The love of life it? instinctive ; self-preservation is Its first, as it 9s Its 
strongest, law. In the absence of mental dérangement, of any Isnown fact cal- 
cnlated to unseat the .iudgment and to overcome the love of life, the inquiring 
nilnd natnrally and jnoperly looks for other causes of the deed when death 
l)y violence occurs. Wlien ail the facts are inconsistent with fhe theory of 
suicide, except simply that of the dead body in the présence of its instrument, 
it would l)e unnatural and illogical to confine the inquiry to that incident, and 
déclare the death suicide. The act of suicide is not only unnatural, but Is 
hlghly immoral and criminal. The presumption of law is against it ; so is the 
jiresuinption of fact." 

[3, 4] It is true that the presumption is likewise against murder 
or the intentional taking of the life of another. Accordingly, if the 
évidence be such as to warrant the inference either of suicide, murder, 
or accident, the presumption must alwavs be in favor of the latter 
(Starr v. Insurance Co., 41 Wash. 199, 83 Pac. 113. 4 h. R. A. [N. 
S.l 636); whereas, if the cireumstances exclude the theory of ac- 
cident, but are consonant with either murder or suicide, the question 
must be left to the jury to détermine as between those two conflicting 
causes, .^tna Life Ins. Co. v. Milward, supra. 

Examining the cireumstances with thèse principles in view, I think 
it will readily be seen that the case is not one where the court would 
either hâve been warranted in granting an instructed verdict or be 
justified in setting at naught the finding of the jury. 

The three facts most strongly dwelt upon by défendant in support 
of the theory of suicide are, naturally, the character of the death 
wound, the purchase of the pistol by deceased so immediately pre- 
ceding death, and the finding of the weapon in close proximity to the 
body. As indicated above, thèse cireumstances, picked out of the 
whole body of the facts and isolated from their associated surround- 
ings, undoubtedly tend to lead the mind, as matter of first impression, 
to the inference of self-destruction ; but it will be found that when 
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considered in the light of précèdent they are not even, taken by them- 
selves, to be regarded as of a significance so unerring as to necessarily 
négative the theory of death occurring in some other manner. Many 
cases may be cited based upon circumstances of very similar import, 
and pointing to suicide with a degree of apparent certainty substantial- 
ly as strong, and in some aspects perhaps even stronger, where the 
courts hâve refused to hold tlîat the jury were not justified in fniding 
against the theory of self-destruction. 

Thus, in ^tna L,ife Insurance Co. v. Milward, supra, the following 
facts, as stated by the court, were presented, which, it will be observed, 
présent a case as strikingly significant of suicide in many of its fea- 
tures as the présent : 

"The insured was found dead from the effeets of a pistol shot wound in the 
head. llis body, partially disrobed, as he had slept, was discovered lying in 
a small porch or entry, which was partially inclosed, at the rear of liis rési- 
dence. By his side were two pistols, both loaded, hut in one a discharged 
cartridge. The shot entered his liead on the left side, behind the ear, and 
passed through in neai'ly a straight Une. The two pistol.s were lyiug rather 
to his right side. He was right-handed. His domestlc relations were apparent- 
ly pleasant, being happily married. lie liad also two young children. His 
health was good. His mercantile business was prospering satisfactorily. He 
was about 34 years old, and a nian of good habits and character. Tlie shot 
which kiUed him was flred about dawn November 21, 1900. It was heard by 
but one person, who testifies in the record. The tragedy was unseen by any 
wltness in the case. Appellee, widow of deceased, and her two infants slopt 
in an upstairs room, but were not aroused by the shot. There were no other 
évidences of violence, nor of the présence of another person at the scène of 
the killlng. The backyard, where it occnrred, had walks leading to It which 
were paved, ànd would not for that reason hâve shown tracks. One of the 
pistols probably belonged to deceased, or had recently been in his possession. 
It was a nickle-])]ated Iver-Johnson revolver. The other, a blued-steel barrel 
Tiistol, was not identified as to its ownership. It was from the latter the fatal 
shot was fired. There was some évidence that the insured was a man of in- 
tense application to business, was of a nervous tempérament, that he had a 
year or so prevlous to his death consulted a physician, who had advised hini 
to take a rest on account of nervous cxhanstion or dépression, and that he 
took a vacation of two or three weeks in the Xorthwest. After his returu the 
physician found him restored to health, and quit treating him. A few days 
before his death deceased complained of pain in the back of his head." 

Discussing thèse facts, tire court say: 

"Appellant argues that the verdict is flagrantly against the évidence, be- 
cause, it is contended the évidence, of which the foregoing is a fair epitome. 
shows elearly that the death was suicide ; or, in any other view of it, * * * 
fails to show that the death was cansed by accidentai means, and therefore 
there was a failure of proof on bèhalf of the plaintlff. As indicated, the évi- 
dence Is wholly cireumstantial. It may none the less point as unerringly to a 
correct conclusion as if detalled by eye^witnesses. * * * Cireumstantial 
évidence tells the story of a past transaction by the similitude between the 
things shown to hâve been done and what. In the expérience of mankind, has 
been found to be generally the cause or resuit of similar occurrences. Prom 
thèse the mind deduceS the most probable cause of the occurrence in question. 
The resuit of this process of reasouing has been found to be so unvaryiug as 
to justify its adoption as a rule of évidence. The jury were authorlzed to ap- 
ply to the facts detailed thelr knowledge of human nature, and to Indulge, In 
ald of déduction predicated upon the established facts, those presumptions 
whîch common expérience has established, and which therefore the law al- 
lows." 
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And it was held that, viewing the évidence in the light of thèse pre- 
sumptions, the jury v/ere justified in reaching the conclusion that the 
death occurred from a cause other than suicide, and that it could not 
be said that in this process of reasoning the jury were required to 
"guess" the cause of death. 

In Kornig v Western Life, etc., Co., 102 Minn. 31, 112 N. W. 
1039, the facts were, in substance, thèse: 

The deceased was a man of oheerful disposition, living happily witli his 
famlly, a Ivind fatlier, and devoted to liis cliildren. He liad beeii nioderately 
successfnl in business, and inimediately before liis deatli was in possession of 
a coiisidei'able sum of inoney, amounting to several thousands of dollars. 
There was testimony to the effect that lie had slept and lived at nome, and got 
his meals at home, where he had ail his things, ineluding his clothing; that 
his wife had seen him on the day of his death and daily for sonie time hefore; 
but it further appeared that from the Ist day of March up to the 12th day of 
April, the day of his death, he had had a room rented in a house in Minne- 
apolis. There was évidence tending to show that on the day of his death he 
had had trouble with the woman of the house where he had the room, and that 
he had shot her; that she ran into the street for assistance, and that there- 
upon the offlcers entered the premises and fouud deceased dead upon the 
fiooi". 

As stated by the court: 

"He was lying on his left side, wlth his left cheek on the floor, his left arm 
beneath the body, the legs bent at the knees and drawn up, and the right arm 
so that the hand was on his leg. Loosely gripped in his hand was the revolv- 
er, the muzzle of which pro.1ected between and below the legs, so that it was 
visible to one standing in the doorway. In the right side of the head was a 
buUet wound, about an inch and a half back of the ear. The trend of the bul- 
let was downward and baekward. Two or three cartridges remained in the 
revolver, which was of a .S^ or a .32 calitier. Two or three empty cartridge 
shells had been extracted from it. Only a small amount of money and some 
papers were found on the person of the dead man. No one was found in the 
building in any wise connected with the death of the insured." 



Upon thèse facts it was said by the court: 



"The défendant Insists that the testimony demonstrates that this was a case 
of suicide, pure and simple. The law on this subject is well-settled. There is 
little controversy as to its formula and a slngular unanimity in its applica- 
tion. * * * It is the défendant wlio must, when circumstantial évidence 
Is relied upon, establish sueh facts as preclude the hypothesis of natural, vio- 
lent, or accidentai death. The burden of proof does not rest on the plalntiff to 
establish such facts as demonstrate or justify the theory of death otherwise 
than by the hand of the insured himself, In order that the jury may flnid 
against death by suicide. It is not material that 'there was not enough évi- 
dence to say that murder was done.' O'Rear, J., In A^tna, Life Ins. Co. v. Mil- 
ward, 118 Ky. 716, 82 S. W. 364, 365 (and see cases coUeeted at page 366), 6S 
L. R. A. 285 [4 Ann. Cas. 1092]. Moreover, where the cause of death is in 
doubt, there is a presumptlon of law against death by suicide. It is true that 
there is a corresponding presumptlon against death by crime. The resuit ol' 
the rule in such a case as this is, as has been well said by Cassoday, C. J., in 
RohlofE V. Aid Association, 130 Wis. 61, 109 K. W. 989, 991: 'Can it be said as 
a matter of îaw that the inf erences or conclusions to be drawn from such facts 
are so clear and unambiguous that reasonable men, unaffected by bias or préj- 
udice, would agrée that the deceased intentionally shot himself?' " 

And it was held that the jury were justified in finding that the case 
was not one of suicide. 
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In Fidelity & Casualty Co. v. Love, 111 Fed. IIZ, 49 C. C. A. 602, 
the facts are sufficiently indicated in the discussion of their effect by 
Judge Selby, writing the opinion for the Court of Appeals, sustaining 
the judgment for the plaintiff, where he says: 

"Wlietlier Noah cominittecl suidde or not was a question of fact. He was 
found dead ou hls bed, only partly dressed, with his feet on the floor, with a 
pistol loosoly fîrasped iu liis hand. There was sonie évidence as to tlie range 
of tlie bail that ]iassed through his liead, wliich tended, or at least was offer- 
ed, to show that he did uot tire the fatal shot. But if it be couceded, as the 
weight of the évidence seeiued to show, alraost, if not quite, concluslvely, that 
the deceased held the pistol that flred the shot, It is uot absolutely certain that 
he committed suicide. Xo oue saw the shooting. Whetlier it was accidentai 
or intentional is a matter of surmise. ïhere is évidence tendinp; to show that 
he was despoudeut and prohably tired of life, and évidence tending to the con- 
trary. Tliere is confiict eveu as to the wound and its location. The évidence 
is uot entirely incousistent with the theory of accidentai kllling. * * * 
The évidence is presented in détail and at leufrth in the record, and it would 
serve no useful purpose to state it. In a case very much like this one in mauy 
of its features, the Suin'eme Court has recently held that the trial court did 
uot err in submitting the question of suicide to the jury. Suprême Lodge v. 
Beek, ISl U. S. 49 [21 Sup. Ct. 532, 45 U Ed. 741]." 

There are other interesting cases that might be referred to, but it 
would subserve no useful purpose to discuss them. In ail of them the 
facts were strongly, but unsuccessfuUy, urged by the insurer as prac- 
tically demonstrating suicide. See, also, National Union v. Fitzpat- 
rick, 133 Fed. 694, 66 C. C. A. 524; O'Connor v. Modem Woodmen, 
etc., 110 Minn. 18, 124 N. W. 454, 25 L. R. A. CN. S.) 1244; Metropol- 
itan Life V. De Vault, 109 Va. 392, 63 S. E. 982, 17 Ann. Cas. 27. 

Ilkiminated by the reasoning of thèse cases, the sinister significance 
of the facts relied on as making in favor of suicide is greatly mod- 
ifîed, if not largely negatived ; and when they are considered, as they 
must be, with ail the concomitant circumstances, it is impossible, with 
a just appréciation of the reasonable déductions to be drawn therefrom, 
to say that the jury were not warranted in the conclusion reached 
by them. The one respect in which the instant case can in an essential 
respect be dififerentiated from the facts presented in any one of those 
above cited is in the peculiar character and location of the injury caus- 
ing death. But, in the first place, it would be going far to say that 
such a wound, even if definitely shown to hâve been produced by de- 
ceased's pistol, could not hâve been the resuit of accident — from a care- 
less handling or examination of the vveapon — especially in view of the 
fact, which the évidence tends to disclose, that the deceased was un- 
famihar with its working. But conceding that that theory is not 
sufficiently probable as the basis of a verdict, to make it reasonable, 
very clearly the facts do not exclude the theory of the injury having 
been received at the hands of another. It may readily be conceived 
that it could hâve been inflicted in a close, deadly struggle with an 
assailant, or after deceased had been knocked down — the weapon be- 
ing inserted in his mouth to stifle his cries for help or to deaden the 
Sound of the explosion. And to account for the absence of any indica- 
tions of a struggle where the body lay, and the condition of the cloth- 
ing, it might well be that the assault was committed on the railroad 
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track or at some other point where évidence of a struggle would not 
be left, and the body carried to the eut and there disposed as found 
for the very purpose of indicating suicide. The jury may well bave 
reasoned in this way, and it would not, as contended, involve a resort 
to surmise or spéculation, but merely legitimate déduction f rom the cir- 
cumstances. Atna Life Ins. Co. v. Milward, supra. 

So far as the purchase of the pistol is concerned, it is not of control- 
ling significance. It may bave been dictated from any one of many 
considérations in no wise connected with the purpose by deceased to 
take bis own life. He may bave been aware that he was going on 
a dangerous errand and might need it for protection. And as to the 
finding of the weapon by the body, that is a feature characterizing so 
many cases of death by violence as to carry necessarily little weight. 
As said by the court in Kornig v. Western Life, etc., Co., supra, in 
discussing the circumstances of a revolver found loosely gripped in 
the right hand of the deceased : 

"In tlie nature of tliiugs, this circumstance is by no means conclusive. Noth- 
iug- is more comnion in the history of crime than to place tlie means of death 
near or in the hands of thn victlm. The revolver was not shown to hâve be- 
longed to the deceased, nor to hâve been formerly In his possession. In many 
l'eported cases in whieh the insurance companies hâve sousht to avoid llabil- 
ity on the theory of suicide, the présence of a pistol, in connection with other 
circumstances, has been held by the courts not to sustaln the défense. The 
fact that a pistol was found in the hand of deceased is not conclusive. In 
I^ernan v. Manhattan Life Ins. Oo., 46 La. Ann. 1189, 15 South. .38S, 24 L. K. A. 
5S9, 49 Am. St. Rep. 348, a man wlthout physical or mental disturbanc-e or 
flnanelal or family trouble and in good splrits was found dead with a pistol 
wedged in the bed of his thumb. The verdict for the beneflelary was sustain- 
cd. In Travelers' Ins. Co. v. Nitterhouse, 11 Ind, App. 155, 38 X. E. 1110, the 
iiencflciary recovered, although the deceased was found with a bullet holé near 
the center of his forehead, and vi'Ith a self-cocklng revolver in liis right hand ; 
the last three Angers resting on the handle, the index flnger on the trigger, and 
the thumb just back of the hammer. In very many other cases beneficiaries 
recovered notwithstanding the i)resence of the revolver in the immédiate vicln- 
ity of the deceased." 

Another circumstance should not be overlooked. The pistol found 
lying by the deceased vi'as a modem high-power weapon, carrying, as 
the évidence discloses, steel-jacketed cartridges of great penetrating 
force, and yët, as we bave seen, the projectile fired into deceased's 
brain, if sUch was the cause of the wound, made lio exit. There are 
other considérations of a minor character arising upon the évidence, 
tertding, iii a greater or less degree, to négative the theory of suicide ; 
such, for instance, as to how, as the body lay, blood could hâve gotten 
on the elbow of his coat. They need not be ail hère adverted to, since 
it is not now so material how, in fact, the deceased came to his death, 
as it is that the évidence be shown to involve some reasonable theory 
of death other than self-destruction ; and it would seem that what has 
been suggested, when taken in conjunction with the very potent al- 
though négative circumstance that there is an entire absence of any- 
thing in the évidence tending to disclose motive, establishes such a 
case. 

[5] The absence of motive, as in a crime, while in no wise conclu- 
sive, is, notwithstanding, a considération which enters strongly into the 
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sum of the évidence to be considered, in an effort to establish suicide 
from circumstances. 

Thus, in Modem Woodmen v. Kozak, 63 Neb. 146, 88 N. W. 248, 
discussing the absence of motive, it is said : 

"But therp Is anothei- tact of wliich tlie jury coiild not hâve been Ignorant, 
namely, the absence from the record of ail évidence tending to show a motive 
incltinÊ; to self-destrnction. Self-mui'der is abliorrent to the mlnd, and com- 
mon oltsei'vation teaclies that normal men are not driven to the desperation of 
suicide without sorae exciting cause of more than ordinary magnitude." 

And see note to Modem Woodmen, etc., v. Kincheloe, 175 Ind. 563, 
94 N. E. 228, 28 Ann. Cas. 1913C, 1259, 1262. 

As a resuit, and after a more than usually painstaking considération 
of the record in this case, I am satisfîed that there was that in the cir- 
cumstances presented to the jury to fully warrant the verdict rendered ; 
and that to set their verdict aside would, in effect, be to deny the 
plaintiff her constitutional right to hâve the jury pass upon the facts. 

This conckision renders it unnecessary to consider the plaintiff's mo- 
tion to dismiss the pétition for want of due service. 

A new trial will be denied. 



HARTMAX V. TOYO KTSRX KAIRIIA S. S. CO. 

(District Court, X. I). Califonila, S. D. Angust C, 1917.) 

No. 15877. 

1. Se.\mex <s=:>2()(2) — Pekson.m. Ix.jurie.s — T-iability. 

Where i)a.ssenffers and nicmhers of the crews of a steamship company 
vvere transported bctweeu the wharf and the steamsliips at a particular 
port in launches, tlie duty rested uiion the party re.sponsible for the man- 
agement of a launcli In which a meiuher of the crew was returniug to his 
shii) to so handle it as to afford Iiim reasonable opportunlty to land safe- 
ly uiion the gangway of the vessel. 

2. SE.oncN <Ê=29(2) — I'ersoxal I.nmcries — Liability. 

Where a member of tlie crew of a vessel was permltted to go ashore 
wliile the vessel was in jioi't for a i)roi)er purpose, and in due cour.se re- 
turned to the shi|), and was iujured hy the négligent management of the 
launch in which he was taken to the shij), it was immaterlal, so far as 
liability for his injury \S'as concerned, whether he went ashore for his own 
Personal ends or on an errand for the ship. 
;S. Seamex ©=29(4) — Personal In.iukie.s— Co.\TRmuTORY Négligence. 

Wliere a steamship company ai'ranged with a steamship agency to trans- 
port passengers and crews of its vessels between the wharf and the ves- 
sel. and a member of the crew returning to the ^'essel found the large 
launch usnally eniployed absent on other work, lie was within his riglits 
in taking passage on a small launch in charge of (miployés of the sanie 
agency. and which in otlier instances had been so used wheu the larger 
launch was not available. 
4. Masteu and Serva.nt <@::=.'i(!l — Workmen's Compensation Act— Employ- 
ments wirjiiN Statute— Seamen. 

Under .ludicial Code, § 250 (Act March 3, 1911, c. 2,'îl, 36 Stat. 1160 
[Comp. St. 191(i, § ]2;!3|), glving the courts of the United States exclusive 
jurisdiction of ail civil causes of admlralty and maritime jurisdiction, 
saving to suitors in ail cases the right of a common-law remedy where 

®=3For otber cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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the common law Is compétent to give It, and section 24 (Comp. St. 1916, 5 
991), glving District Courts original Jurisdlctlon of such causes, a state 
Workmen's Compensation Act dld not apply to an Injury sustalned by a 
member of the crew of a vessel In a forelgn port, though he was not an 
ordlnary seaman, but employed on the vessel as a barber, especially wbere 
the State Suprême Court holds that the statute does not cover injuries sus- 
talned outslde the territorial Umlts of the state. 

5. Master and Servant i®=>114 — Place of Wobk — Mbans oï Access to Place 

OF Emplotment. 

It Is the duty of an employer to furnlsh his employé a reasonably sate 
place for the performance of hls labor, Includlng reasonably safe means 
of access to hls place of employment, so far at least as the circumstances 
requlre such means to be furnlshed by the employer. 

6. Masteb and Servant <S=103(1) — Place of "Work — Délégation of Duty. 

The duty of fumishlng a reasonably safe place to work, includlng 
reasonably safe means of access to the place of employment, may not be 
delegated by the employer to another so as to relleve him from the con- 
séquence of any default In the manner in whlch It Is performed. 

7. Master and Servant <&=5ll4 — Place of Work — Means of Access to Place 

OF Emplotment. 

In légal contemplation an employé is as much wlthln the discharge of 
hls duty to his employer while proceeding to his place of service through 
the means provlded by the master as when actually engaged In his work, 
though he performs no service en route, and though the cause of absence 
from his vcork be for hls own purposes. 

8. Seamen <©=29(2) — Personal Injuries — Liabilitt. 

Wliere a steamship company engaged a steamship agency to transport 
passengers and crews of Its vessels to and from the shore in launches, it 
was llable for the négligent management of such a launeh causlng injury 
to a member of the crew, even though the steamship agency was an inde- 
pendent contracter, slnce in the discharge of the partlcular service of 
conveylng the in jured 'employé to the shlp it stood merely in the shoes of 
the employer, and performed a duty cast upon the employer by law. 

9. Damages <©=>131(2) — Injuries to Leg — Amount of Damages. 

A barber employed on a shlp sustalned an injury in a forelgn port, 
both the tibia and flbula belng fractured in an unusual manner so that 
pièces of bone had to be eut away to make them unité. The fracture was 
imperfectly reduced, and he was brought home In charge of the shlp's 
doctor without any resettlng of the Umb, resultlng in a partial knitting, 
so that upon his arrivai in San Francisco the bones had to be rebroken. 
He was in the hospltal In San Francisco for 10 days, and in care of a 
nurse at his home for three or four months, after which he was required 
to go on crutches, or wlth a cane, unflttlng him to résume his calling as 
barber for some considérable tlme, though he had been able to do other 
work. Held., that an allowance of $700 in addition to an allowance of a 
similar amount for médical treatment, nurse hire, appliances, and drugs 
would be proper. 

At Law. Action by A. L,. Hartman against the Toyo Kisen Kaisha 
Steamship Company. Judgment for plaintiff. 

Edgar D. Peixotto, of San Francisco, Cal., for plaintiff. 
Samuel Knight, of San Francisco, Cal., for défendant. 

VAN FIvEET, District Judge. This is an action to recover for 
Personal injuries alleged to hâve been suffered by plaintiff while in 
defendant's employment, through the négligence of those for whom 
it is claimed défendant is responsible. A jury was waived, and the 
action tried to the court. 

(g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Plaintiff at the time of the injury was employée! as a barber on 
the Shinyo Maru, one of defendant's liners plying between Japanese 
and American ports, the vessel being on the particular occasion in 
the port of Nagasaki. At that port, where conditions are such that 
steamers do not lay at the bund or wharf, but ont in midstream, 
défendant had a contract with Holme, Ringer & Co., a steamship 
agency, part of whose business was the opération of launches for the 
transportation of passengers and crews of vessels to and from the 
shore, to perform such service on their behalf, and this was the ex- 
clusive means aiïorded for the purpose. 

On the day of the accident, plaintiff had been ashore on leave, for 
purposes of his own, and in due time was returning to the vessel ; 
when he reached the bund he found that a large launch usually em- 
ployed in the transportation was absent on other work, and he was 
taken out to the steamer on a smaller one in charge of employés of 
the same agency. In attempting to board the ship, the sea being 
somewhat choppy, he was thrown down and injured, having his leg 
broken. 

[1-3] At the conclusion of the oral argument, in giving counsel leave 
to file briefs, the court stated that there were but two questions of 
law giving rise to any doubt in its mind as to the way the judgment 
should go : First, whether, as claimed by défendant, the demand was 
one falling within the Workmen's Compensation Act of the state as 
afïording the exclusive remedy ; and, second, whether, under the cir- 
cumstances disclosed, the défendant was responsible for the négligence 
of the employés of Holme, Ringer & Co., through whose instrumental- 
ity the injury occurred. And as to the évidence the court at the same 
time stated : 

"I can State in a vcry few words ray views as to what tlie évidence shows: 
I tliink that the court must lind, imder the facts, that there was a négligent 
handling of this hoat, this launcli, at tlie time of the injury ; that is, that the 
plaiiitiff's injury M-as (taused by négligence. I do not thinlc the eircumstances 
are such as to show contributory négligence in plaintiff, as claimed; it does 
not aiipear that he wa.s not justified in endeavoring to board the steamer In 
the nianner he dld and which resulted in his injury ; in other words, the situ- 
ation was not such as to advertise to an ordinarily reasonable man that there 
was any extra hazard in his attempt to board the steamer at the time. I 
thinlc that the duty rcstcd upon whoever was responsible for the management 
of the launch to so handli; it as to afford reasonable opportunity to the 
plaintiff to safely land uiion the gangway of the vessel. I think, nioreover, 
that under the évidence the ])laintilf was (piite within his rights and within 
the protection of his contract of employment, in going ashore and returning 
to the vessel on the occasion in question. Whether he went for his own Per- 
sonal ends, as seems to be conceded, or on an errand for the ship, makes no 
différence under the circum.stances. It is a mattcr of common knowledge that 
it is customary on ail vessels coniing into port, unless under exceptional eir- 
cumstances, that those emf)]oyed aboard are. on proper occasions, permitted to 
go ashore; and that privilège does not ordinarily take them out of the terms 
of their employment. Of course, if they go without leave or engage whlle 
absent in something which is wholly apait from anything connected with their 
service, and reçoive injury, that is a dilTorent thing; but if an employé of a 
ship is permitted to go ashore, as this jjlaintiff was, under proper conditions, 
and for a proper purpose, and in duc course returns to the ship, and is injured, 
under eircumstances and in a manner such as hère shown, I think it entirely 
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too narrow a vlew to say that he Is actlng merely on his own Personal re- 
sponsibility and wlthout the protecting tenus of Ma contract 

"Furthermore, the évidence satlsfles me that the plalntlff, in returning to 
the steamer, was entirely within bis rlghts In taklng passage on board thls 
small launeh, as to which some question Is made. The évidence shows with- 
out any serions confllct that thls was not the only instance In which the small 
launeh was used for a like purpose, but that It was so used in many other in- 
stances when the larger launeh was not available. The agent was under con- 
tract with the défendant to furnisli means of communication back and forth 
between the pler and steamer, the situation belng such in that harbor, as stat- 
ed, that there could be no approach of llners of thls draught to the wharf, 
but where they had to seek an anchorage and maintain communication with 
the shore by means of launches, the contract called upon Holine, Ringer & 
Co. to furnish that médium of communication, and I bave no doubt that under 
thé law the use of that small launeh for such purpose should be held to 
hâve been entirely witbin the terms of the contract between the parties. 
Tbe défendant held out to Its employés abnard the ship that they were to 
use the means of transportatlon thus afforded ; and If the circumstances are 
such under the law as to make the employés of Hohne, Ringer & Co. the 
employés pro hac vice of the défendant, then, of course, the défendant would 
be responsible for the négligence of those In charge of the launeh. I am satls- 
fled that, had due précautions been taken in the handling of the launeh, plain- 
tiff, llbe the othet two men wbo were aboard, could hâve landed safely, and 
tbis want of care seems to me to bave arisen either in one of the men 
managing the launeh not handling his boat hook as he should, or a failure to 
bave some one on the gangway of the steamer with a hook or other proper 
means to ald in holding the smnll craft in a safe position while the landing 
was being effeeted. ïbat being the means furnished by the défendant for the 
purpose for which it was belng used, a due regard for the safety of its em- 
ployés would hâve dictated the neeesslty, especially in view of the somewhat 
rough character of the water, of having a man on the gangway with soiïie 
appropriate means to aid in holding the launeh while those on board were 
being taken off. 

"Accordingly my Judgment is, as before suggested, that the circumstances 
hère are such as to warrant the court in tindlng that there was négligence on 
the part of those handling the small boat which proxlmately caused the Injury, 
and the question I wish to examine more deflnitely in thls connection is as to 
where responsibllity for such négligence rests. If the défendant is to be held 
responsible for the management of the launeh, as I am indined to think It is, 
then, of course, the pluintiff has a rlght of recovery. What that recovery 
should be, slnce I am not ready to décide the case deflnitely, by reason of 
the légal questions suggested, I will détermine should I reach tbe conclusion 
that the défendant is legally responsible." 

The views thus expressed upon the évidence hâve not been modified 
by my further considération of the case, nor do I deem it necessary 
to add to them. 

As concerns the questions of law reserved. 

[4] 1. The contention that plaintiff's claim is within the Workmen's 
Compensation Act of the state (St. 1913, p. 279), and that jurisdiction 
accordingly rests exclusively with the Industrial Accident Commission, 
has been settled adversely to défendant, since this case was submitted, 
in the very récent case of Southern Pacific Co. v. Jensen, 244 U. S. 
205. 37 Sup. Ct. 524, 61 L. Ed. 1086. In that case it was sought to up- 
hold an award under tiie Workmen's Compensation Act of New York 
(Consol. Laws, c. 67) for an injury received in a maritime transaction, 
as against the objection that that act had no application, that the juris- 
diction in such cases was exclusively in the fédéral courts, and it was 
'leld that under the provisions of section 9 of the Judiciary Act of 
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•1789 (Act Sept. 4, 1789, c. 20, 1 Stat. 76 [Comp. St. 1916, § 1543], 
re-enacted in Judicial Code, §§ 24, 256) : 

"Exclusive jurisdiction of ail civil casps of admiialty nnd maritime jurisdic- 
tion is vested in tlie fédéral District Courts, 'savin^ lo sultors in ail cuses 
the right of a common-law remed.v where tlie eoinmon law is compétent to 
glve it.' The r{?med.v wliich tlie compensation statute attempts to glve is of 
a character wholly unknown to tlie coinnion law, incapable of enforceinent by 
tlie ordinary processes of anv court, and is not saved to sultors from tlie grant 
of exclusive jurisdiction. The Illne, 4 Wall. 571, 572,, 18 L. Ed. 451 ; The Bel- 
fast. 7 Wall. C24, 644, 19 L. Ed. 260; Steamboat Co. v. Chaoe, 16 Wall. 522, 531, 
533, 21 L. Ed. 369 ; The «llde, 167 TJ. S. 006, 623, 17 Sup. Ot. 930, 42 L. Eâ. 29<i. 
And flnally. this remedy is not conslntent with the pollcy of Congress tp en- 
courage investments in ships, manifested in the Aets of 1851 and 1884 (R. S. 
4283-4285 ; section 18, Act June 26, 1884, 23 Stat. 57, c. 121), whlch déclare a 
limitation upon the liabillty of their o«'iiers. Kichardson v. Harmon, 222 U. 
S. 96, 104 [32 Sup. Ct. 27, 56 L. Ed. 110]." 

The présent case is concededly of maritime origin, but it is suggested 
that the fact that plaintiflf's duties were other than those of the ordinary 
seafaring man has the effect to take it without the principles of the 
Jensen Case. But that case is not bounded by any such narrow Hnes. 

Moreover, in North Alaska Salmon Co. v. Pillsbury, 162 Pac. 93, 
likewise decided since the submission of the présent case, it is held by 
the Suprême Court of Cahfornia that the Workmen's Compensation 
Act of the State, in force at the time plaintiff's injuries were received, 
did not cover claims arising upon injuries inflicted outside the terri- 
torial limits of the state; that in such instances the Industrial Accident 
Commission had no jurisdiction to award compensation. 

2. The second question arises on defendant's contention that, con- 
ceding the plaintiff's injuries to hâve been the resuh of neghgence, it 
was the neghgence of Holme, Ringer & Co., who, it is claimed, was, 
under their contract with défendant, an independent contractor for the 
service it undertook, and that défendant cannot therefore be held liable 
for such négligence ; that plaintiflf's right of recovery, if any, is against 
Holme, Ringer & Co. But the fallacy of this contention can, I think, 
be readily shown by a considération of one or two principles governing 
the relation of master and servant, which the contention seems to whol- 
ly ignore. 

[5-7] The first and most fundamental is that of the duty of an em- 
ployer to furnish bis employé with a reasonably safe place for the 
performance of his labor, which includes reasonably safe means of 
access to his place of employment, so far, at least, as the circumstances 
require such means to be furnished by the employer; and this duty 
may not be delegated by the employer to another so as to relieve him 
from the conséquence of any default in the manner in which it is per- 
formed. This principle is so imbedcled in the law of master and serv- 
ant as to be universally recognized as controlling in every instance 
where it is not modified by spécial circumstances or by some spécifie 
feature of the contract. And that, as suggested by the court in its 
discussion of the évidence, the j^laintifï was, under tlie circumstances 
shown, within the protection of his contract of employment at the 
time pî meeting with his injury, is likewise not to be qnestioned. An 
employé in légal contemplation is as much within the discharge of his 
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duty to his employer while proceeding to his place of service, through 
ihe means provided by the master, as when actually engaged in his 
work, and this although he perform no service en route, and though 
the cause of absence from his work be for his own purposes. Rideout 
V. Pillsbury, 173 Cal. 132, 159 Pac. 435 ; Moore v. Pacific Coast Steel 
Ce, 171 Cal. 489, 153 Pac. 912; Koskela v. Albion L. Co., 25 Cal. 
App. 12, 142 Pac. 851. And see Océan Accident Co. v. Industrial Acci- 
dent Commission, 173 Cal. 313, 159 Pac. 1041, relied on by défendant, 
vi'here, at page 1044, L. R. A. 191 7B, 336, the same doctrine is recog- 
nized. 

[8] Applying thèse principles, it will at once be perceived that it 
can make no différence to the question of defendant's liability if it be 
assumed that, as between it and its agent, Holme, Ringer & Ce, the 
latter was, under their contract, to be regarded as an independent con- 
tracter, since, in any event, in discharge of the particular service of 
conveying plaintiflf to the ship, it stood merely in the shoes of the de- 
fendant and performed a duty cast upon the latter by the hw. Tames 
Griffith & Sons Co. v. Brooks, 197 Fed. 723, 117 C. C. A. 117; Ameri- 
can Shipbuilding Co. v. Lorenski, 204 Fed. 44, 122 C. C. A. 353 ; Bohn- 
hoff v. Fischer, 210 N. Y. 172, 104 N. E. 130; Raxworthy v. Heisen, 
191 111. App. 457; Lucé v. Holloway, 156 Cal. 162, 103 Pac. 886; 
Shearman & Redfield on the Law^ of Négligence, § 176. 

As stated in Shearman & Redfield, § 176: 

The rule Is well established that one cannot "escape from the burden of an 
obligation imposed upon hlih by law by eiigaging for its performance by a 
contractor. Whatever he is bound to do must be done; and though he may 
hâve a remedy against his contractor for the f allure of the latter to dlseharge 
his duty, strangers to the contract are stlU at liberty to enforce the rlghts con- 
ferred upon them by law without notlcing the contract." 

And in Griffith & Sons Co. v. Brooks, supra, where the înjury re- 
sulted from the use of a derrick employed by an independent contrac- 
tor, it is said : 

"In applying the doctrine of liability arlsing out of the breach of a mas- 
ter's positive Personal duty, it Is to be observed that there is a tendency at 
tlmes to confuse it with other doctrines equally well established, as, for in- 
stance, with the fellow servant rule ; but the Une of distinction In this oe- 
half is pointed out in décisions of this court. Deye v. Lodge & Shipley Mach. 
Tool Co., 1.S7 Fed. 480, 482, 70 C. C. A. 64 ; Kentuekv Block Cannel Coal Co. 
V. Nance, 165 Fed. 44, 47, 91 C. C. A. 82; Illinois Cent. R. Co. v. Hart, 176 
Fed. 2.51, 252, 100 0. C. A. 49 [52 I>. R. A. (N. S.) 1117]. * * * The derrick 
now in question was a quasi permanent appllance, requiring care in its instal- 
lation comniensurate with the character of the work to which it was to be 
applied. If the company had itself rented the derrick and installed and oper- 
ated it In the same place and work in which Bishop located and used It, the 
company's duty to plalntiïfs to install the derrick with reasonable care would 
scarcely hâve been questioned ; and it is to mîsapply the principles of inde- 
pendent contract to insist that this duty ceased slmply beeause the company 
chose for its own benefit to employ Bishop to do the same thing, and, regard- 
less of the safety of its own servants, suffered him to install the derrick 
negligently. The reason for the master's care remainlng, its duty also re- 
mained." 

And so in Raxworthy v. Heisen, supra, it is said : 

"It is a well-recognized principle that the duty of a master to furnish his 
employé a safe ijlace to work cannot be delegated to an independent cou- 
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1 ractor, so as to relieve hlm from Uabllity. 16 Am. & Eng. Encye. of Law, 197 ; 
Bailev on Personal Injuries, vol. 1, § 44 ; Bernheimer Bros. v. Bager, 108 Md. 
551, 561 [70 Atl. 91] 129 Âm. St. Kep. 458." 

There are some further considérations, suggested rather than urged, 
bearing upon the relations of the parties, but I do not regard them as 
materially affecting the plaintifï's right to recover, and they do not call 
for spécial notice. 

[9] 3. This leaves only the question of the amount of compensa- 
tion to which plaintifï should be justly entitled for the injury and the 
sufifering and incidental détriment accruing therefrom. The injury 
was rather a severe one, the break being below the knee, and both 
tibia and fibula being fractured in rather an unusual manner, so that 
pièces of bone had to be eut away to make them unité. Plaintifï was 
taken for first treatment to a hospital in Nagasaki, where an X-ray was 
taken and the fracture imperfectly reduced, the bones not being brought 
in apposition. He was then taken aboard the steamer and brought 
home in charge of the ship's doctor, no resetting of the limb being had 
on the voyage. While the évidence in this regard does not esfablish 
malpractice in his early treatment, the resuit was such that on arrivai 
in San Francisco, a partial knitting having taken place, he had to be 
taken to a hospital and the bones rebroken to secure more perfect 
union, this resulting in a delayed recovery. Plaintifï was in the hos- 
pital for some ten days, and thereafter in care of a nurse at his home 
for some three or four months, after which he was required to go on 
crutches or with a cane, unfitting him for some considérable time from 
resuming his calling as barber because of his inability to stand on his 
feet without pain, although he has been able for some time to run a 
car for hire. Défendant did not assume or pay any of the attendant 
expenses resulting from plaintifï's injury, as médical treatment, nurse 
hire, appliances or drugs, but the same bave been borne by the plain- 
tifï. Thèse expenses, from the items in évidence, making reasonable 
allowance for some indefiniteness, will, I think, be covered by the sum 
of $700; and, in addition to this, compensation for plaintiff's sufifer- 
ing and loss of time, during which he was incapacitated, at least to a 
partial extent, for earning a living, may, I think, very reasonably be 
fixed at a like sum. 

Judgment may accordingly be entered for the plaintifï in the sum 
of $1,400 and his costs. 
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UNITED STATKS v. FRICK et al. , . / 
(District Court, N. D. Californla, Second Division. July .'ÎO, 191T.) 

- j , . : ' No. 1538a, •. 

1. PtTTÎLIC DaNDS <S=!>120 — AV01DA>-CE OF PaTEWT — FBAIID. 

It being as essential to purchase of putilic land as timljer land tliat It be 
unoceupied and uuelaimed and free from improvemeiits by others as tliat 
it be more valviable for its timber tlian for its minerai deposits, ail of 
whlch the statute requires to be stàted and shown, fraudulent statements 
as to the former in the application and before the Land Office are ground 
for avoidance of the patent, even thougb the land be more valuable for 
its timber than its minerai deposits.; 

2. Public Lands ©=120 — Avoiding Patent-^Peaud-'-Evidexce. 

Evidence in suit to avoid patent for publie land under application to 
purchase as timber land held to show fraud in procurement. 

3. Public Lands <S:=>].20 — ^Avoidance of Patent^Genebal Kelief. 

Under the prayer of the bill for gênerai relief in a suit to avoid (or 
fraud a patent for public lands, défendant havlng pàssed the land to a 
bona fide purehaser, money damages may be decreed. 

4. PuBOc Lands <&=>120 — Avoidance of Patent^^-Damages. 

Défendant in a suit to avoid, a patent to publie lands obtàined by fraud 
having passed title to a, bona flde purehaser, recovery may be had of him 
of the amount he sold it for; Act March 2, 1896, c. 39, 29 Stat. 42, 43 
(Comp. St. 1916, §§.4901-4903), providing for recovery only of the amount 
for whieh it was sold by the goverhment where title has passed to a bona 
fide purehaser, applylng onlj- to caseof a patent Issulng erroneously, but 
without fraud. 

In Equity. Suit by the United States against W. P. Frick and an- 
other. Decree for complainant. 

J. W. Preston, U. S. Atty., and Ed. F. Jared, Asst. U. S. Atty., both 
of San Francisco, Cal. 

Jordan & Brann and Richard M. Lyman, ail of San Francisco, Cal., 
for défendants. 

VAN FEEËT, District Judge. This is a bill bythe United States 
seeking équitable relief on the ground of fraud, alleged to hâve been 
committed in the procurement of a patent to certain public lands there- 
in described, under an application to purchase them as timber lands, 
the substance of the material averments being that the application was 
made by one Robertson, from whom the défendant Frick purchased ; 
that the fraud consisted in false représentations and statements made 
in the svvorn application and in testimony given before the I^^and Office 
by both Robertson and Frick — the latter appearing as a witness there- 
in, on behalf of the applicant — as to the character and state of the 
lands, in this, that it was represented both in the application and in 
a nonmineral affidavit filed therewith and in the testimony given on 
the hearing that the applicant and witnesses had personally examined 
the land, that it was unfit for cultivation, but was valuable chiefly 
for its timber, that it was uninhabited and unoceupied, and that it con- 
tained no valuable deposits of gold, silver, cinnabar, copper, or coal, 

(g^sFor ûther cases see same topic & KEY-NOMBER la ail Key-Numbered Dlgests & Indexes 
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and tliat there were no mining or othcr improvements thereon , that 
thèse statements and représentations were false, and known to the 
applicant and said Frick, when niade, to be false, and were fraudu- 
lently made, solely for the purpose of deceiving the land officers of 
the United States and inducina^ the issuance of the patent; that it was 
the fact, and was known to iDOth Robertson and Frick, that the land 
had ahvays been more vahiable for minerai than for timber, and that 
for a long time prior to and at the time of the entry of Robertson and 
the issuance of the patent, and at the time of the purchase of the land 
from Robertson by Frick, there were located on the land gold quartz 
and placer mining claims owned by one L,. Parker, of Grizzly Fiat, 
the location of which appeared upon the records of the recorder of El 
Dorado county, wherein the land was situate, and that on a portion of 
said lands there were several thousand dollars worth of mining im- 
provements owned by said Parker ; that thèse f acts were well known 
to the applicant, Robertson, at the time he made bis ap])lication and 
procured his patent, and were fully known to the défendant Frick at 
the time he gave his testimony and when he made the purchase of the 
lands. It is alleged that after the transfer of the lands to Frick Rob- 
ertson died, and that Frick has since held the title to said lands and 
claims the same and the whole thereof, and that the said claim and 
the patent constitute a cloud on plaintiff's title. 

The primary relief asked is that the patent be held void and set 
aside, and the land restored to the public domain, but coupled there- 
with is a gênerai prayer that the complainant hâve such other or fur- 
ther relief as may accord with the principles of equity. 

Frick alone answered (the fictitious défendants having been dropped 
out), denying the averments of fact counted upon as constituting f raud, 
and alleging that since prior to the commencement of the action he 
had ceased to hâve any interest in the land. 

The record disclosed that Robertson's application was filed August 
23, 1907 ; that his final proof was made October 28, 1907 ; and that 
on November 7, 1907, he made a conveyance of the land to Frick, the 
deed not being placed of record, however, until some time after the 
patent issued, which was on April 6, 1908. It was disclosed at the 
trial that some time in 1911, the précise date of which does not appear, 
défendant Frick had deeded the land to the California Door Company, 
and that this conv^eyance was placed of record a short time prior to 
the filing of the bill herein, which was on October 27, 1911 ; that this 
fact came to the attention of the government's attorneys for the first 
time shortly before the trial, but, investigation satisfying them tliat the 
door Company was a bona fide purchaser for value, they refrained from 
making it a party, proceeding instead upon the theory that in the event 
fraud on the part of défendant Frick was shown, vitiating the title 
as to him, the government would be entitled, under its prayer for gên- 
erai relief, to recover from him the value of the land in lieu of a 
cancellation of the patent. 

The case accordingly proceeded upon this theory, and the main 
questions presented for considération are: (1) Does the évidence sus- 
tain the charge of fraud as against the défendant Frick? and, if so. 
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(2) Is the government entitled, in this form of action, to recover the 
value of the land in money damages as compensation for the fraud 
through which it has been deprived of its land ? 

[1] The défendant contends that the only material considération in- 
volved in the question of fraud is whether the land was shown to be 
more valuable as minerai land than for its timber; that, if shown to 
be chiefly valuable as timber land, which it is claimed the évidence 
establishes, then the other facts charged as éléments of fraud become 
immaterial, and the suit must fail. But I cannot accède to the correct- 
ness of this contention, either in the premise or the conclusion. In the 
first place, I am unable to concur in the view that the évidence shows 
with any certainty that the land is more valuable for its timber than 
for its minerai deposits ; but, if it were otherwise, there are further 
éléments of fraud charged which may no more be ignored than the al- 
leged misrepresentations as to the character of the land. To be open 
to application and purchase by Robertson, it was quite as essential 
under the law that the land should be unoccupied and unclaimed and 
f ree f rom improvements by others as that it should be of the character 
represented in the application ; the statute requires thèse several facts 
to be stated and shown, and it does not undertake to make any distinc- 
tion as to their materiality to constitute a valid application for pur- 
chase from the government. 

In this view, what are the facts as to the alleged fraud ? As to the 
contents of Robertson's application and the nature of the testimony 
given by him and his witnesses before the Land Office, including the 
défendant Frick, there is no controversy. Their statements were to 
the efifect that they were intimately acquainted with the land applied 
for and every part of it, and had been over the property and made 
a careful examination of it; that the land was not and would not 
be fit for cultivation; that it was steep, rugged, rocky, and of thin 
soil ; that it was wholly unoccupied and unimproved ; that there were 
no indications whatever of any salines, deposits of gold, silver, cinna- 
bar, copper, or coal thereon, and that the land was chiefly valuable 
for its timber ; that no person had any claim, interest or right in said 
land or the timber thereon other than the applicant himself . 

The évidence for plaintifï tended to show that the land in question 
is located in a highly mineralized zone where much mining for the 
precious metals is carried on and bas been for many years, and that 
the land in question has always been well known throughout the com- 
munity as minerai land; that for several years prior to Robertson's 
application — some seven or eight — one Parker had both quartz and 
placer mining claims on a part of the land, which he had purchased 
from a predecessor and for which he had paid a considération of some 
$1,200; his claims were of record in the recorder's office of the coun- 
ty wherein the land is located; he had a substantial dwelling on the 
land, where he lived with his family; that he prosecuted his mining 
opérations on thèse claims, from which he had made a living for him- 
self and family from the gold extracted theref rom ; that there were at 
least two well-developed veins or ledges on the property; that his 
mining opérations included several hundred feet of trenches from 10 
to 20 feet deep and from 25 to 100 feet or more wide, and that leading 
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to his daims there was over a mile of ditches used to convey water to 
them ; that thèse opérations and his occupation as a miner were well 
known, and that they had continiied down to a period coincident with, 
if not later than, the fihng of Robertson's application ; that, while 
Parker at about that time was absent by reason of sickness, his son 
was in possession for him ; and that they were negotiating for the sale 
of their rights in the property, which they held at a value of $10,000. 

In this connection Mrs. Parker testified that she handled the gold 
that wa.s taken out, and that on one occasion in but two days washing 
they took out over $340; that she thought this was after the earth- 
quake or about that time ; that they always made a good living f rom 
their mining. 

The évidence further tended to show that the occupation of the land 
by Parker and his mining opérations were well known to défendant 
Frick. One Mauk testified that he and Frick were partners in the 
mining business during at least a part of this period; that they dis- 
cussed the amount paid by Parker for his mine or claims on the land 
in question ; and that he and Frick rented a monitor to Parker for use 
in working the mine, Frick being présent when the monitor was loaded 
to be carried to the mine. Mauk further testified that he had been in 
the mining business about nine years, and that this vicinity was dis- 
tinctly a minerai country, and that he had operated three or four mines 
within it adjacent to this property, and found it profitable. 

Mr. Kingsbury, the minerai expert for the government, who made a 
careful examination of the land on October 3 and 4, 1910, testified that 
there was évidence of a good deal of work done upon the land; that 
cabins had been built, excavations 100 feet wide and 250 feet long, 
a couple of shaf ts dug, and trenches and ditches ; that he made an ex- 
amination of the ground as to its minerai qualities, and found a num- 
ber of "colors" of gold, and was of opinion from his explorations that 
there were sufiîcient indications for any one to make a mine pay. This 
was the substance of the évidence in behalf of the government. 

As opposed to this, the évidence on behalf of the défendant was 
chiefly of a négative character. It was to the efïect that the witnesses 
had examined the land or were more or less familiar with it; that 
they did not discover any improvements thereon of any présent value ; 
that while there were évidences that mining had at some previous 
period been prosecuted to some extent on one part of the land, there 
was no work of value or any indications of présent occupation, and 
that they thought the place abandoned. Some of them testified that 
they saw no cabin or dwelling or évidence of habitation. One or two 
stated that they saw a cabin, but did not investigate as to its being in- 
habited, as they thought it deserted. 

As to the character and nature of the land, the witness Remick tes- 
tified that he cruised the timber for the défendant and found tliere 
were about 5,000,000 feet ; he testified at first that he did not know as 
to its value, but later, on being recalled, stated his judgment that the 
timber was worth $10 an acre. His évidence as to the minerai char- 
acter or value of the land was so entirely of a hearsay character that 
the court was required to strike it out. The défendant Frick, testify- 
244 F.— 37 
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ing in his own behalf, stated that he knew positively the land was not 
minerai land; that he was thoroughly familiar witla mining and min- 
ing property and had been over this land a nuniber of times ; had, in 
f act, surveyed it ; that there were no paying mines in the country ; 
that he considered the land worth about $5 an acre as timber land ; 
that; as minerai land, if it ever had any value, it was entirely worked 
out; that he had mined himself in that vicinity with Mr. ilauk, but 
that they did not make any money, and that he had satisfied himself 
that there was no minerai in the district in paying quantities. While 
he testified that he was familiar with the property, he stated that he did 
not know that there was a dwelling or house upon it, or that Mr. 
Parker was living there. He could not recall what he had paid Robert- 
son for tlie property, but thought that it was about $5 an acre; nor 
qould :he recall how long after Robertson procured his certificate that 
he had made the purchase. He said it was customary for him to buy 
lands on receivers' receipts, when the man had made his final proof ; 
that he had bought a number of other pièces of timber land in the same 
vicinity about the same time. 

M^. English, minerai expert called by défendant, testified that he 
made an exapiination of the property covering a period of some 12 
hours; that he came to the conclusion from his examination that it 
was of- no real value as minerai land, and that in his judgment the Park- 
ers could not hâve made a living upon it from mining; that he found 
no évidences of minerai or gold deposits such as to warrant the belief 
that values were to be found. This is the substance of the defendant's 
évidence. 

There was in addition some évidence and circumstances from which 
it might be deduced, if necessary, that the application of Robertson 
was really made in the interest of Frick, and not for his own use and 
benefit, but for spéculative purposes of sale, which the statute forbids, 
and would render it for that reason void; but, as that aspect is not 
specially pressed by the goverhment, the question need not be pursued 
to a conclusion. 

[2] It is enough to say that, taking the évidence as a whole, I am 
fully satisfied that it sufficiently sustains the allégations of f raud count- 
ed upon. Very clearly the case is not within the doctrine of the cases 
relied upon by the défendant from the Land Department holding that 
the mère existence of évidences of previous mining opérations upon 
the land will not preclude its purchase as timber or agricultural land, 
where it appears that such mining opérations hâve been abandoned, 
and that the land is in fact not valuable for the purpose. Hère the 
évidence of any purpose by Parker to abandon the mining rights pre- 
viously secured and being enjoyed by him is lacking; and the évi- 
dence of the minerai character of the land is positive. The land was 
therefore not open to purchase as timber land; and the procuring 
of the patent under the circumstances shown was not only a wrong 
perpetrated upon Parker's possessory rights, but, as well, a fraud up- 
on the government, of which Frick is shown to hâve been fully aware. 

[3] The land having passed to an innocent purchaser, unaiïected by 
the fraud, so that the patent may not be avoided, may the government, 
in this action, hâve satisfaction in money damages for its value ? De- 
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fendant contends that it may not; that the suit must fail, and the 
government, if it desires to pursile its rights further, must resort to 
an action at law for deceit, wherein défendant will be entitled to a 
trial of the issues by a jury. Under ordinary circumstances this would 
be true, but I do not regard the rule as obtaining in an instance of the 
présent character. The case falls, I think, within the well-recognized 
exception that, where the facts are slich as primarily to give equity 
jurisdiction of the controversy, and that jurisdiction has obtained, if 
an act of the party charged has made the application of the spécifie 
remedy sought impossible or impracticable, the court will retain ju- 
risdiction to award money damages or give such other relief as may 
be just in the premises. 

Such a case was Cooper v. United States, 220 Fed. 867, 136 C. C. 
A. 497 (decided by the Circuit Court of Appeals of this circuit), which 
in the circumstances is not to be readily distinguished from the prés- 
ent case. There the transfer of the land was made after suit brought, 
but before service, and the bill was amended to bring in the grantee 
as a party. It appearing at the trial, however, that the latter was a 
bona fide purchaser for value, and the fraud being established, the 
lower court awarded a decree against the party charged for the val- 
ue of the land in damages ; and the appellate court held that this 
relief, being within the issues, was properly awarded under the gên- 
erai prayer. 

Another similar case is that of Johnson v. Carter, 143 lowa, 100, 
120 N. W. 322, where the court, in response to a similar objection, 
say : 

"It \A-nul(l be a strange perver.-iiou «f Ihe ispiiit whicli pervades ail rules of 
eqnlty if. when a party who lias beeu ilt>t'niu(lefl of liis title to land biiiif;s tlio 
person who defrauiled hiin iiito a court of ecpiity, tipon a dciiiand for rescission 
of the couveyance, he can divest the court of .lurlsdiction by shovving that he 
lias convoyed the title to an innocent pni-chaser, and tlius compel the injured 
party to resort to another forum for tlie recovery of damages." 

So in United States v. Debell et al., 227 Fed. 760, 764, 142 C. C. 
A. 284,288, it is said: 

■'While it is true that a coniplaniant may not, in a suit in equity, join a 
cause of action lu e(iuity and a cause of action at law, and tliat where liis 
'•anse of action in equity fails on the proof he caiinot recover damages or inon- 
eys that he niiglit hâve recovered at law, it is also true that where the proof 
sustains the cause of action in equity, but the défendant lias by bis course of 
coiiduct rendered the appropriate relief flrst s<night ineffective, the chancellor 
may require him to inake compensation fo)' liLs prévention of tliat relief. 
Where the i^rircary relief sought is the restoration of proi)erty, and the de- 
fendant lias placed it beyond his and th<; court's reacb, the C'ourt may re- 
quire lilin to pay the value of the im)i)erty, or the proceeds ht? reciived froni it, 
because the riglit to this relief inlieres in and grows ont of the e<iuitable cause 
of acticm which Ihe plaiutiff has establi.shed. * * * if, tlierefore, the proof 
establislied the ])laintifl"s cause of action in equity against the défendant for 
the restoration of the land, lie cannot escaiie accouiiting for tlie procecds ho 
obtained for the property, or tlie value tlKueof, on the grouiid that he placed 
the land itself beyond the reach of the court." 

Moreover, in this instance there would be little justice in requiring 
the plaintiff to bring an action at law. The défendant was made aware 
early in the trial of the theory upon which the government vras pro- 
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ceeding as to the relief sought, and made no motion to dismiss or 
any suggestion as to a désire for a jury trial, but proceeded without 
objection to a submission of his évidence. Under the circumstances 
I think his présent contention cornes too late. 

Within thèse principles I think the govemment entitled to recover 
under its prayer for gênerai relief, the value of the land of which it 
has been deprived through defendant's fraud. 

[4] The only question remaining is as to the measure of the dam- 
ages to be awarded in relief. The défendant contends that this may 
not exceed the price at which the land was sold by the government, 
$2.50 per acre, and in that regard relies upon the provisions of the 
act of March 2, 1896 (29 Stat. at h. 42, 43), entitled, "An act to pro- 
vide for the extension of the time within which suits may be brought 
to vacate and annul land patents, and for other purposes;" but an 
examination of the provisions of that act will disclose that it has 
no application to a case of this character, but deals solely with the 
rights of bona fide purchasers in instances where the patent has issued 
erroneously. It does not affect cases proceeding like the présent, on 
the theory of fraud in the procurement of the patent. In cases of 
the latter character, the principle has always been enforced that one 
guilty of fraud upon the government is not to be permitted to benefit 
by his misdoing; that, having deprived the government of property 
to which it is entitled, the latter may justly claim the return of the 
entire value of that of which it has been deprived. That was, as will 
be seen, the measure of damages sustained by the Circuit Court of 
Appeals in Cooper v. United States, supra, and is implicitly recognized 
as the proper measure in the other cases cited. 

Under this rule, it appearing that the défendant has sold the land 
in question, which he acquired in wrong of the govemment's rights, 
for the price of $32.50 per acre, I am of opinion that that figure should 
be the measure of the government's recovery. Let a decree be entered 
accordingly. 
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GRAT V. SUN CO, 

(District Court, B. D. Pennsylvanla. July 0, 1917.) 

Nos. 11, of 1910, and 12, of 1011. 

1. Shipptng ®=>42 — HiKiNG OF Barge— Wareantt of Seaworthiness. 

Where respondent, as owner, on request of a third party, furnislied a 
barge for the carrier of merchandlse for Ubelant at a stated hire per day, 
there was the same Implied warranty of seaworthlness as though the par- 
ties had dealt with eaeh otier dlreetly. 

2. ShIPPINQ <S=5l21(l) UnSEAWORTHINESS— ASSTJMPTION or RiSK BT SlIlPPER. 

The existence of an implied warranty of seaworthlness does not neces- 
sarlly exelude the application of the doctrine of assumption of risk of un- 
seaworthiness by a shipper, and In such case, where the unseaworthiness 
aud the grave danger of loss of cargo are palpable and known to him, if 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgest» & Indexes 
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lie allows the loading to proceed and the cargo to be taken by the ressel 
in her unflt condition, lie assumes the risk of loss through such unsea- 
worthiness. 
3. Shippixg <©=3l21(l) — Unseaworthiness — Injuby to Vessel in Dock. 

Re.spondent furnlshed a barge to earry merchandise for libelant from 
its dock to a steamship. On arrivai at the dock, the master was told by 
llbelant's représentative that there was pleuty of vt'ater for it to lie safe- 
ly ; but durlng the loading one corner settled upon an obstruction on the 
bottoiu, by whieh the barge was strained and commenced to leak to such 
extent as to be clearly unseaworthy before the loading was eoinpleted, 
and on being towed to the steamship sank before it could be unloaded. 
Held, that libelant not only assumed the ri.sk to the cargo, but was Hable 
for the damage caused by the sinking. 

In Admiralty. Suit by the Sun Company against the Philadelphia 
Transportation & Lighterage Company and Jesse Gray, with cross- 
Hbel by Jesse Gray. Decree for respondent Gray on cross-libel. 

Francis S. Mcllhenny, of Philadelphia, Pa., and Convers & Kirlin, 
of New York City, for libelant. 

Francis C. Adler and John F. Lewis, both of Philadelphia, Pa., for 
respondent Philadelphia Transportation & Lighterage Co. 

Howard M. Long, of Philadelphia, Pa., for respondent Gray. 

BRADFORD, District Judge. In this case a libel in personam has 
been filed by the Sun Company, owner of a quantity of oil in barrels, 
against the Philadelphia Transportation & Lighterage Company, here- 
inafter referred to as the transportation company, and Jesse Gray, 
owner of the barge Jesse Gray, hereinafter referred to as the barge, 
resulting from the loss of a number of barrels of oil caused by the sink- 
ing of the barge. A cross-libel in the form of an answer has been 
filed by Gray against the Sun Company to recover damages for inju- 
ries to the barge caused, as alleged, by the négligence of that company. 
The libel allèges in substance, among other things, that on or about 
November 2, 1909, the transjjortation company contracted with the li- 
belant to furnish a barge at the rate of $8 per day to carry LOOO bar- 
rels of oil from the libelant's works at Marcus Hook to the steamship 
Friesland, then loading at pier No. 53, south wharves, Philadelphia; 
that on or about November 4, 1909, the transportation company ten- 
dered the barge to the libelant under the above mentioned contract at 
the libelant's pier at Marcus Hook as ready to receive the cargo of 
oil for carriage as above set forth ; that the barge was and continued 
under the command of Captain Henderson, who had been placed in 
charge of her by Gray, her owner ; that on or about the last mentioned 
day the barge received from the libelant at its said pier 735 barrels of 
oil ; that when this number of barrels had been loaded on her her cap- 
tain refused to receive any more cargo, stating that to load any more 
barrels would make the barge unseaworthy; that the barge was then 
towed with the 735 barrels of oil on board to pier No. ^3, where she 
arrived November 4, 1909, about 5 p. m. ; that about 6:20 p. m. on the 
same day she sank with her cargo; that by reason of her sinking a 
large quantity of the oil was lost ; that a certain amount of oil "mixed 

<g=sFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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with watér"' tvâs fecovered ; that lâbor and services and the use of 
materials were necessitated in salvih^ tlie oil from the water and in the 
towage and temporary storage of the barrels containing the same ; th^t 
thc' sinking of the barge was due to her unseaworthiness without fault 
on the part of the libelant; that at the time the barge was tendered 
to the hbelant and the oil was loaded upon her she was unseaworthy 
for the receipt and carriage of the cargo contracted for, and for the 
cargo actually received on board ; and that the unseaworthy condition 
of the barge was not at the time known to the hbelant. ; 

The transportation company ' in ils answer to the libel of the Sun 
Company, allèges in substance, among other things, that no sum what- 
ever is due by it to the libelant by reason of the matters stated in the 
libel ; that on the af ternoon of November 2, 1909, the transportation 
company was requested by the libelant to furnish a barge for the pur- 
pose of carrying a cargo of oil in barrels from Marcus Hook to Phil- 
adelphia, and was informed by the transportation company that it had 
np barges or lighters for hire, but that Gray had a barge named the 
"jesse Gray" that had been under charter to the transportation com- 
pany, which the libelant could prôbably hire to carry the cargo of oil ; 
that at the libelant's request the transportation company communicated 
with Gray and hired the barge for the libelant at the price of $8 per 
day; that the barge was tight, staunch and strong and in ail respects 
seaworthy and fit to carry the cargo of oil ; that she proceêded to Mar- 
cus Hook. on the evening of November 3, 1909, arriving there about 
9:15 the sanle evening and on the morning of November 4, 1909, com- 
menced to load the cargo of oil in barrels ; that upon the arrivai pf the 
barge at the libelant's wharf her master was inforrhed by the libelant's 
repi^esentative that the dock contained plenty of water and was per- 
fectly safe for the bargÉ'tb'lie at to be loaded; that subseqUently by 
reason of the unsafe condition of the dock the barge became twisted 
and strained, and this condition was called to the attention of libelant's 
représentative, but the libelant proceêded with the loading and when 
the same was completed the barge was taken in tow by the libelant's 
tug Minerva on the af ternoon of November 4, 1909, and proceêded to 
Phiiâdélphia where she arrived about 6 p. m. of the same day ; that 
shortly after leaving the libelant's wharf at Marcus Hook the barge 
began to leak, due to the injury she received by reason of the unsafe 
.condition of the libelant's dock, and her master requested the master 
of the Minerva to put her pump into the barge to pump her out, as she 
was leaking so badly that it was necessary to do something to pre- 
vent her sinking, but the iriaster of the barge was informed by the cap- 
tain of the Minerva that her pump was not in working order, that in 
order to work said pump it would be necessary to stop the Minerva, 
and that the latter could not run while they were pumping the barge 
out; that when the Minerva and the barge reached the vicinity of the 
Horseshoe in the Delaware river, the Minerva was relieved by the 
tug Cahill, and the latter then proceêded to tow the barge up the river 
to her destination ; that when the barge arrived at pier 53 she had gone 
down so far that her deck was within ten inches of the water, and the 
CahiU's siphon at the request of the master of the barge was put in her 
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but was unable to relieve her f rom water and she sank at the dock and 
in conséquence thereof a portion of her cargo was lost; and that the 
sinking of the barge and the loss of her cargo were not due to any 
unseaworthiness of tlie l)arge, but to the fault of the hbelant in not fur- 
nishing a proper and safe dock for her to load at and in not furnishing 
a tug in a seaworthy condition and propcrly equipped to tow her to her 
destination. 

Gray filcd an answer to the hbel of the Sun Company, intended to 
serve also as a cross-lihcl, in whicli he allèges in substance, among other 
things, that Captain hlenderson had not been ])laced in charge of the 
barge by him, but on the contrary was jilaced in such charge by the 
transportation company ; that no sum of money whatever is due by 
him to the libelant; that pursuant to an agreemcnt on or about No- 
vember 2, 1909, betwcen the libelant and the transportation company 
the barge while under the command of Captain lîenderson and un- 
der the control of the transportation coni])any, being tight, staunch 
and strong, and in ail respects seaworthy and fit to carry the cargo 
of oil, afterward loaded upon her, proceeded to Marcus Hook, and 
on the morning of November 4, 1909, the libelant commenced to load a 
cargo of oil in barrels upon her ; that upon the arrivai of the barge at 
the libelant's wharf her master was informed by the représentative or 
agent of the libelant that the dock contained plenty of water and was 
perfectly safe for her to lay at and be loaded with said cargo; that 
subsequently a corner of the barge became caught on the bottom ; that 
the loading of the cargo was completed and the barge thereupon left 
Marcus Hook in tow of the libelant's tug Minerva in the afternoon 
of November 4, 1909, and proceeded to Philadelphia where she arrived 
about 6 p. m. of the same day; that shortly after leaving the libel- 
ant's wharf the barge began to leak, due to the fact that she had be- 
come strained and twisted while lying ashore at libelant's dock by rea- 
son of its unsafe condition ; that the fact of her having been ashore 
had been called to the attention of the libelant's représentative or 
agent prior to the completion of the loading of her cargo ; that her 
master thereupon requested the master of the tug Minerva to put the 
tug's pump into the barge to pump her ont as she was leaking so badly 
that it was necessary to do something to prevent her sinking, but hc 
was informed by the captain of the Minerva that her pump was not in 
working order and that in order to work it it would be necessary to 
stop the Minerva, as the tug could not run while pumping the barge 
out; that when the Minerva and the barge reached the vicinity of the 
Horseshoe in the Delaware river the Àlinerva was relieved by the 
tug Cahill and that tug proceeded with the Ijarge in tow up the river 
to her destination ; that when the barge arrived at pier 53 she liad 
gone down so far that her deck was within ten inches of the water, and 
the Cahill's siphon at the request of the master of the barge was put 
in her, but was unable to relieve her from the water and she sank at 
the dock and in conséquence of such sinking a portion of the cargo 
was lost; that the sinking of the barge and the loss of the cargo were 
not due to any unseaworthiness in her nor to any fault on the part of 
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Gray, but were solely due to the fault of the libelant in not furnisliing 
to the barge a proper place to be loaded at and in not furnishing a tug 
in a seaworthy condition and properly equipped to tow her to her des- 
tination; and that by reason of the stranding of the barge at the libel- 
ant's dock and the twisting and straining of her as a resuit thereof 
she sank and was considerably damaged. 

The Hbelant in its answer to the cross-libel of Gray takes issue on the 
material allégations therein contained touching the cause of and cir- 
cumstances preceding and attending the alleged injury to the barge and 
her sinking and the loss of oil. 

On most of the material and disputed points there is considérable 
conflict among the witnesses, and much care has been required to 
ascertain where the prépondérance of the évidence, direct and circum- 
stantial, determinative of this suit as a civil cause, is to be found. I 
shall not undertake in this opinion to discuss in extenso the évidence, 
but shall rather state controlling conclusions, only briefly referring to 
the évidence supporting them. 

One of the principal points of dispute in the case is whether the 
transportation company on its ovvn account by agreement with the libel- 
ant chartered the barge from Gray and undertook the carriage of the 
oil for the libelant, on the one hand, or on the other, procured the 
barge from Gray for the libelant merely as an accommodation or act 
of friendship to it and without entering into any agreement or incur- 
ring any responsibility for the carriage of the oil. On this subject there 
is much controversy. I find as a fact, established by what I believe 
to be a clear prépondérance of the évidence, that what the trans- 
portation company did in the matter of procuring the barge was not 
done on its own account or for any pecuniary profit or advantage to 
be derived from it, but was solely an act of friendship for the accom- 
modation of the libelant, and that there was no express or implied 
warranty of seaworthiness of the barge by the former company. It 
follows that the libel must be dismissed with costs as to the transpor- 
tation company. 

[1 ] Gray, the owner of the barge, did not deal directly with the libel- 
ant for her employment in the carriage of the oil from Marcus Hook 
to pier No. 53, and he contends that, therefore, there was no implied 
v/arranty to the libelant of her seaworthiness for the contemplated 
service. This position is untenable. He knew that the barge was to 
be employed by the libelant in the carriage of the oil and that he was 
to receive $8 per day as her hire to be paid by it. When he fumished 
the barge for that purpose there was an implied warranty that she 
was reasonably fit for that service, and that warrant}^ in the absence 
of spécial circumstances would nm and enure to the benefit of the 
shipper. Under the maxim "qui facit per alium facit per se," the ar- 
rangement had by Gray with the transportation company for the use 
by the libelant of the barge placed him in the same position with 
respect to an implied warranty as if he had dealt directly with the li- 
belant. 

[2] The existence of an implied warranty of seaworthiness does 
not, I think. necessarily exclude the application of the doctrine of 
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assumption of risk from unseaworthiness by a shipper and owner of 
merchandise. The implied warranty is a création or implication of 
the. law for the protection of those who in good faith and without 
knowledge or notice of unseawortliiness entrust goods or merchan- 
dise to a vessel for carriage. As a gênerai rule and unless under 
spécial circumstances responsibility for the safe condition of the vessel 
rests upon her owner and not upon the shipper. But in the case of a 
mero implied warranty, where the unseaworthiness of the vessel and 
the grave danger of loss of the cargo are palpable, unmistakable and, 
présent to the mind of the shipper who, having power to prevent it, 
allows the loading of the cargo to proceed and to départ on the ves- 
sel in her unfit condition, he assumes the risk of loss through such 
unseaworthiness. For the law implies the warranty, not to encourage' 
recklessness or bad faith on the part of tho shipper, but for his pro- 
tection while acting in good faith and in reliance, though mistaken or 
even careless, upon the sufllciency of the vessel for the contemplated 
voyage. It is urged that it is unwise and oppressive to impose upon 
the shipper the duty of passing judgment upon the sufficiency or in- 
sufftciency of the vessel at the risk of litigation and damages should it 
be judicially decided that he had without sufficient cause prevented the 
carriage of the cargo. This considération is not without weight, and 
serves to show that even in the case of a mère implied warranty of 
seaworthiness, the shipper, unless under spécial circumstances as above 
mentioned, cannot be held to assume the risk of loss from unsea- 
worthiness. But if the vessel from any cause has gotten into such 
faulty condition as reasonably and unavoidably to impress the shipper 
possessing ordinary prudence, with a sensé of her unseaworthiness, 
under the principles of law as well as of equity the vessel owner 
should be estopped from holding the shipper liable in damages for 
preventing the carriage of the intended cargo. In The Scandinavia 
(D. C.) 156 Fed. 403, it was held that the doctrine of assumption of 
risk is applied in admiralty as fully as in other branches of juris- 
prudence, notwithstanding the rule that damages will in some cases 
of concurrent négligence be divided. That case, it is true, involved 
the question of liability for personal injuries. But I perceive no dis- 
tinction in principle, so far as the applicability of the doctrine of as- 
sumption of risk is concerned, between a question of liability for per- 
sonal injuries and a question of liability for the loss or destruction 
of one's goods. In that case it was held that the négligence of the 
libelant in using a manifestly unsafe ladder provided by the vessel 
was the "immédiate and proximate cause of the injury." S'o in this 
case it was not the unseaworthiness of the barge, but the action of the 
libelant in permitting her to proceed with the barrels of oil, in her pal- 
pably unseaworthy condition, on her voyage from Marcus Hook to 
Philadelphia, that constituted the immédiate and proximate cause of 
the injury. It abundantly appears from the évidence that during the 
loading of the barge, which continued from about 8 o'clock in the 
morning until after 1 o'clock in the af ternoon, and several hours before 
her departure for Philadelphia, her unseaworthiness was recognized by 
those representing the libelant and by others actually engaged in the 
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loading or carriage of the oil, as fraught with extrême péril to the 
cargo — péril so manifest and grave as to involve assumption of risk by 
the libelant through persistence in the completion of the loading and 
in the carriage of the cargo on her. 

[3] But, further, there was no breach by Gray of any implied war- 
ranty of unseaworthiness, for the évidence as a whole does not show 
that the barge was in an unseaworthy condition at the time she was 
tendered to and accepted by the libelant. 

The loss of oil complained of was indisputably the resuit of the 
leaking and sinking of the barge, without any stress of weather to 
account for it. But there is much controversy as to the cause or 
causes to which her unseaworthy condition was attributable. Varions 
théories of greater or less plausibility hâve been advanced to explain 
her defective condition during and after the loading of the cargo. It 
is urged by Gray and the transportation company that the libelant's 
dock was an unsafe place in which to load the barge, and much évi- 
dence has been directed to the présence within about a couple of feet 
from the bulkhead of a submerged end of a pile or other hidden ob- 
struction upon the top of which it has been contended a corner of the 
barge settled with the falling tide and process of loading, thereby 
subjecting her to undue strain and causing her to spring a leak through 
the opening of her seams or otherwise. On the évidence it is not alto- 
gether clear that any corner of the barge was at any time, prior to or 
during the loading, close enough to the bulkhead to rest upon or over 
or touch the pile end or other hidden obstruction referred to. But it 
is quite clear that before the completion of the loading of the barge one 
of her corners did descend upon and become engaged with and remain 
suspended from some submerged obstruction of hard and unyielding 
nature whereby she was strained, twisted and caused to leak. It has 
Ibeen contended that before and at the time she was taken to Marcus 
Hook to reçoive the cargo of oil she was unseaworthy for the carriage 
of the cargo of oil, in that she was generally unsound and weak. But 
the évidence, as above stated, does not support this contention. It was 
the duty of the libelant as owner to keep the bottom of the dock free 
from hidden dangers whether consisting of submerged piles, rocks or 
other obstructions, calculated to cause damage to vessels occupying 
the dock in the course of business at its request. The master of the 
barge had a right, in the absence of knowledge on his part to the con- 
trary, to assume that the berth assigned to her by the libelant for the 
loading of the cargo was suitable and safe for that purpose. Indeed. 
it appears from the évidence that on the arrivai of the barge at the 
dock her master was informed by the représentative or agent of the 
libelant that the dock contained plenty of water and was perfectly 
safe for her to lie in and be loaded with the intended cargo. This as- 
surance, amounting to a guaranty, brings this case within the ruling 
of the court in Merritt v. Sprague (D. C.) 191 Fed. 627, where there 
was a recovery for injury to a vessel in the dock, the master of the 
vessel being unacquainted with the dangerous character of the bottom 
and the charterer having guaranteed à safe and suitable berth for 
loading and discharging. The libelant did not perform its duty to keep 
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the 'bottom of the dock in safe and proper condition, and the înjury to 
the barge being directly attributable to such omission, the libelant must 
be held liable to Gray as her owner to the extent of such damage; 
there having been no assuniption of risk nor any contributory négli- 
gence on the part of the master of the barge with respect to such dam- 
age. 

A decree in accordance with this opinion may be prepared and sub- 
mitted. 



DOTY et al. v. MASON. 

(District Court, S. D. Florida. August 27, 1917.) 

No. 1629. 

1. Bankbuptcy ®=>76(1) — Claims — Liability as Ixdorseb. 

Presentiueiit for payment, dishonor, and notice fix the liaWlity of tlie 
indorser of a note, and ttie payée may then proceed at his option agalnst 
that of tlie inaker or indorser ; lience ttie payée may, in such case, file an 
involuntary pétition in banliruptcy against the indorser based upon his 
claim arising on the note. 

2. Bankbuptcy (©=^92 — I'etition — Claims. 

The claim of a petitioner in banlvruptcy against the alleged bankrupt, 
based on the bankrupt's indorsement of a note, will not be stricken from 
the pétition, because of the pendency in the state court of a suit between 
the petitioner and indor.sers in relation to the note. 

3. Bankbuptcy ©=376(3) — Geneeal Assignmekt — Consent. 

A creditor who assents to tho debtor's gênerai assignment for the bene- 
flt of creditors cannot thereafter urge such assignment as an act of bank- 
ruptcy, but a creditor's knowledge and asseut to the exécution of an 
assignment does not, where a subséquent assignment was necessary to 
glve it efCect as a gênerai assignment, prevent the creditor from urging 
that the last assignment was an act of bankruptcy. 

4. Bankbuptcy (g=581(3) — Pétition — Sufficiency. 

The sufïiciency of a pétition in involuntary bankruptcy, In respect to 
the description of the petitioner's claim, must be tested by the rules 
which would govern a déclaration or a bill in equity, in an action or suit 
to enforce such claims. 

5. Bankbuptcy ®=577 — Jubisdiction — Pbovable Claims. 

The existence of provable claims to the requisite amount Is essentlal 
to the bankruptcy court's Jurisdiction. 

6. Bankruptcy igsjSJCS) — Pétition — Claims. 

The existence ôf debts or claims to the reqnisite amount being jnris- 
dictional, the existence of such debts or claims should be alleged w'itli 
sufBcient definiteness for the court to flnd from the pétition in bankruptcy 
the jurisdictional fact. 

7. Bankbuptcy <S=81(3) — Pétition — Sufficiency. 

In view of the Blorida décisions that bills of particulars, attached to 
pleadings and not made a part of such pleadlngs by apt words, cannot 
be reached by demurrer, notes and accounts attached to a pétition in 
bankruptcy, filed in the District Court for Florida, do not become a part 
■ thereof, so that upon attack of the pétition by motion to dismiss, they 
cannot be considered. 

8. Bankbuptcy <s=392 — Pétition— Disiiissal. 

A pétition in bankruptcy, to which were attached exhlbits which might 
reàdlly hâve been made a part of the pétition, defectlve because of such 
failure, will not be dismissed without opportunity to amend. 

6=3For othfr cases ses same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe* 
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9. Bankbuptct ©=392 — Pétition — Exhibitb. 

Accounts attached to a pétition in bankruptcy cannot be reached by s 
motion to dlsmiss In the nature of a demurrèr, unless they were made 
part of the pétition by proper référence. 

10. BANKBnPTcy <©=392 — Claims — Dismissal. 

Where pétition in bankruptcy alleged that petltloners rendered services 
to bankrupt, the fact that accounts attached to the pétition as exhibits 
showed that the services were rendered to the bankrupt and others fur- 
nishes no ground for motion to strlke such cialms. 

11. l'ERPETUITIBS <g=j6(ll) — RUXE AGAINST CONVETANCE IN TKUST. 

An agreement or déclaration of trust, whereby trustées acknovi'ledged 
that they held the property for the beneflt of the grantor's mortgage 
credltors, hls individual credltors, and for the holders of certifieates of 
shares in an unlucorporated association, provided for Isswance of cortiti- 
cates to the grantor and others, and for the déclaration of dlvldends, etc., 
and authorized the trustées to borrow money and dispose of any or aU 
of the trust property. The agreement provided that the trust should 
continue for 27 years. Held, that conveyanecs and assignments made to 
glve effect to the trust did not violate the rule agalnst perpetuities for- 
biddlng property to be wlthdrawn from sale for a perlod longer than 
a llfe or lives In belng, and 21 years thereafter; the rule being dlrected 
agalnst the withdrawal of land from sale, and the trust agreement not 
wlthdrawlng such property from sale. 

12. Bankbuptct iS=>76(3) — Assignments — Amendments of Assignments. 

Where credltors falled to attack, as a gênerai assigninent, the original 
conveyance and assignment vvlthln four months thereafter, the fact that 
the grantor subsequently executed a second instrument, which shortened 
the perlod of the trust, and in some respects enlarged the trustées' pow- 
ers, will not warrant the creditor in urging that the second Instrument 
constltuted an act of bankruptcy; it belng a mère amendment of the 
flrst. 

In Bankruptcy. Involuntary pétition by Clarence T. Doty and oth- 
ers against Henry Mason, otherwise known as Harry Mason. On mo- 
tion to dismiss the pétition. Dismissed. 

George M. Powell and Charles E. Pelot, both of Jacksonville, Fia. 
(F. L. Dancy, of Jacksonville, Fia., on the brief), for petitioners. 
Kay, Adams & Ragland, of Jacksonville, Fia., for défendant. 

CALL, District Judge. On October 6, 1916, an involuntary péti- 
tion in bankruptcy was filed by Doty and others against Harry (Henry) 
Mason, in which, after alleging the jurisdictional facts, the claims of 
petitioners were stated as f ollows : 

(a) Doty's clalm, based on a "promlssory note, a true copy of which la hereto 
attached as E.Yhlblt A." 

(b) Collins' claim is for balance due for work and services rendered to 
Mason, "as per statement hereto attached as Exhibit B." 

(c) Powell c& Pelot's clalm Is due for services performed for Mason and dis- 
bursements, "in accordance wlth the attached statement of account, Exhibit 
C." 

The act of bankruptcy is alleged as the making of a gênerai assign- 
ment for the benefit of credltors by Mason on August 1, 1916. Copies 
of the instruments relied on as constituting the assignment for the 
benefit of creditors are attached to and by apt words made a part of 
the pétition. 

^=ifor other cases see aame topic & KEY-NUMBBR ia ail Key-Numbered DlgesU & Indexe» 
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The bankrupt to this pétition files four motions to dismiss, three of 
said motions being directed to the claims of petitioners as set out in 
clauses "a," "b," and "c" of the pétition. 

[1] The first ground of the motion to strike Doty's claim is that 
it appears from the pétition and exhibit that the bankrupt's liability 
is that of indorser, and no showing that the petitioner has pursued bis 
remedy against the maker or other indorser, or that either or both are 
insolvent. 

The case of In re Bowers (D. C.) 215 Fed. 617, decided by Judge 
Newman, does not, in my opinion, sustain the contention of counsel 
that the payée of a note cannot pétition an indorser in bankruptcy with- 
out first showing either that the other indorser and maker, one or both, 
are insolvent, or that he has exhausted bis remédies against them. The 
pétition allèges presentment for payment, dishonor, and notice. This 
is sufhcient to fix the liability of the indorser, and the payée may then 
proceed at his option against either the maker or any one of the in- 
dorsers he may elect. The Bowers Case held that liabilities as indorser 
would not be taken into considération in arriving at solvency vel non 
in a case where the makers were shown to be solvent and able to pay 
the obligation. And this, I think, was correct. 

The abov© disposes of the second ground of the motion. 

[2, 3] The third ground is based upon a suit claimed to be pending 
in the state court between Doty and the indorsers in relation to this 
note. This is not a reason, in my judgment, to strike the claim 
of Doty from the pétition. The two motions to strike claims "b" and 
"c" of the pétition rest virtually on the same grounds, i. e., knowledge 
of and assent to the instruments relied upon to constitute the gênerai 
assignment. 

It is too well settled to admit of controversy that a creditor who 
assents to a gênerai assignment for the benefit of creditors cannot there- 
after urge such gênerai assignment as an act of bankruptcy. In the in- 
stant case, however, the petitioners do not rely upon the deed and déc- 
laration of trust of November 10, 1915, but do rely upon the instru- 
ments executed August 1, 1916. In other words, that thèse last-men- 
tioned instruments made effective the intention of the bankrupt to make 
a gênerai assignment, and until their exécution there had been no 
gênerai assignment. If this view is correct, then any knowledge of 
or assent to the instruments executed in November could hâve no dé- 
terrent efïect upon the petitioners to proceed against the August instru- 
ments. 

[4, 5] The fourth motion is to dismiss the pétition, the first ground 
of which is gênerai. The second and fourth grounds are that it does 
not appear by the pétition that either of the petitioners hâve prova- 
ble claims against the bankrupt. The fact that note and accounts at- 
tached to the pétition were not made parts of it was stressed in argu- 
ment by counsel for the bankrupt, and that without such note and 
accounts, the allégation was too gênerai to require the bankrupt to an- 
swer, and therefore the pétition would hâve been amenable to a demur- 
rer, before the adoption of the new equity rules, and is now vulnérable 
to attack by motion to dismiss. 
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[6] The sufilcîency of a pétition in involuntary bankruptcy in re- 
spect to the description of the daim of the petitioners is to be tested 
by the rules of pleading which would govern a déclaration or a bill 
in equity in an action or suit brought to enforce such claims. The ex- 
istence of pi-ovable claims to the requisite amount is jurisdictional. 
As said by Judge Connor, in Re Farthing (D. C.) 202 Fed. 562 : 

"The existence of provable debts against the respondent, due to each of 
the petitioiiing creditors * * * ig jurisdictional. It follows, theretore, 
that the existence of such debts or claims and their nature shoiild be alleged 
with such particularity and definlteness as will enable the court to flnd from 
the pétition the essential jurisdictional fact. In a creditor's blll, to vvhieli a 
pétition in involuntary bankruptcy may be assimilated, the indebtedness by 
the défendant to the plaintifl! should be set forth with that degree of particu- 
larity of description which would entitle the plaintifl: to judgnient upon it in 
an action at law." 

[7] In the pétition (a), Doty's claim is described as "a liability of 
Mason, based on a promissory note ; the amount thereof is $5,000, and 
at the time of filing the pétition is still due and unpaid, with interest 
from a certain date," etc. 

Collins' claim (b), balance for work and services rendered to Ma- 
son; that there is due thereon $5,000, with interest from a certain 
date. 

Powell & Pelot's claim (c), balance due for services performed for 
Mason, and for disbursements, and the amount due thereon is $15,- 
246.90, with interest from a cei;tain date. 

[8] It is extremely doubtful if such statements standing alone 
would be sufficient. "B" and "c" might be, under the f orms for com- 
mon counts, for work and labor donc. "A." would clearly not be 
sufficient. There is nothing in the statement to show by whom the 
note was made, to whom payable, etc. But each of thèse clauses refer 
to the note and accounts as Exhibits A, B, and C, respectively. And it 
is contended they become thereby a part of said pétition. I am refer- 
red to two cases by petitioners to support this theory: State v. S. A. 
L,., 56 Fia. 670, 47 South. 986, and Seebass v. Mutual Reserve Fund. 
Life Association (C. C.) 82 Fed. 792. In the first of thèse cases the 
exhibit by apt words was made a part of the pleading, and in the sec- 
ond the décision was based upon the statute of New Jersey, which 
specifically made exhibits attached and referred to a part of the plead- 
ings. Under the uniform décisions of the Suprême Court of Florida, 
that bills of particulars attached to pleadings and not made a part 
of such pleadings by apt words cannot be reached by dèmurrer, I am 
of opinion that said note and accounts, by being attached to said péti- 
tion as Exhibits A, B, and C, do not become a part thereof, so that upon 
attack by motion they can be referred to in order to rescue the péti- 
tion from attack. Cheney v. Trammell, 65 Fia. 459, 62 South. 916, and 
cases cited. This def ect is, however, eagily amendable, and the pétition 
would not be dismissed without opportunity afforded the petitioners 
to make such amendment, and I proceed to the considération of the 
other grounds. 

[9, 10] The third, fourteenth, and fifteenth grounds of the motion 
treat the accounts Exhibits B and C as parts of the pétition, and at- 
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tack it third because the accounts show that the services were per- 
formed to blason and others jointly, and fourteenth and fifteenth be- 
cause the accounts show that those two petitioners knew of and 
consented to the instruments now attacked as a gênerai assignment for 
the benefit of creditors. While I do net think the accounts hâve been, 
by proper référence, made a part of the pétition so that they can be 
reached by the motion treating it as performing the office of a demur- 
rer, even if such accounts be considered parts of the pétition, I do not 
think either is well taken. As to the third ground, while the account 
may show services rendered to other parties, the pétition allèges such 
services were rendered for Mason ; and as to the fourteenth and fif- 
teenth grounds the reply is the same as made above to the motion to 
strike clauses "b" and "c." 

[11, 12] The other grounds of the motion attack the pétition because 
it is contended that the conveyances attached to and made a part do 
not constitute a gênerai assignment within four months before the 
filing of the pétition. 

In November, 1915, the bankrupt, joined by his wife conveyed to five 
persons as trustées, and their successors and assignées in fee simple, 
21^ lots in the city of Jacksonville, to hâve and to hold unto the said 
trustées, their successors, heirs and assigns forever in trust for the uses, 
purposes, and conditions set forth in an agreement and déclaration of 
trust of the same date. This conveyance had warrant of title, etc., ex- 
cept as to certain mortgages specified. On the same day the trustées 
and grantors in the aforesaid conveyance entered into an agreement and 
déclaration of trust, whereby the trustées acknowledged they held the 
property for the benefit of : (A) The mortgage creditors ; (B) The in- 
dividual creditors of Mason ; and (C) the holders of certificates of 
shares in the Mason Hôtel Company, an unincorporated body provided 
for in the agreement (consisting of the trustées.) The trustées were 
authorized to do business of varions kinds for the purpose of refund- 
ing the obligations under class A, and to that end to make a deed of 
trust and issue bonds thereunder to the amount of $650,000. This 
agreement further provided that the trustées should hold the légal 
title to ail property; that they should hâve authority to adopt and 
use a common seal, make contracts in the conduct of the trust, re- 
lease, sell, exchange or otherwise dispose of at public or private sale 
any or ail of the trust property, real and personal, either in cash or 
for crédit, as they deemed expédient, and varions other powers 
therein named. Finally, and in addition, they were vested with such 
powers as are usually possessed by directors of corporations engaged 
in similar businesses under the laws of Florida. It provided for stated 
meetings of the trustées, and that a majority should control ; that 
they should elect one of their number chairman, also a secretary 
and treasurer, and appoint such agents and attorneys as they deemed 
necessary, etc., and fix their compensation. It then provided that the 
trustées should issue to Mason 1,000 shares or certificates, and to his 
wife 500 shares or certificates in the Mason Hôtel Company, as the 
considération of the conveyance of the property described in the con- 
veyance first above mentioned, and that the holders of such certifi- 
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cates j-hould be the bénéficiai owners of such properties, profits, etc. 
It further provided that the trustées from time to time at their dis- 
crétion could déclare dividends out oî the net earnings. It then pro- 
vides that the shares should be personal property, and the executors 
and administrators would succeed tô the. rights of a deceased share- 
holder; that ownership of shares should not entitle the holder to any 
title in or to the trust property, or right to call for a partition or di- 
vision of the same or for an accounting; that no debts contracted by 
the trustées shall be binding personally upon the shareholders ; that 
the trustées shall be held blameless and indemnified out of the trust 
estate for any personal liability incurred by him, except such as 
may resuit from. the acts donc in bad faith. it then provides that the 
trust shall continue for 27 years, after which period it shall be liq- 
uidated and the proceeds distributed among the shareholders, except 
that the shareholders may, under certain contingencies, authorize the 
continuance of the trust for a longer period. It then provides the meth- 
od by which the agreement and déclaration may be amended. It also 
provides for the distribution of the proceeds in the event of the sale 
by the trustées of any or ail of the trust estate, and defines the term 
"net profits." 

On November 15, 1915, the trustées executed a mortgage to a trus- 
tée of the trust property to secure an issue of $650,000 known as the 
Mason Hôtel Company, 6 per cent, refunding bonds for the purpose 
of refunding class A and class B as specified in the conveyance first 
mentioned. Thèse instruments were ail duly filed and recorded at or 
about the time of their exécution. On August 1-, 1916, pursuant to au- 
thority contained in the agreement of November 10, 1915, the powers 
of the trustées were enlarged, and they were authorized to issue $150,- 
000 income bonds, to be a junior lien to the $650,000 refunding bonds, 
on the trust property. They were also empowered to use so much of 
the proceeds of the last issue as they deemed expédient in the opéra- 
tion of the properties or adjusting any claim pertaining to said prop- 
erties, whether the obligations were those of Mason or the Mason Hô- 
tel & Investment Company, a corporation. 

The trustées were also empowered to issue short-term notes for the 
purpose of borrowing money to be used in the administration of the 
trust and pledge the income and rents for the payment of same. A 
limit upon the indebtedness of the trustées is placed at $800.000. The 
trustées are given the right to make settlement of ail outstanding bonds 
of the Mason Hôtel & Investment Company, and any claims against 
said Company pertaining to said trust property. 

This agreement of August 1, 1916, then amends former agreement 
by providing that the trust shall détermine 21 years after the death of 
the last surviving trustée named in the agreement of 1915. This 
instrument was recorded August 25, 1916. On August Ist the trus- 
tées, pursuant to the amended agreement of August Ist, executed a 
mortgage upon the trust property to the Guaranty Trust & Savings 
Bank to secure $75,000 of income or second mortgage bonds. The po- 
sition of the petitioners, as I understand it, is that this amended 
agreement and the mortgage thereunder in connection with the prior 
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conveyances and agreement constitute a gênerai assignment for the 
benefit of creditors. I do not understand that the pelitioners claim 
that the amendment to the agreement and the mortgage thereunder 
of themselves standing alone would be an act of bankruptcy, but that 
the original agreement and déclaration of trust is void because it vio- 
lâtes the rule against perpetuities, and only became effective on Au- 
gust 1, 1916, by the change then made in the term the trust should 
continue. 

It is therefore this question that should be first decided. The rule 
against perpetuities forbids that property shall be withdrawn from 
sale for a period longer than life or lives in being, and 21 years 
thereafter. The original agreement or déclaration of trust provided 
that it continue for 27 years, the amendment that it should continue 
for 21 years, after the death of the survivor of five trustées first ap- 
pointed. The Suprême Court of Florida, in Cavvthon v. Stearns Lum- 
ber Co., 60 Fia. 315, 53 South. 739, say : 

"The interest of the grantee havlng vested upon the exécution tmd delivery 
of the deed of conve.vance, the contlnnanee of the vested interest does not 
offend the rule against perpetuities." 

In the instant case the estate, trust or otherwise, of the five parties 
vested under the conveyance of November 10, 1915, and under that in- 
strument and the agreement and déclaration of trust, was to continue 
for 27 years, and such additional time as was necessary to wind up the 
trust officers only. 

The rule against perpetuities is directed against the withdrawal of 
real property from sale. In the original agreement and déclaration 
of trust the land deeded is not withdrawn from sale. The power to 
dispose of any and ail of the trust property is vested in the trustées 
absolutely. The time of sale, the terms, whether for cash or on crédit, 
is left to their discrétion. The certificates or shares held by the cestui 
que trust are negotiable, and provision is made for their sale, involu- 
tion by law, and transfer by the trustée. For each of thèse reasons it 
seems clear to me that the first agreement and de'claration of trust 
does not ofïend against the rule. If it does not, then the interest of the 
bankrupt vested in the trustées on November 10, 1915, and any attack 
made at this time of filing the pétition cornes more than four months 
after the instruments were recorded. 

With the interest of the bankrupt vested, the changes made by the 
amended agreement would be changes in the powers of the trustées, 
and in my judgment would not constitute an act of bankruptcy. 

There are other objections urged against the pétition by the bank- 
rupt ; but, in the view I take of the case, it is not necessary to discuss 
them. 

The motion to dismiss the pétition will therefore be granted. 
244 F.— 38 
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BIRDSALL et al. v. DELAWARE & H. CO. 

(District Court, M. D. Pennsylvaiiia. June ïerui, 1914.) 

No. 622. 

1. EXEOCTOKS AND AUMINISTRATOBS <S=49 — ASSETS — LeASES ROYALTIES. 

Royalties uiuler a coal lease are lu tlie nature of purchase money of 
real estate, and tlie right to collect tliem vests in the Personal représen- 
tatives of the deceased lessor, and not in his heirs or devlsees of the land. 

2. ExECUTOES AND Admixistratobs ©=337(1) — Administration — Assets. 

Where assets or choses in action are not adniinlstered by the exeeutor 
of a décèdent, the right to administration upon the death of such exécu- 
ter reniains in the estate, and must be adininistered by an administrator 
de bonis non. 

3. ExECVTORS and Administrators ®=537(1) — Administration — Settlement 

OF Estate. 

Where the administration has been finally elosed, and ail accounts 
settled and ail debts pald, tliere is no necessity for administration upon 
remaining assets, and the heirs may proceed to a collection of such assets 
without further administration. 

4. WiLi-s ig=35.'59 — Devises — Construction. 

The hnsband's devise of ail his estate to his wife carries vk'ith it his 
interest as lessor in a coal lease. 

."). Exect'tors and Administrators <S=s>37(1) — Decedext's Estate — Adminis- 
trator De Bonis Non. 

After expiration of 10 years ail claims against an estate are presumed 
to be fully satisfled and settled, so that, in a proceeding to collect royal- 
ties on a eoal lease due estate, administration de bonis non is not 
necessary, though the estate was not shown to be fully administered. 

0. Evidence <g=67(l) — Settlement of Estate — Pbesumptions. 

Where testatrix was entitled to share in a judgment for royalties 
nnder a coal leuse, it will, until eonclusively determined that ail ac- 
counts hâve been settled and ail claims of creditors discharged, be as- 
sumed that the estate is in process of settlement, and a release for pay- 
ment of royalties must be given by executors of the testatrix and not the 
residuary legatees. 

7. ExEcrxoRS and Administrators ig=37(l) — Collection of Estate — Admin- 
istration De Bonis Non. 

Where there had been administration on the estate of one entitled as 
a lessor to share in royalties mider a coal lease, but It nowhere ap- 
peared that theclecedent's intei'est in tlie lease was in any manner dis- 
closed as an asset. administration must be regarded as incomi)lete, and, 
six years not having elapsed l>etween deeedent's death and institution 
of iietion to collect royalties, ailminlstration de bonis non should be had, 
such administrator executing release for payment of royalties. 

At Law. Action by James C. Birdsall and others against the Dela- 
ware & Hudson Company. On rule to show cause why a fi. fa. should 
not issue to enforce collection of judgment. Défendant directed, on 
submission of release as provided, to forthwith pay the judgment, fi. fa. 
to be issued in case of failure. 

See, also, 216 Fed. 717. 

S. B., C. B. & J. H. Price, of Scranton, Pa., for plaintifïs. 
Jas. H. Torrey, of Scranton, Pa., for défendant. 

^z^For other cases see same topic & KEY-NUMBER iu aU Key-Numbered Dlgests & Indexes 
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WITMER, District Judge. Plaintiffs brouglit suit, on behalf o£ 
themselves and others interested in a coal lease with the Delawarc 
& Hudson Company, for recovery of royalties, and, upon recovery of 
verdict and appeal to the Circuit Court, that court expressed the opin- 
ion that this court would afford proper protection to défendant by re- 
quiring proper releases from parties interested in the verdict, before 
payment. The amount of money to be paid is no longer in contro- 
versy. The question remaining has to do solely with the proper par- 
ties required to release défendant on payment of the verdict. The 
lease under which the royalties accrued, recovered, and represented in 
the verdict was between the défendant company and the foUowing 
lessors, with undivided interests represented, to wit: (1) James Stott, 
eight-twelfths; (2) William S. Birdsall, one forty-eighth ; (3) Charles 
E. Hackley, two-twelfths; (4) Maria L. Bailey, one-twelfth ; (5) 
James C. Birdsall, one forty-eighth; (6) George H. Birdsall, one 
forty-eighth; (7) E. Louise Matthews, one forty-eighth. 

The dévolution of the interests of thèse parties, since the exécution 
of the lease, October 24, 1890, has been admitted to be as follows : 

1. James Stott died January 23, 1904, testate, leaving a will in 
which he devised ail bis estate to his wife, Mary Jane Stott, and made 
her sole executrix of his will. The will was duly probated in the 
register's office of Lackawanna county, and letters testamentary were 
issued to Mary Jane Stott. Ko inventory and appraisement was filed, 
nor was any account ever filed by the executrix, who treated the es- 
tate of her testator as her own, and paid the funeral expenses and 
such debts as were legally due. 

Mary Jane Stott died June 7, 1914, testate, leaving a will in which 
she devised her residuary estate to Mary B. Manville and Liban Jad- 
win, and appointed Robert A. Jadwin, Mary B. Manville, and Liban 
Jadwin her executors. The will was duly probated in Lackawanna 
county, and the above-named persons were appointed her executors. 
No inventory or appraisement of the estate has been filed, nor bave 
the executors filed any account. 

2. William S. Birdsall died January, 1915, testate, leaving a will 
which was duly probated in the register's office of Wayne county, in 
which he appointed Willard J. Birdsall the executor of his estate. The 
will was duly probated by the register of wills of Wayne county, Pa., 
and letters testamentary were issued to said executor. There has been 
no distribution of the estate nor discharge of the executor. 

3. Charles E. Hackley and wife, by deed dated November 8, 1909, 
recorded in Lackawanna county, in Deed Book No. 242, p. 221, con- 
veyed his interest in the lease and royalties to George H. Birdsall, 
one of the original parties to the lease. 

4. Maria L. Bailey died in Trenton, N. J., November 8, 1901, tes- 
tate, her husband, Daniel L. Bailey, having died previously. She left 
a will in which she specifically devised the coal property near Oly- 
phant, now being worked by the Delaware & Hudson Company, with 
the income from the same, and also ail the residue of her property, to 
her daughter, Anna M. Lowthrop, and appointed her the executrix 
of her will. The said will was probated in the office of the surrogate 
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of Mercer county, N. J., and Anna M. Lowthrop was appointée! execu- 
trix. No account was filed at any time by the said executrix. 

Anna M. Lowthrop died in Trenton, N. J., November 17, 1910, 
testate, leaving a will in which, after making spécifie devises, none of 
which relate to the lease or the property therein described, she devised 
the residue and remainder of her estate to lier nephevvs, Robert Bailey 
Matthews and William Matthews, vvho were appointed the executors 
of her estate. The will was duly probated in the office of the surro- 
gate of Mercer county, N. J., and, Robert Bailey Matthews having re- 
nounced, William Matthews was appointed sole exécuter of the estate. 

William Matthews is, and has for some years been, a résident and 
citizen of the city of New York in the county and state of New York. 

William Matthews, as executor of the estate of Anna M. Lowthrop, 
deceased, filed an inventory of the estate about December 10, 1910, 
in which there was no spécifie référence to, or appraisement of, the 
property covered by the lease or the royalties arising therefrom. About 
August 11, 1911, William Matthews, as executor, filed his final account 
in the office of the surrogate of Mercer county, showing no receipts of 
moneys from royalties under the lease sued upon, which account 
showed as remaining in the hands of the accountant for distribution 
between Robert B. Matthews and William Matthews, the residuary 
legatees, $10,416.55. September 15, 1911, the said account was finally 
confirmed. With said account there were filed releases of legacies and 
devises by ail the spécifie legatees named in the will, and by Robert B. 
Matthews, one of the residuary legatees. 

5. James C. Birdsall is still living and a party to this action. 

6. George H. Birdsall died January 27, 1913, tc.tate, leaving a will 
in which he devised his entire estate to Amanda V. Birdsall, his widow, 
and appointed her executrix of his estate. His will was probated 
March 18, 1913, in the register's office of Lackawanna county, and let- 
ters testamentary were issued to said executrix. No inventory or 
appraisement of property of the estate has been filed, and the execu- 
trix has filed no account. There has been no distribution of the estate. 

7. E. Louise Matthews is still living, and is a party to this action. 
The release tendered by the plaintifi^s is acceptable to' the défendant 

in so far as the same has to do with the interests originally represented 
by William S. Birdsall, Charles E. Hackley, James C. Birdsall, George 
H. Birdsall, and E. Louise Matthews. The dispute has arisen concern- 
ing releases covering the interests represented by James Stott and 
Maria L. Bailey, now deceased. 

Counsel for plaintifl^s has tendered the release of the lessor ulti- 
mate legatees, while defendant's counsel insists that their personal 
représentative only can deliver a sufficient acquittance. 

[1-3] It has been decided that royalties under a coal lease are in the 
nature of purchase money of real estate, and that the right to collect 
the same vests in the personal représentatives of a deceased lessor, 
and not in his heirs or devisees of the land. Lazarus Estate, 145 Pa. 
1, 23 Atl. 372; McFadden's Estate, 224 Pa. 443, 73 Atl. 927. It is 
equally well settled that, regarding assets or choses in action not ad-, 
ministered by an executor of a décèdent, the right to administration 
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upon such remaiiiing assets, upon the death of such execvitor, remains 
in the estate, and mtist be administered by an administrator de bonis 
non. Wagner's Estate, 227 Pa. 460, 76 Âtl. 215. However, the ne- 
cessity of administration on such remaining assets, I am of opinion, 
dépends upon the state of administration of the estate administered. 
If the administration has been finally closed, ail accounts settled, and 
ail debts paid, the heirs may proceed to a collection of such assets with- 
out further administration upon the estate. Hubbard v. Urton (C. C.) 
67 Fed. 419. 

[4, 5] Turning now to the several interests under considération, it 
will be noted that James Stott died January 23, 1904, testate, devising 
ail of his estate to his wife, Mary Jane Stott, appointing her also sole 
executrix. She took out letters, but made no eflfort to further ad- 
minister the estate, and, after paying the funeral expenses and such 
debts as were brought to her attention, she treated the estate of her 
husband, left to her by his will, as her own, up to and until her death, 
June 7, 1914. That she was at the time of her death the sole owner of 
the estate bequeathed to her by her husband is not doubted. Her hus- 
band's interest in the coal lease being included in his devise of "ail 
of his estate," she took the same subject only to such demands as the 
law had upon his estate, which, if not now actually discharged, are 
prestimed to hâve been fully satisfied and settled. York's Appeal, 110 
Pa. 69, 1 Atl. 162, 2 Atl. 65; Chapman's Appeal, 122 Fa. 341, 15 
Atl. 460. 

[6| When Mary Jane Stott died, her estate, under her will, passed 
to her executors, to be administered and divided as directed, subject 
also to ail légal demands upon the same. Until it is conclusively de- 
termined that ail accounts bave been settled and claims of créditera 
discharged, it may be assumed that the estate is in process of settle- 
ment, and, until complète settlement has been made, it will not be 
possible to détermine whether the residuary legatees receive any portion 
of thèse royalties, or, in fact, any other portion of the estate of their 
décèdent. Therefore the executors, Robert A. Jadwin, Mary B. 
Manville, and Liban Jadwin, and not the residuary legatees, are en- 
titled to receipt for their decedent's interest in the judgment, and should 
be parties to the release on payment of the same by défendant. 

[7] Following up the interest of Maria L,. Bailey, the other original 
lessor whose interest is in dispute, it appears that she died testate No- 
vember 8, 1901, her husband having previously died, specifically de- 
vising the coal property described in the lease and the income from 
the same, and ail the residue of her property, to her daughter Anna 
M. Lowthrop, appointing her also executrix of her will. The will 
was probated in Mercer county, N. J., where she died, and no further 
steps appear in the administration of the estate. January 17, 1910, 
when Anna M. Lowthrop died, there was no necessity for further 
administration upon her mother's estate, as heretofore stated, and the 
estate devised to the daughter, Anna M. I/jwthrop, was settled and 
had absolutely vested. Since then the estate of Anna M. Lowthrop 
was administered by her executor, William Matthews, who also made 
distribution and took releases. It nowhere appears that the interest 
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of the testatfix in the coal lease represented hère in this judgment 
formed part of the estate administered, or that it was in anj^ manner 
disclosed as an asset of the estate. The conclusion follows that it was 
not administered, and to this extent the administration may be re- 
garded as incomplète. It therefore follows that ancillary administra- 
tion d. b. n. c. t. a. should be raised npon the remaining estate of 
décèdent arising from the coal lease in this district, and that such 
administration should receipt for and release decedent's proportionate 
part of the judgment. 

It is therefore ordered and directed that when the release submitted 
is amended in accordance herewith, being duly executed and tendered, 
that the défendant f'-all forthwith pay the judgment recovered to the 
several parties as their interests may appear, or to tlieir duly ap- 
pointed attorney, together with interest and ail accrued costs. On 
failure to make payment, the rule granted to show cause why a fi. fa. 
shall not issue to enforce collection is made absolute. 



PENINSI7LAR NAVAL STORES CO. v. TOMLINSON et al. 
(District Court, S. D. Florida. August 31, 1917.) 

1. Deeds <S=3ll4(l) — Construction — Sufficiency. 

The purehaser who borrowed from complalnant money to defray the 
purchase priée gave complainant a mortgage on ail of the property 
purchàsed, and in satisfaction of the mortgage executed a ûéed whlch, 
after describing ail save one of the parcels purchàsed, recited that the 
purchaser did bargain, sell, and convey to complainant ail of the land and 
other property used in connection with the turpentlne business operated 
by him at a named city. The parcel oraitted was used by the pur- 
chaser in the turpentlne business, and was located near the named city. 
Beld, that such gênerai description was sufticient to carry the omitted 
parcel. . 

2. Vend'ok and Purchasee iS=>231(1) — Bona Fidb PObchaseb — Who is. 

The purchaser, after exècùtlng the conveyanee to complainant by war- 
ranty deéd, eonveyed the omitted parcel to défendant. The mortgage and 
deed to complainant was duly recorded- Held, that as the proper record 
of an instrument requlred by statute to be recordèd Is eonstructive notice 
of its contents to ail the world, défendant, the deed and mortgage' belhg 
of record and sufficient to put him on inqulry by whlch he could hâve 
learned of the conveyanee to complainant, was not a bona flde purchaser, 
but took subject to complainant's prior deed. ; 

3. Venbob and Pubchaseb i©=>243— Bona Fidb Puechasçrs — Evidence. 

In such case, as défendant was charged with eonstructive notice, évi- 
dence that the omitted parcel was used In connection with the turpentlne 
business of the purchaser, his grantor, together with admissions by the 
purchaser, was admissible against défendant. 

In Equity. Bill by the Peninsular Naval Stores Company, a corpo- 
ration, against J. I. Tomlinson and W. N. Fender. Decree for com- 
plainant. 

R. P. Daniel and Lucien H. Boggs, both of Jacksonville, Fia., for 
complainant. 

Reynolds & Rogers, of Jacksonville, Fia., for défendants. 

(S=3For kber cases See eame topic & KËY-NUMBER in aH Key-Nùmbered Dlgests & Indexes 
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CALL, District Judge. On July 15, 1913, the complainant filed ils 
bill against the défendants, praying that the deed from défendant 
Tomlinson be reformed as to include the G. I. F. Clarke grant, and 
that the deed to the défendant Fender be delivered up and canceled. 

The bill, after alleging the jurisdictional f acts, allèges that in March, 
1913, the complainant advanced to défendant Tomlinson $16,000 with 
which to purchase the naval stores business of Carter & O'Bryan; 
that said purchase was consummated with said amount, and conveyance 
received by Tomlinson ; that said advance of $16,000 was evidenced 
by four promissory notes of $4,000 each; that said notes and advances 
were secured by mortgage and contract executed by the said défendant 
Tomlinson; that it was the intention of the parties that said mortgage 
should cover ail the personal, real, and mixed property conveyed in the 
deed by Carter and O'Bryan ; that said notes secured by the mortgage 
aforesaid not having been paid, the parties agreed that défendant Tom- 
linson should deed ail the property covered by the Carter & O'Bryan 
conveyance to the complainant in full satisfaction of ail of said notes 
except the last to become due of $4,000; that on April 14, 1914, a 
conveyance was executed by the défendant Tomlinson, with intent to 
carry ont the agreement, and said notes delivered up and canceled; 
that by a clérical mistake in copying the descriptions of the fee-simple 
land in the Carter & O'Bryan deed the true intent of the parties was 
not carried ont, and certain mistakes made in description of parcels of 
land; that by such mistake the grant to G. I. F. Clarke of 500 acres 
in section 38, township 9 south, range 30 east, was altogether omitted 
from the mortgage and deed to the complainant ; that said deed con- 
tained this further description after the particular lands described, 
"And for the considérations aforesaid both parties do hereby bargain, 
sell, convey, set over, transfer, assign and deliver unto the second par- 
ty, its successors and assigns, ail other property, real, personal and 
mixed, of what kind or nature soever, owned and used by the said J. I. 
Tomlinson in connection with the said turpentine business heretofore 
operated by him at LMoultrie, Si. Johns county, Florida, it being the 
intention of this instrument to vest in the second party full ownership 
of ail the property used in connection with the said turpentine business 
just as fully as though the same were specifically described and enu- 
merated in this instrument ;" that ail the lands of which the descrip- 
tions are sought to be reformed, togetlier with the G. I. F. Clarke 
grant, were used in connection with said turpentine still, and were in- 
tended by the parties to be described and conveyed in and by said 
deed; that in May, 1914, the défendant Tomlinson undertook to con- 
vey to the défendant F'ender the G. I. F. Clarke grant in fee simple by 
a deed, regular in ail respects ; that ail the conveyances were recorded 
in St. Johns county, Florida, at or soon after the exécution of the same. 
Answers were duly filed by the défendants, the défendant Tomlinson 
dénying that it was ever the intention or understanding that the Clarke 
grant should be incliided in the lands conveyed by the deed to the com- 
plainant, and the défendant Fender denying that the Clarke grant was 
used by Tomlinson in the turpentine business at Moultrie, and further 
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alleging that he was a bona fide purchaser for value of tlie Clarke 
grant without notice of the mistake or claim of complainant. 

On December 10, 1914, the cause was referred to J. Turner liutler, 
to take the testimony of the parties and report to the court with liis 
findings of law and fact. On February 23, 1917, the spécial mastcr 
made his report, in which he finds : 

First. That Carter & O'Bryan conveyed to Tomlinson the lands de- 
scribed in the bill of complaint, including the Clarke grant. 

Second. That complainant lôàned Tomlinson the money with which 
to purchase said lands, and for the purpose of securing said moneys 
rcceived from Tomlinson a mortgâgè specifically describing ail of said 
lands, except the Clarke grant, said mortgage containing a blanket 
clause as alleged in the bill. 

Third. That the Clarke grant was used by Carter & O'Bryan and by 
Tomlinson in connection with the turpentine still at Moultrie, and it 
was the intention of the parties that the same should be covered by the 
mortgage. 

Fourth, That in February, 1914, Tomlinson and wife imdertook to 
convey the lands acquired from Carter & O'Bryan to the complainants 
for the considération set out in the bill. That said deed contained the 
gênerai clause heretofore quoted. That Tomlinson used said Clarke 
grant in connection with the turpentine ope"ations at Moultrie, and 
that it was the intention of the parties to bave the deed include the 
Clarke grant. 

Fifth. That in May, 1914, Tomlinson and wife executed a deed to 
Fender covering the Clarke grant, but the récitals in the deed to com- 
plainant were sufficient to put Fender on notice of complainant's 
claim, or furnished the means of identifying complainant's claim, and 
défendant Fender is not a bona fide purchaser without notice. 

Sixth. That complainant is entitled to the relief prayed. 

Seventh. That certain objections ta testimony are overruled. 

On March 8, 1917, the défendants Fender, filed exceptions to that 
portion of the master's fifth finding: 

First. "Tliat the récitals In the deed and mortgage from Tomlinson to com- 
l>lainant were sufficient to put the défendant Fender on notice of complain- 
ant's claim, or furnished the means of identifying complainant's claim." 

Second. To the sixth finding of the master that the complainant is en- 
titled to the relief prayed by its bill. 

Thlrd. To the seventh finding of the master, admitting testimony of the 
use of the Clarke grant in connection with the turpentine still at Moultrie, 
and admissions of Tomlinson relatlng thereto are admissible against Fender 
as claiming through him. 

By agreement of the parties the cause was heard by the court on 
April 20, 1917, on the master's report, the exceptions thereto, the 
testimony taken before him, and exhibits filed by the parties. 

Upon the testimony there is no contention, nor could there be, that 
so far as the défendant Tomlinson is concemed the complainant is 
entitled to the relief prayed for, for a reformation of the deed in 
respect to the several tracts of land. The deed to the défendant Fender 
produces, however, the real question to be decided. If Fender is a bona 
fide purchaser from Tomlinson of the Clarke grant, any relief against 
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him and as to the Clarke grant must be denied. The complainant 
insists that it is entitled to the rehef prayed against againsthim: 

i'irst. Because the deed to it coutaining the gênerai clause, conveyed to 
it the Clarke grant and its record, vvas notice to ail the world, and therefore 
Fonder took his deed wlth such notice, and is not a hona flde lîurchaser 
without notice. 

Second. Because Fender set iip the altinnative défense of bona flde pur- 
chaser for value and without notice, and has totally failed to prove that he 
paid a valuable considération, and therefore his défense falls. 

The défendant Fender, on the other hand, contends the decree should 
be in his favor because the complainant has not shown légal title in 
itself, and has not shown that he had notice of the claim of the com- 
plainant, and th^t^vithout such showing the presumption of bona fides 
support his claim without proof from him of considération, etc., for 
his conveyance. 

There is a sharp contiict in the décisions of the courts of the sev- 
eral states on this question ; many of them holding that the party rest- 
ing his rights on the fact that he is a subséquent purchaser or creditor 
for value and without notice must establish those facts. Equally as 
many or more hold that in a contest between the subséquent purchaser 
with a recorded deed and the claimant under a prior unrecorded deed 
the presumption of bona fîdes is with the subséquent purchaser, and 
the claimant under the unrecorded deed must prove notice or want of 
considération. 

The case of Lake v. Hancock, 38 Fia. 60, 20 South. 811, 56 Am. 
St. Rep. 159, apparently holds to the first-mentioned doctrine, and the 
later cases of Feinberg v. Stearns, 56 Fia. 282, 47 South. 797, 131 
Am. St. Rep. 119, and West Coast Lumber Co. v. Grifhn, 56 Fia. at 
page 878, 48 SoUvH. 36, seem to hold the last-mentioned doctrine. It 
does not seem necessary to me to décide the point in this case. Hère 
there was no unrecorded deed. The questions to be determined are : 
(1) Is the gênerai description clause contained in the deed to com- 
plainant sufficient to vest in it title to the Clarke grant; and (2) if it 
is, is the record of said deed constructive notice to the subséquent 
purchaser ? 

[1] As to the first of thèse questions I am of opinion that it is 
suiïicient to vest title of ail the real estate then owned by the grantor 
and used in connection with the turpentine still at Moultrie. 

[2| The other question is, Is the défendant Fender charged with 
notice by the record of this deed? It is unquestioned law that the 
proper record of an instrument required by the statute to be recorded is 
constructive notice of its contents to ail the world. Tyler v. Johnson 
et al, 61 Fia. 730, 55 South. 870. Any one dealing with the proper- 
ty covered by such instrument is charged with notice whether he has 
seen it or not. If the contents of the recorded deed brings to his 
knowledge such facts as ought to put a reasonably prudent man on in- 
quiry, he is then charged with knowledge of such facts as this inquiry 
would bave produced. 

In the instant case an examinàtion of the records of St. Johns county 
would hâve shown that Tomlinson acquired the lands from Carter & 
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O'Bryan, încluding turpentine leases, still, etc., and immediately gave a 
mortgage to the complainant in which ail the lands, leases, etc., so ac- 
quired were specifically described, with a gênerai clause following cov- 
ering ail lands used in connection with the turpentine still. That there- 
after thèse same lands, leases, etc., were conveyed to the complain- 
ant, still with a gênerai clause of conveyance to cover ail lands used in 
connection with the turpentine still at Moultrie. Can it be said that 
one subsequently taking a deed from the gi-antor of a portion of land 
so acquired would be protected in equity because he failed to make the 
inquiry that would hâve informed him of the fact that that very 
land was used in connection with the turpentine still and was covered 
by the clause in the deed ? I think not, especially when one reniembers 
that Fender was familiar with the turpentine business, and had been 
for 24 years. 

I am of opinion, therefore, that tlie record of this deed was no- 
tice to the défendant Fender, and that the complainant is entitled to 
relief prâyed against him. 

This disposes of the first two exceptions. 

[3] The first two exceptions being disposed of contrary to the con- 
tention of the défendant Fender, the third is of little moment. If 
Fender received the deed with notice, constructive or otherwise, then 
the évidence admitted will be considered against him. If he had been 
a subséquent purchasCr for value without notice, such évidence could 
not hâve affected his interest, and of course no relief could hâve been 
had against him. 

A decree will be prepared finding the equities with the complainant, 
and grantirig the relief prayed in and by the bill of complaint. 



RnADY V. J. B. McCRART CO. 

(Di.<!trlrt Court, S. D. Florida. August 15. 1917.) 

1. Eemoval of Causes '©=>107(6) — rETiTioN for Removai. — Aitendment. 

A pétition for removal raiiy be allowed to be amended In the fédéral 
court to show the cltizenship of the plaintiff's assignor where he sues as 
assignée. 

2. Ee.moval of Causes <sj=>S0(1) — Pboceedings fob Removal — Action ut 

SiATE Court. 

The filing of a duly vrrified pétition for removal, stating the necessary 
fatts. together with a good and sufiicient bond condltloned as requlred 
by statute, with written notice to plnintiff that the same would be filed, 
niitomiitically removes the cause, and it Is immaterlal whether the clerk 
marks the papers filed or wliether they are acted on by the state court 
PT-ior to the tluie when défendant would be requlred to plead In that 
court. 
8. Removal of Causes <ê=>S.S — Rond for Removal — Sufficienct. 

A bond for removal held sufflclent in the absence of any objection to Its 
vnlidity prior to Its approval by the Judge of the state court. 
4. Removal of Causes ig=>88 — Bond fob Removal — Sufficienct. 

tinder the statute of Florida which provides that a foreign corporation 
not oomplying with its requirements to authorlze the doing of business 

^3For other cases »ee same toplc & KEY-NUMBER In ail K«y-Number»a Diïe«U ft Indexu 
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In the State «apnot take advaiitage of such noncompUance, but is boiind 
by its contracta, the facttbat a bond given on removal of a cause and 
execnted l)y a forcigii corporation does not show that sueh corporation 
bas compiied with the state statnte does not render it invalid. 

At Law. Action by C. S Brady against the J. B. McCrary Com- 
pany. On motion by défendant for leave. to amend pétition for re- 
moval and by plainfiff to remand ta state court. Motion to amend 
granted and to romand denied. 

E. M. Semple, of Miami, Fia.* for plaintiflf. 

Shutts, Smith & Bowen, of Miami, Fia., for défendant. 

CALL, District Judge. On March 23,' 1917, the plaintifï commenced 
his suit against the défendant in thé circuit court for Dade county. 
Fia., and on April 2, 1917, filed his déclaration, claiming $50,000 dam- 
ages. On the same day the défendant entered its appearance. On 
April 30,' 1917, and before the time to plead, the défendant filed with 
thé clerk of said court its pétition fôr removal, on the ground of diverse 
citizenship, in which it alleged that the suit was one of a civil nature at 
common law, of which the District Court had original jurisdiction. It 
then proceeds to set out the substances of the déclaration, the first two 
coUntë showing the making of contracts between the défendant and 
one Collins,' of Dade county, Fia.; the accounts due thereunder hav- 
ing been traiisferred to plaintiff by written assignment. Four common 
counts foUow for goods bargained and sold, work donc and materials 
furnished, money -had and received, and account stated. The alléga- 
tion of jurisdictional amount is made. The pétition then contains 
this averment, "Petitioner says on information and belief" that plain- 
tifï at the time of th© commencement, since that time, and is now a 
citizen and résident of Florida, and the défendant a citizen of, and 
with its principal place of business in, Georgia. With said pétition, 
and at the same time, the' défendant lodged with the clerk its bond 
with the Fidelity & Deposit Company, of Maryland as surety in the 
sum of $500, conditioned as required by the statute, together with 
an order for the signature of the judge of said court removing said 
cause to this court. 

On April 28, 1917, notice that such pétition and bond for removal 
would be filed on April 30th was given to and acce[)ted by the attorney 
for the plaintifï. Owing to the absence of the judge, the order for 
removal and bond was not presented by the clerk to the judge until 
May 4th ; the rule day in May being the 7th. The judge withheld his 
signature from the order and approval of said bond until he should be 
further advised. The bond was approved on May 19th. The order of 
removal seems never to hâve been made. 

' On May 28th the défendant filed the record in this court, and on 
June 4th the plaintifï moved to remand the case to the state court, on 
twelve grounds. The first four grounds are directed to the bond, its 
sufficiency and approval. The fifth and sixth attack the removal on 
the grounds that the pétition and bond were not accepted or presented 
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to the judge; the seventh on the ground the case was not set for 
hearing and notice given to plaintiff's attorney ; the eighth that the 
bond is not sufficient, and the ninth, tenth, eleventh, and twelftb 
that diversity of citizenship of plaintiff's assignor is not shovvn. 

After argument on the motion to remand, and before any ruling 
thereon could be made, the défendant filed its motion for leave to 
amend its pétition by showing the citizenship of Collins, the assignor of 
plaintiff; this last-mentioned motion being filed June 19th. 

On May 7th the plaintiff applied for and had entered in the clerk's 
office of the state court a default judgment against the défendant, for 
want of a plea or demurrer. 

Section 24 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1087) limits the jurisdiction of District Courts on choses in action to 
such cases as might be brought by the assignor. Section 28 of said 
Code limits cases to be removed to those of which the District Court are 
given original jurisdiction, and section 29 directs the method of pro- 
cédure in removals, and requires the party to make and file a pétition, 
duly verified, in the state court at any time before he is required to 
plead by the state law for the removal of said cause, and shall make and 
file therewith a bond with good and sufficient surety that he will within 
30 days file a certified copy of the record and pay ail costs that may 
be awarded by the District Court, if it shall be held that the suit was 
wrongfully or improperly removed. The section then requires that 
written notice of such pétition and bond for removal shall be given the 
adverse party prior to filing same. 

[1] It seems to me that the first question tô be determined is 
whether the amendment asked can be allowed. This question seems to 
me to be settled in the affirmative by the décision of the United States 
Suprême Court in Kinney v. Columbia Savings & Loan Associa- 
tion, 191 U. S. 78, 24 Sup. Ct. 30, 48 L. Ed. 103, In that case the 
point was directly presented and ruled upon. The court in that case 
directly held that proceedings for removal were process and amend- 
able. With the proposed amendment allowed, there is no question 
that the motion to remand in so far as citizenship is concerned is not 
well taken. 

The motion to remand has other grounds, however. 

[2] The plaintiff contends that the bond is insufficient, not filed 
within the time required, or filed any bond ; that the bond was not filed 
until May 19th, when it was approved by the state circuit judge ; that 
the bond was not accepted until after the plea day; that the pétition 
and bond were not accepted by the state judge; that the pétition and 
bond were not presented to the state judge; and that the pétition was 
not set down for a hearing before the state judge, and plaintiff given 
notice of such hearing. 

Thèse grounds may be considered together. In the first place, the 
filing of a duly verified pétition for removal, stating the necessary 
facts, together with a good and sufficient bond, conditioned as required 
by the section, with written notice to the plaintiff that the same would 
be filed, automatically removed said cause to the United States court. 
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The section makes it the duty of the state court to accept said pétition 
and bond and proceed no further in siich suit. It is too well set- 
tled by authority to need citation that even the refusai of the state 
court to grant the pétition in a proper case made is of no moment. 
That this pétition and bond was filed with the clerk of the state court 
on April 30th, the plea day being May 7th, appears to me too plain for 
serious contention. That the plaintiff's attorney was given notice and 
accepted same that such pétition and bond would be filed April 30th 
admits of no dispute. Suppose the clerk did put his file mark on 
the bond and afterwards scratched it out, or suppose he had re- 
fused to file it; the rights of the défendant given by section 28 of 
the Judicial Code could not in any wise be prejudiced by the clerk's 
action. The section requires that the pétition and sufficient bond be 
filed, and it is settled law that the clerk is the custodian of the records 
of the court, and a lodging with him for such purpose is a filing, wheth- 
er he sees fit to place his file mark thereon or not. A litigant's rights 
cannot be injuriously affected by the failure or neglect of the clerk 
to do his duty. In the instant case the clerk seems to hâve done his 
duty by placing his file mark upon the bond. 

Nor can the failure of the state judge to approve the bond and make 
the order of removal when presented to him on May 4th deprive the 
défendant of its right to remove. There can be no question that, had 
the attorneys for the défendant presented the papers there to the 
judge, instead of intrusting such duty to the clerk, no trouble would 
hâve been experienced. 

This, it seems to me, disposes of thèse grounds of the motion to 
remand. 

[3] There is one other ground that should be noticed. It is that 
the bond is insufiîcient on its face : (a) It is executed by a foreign 
corporation in a foreign jurisdiction with a foreign surety company, 
and it is not made to appear that the seals affixed hâve been author- 
ized; and (b) that it is not made to appear that the foreign surety 
company is authorized to do business in the state of Florida, so that 
the state judge was authorized to accept same without justification. 

The certified copy of the bond contained in the record appears to be 
signed by the président of the défendant, and the surety company by its 
agent and attorney in fact, and the corporate seal attached, This, it 
seems to me, would be amply sufficient to authorize the state judge to 
accept the same, unless something was brought to his attention ques- 
tioning the validity of said bond. Nothing of this kind seems to 
hâve been done, as his approval and acceptance appear under date of 
May 19th. 

[4] It is also contended that it does not appear that the surety com- 
pany was authorized to do business in Florida. The foreign corpora- 
tion act of Florida has been construed by the state Suprême Court as 
making the contracts voidable and not void, and such act has been 
amended by the Législature at its session in 1915. But in any event 
by the terms of the act the foreign corporation not complying with 
the act can take no advantage of such noncompliance, but is bound 
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by its contracts. Section 29 of the Judicial Codé requires "siirety," 
not "sureties." This last ground, it seems to me, is not well taken. 

The motion to amend will be granted, and the motion to remand 
will be denied. 

It will be sa ordered. 



SULLIVAN V. ATLANTIC COAST LINE U. CO. 
(District Court, S. D. Florlda. August 17, 1917.) 

1 Master and Servant <S=>258(9') — Injubies to Servant— Déclaration — 
RlGIIX OF Recovery. 

Plaintiff's déclaration alleged in the first count that défendant was 
engaged in tàe lihzardous occupation of railroading; tliat piaintlff was a 
mechanic working in defendant's shops ; that his dutles required hlm to 
use Steel chisels ; that he dellyered to defendant's blacksmith a chisel to 
be dressed and tempered ; and that, though It was the duty of the black- 
smith to do such work; he earelessl'y, négligent!}' failed to properly tem- 
per the chisel, so that upoii beihg 8truek by a hammer, a pièce of the 
cutting edge tlew oft" and destroyed plaintiff's eye. Subséquent- Çftunts 
after allégations sinillar to those ,in thé first count, alleged négligence on 
the part of the blacksmith in dressing and temperlng the chisel, and that 
the 'métal in the chisel wos uiiflt and inadéquate for the work required of 
plaintiff. Hcld, that tlie déclaration, in view of ail of the ayerments, did 
not show that the, chisel furnished was détective, but established, that the 
bïacksmith's négligence in tempfering it was thé proximate cause of the 
injury. • ■ 

'>. Masteb and Servant ®=»i80(l)— FttLOW Servants — Statutes— Con- 
struction — "Hazardous." 

Laws ilorida 1913, c. G521, § 1, deflnes hazardous occultations, among 
them railroading. Section 2, déclares that persons meritloned in the 
tirst section shall be liabl.e for .injuries Inflicted on tlieir agents and 
employés caused by their negligeiice unless they, thelr agents and serv- 
ants, shall hâve exercised ail reasonable care; while section 3, déclares 
that such persons shall not be Uable for injury donc by the employé's 
consent, or caused by his owu négligence, but if such persons or their 
agents, be at fault as' well as the employé, the injured employé may re- 
<'over damages to the aniouut nttrlbutable to such persons. The section 
further déclines that damages shall not be recbvered wl'cre the injury 
occurs through the négligence of the injured employé and, a fellow serv- 

' . ant jointly engaged in perfornilng the act causing the Injury, and thé 
employer is guilty of no négligence. A mechahic employed by a rall- 
road Company in its shops was injured by the spllntering of a chisel 
which was improperly tempered by the railroad company's blacksmith. 
lldd; that lie conld not l'ecover, for his work was not extraluizardous 
witliiii the aet,, but that r(!covcry should be denied ; the injury betng 
the resuit of the negli,getice «f a fellow servant. 

[Ed. Note. — ï^îr otlier définitions, soe Woi'ds and l'hrases, Fir.st and 
Second Sei'ies, Hazardou.K.J 

At Law. Action by James F. Sullivan against the Atlantic Coast 
lyine Railroad Company, 'a corporation. On demurrer to the déclara- 
tion and motion to compel plaintiff to sejDarate causes of action in three 
counts of the déclaration. Demurrer sustained. 

A. H. & Roswell .King, of Jacksonville, Fia., for plaintiff. 
John L. Doggett, of Jacksonville, Fia., for défendant. 

igir^For otiier cases see same topic & KE Y-NUMB15R in ail Key-Numbered Digests & Indexes 
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CALL, District Judge. This cause cornes on to be heard upon de- 
murrer to the déclaration and motion to compel the plaintiff to sepa- 
rate the causes of action in counts 2, 3, and 4. 

The déclaration charges in the first count that the défendant is en- 
gaged in the hazardous occupation of railroading, and then proceeds 
to allège that the plaintiff was a machinist engaged in working in the 
shops of the défendant ; that his duties required him to use stcel chis- 
els; that he delivered to a blacksmith, an employé of défendant, a 
chisel to be dressed and tempered ; that it was the duty of such black- 
smith to do this work ; that said blacksmith carelessly and negligently 
failed to properly temper such chisel, so that upon being struck by a 
hammer a pièce of the cutting edge flew off and put out plaintiff 's 
eye; that défendant failed to use proper précaution for the protec- 
tion of the plaintiff, and to furnish safe tools with which to work. 

The second count allèges ail the allégations of the first count, and 
allèges further négligence in that the blacksmith in repairing, dressing, 
or tempering said chisel hammered or drew out same improperly, so that 
the cutting edge of said chisel was made or left with cracks, rifts, or 
seams running backward down the chisel, and thereby rendered liable 
to crack or shiver or break when the chisel was struck by the plain- 
tiff. 

The third count allèges ail the allégations of the first count, and al- 
lèges further that the métal in the chisel was unfit, improper, and inad- 
équate for use in the way and for the work then and there required of 
the plaintiff. 

For a fourth count, after making the first count a part, it further al- 
lèges that the blacksmith improperly heated, dressed, and tempered the 
chisel, by reason of which, while plaintiff was using it as his duties re- 
quired, said chisel broke, splintered, or shivered back from its cutting 
edge, and a fragment destroyed the sight of plaintiff's eye. 

Chapter 6521 of the Laws of Floricla, § 1, defines hazardous occu- 
pations, among them railroading. Section 2 provides that persons, 
etc., mentioned in section 1 shall be liable in damages for injuries in- 
fhcted upon their agents and employés caused by the négligence of 
such persons, etc., their agents and servants, unless such persons, etc.,. 
shall make it appear that they, their agents and servants, hâve exercis- 
ed ail ordinary and reasonable care and diligence ; the presumption in 
ail cases being against such persons, etc. Section 3 then provides that 
such persons, etc., shall not be liable for injuries wliere the same is 
done by the employé's consent or caused by his own négligence, but if 
the employé injured and the persons, etc., mentioned in the first section, 
or their agents or employés, are both at fault, the injured employé 
may recover, his damages to be decreased or increased in proportion to 
the amount of default attributable to both, provided that damages shall 
not be recovered where the injury occurs through the négligence of 
the injured employé and a fellow servant jointly engaged in perform- 
ing the act causing the in jury, and the employer is guilty of no négli- 
gence contributing to the injury. Section 4 does away with the doc- 
trine of "assumption of risk," in every case where the injury is at- 
tributable to the négligence of the employer, his agents or servants. 
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[1] The first count of the déclaration is predicated on the duty of 
the défendant to temper and dress the chisel to be used by the plaintiff 
in his work, and that the blacksmith was employed by the défendant to 
do this work, and the work was so neghgently donc by the blacksmith 
that, upon the plaintiff using the chisel as he was required to do, a 
pièce of the cutting edge fiew off and destroyed the sight of his eye. 

Then follows a gênerai allégation that the défendant failed to use 
proper précaution for the protection of the plaintiff, and to furnish 
safe tools with which he was to do the work. This allégation follows 
the charge of négligence of the blacksmith and négatives the idea that 
the lack of précaution or the failure to furnish safe tools was the proxi- 
mate cause of plaintiff's injury. There is no fact alleged in the déc- 
laration to show that the chisel furnished was defective; but, on the 
contrary, the direct allégation that the blacksmith's négligence in tem- 
pering it was the proximate cause of the injury is made. Thèse al- 
légations, taken with the further direct charge that the "steel chisels 
were required to be tempered and dressed by the défendant," makes the 
gênerai language above noted surplusage. 

[2] The plaintiff, if he can recover upon the first count, must do so 
under and by virtue of chapter 6521, Laws of Florida 1913, the terms 
of which are set out above. Unless he falls within the terms of that 
act, the doctrine of injury through the négligence of a fellow servant 
would apply. 

What I hâve said above in regard to the gênerai charge of the failure 
of the défendant to furnish suitable tools to do the work applies equally 
to the charge in the third count that the métal in the chisel was unfit, 
improper, and inadéquate for use in the way and for the work then 
and there required of the plaintiff'. If the proximate cause of the in- 
jury was the "négligence of the blacksmith, any other defect or négli- 
gence is of no moment. 

The second and fourth counts charge négligence of the blacksmith 
more definitely, and in respect to the causte of action are the same as 
the first count, and governed by the same rule. 

The Suprême Court of Florida, in G., F. & A. Ry. Ce. v. King, 
74 South. 475, in the majority opinion, construes this particular act. 
On page 477 of 74 South, the Court say : 

"This statute was intonded to define the liability of eniployers for Injuries 
to employés engaged in the hazardous occupations thereiu stated." 

Among thèse is "railroading." It then proceeds to define, on page 
478 of 74 South. "railrOading," as used in this statute, to mean "work 
upon a railroad," and "the business of constructing railroads." 

The same court, in Stearns & Culver Lumber Co. v. Fowler, 58 
Fia. 367, 50 South. 682, disçussing the power of the Législature, say : 

"The législature may exercise a wide Inwmalîing di.scretion as to re.gulatlng 
employments, and tlie liahilities and remédies Incident thereto, when the 
classifications adopted for législative régulation or change are not purely 
arbitrary, and are made with référence to real and practical difCerences In 
employments, and not merely to différent employers." 

In the instant case the plaintiff was a machinist in the employ of 
the défendant in its machine sho^îs, either to "work upon" or "the 
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business of constructing" a railroad. His work was no more hazard- 
ous, nor, so far as the déclaration discloses, other or différent from 
machinists employed in any machine shop owned by corporations or 
persons, other than a railroad. If this plaintifï can claim the rights 
given under chapter 6521, supra, simply because the shop was owned 
by, and he was the employé of, a railroad company, it would be a clas- 
sification of "employers," and not "employments," and this the Légis- 
lature cannot do. 

■I am of opinion, therefore, that the déclaration does not state a case 
falling within the terms of chapter 6521, supra. 

As before noted, the allégations show that the plaintifï was injured 
through the négligence of a fellow employé, not through the failure of 
the employer to perform the duty assumed of exercising reasonable 
care and diligence to provide the employé with reasonably safe ma- 
chinery, tools, and implements to work with, and suitable and compé- 
tent fellow employés to work with him. Stearns & Culver Lumber Co. 
V. Fowler, 58 Fia. 368, 50 South. 680. 

The principles announced by the court are amply sustained by the 
many cases cited in the opinions. 

The defendant's demurrer must therefore be sustained. 



UNITED STATES v. GRAND RAPIDS & I. RT. 

(District Court, E. D. Michigan. October 5, 1916.) 

(Syllahus hy tlie Court.) 

1. Railroads <©=>229 — Opération — Safety Appliance Act. 

Tlip main purpose of section 1 of Safety Appllanee Act March 2, 1893, 
c. 19(i, 27 Stat. 5,'îl (Comp. St. 1916, § 8605), was to save the llves and 
limbs of tliose meii who theretofore had been required to go on the tops 
of moving trains to set the hand brakes. 

2. Railroads <S=3229 — Opération — Safety Appliance Act. 

The law requlres that the speed of trains shall be controlled by the use 
of tho power or air brake, and prohlblts the use of hand brakes for that 
puri)oso. 

3. Railroads <S=>229 — Safety Appliance Act^Scope of Act. 

In a suit against a carrier based on the allégation that in certain spé- 
cifie Instances the speed of its trains was controlled by the use of the 
hand brakes, and not by the use of the power bralies, évidence tendlng to 
■show tliat, by reason of the steep grade over whlch the movements com- 
plaliicd of were niade, the former method of control is safer than the lat- 
ter, hfld iuimaterlal ; the question of safety having been consldered and 
determined by Congress when the law prescriblng the method of control 
was enacted. 

At Law. Action by the United States against the Grand Rapids & 
Indiana Railway. Judgment for plaintiff. 
The following stipulation of facts was agreed to: 

(1) That the défendant is, and was during ail the times mentioned in sald 
causes of action, a common carrier engaged in interstate commerce by rail- 
road in the .state of Mlchig/m. 

(2) That the Une of defendant's railway in the state of Michigan, including 
the part of the Une from Èlmlra, in the state of Mlcliigan, to Boyne Palis, in 

€==>For other cases see same topic & KEY-NUMBER in ail Key-NumbBred Dlgests & Indexes 
244 F.— 39 
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said State, was during sald times part of a througli Mgliway o£ interstate 
commerce. 

(3) That tlie défendant operated over its Une of railroad and over the part 
of the line from Elmira to Boyne Falls and witliiu the jurisdittion of tliis 
court its certain freiglit trains alleged in the said causes of action, to vvit: 
^sovember 29, 1915, train second 65, drawn by engine 85; Noveniber .'ÎO, 1915, 
train 65, drawn by engine 87 ; December 2, 1915, train extra nortli, drawn by 
engines 28 and 81 ; Deceriiber P,, 1915, train 65, drawn by e:ngine 85 ; December 
4, 1915, train 65, drawn by engine 81. 

(4) That each of said trains was then and there engatged in tlie movement 
of interstate commerce. 

(5) That the railway of the défendant continues and runs nortliward from 
Cadiliac, Mich., to Maclcinaw City, Mlch., On the, Straits of Blackinac, a dis- 
tance of 128 miles. Intermediate stations are Blmlra, 68 miles north of Cadil- 
lac, and Boyne Falls, 9 miles north of Blmlra. Tlie former erossing of the 
Boyne City, Gaylord & Alpena Railroad was 1 mile north of Boyne Falls at 
milepost;409, plus 3,300 feet. ' 

(6) That tlierç is a steep grade known as Boyne Hill descending to the north 
from a point at milepost 401 (4,900 fe'et north of the station at Elmira) to 
Boyne Falls !(mllepost 409), and thence on to the point of said former eross- 
ing (milepost 409, plus 3,300 feet), a distance of approximately 8% miles. The 
élévation at a point 400 feet north of Elmira station is 1,231 feet. At mile- 
post 401 the élévation is 1,221 feet At milepost 409, Boyne Falls, the éléva- 
tion is 703.69 feet. At milepost 409, plus 3,300 feet, the élévation is 666 feet. 
The descent from milepost 401 to .milepost 409, plus 3,,300 feet, is 555 feet. 
For the 5 miles next north from milepost 401 the down grade is 73.9 feet in 
every mile. From the nortlierly end of sald 5 miles the railway track de- 
scends 3% miles to milepost 409, plus 3,300 feet, upou a continuous grade, 
which is for nearly ail that distance more than 1 per cent. ; that is, 1 foot in 
every 100 feet, being a considérable part of that distance 1.2 and 1.3 per cent. 
in every 100 feet. The élévation at Petoskey, 15 miles north of said railroad 
erossing. is 650 feet. 

(7) That each of the said trains mentioned in the first, second, fourth, flfth, 
and sixth counts in the déclaration were run north from Cadillac to Mackl- 
naw City. There were 40 cars in train second 65, November 29, 1915 ; 52 cars 
in train 65, November 30, 1915 ; 74 cars in extra train, December 2, 1915 ; 65 
cars in train 65, December 3, 1915 ; and 53 cars in train 65, December 4, 1915. 
Each of said trains made a stop at Boyne Falls Station. 

(8) Tliat each of the locomotive engines drawing the trains mentioned in 
said flrst, second, fourth, flfth, and sixth counts in the déclaration was at the 
time fuUy equlpped wlth a power-drlvlng wheel brake and appliances for op- 
erating the train brake System upon sald trains and upon the cars therein, 
and that not less than 85 per cent, of the cars In each of said trains were at 
the time equlpped with power and train brakes as requlred by section 1 In Aet 
March 2, 1893, and in sections 1 and 2 in Act March 2, 1903, c. 976, 32 iStat. 
943 (Comp. St. 1916, §§ 8613, 8614), and the order of the Interstate Commerce 
Commission June 6, 1910, and that ail the said equipment and appliances and 
the train brake System were at the time in good order and repair and etficîent 
condition and properly connected for use. 

(9) That ail the cars in said trains were at the time equlpped with efficient 
hand brakes as requlred by section 2 in Act Aprll 14, 1910, c. 160, 36 Stat. 298 
(Comp. St. 1916, § 8618), in good condition and working order. 

(10) That the handling of sald trains was in accordance with the following 
gênerai order Issued by the défendant from the superintendent's office, in ef- 
f ect on tha dates aforesald r 

"Ail concerned: 

"Ail frelght trains of 10 or more cars descending Boyne Hill, between KS 
tower and FA siding, must be controUed by hand brakes, and air brakes are 
not to be used unless It is évident that the trains can not be controUed by 
hand brakes or unless necessary to usé air brake to make stop. 

"Ail freight trains must eome to a dead stop just before commencing to de- 
scend Boyne Hill, and set a svifficient number of hand brakes to properly con- 
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trol thé traiiij and inust also test their air brakes at the same time and know 
tkey. are in proper worliing order. 

. "In addition to tlie liand brakes two or three rétainers must be used ail tlie 
way down the grade to avoid possible daiuage to cars lu rear of train in case 
air brake is applied and released. 

"When possible to avoid it, the same rétainers or the same hand brakes 
should not be used ail the way down the hill, accouat dangerous heatihg of 
wheels, When neeessary to change i-etaiuers or hand brakes, fr-esh' rétainers 
or hand brakes sliould be set before the old onos are released. 

"When, a frelght train descendiiig lîoyne Hill is belugeontroUed hy hand 
brakes, the euglneman nmst give a warning of two short and one long wliis- 
tles before applying the air brakes to'givfe warning to train crew that air 
hrake îg about to be applied. J. W. Hunter, Superintendent." 

In addition to the foregoing Stipulation of factS, certain oral testlmony was 
offered by the défendant tending to prove that it'wa.s safer to coutrol the speed 
of thèse trains by the use of hand brakes rather than by power brakes, and 
opposiug testimony on this issue was ofCered in rebuttal by plaintlfï. 

John E. Kinnane, U. S. Atty., of Détroit, Mich., and Roscoe F. 
Walter, Spécial Asst. U: S. Atty., of Washington, D. C, .for plaintiff. 
James H. Campbell, of Grand Rapids, Mich., for défendant. 

On Motion to Direct Verdict. 

TUTTLE, District Judge (after stating the facts as above). Neither 
the court nor the jury makes the law. This law, like the other laws 
that we hâve to do with in this <:ottrt, is made by the Congress. It is 
the duty of thë court to state to the jury what thèse laws pa§sed by the 
Congress mean, and, having donc that, it is the duty of the jurqrs to 
find out whàt the facts are, when facts material to the issue are in dis- 
pute. Now, in this case the attorneys hâve been good enoUgh to save 
us a great deal of trouble by stipulàting what the facts are, except in 
regard to one matter. The government contends that this one élément 
of the facts in dispute is not material to this case. The only élément 
about which there is any dispute at ail is whether or not it is^safer in 
operating defendant's heavy freight trains over the grade in questipn 
to use the hand brakes in connection. >vith the air brakes. The rail- 
road very frankly and fairly admits what rule it had in forcé and what 
it required its men to do, and the condtictor, engineer, and bràkeman 
for the railroad hâve very frankly told us how tliey did operate the 
trains under that rule, which agrées substahtially with what the gov- 
ernment inspectors who were there and rode upon the trains, say they 
did, so that there is no dispute about what the railroad did and how 
it had its trains equipped. The ohly thing that there is any dispute 
about at ail is a conclusion of fact as to whether or not it is safer to 
operate a train as the défendant railroad company required it to be 
operated and did operate it, or to operate it by the air brakes alone. 
Now, 1 charge you that this conclusion of fact is not a material élément 
in this case, and does not make any différence. That is a question 
which the Congress determined when it passed the law. Congress 
made the law, and, right or wrong, determined that very matter ; and 
it saves you the necessity of deciding that issue of fact.' The very 
first paragraph of the law in question is : 

"Be it enaeted by the Senate and Ilouse of Représentatives of the l'nited 
States of America in Congress assembled, l'hat from aud" after the flrst day 
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of January, eighteen hundred and ninety-eight, it shall he unlawful for any 
eommon carrier engaged In Interstate commerce by rallroad to use on Its line 
aiiy locomotive engine in moviug Interstate traffie net equipped with a power 
driving wheel brake and appUanees for operatlng the train brake System, or to 
run any train in sucli traffie after said date that bas not a suffident number 
of cars In it so equipped with power or train brakes tliat the engineer on the 
locomotive drawing such train ean control its speed, wlthout requiring brake- 
men to use the eommon hand brake for that purpose." 

[1, 2] Now, the purpose of that law, the purpose of that section, at 
least the main purpose of it, was tp save the life and Hmb of those men 
who theretofore had been required to go out on top of those trains 
while they were in motion and turn the brakes, The purpose was to 
require not only that the train should be equipped with power brakes, 
but also that the power brakes should be operated, It would be a use- 
less law that required such equipment, but still permit a rule or régu- 
lation by the carrier that prohibited the use of such equipment and 
required the use of the old hand brakes. The purpose of Congress 
was to fix it so that the engineer from his cab could check his train 
by the use of the air, hold it, and stop it, without requiring thèse brake- 
men to run along on the tops of the trains and turn the brakes. It is 
the duty of the courts to interpret that law in the light of the purpose 
for which it was enacted, and, if possible, td give to it the meaning 
which the Congress had in mind when enacting the law. It seems plain 
to me that that was the purpose and that is the meaning. Now, if that 
was the purpose, then the législative branch of the government bas de- 
termined what is required of the railroads, and it is not necessary 
every time a lawsuit is tried under that act for the court and the jury 
to find out whether it is better to use hand brakes or power brakes. I 
permitted proof in regard to that issue in this case because I did not 
know what the facts were, and you did not know what the facts were, 
when we started out with the lawsUit. I wanted the record to show 
clearly whether or not this was a case where an attempt had been made 
by the train crew to use the air brakes and they had failed to work, 
and that then the brakemen had gone out on the train and set the 
brakes. That would raise a différent question and one that it is not 
necessary to pass upon in this case. 

[3] The grade in question has existed for many years and is a part 
of the roadbed over which every train that passes over that route has 
to go. In the so-called Great Northern Railway Co. Case, 229 Fed. 
927, 144 C. C. A. 2.09, it was held as follows : 

"Aslde from the language of the act and the amendments, there is external 
évidence that it was the Intention of Congress thereby to make it unlawful to 
require brakemen to use hand brakes in the ordlnary management and move- 
ment of freight trains in Interstate commerce." 

It was partially in view of the foregoing language used by the Cir- 
cuit Court of Appeals of the Ninth Circuit that I permitted the testi- 
mony to be taken and the record in this case to be made, so that we 
might know whether the things complained about by the government 
had been donc in the ordinary opération of the railroad. 

I say to you as a matter of law that the things complained of by 
the government, as shown by this record, were in the ordinary opéra- 
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tion of the railroad. In other words, it was not any unusual or spécial 
situation existing at tliat time. This was the usual grade, the usual 
train, and operated in the usual way according to the rules promulgated 
by the railroad company. The thing donc was not made necessary by 
some emergency, but it was the usual ordinary opération of the train 
in accordance with the rule that the government is complaining about. 
It is admitted that the trainmen in every instance, while descending 
this grade and while the trains were in motion, were required to go on 
top of the cars and turn the hand brakes, and that this was contemplat- 
ed by the rule. 

Now, giving the défendant the most favorable view of ail the testi- 
mony — in other words, assuming that you were to find by your verdict 
that it was safer to use the hand brakes in connection with the air 
brakes — I would still be compelled to charge you that, even though 
that was true, the défendant must operate their trains according to the 
law. The law requires that the speed of trains engaged in Interstate 
commerce, or hauled over a highway of Interstate commerce, shall be 
controlled by the use of power brakes on said train operated by the 
engineers on the locomotives drawing such trains. The law prohibits 
the control of the speed of trains engaged in Interstate commerce, or 
hauled over a highway of interstate commerce, by the use of hand 
brakes on the cars in such train. After a careful study of the act, 
I believe that is the interprétation that should be given to it, and it is 
particularly my duty to so interpret the law, in view of the décision of 
the Fourth Circuit Court of Appeals in the case of the Virginian Rail- 
way Co., Plaintiff in Error, v. United States of America, decided May 
4, 1915, 223 Fed. 748, 139 C. C. A. 278, and the décision in the Ninth 
Circuit in the case of the United States of America, Plaintiff in Error, 
V. Great Northern Railway Co., Défendant in Error, decided Febru- 
ary 14, 1916, 229 Fed. 927, 144 C. C. A. 209. 

, So, I charge you, gentlemen of the jury, and direct you to return a 
verdict in favor of the plaintiff, the United States of America, and 
against the défendant, the Grand Rapids & Indiana Railway Company 
finding the défendant guilty as charged in ail five of the counts of the 
déclaration now hère on trial, namely, counts 1, 2, 4, 5, and 6, and the 
clerk will take your verdict accordingly. 



In re SXICIX. 

(District Court, X. I). New Yorli. AuRUst 22, 1917.) 

Bankruptcy <S=3410 — I)t.sciiai«;e — Timr fok FIlino Appucatioît. 

l'inler Riiukr. Act .Fiily 1, 1S!)S, c. 541, § 14, sulid. "a," ,"50 Stat. 550 
(Comp. St. 1910, § 9.")98), providiiit; tliut "any person may, after tlie expi- 
ration of onc montii. and witliin tlie next twelve nioiitlis, subséquent to 
being adjudged a Imukrupt," tile an applicati<m for discharge, sucli appli- 
cation must l)e filed within 12 niontlis subsecpient to tlie adjudication, and 
under tlie further provision of sald section that when an extension of 
tinie lias heen granted tUe api)lication "may be filed within but not after 
the expiration of the next six months" the court is without power to 
grant a discharge on an application tiled more than elghteen months after 
the adjudication. 



e=>For other cases see same topic &. KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. Bankrupict ®=»410—Pischarqe— Extension or Time fou Fïi-ino Appli- 
cation. . " .' 

The right oî a bànkrupt to apply for û. discharge is in no way affected 
by the progress of tlie settlement ot his estate, and the faet thatno trus- 
tée was appointée! witliin a year after adjudication doeis not çjjtitle liini to 
an extension of time for flling lils application on the ground that he was 
"unavoldably prevented" from flling it wlthin that time. 

In Barikrtiptcy. In the matter of C. Edward Snell, bankrupt. On 
application for extension of time to file application for discharge. Dê- 
nied. 

This is an application by the bankrupt for an order extending the 
time in which to file his application for a discharge, more than 18 
months from the date of adjudication having expired, but the appli- 
cation for such extension being made within 19 months of the adju- 
dication. 

Marry J. Mosher, of New Berlin, N. Y., for petitioner, 

RAY; District Judge. [ 1 ] The above-named bankrupt, C. Edward 
Snell, was duly adjudged a bankrupt on the 12th day of January, 19l6. 
This application for an order extendihg the time in. which a pétition 
for a discharge may be filed to Àugust 12, 1917, or 19 months from 
the date of adjudication, was presented Augusfô, 1917, or 18 months 
and 25 days after adjudication. The pétition is dated July 10, 1917, 
but was verified by the bankrupt July 30, 1917, and presented to the 
court 7 days later. 

There is rio daim that the neglect to file at an earHer day was 
Caused by any failùre of the mails or neglect of any post ofiice em- 
ployé or any nCglect of any officer of the court. Does the applica- 
tion corne too late? Bankruptcy Act, § 14, subd. "a," provides that: 

"Any person may, after the expiration of. one nionth and wlthin the next 
twelve months subséquent to being adjudg(^ a bankrupt, flle an àpt)llcatlon 
for a discharge in the coOrt of bankruptcy In which the proceedings are pend- 
Ing; if It shall be made to appear to the .1udge that the bankrupt was unavold- 
ably prevented îrotn flling it within such time, it may be flled within but not 
after the expiration of the next six months." 

The bankrupt contends that under this provision of the Bankruptcy 
Act he could not file his application for a discharge until the expira- 
tion of one month from his adjudication, and that he had 12 months 
after the expiration of such one month, or 13 months from his ad- 
judication, in which to file his application for a discharge, and that 
in case he was unavoidably prevented from filing it, as he claims he 
was, within such 13 months "(such time)," then the court may permit 
such application for a discharge to be filed within the next 6 months, 
that is, within 19 months from the adjudication. This construction 
disregards the plain wording of the law, viz. "and within the next 
twelve months subséquent to being adjudged a bankrupt, file an appli- 
cation for a discharge," etc. He may not file his application within one 
month of the adjudication, but may within the 12 months next subsé- 
quent to or folio wing the adjudication, not the 12 months next fol- 
lowing or subséquent to the expiration of the month following ad- 

<S=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



IN KE SNEL 615 

judication, and during which month lie caiinot file his application for 
a discharge. This is the construction placed on this subdivision of 
section 14 of the lîankruptcy Act by most of the text-books and nearly 
ail the décisions on the subject. Collier on Bankruptcy (lOth Ed.) 317, 
says : 

"The ii^iilicatioii slioiild lio filcd after one nioutli aiid witbin 12 months sub- 
Ke(iu('jit to tiu' adjudiciition." 

lîlack on Bankruptcy says: 

"As 1o tlic liiuitiitiou of 12 months, (his frives thf h.iiiknitit a year and a 
dii.v .froiii vh(> date of adjudication, and no loiif^ia-, uulcss tUu lime is exteuded 
by the ,iudf.'e for cause .«iiown as above stated." 

He aiso says, citing sever.al cases : 

"And tlio limitation of tlie statuts is Iniperative, and not movcly diroctory, 
If the 12 nKaitlis hâve oxjjired without the tiling of an apiilioation (saring in 
the case wliere tlie banliru])t was nnavoidal)ly i»reventod froni acting in tinie), 
it is not within the disci-ction or authority of tlie court to entertaiji the appli- 
catij)n or to grant a discliarge, but its jurisdictiou and authority lu this par- 
ticular are at an end." 

In 3 Remington on Bankruptcy, 2280, § 2423, the author says: 

".The lianl<rupt niay file his pétition for a discharge at any timc after the 
expiration of a month and before the expiration of a year froni thé adjudica- 
tion of bankruptcy." 

This author also says (volume 3, § 2427) : 

"The bankruptcy court bas no jurisdictiou to graut a diseharge on a péti- 
tion filed after the expiration of IS niontlis froni the date of adjudication. A 
discharge granted ou a pétition for a discharge filed thereafter is nuil and 
void." 

He cites In re Knauer, 13 Am. Bankr. R. 503 (D. C.) 133 Fed. 805; 
In re Wagner, 15 Am. Bankr. R. 101 (D. C.) 139 Fed. 87; In re Von 
Borries, 21 Am. Bankr. R. 849 (D. C.) 168 Fed. 718; In re Loughran, 
32 Am. Bankr. R. 330 (D. C.) 215 Fed. 271; Bacon v. Bufïalo Cold 
Storage Co., 27 Am. Bankr. R. 736, 193 Fed. 34, 113 C. C. A. 358; In 
re Richter, 27 Am. Bankr. R. 215 (D. C.) 190 Fed. 905. He also cites, 
contra, In re Walters (Otto E.), 31 Am. Bankr. R. 565 (D. C.) 209 
Fed. 132. 

Eoveland on Bankruptcv, vol. 2 (4th Ed.) p. 1295, § 712, says, citing 
In re Knauer (D. C.) 133 Fed. 805, 13 Am. Bankr. R. 503, In re 
Lewin (D. C.) 135 Fed. 252, 14 Am. Bankr. R. 358, In re Anderson 
(D. C.) 134 Fed. 319, 14 Am. Bankr. R. 221, In re Fritz (D. C.) 173 
Fed. 560, 23 Am. Bankr. R. 84, and In re Wolff (D. C.) 100 Fed. 430, 
4 Am. Bankr. R. 74: 

"A pétition filed more than 12 months and less than 18 months after the 
adjudication will not be heard imless leave to file it lias beeti granted by the 
court after liearing the relisons for delay ex parte and ^^•itllout notice to credl- 
tors, and this leave will not be granted by a nunc pro tune cntry more than IS 
months after the adjudication." 

The text-writers do not discuss the question on its merits, but 
simply State the décisions cited by thera as the law. The statements 
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in thèse text-books are little more, if anything more, than a digest of 
the cases bearing on the subject. 

If the true construction of the words "subséquent to being adjudged 
a bankrupt" in the law is that they were placed there solely to prevent 
the fihng of a pétition for a discharge before adjudication, which ad- 
judication follows a voluntary pétition as matter of course, then the 
words "within the next twelve months" woiild clearly refer to the 
words "after the expiration of one month," and the true reading would 
be "any person, subséquent to being adjudged a bankrupt may, after 
the expiration of one month and within the next twelve months, file 
an application," etc. As the section is written in the statute it is, I 
think, quite clear that the Congress intended that the bankrupt should 
be debarred from filing his pétition for a discharge for one month 
after his adjudication as a bankrupt, giving that time for his creditors 
to make inquiry and examine the bankrupt and witnesses prior to the 
filing of an application for a discharge. Then comes the fixing of 
the time, limitation of time, within which the application for discharge 
must be filed, and then the right to an extension of time by order of 
the court in case he (the bankrupt) is unavoidably prevented from fil- 
ing his application within the 12 months next succeeding the adjudi- 
cation. 

[2] This has been the geuerally adopted and accepted construction 
of the statute. For some years I hâve steadily adhered to this con- 
struction and hâve repeatedly refused to départ therefrom, and hâve 
held that applications for a discharge not filed prior to the expiration 
of the 12 months succeeding the adjudication corne too late, and that 
applications for an extension of time in which to file an application for 
a discharge must corne to the court or judge within the 18 months 
succeeding adjudication, or be on their way in time to reach the court 
within such period and delayed in reaching the judge by the act or 
acts of some person or persons other than the bankrupt or his attor- 
neys or agents or some unavoidable accident. Hère the only excuse 
ofi^ered by the bankrupt for not filing his application in timeis that 
the référée failed to notify him or his attorney of his décision as to 
the necessity of appointing a trustée, which appointment the référée 
finally decided not to make. But delay by the court or référée in con- 
ducting the bankruptcy proceedings proper or in deciding questions 
relating to the due administration of the estate arising therein affords 
no excuse for not filing the application for a discharge within the time 
fixed by statute. The décision or détermination of such questions in 
no way affect the right of a bankrupt to file his application for a dis- 
charge. Says Loveland, vol. 2, p. 1296 (4th Ed.) : 

"It will be observed tliat the time within AVhich an application [for a dis- 
charge] may be made is not de])eiideiit at ail upon the progress made in the 
administration of the estate. Assets may or may not hâve come into tho 
hands of the trustée. ïhe estate may hâve been wholly or partly distrlbuted. 
It is immaterial whetlier any divldend has been declared or not." 

So it is wholly immaterial whether or not a trustée has been appoint- 
ed. If the bankrupt has not been guilty of any of the acts or omissions 
barring a discharge, he is entitled to file his application for a discharge 
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and hâve it granted after the expiration of one month f rom his adjudi- 
cation, no matter what the condition of the proceedings as to the ad- 
ministration of the estate may be. 

The application for an extension of time in which to file the péti- 
tion for a discharge must be denied on both grounds. 

So ordered. , 



SIMON BORG & CO. et al. v. NEW ORI.KANS CITY H. CO. et al. 

(District Court, E. D. Ijouisiana. August 2, 1917.) 

No. 15457. 

1. Corporations (®=35S3 — Consolidation — Construction of Statute — 

"TiriiKE-FoTiRTiis op All Stockiiolders." 

Xho provision of La. Act No. 100 of 189S, requiring a vote of "thrce- 
fonrths of all the stockiiolders" of each corporation to effect a consolida- 
tion, means three-fourths of the nuuiber of shares and not of the holders, 
where by tlieir charters each share of stock is entltled to one vote. 

2. Corporations ©=5l94 — Stocktioi-dees' Meetings— Legality of Action. 

Stockholders o£ a corporation who were présent and voted at a stock- 
holders' meeting eannot attack the validity of the action taken, on the 
ground that the officers who called the meeting were not legally qualifie<l. 

3. Street Railroads <S=51 — Consolidation— Review by Courts. 

A consolidation of street railway coinpanies, efîected by the vote of a 
large niajority of the stock, h(M not so ineciultable on its face as to war- 
rant intervention by a court of equity, at suit of minority stockholders, 
before its etïect on tlielr Interests can be known. 

4. Equity <®=>38 — Rétention of .Turisdiction for Future Relief. 

In a suit Ijy minority stockholders to enjoin the carrying out of a plan 
for consolidation of the corporation with others, where Injunction is 
denied on the ground that tlie consolidation has been lawfuUy approved 
by a niajority of the stockholders, the court may proi)erly retain jurls- 
diction to grant any équitable relief to wliicli coniplainants may appear 
to be entitled after the effect of the consolidation is known. 

In Equity. Suit by Simon Borg & Co. and others against New Or- 
léans City Railroad Company and others. Decree for défendants. 

Lazarus, Michel & Lazarus and David Sessler, all of New Orléans, 
La., for plaintiffs. 

Howe, Fenner, Spencer & Cocke and McCloskey & Benedict, all of 
New Orléans, L,a., for défendants. 

POSTER, District Judge. In this matter the pleadings are too 
voluminous to be concisely stated. The case is this : The New Or- 
léans Railway & Light Company (hereafter called the Railway Com- 
pany) is a holding company, owning nearly all the stock, say from 97 
to 100 per cent., of the following named corporations, to wit, the New 
Orléans City Railroad Company (hereafter called the City Company),, 
the Orléans Railroad Company, the New Orléans & Carrollton Rail- 
road, Light & Power Company, the New Orléans & Pontchartrain 
Railroad Company, the St. Charles Street Railroad Company, and the 
Jeiïerson & Pontchartrain Railway Company. Thèse companies con- 
stitute together the street railway system of the city of New Orléans. 

<S=3For other cases see saœe topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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The Railway Company aiso ovvns nearly ail the stock of the New 
Orléans Lighting Company and the New Orléans Cas Light Company. 
Ail of thèse companies maintain their corporate existence and the légal 
ownership of their franchises and physical property. The Railway 
Company itself owns a few miles of track, mainly extensions of the 
franchises of the other companies. The Railway Company opérâtes 
the property of the City Company by virtue of a lease entered into on 
-March 31, 1902, which runs to December 31, 19.S5, approximately the 
date of the expiration of the City Company's franchises. The plain- 
tiffs and interveners together own 650 shares of the common stock 
of the City Company and 8 shares of its preferred stock, less than 1 
per cent. The Railway Company owns over 97 per cent., the balance 
l3eing held by some 36 individual stockholders. 

On May 22, 1916, the meetings of stockholders of the said street 
railroads were held, and a plan of consolidation under the provisions 
of Act 100 of the General Assembly of Louisiana of July 12, 1898, 
was agreed to. At the meeting of the City Company plaintifïs ap- 
])eared through counsel, and protested against the adoption of the plan 
without avail, and thereafter the bill was filed. 

The bill prays that the consolidation agreement be held null and 
void, and for an injunction to prevent its exécution. By a supple- 
raental bill the cancellation of the lease from the City Company to the 
Railway Company and the appointment of a receiver to take charge 
of and operate the property is asked. By a second supplemental bill 
the prayer for the annulment of the lease is abandoned, but a receiver 
to superintend the lease is asked for. The interveners join with the 
plaintiffs and ask the same relief. 

There are two main questions to be considered : First, is the con- 
solidation illégal under the law of Louisiana? Second, is the proposed 
exchange of stock so inéquitable as to warrant the interférence of a 
coiul of equity? 

[1] On the first question, it is contended on behalf of plaintifïs 
that, under the provisions of Act 100 of 1898, the consolidation was 
required to be approved by a three-fourths majority of the stockhold- 
ers, and this means that the vote is to be counted per capita, regardless 
of the number of shares held by each stockholder; and, further, if the 
vote could be by shares, under the provisions of the law of Louisiana 
(section 7 J., Act 267 of 1914), the Railway Company could not legally 
vote more than 10 per cent, of the stock held by it, and therefore the 
consolidation was not approved by a three-fourths majority of the 
stockholders counted either way. There is no doubt that three-fourths 
of the stockholders, per capita, did not vote in favor of the consoli- 
dation. 

Act 100 of 1898, par, 2, § 1, reads: 

" * * * And that no such consoUclntion sJiall be consummated or coni- 
lileted until it and the terms and conditions thereof shall hâve been approved 
by three-fonrths of ail the stockholders of each ot' such Consolidated com- 
panies. • . • * " 

There are other acts, to wit, Act 39 of 1877, Act 38 of 1882, and 
Act 259 of 1916, amending Act 100 of 1898, ail dealing with public 
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service corporations and having the same provisions, while Act 158 
of 1874, authorizing the consolidation of business and manufacturing 
companies, requires the consent of the owners of at least three-fifths 
of the capital stock of each company. 

It is urged with great force and earnestness on behalf of the plain- 
tiffs that it was the intention of the Législature, when dealing with 
the consolidation of public service corporations, to require the con- 
sent of three-fourths of the stockholders regardless of the number 
of shares, and that this was for the purpose of protecting the minority 
stockholders. Act 100 of 1898 and the other acts in pari materia hâve 
not been considered by the Suprême Court of Louisiana. As uphold- 
ing their contention, plaintifïs rely upon the case of Taylor v. Gris- 
wold, 14 N. J. Law, 239, 27 Am. Dec. 33. In this case the court ap- 
plied the common-law rule, and held illégal a by-law of a corporation 
granting a vote to each share of stock, in the absence of any statute 
of the State or any provision of the charter. The défendants rely upon 
a number of cases, two of which are in point. In the case of Los 
Banos v. Jordan, Secretary of State, 167 Cal. 327, 139 Pac. 691, the 
Suprême Court of California construed a provision of the Civil Code 
of California, and held that the words "majority of stockholders" 
means a majority in interest of the stockholders, and not a majority in 
numbers only. In the case of Mower v. Staples, 32 Minn. 284, 20 N. 
W. 225, the Suprême Court of Minnesota held that a majority of stock- 
holders, as ordinarily used, means a majority per capita when the 
right to vote is per capita, and a majority of stock when each share of 
stock is also entitled to a vote. The common-law rule has no applica- 
tion in Louisiana, and I am inclined to agrée with the conclusion 
reached in the two cases last cited. By the provisions of the charters 
of ail the companies interested in the proposed merger, each share of 
stock is entitled to one vote. In view of thé modem trend in rnatters 
of this kind, it seems to me that the more logical and better interpréta- 
tion to put upon the statute is that what constitutes a majority of stock- 
holders and the manner of voting should be determined in each case 
by the provisions of the charters of the merging corporations. 

Act 267 of 1914, known as the Corporation Act, § 7 J., is as follows : 

"Corporations may hold stock In other corporations, and the capital stock 
of one corporation may be Issued for capital stock in other corporations ; pro- 
vided, however, that no corporation shall be permitted to vote more than 10 
per cent, of the capital stock of any other coi-i)oratlon, and whenever a giveii 
per cent, of the stock is rcquired for any purpose, such per cent, shall be cal- 
culated on the total amount of outstanding stock entitled to votel" 

Défendants contend this act has no application to them, as they ac- 
quired their stock before its adoption. This is immaterial, for, while 
the section limits the right of a corporation holding stock in another 
to the voting of only 10 per cent, of its stock, it also éliminâtes the 
surplus stock from considération for ail other purposes. In- this con- 
nection it is clear that the merger was adopted by three-fourths of the 
stock entitled to vote, whether the vote of the Railway Company be 
restricted to 10 per cent, of its holdings or the full number of shares 
àUowed to participâtes 
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[2] Before passing this questiori, there remains to consider thc 
further contention of plaintiffs that the board of directors and prési- 
dent of the City Company were not qualified officers becaiise they 
yvere not owners of sufficient shares of stock in the corporation. There 
is a conflict of provisions in the charter; article 5 merely requirin^ a 
director to be a stockholder, and article 9 providing that, after the first 
board, ail directors shall be holders of 50 shares each, common and 
preferred stock. Each of the directors concerned in this case is the 
owner of one share of stock, and other shares of stock to the extent 
required by article 9 of the charter were standing in their names on the 
books of the company, but admittedly were owned by the Railway 
Company. However, I consider it unnecessary to interpret the pro- 
visions of the charter. The directors and président were officers de 
facto, if not de jure, and any irregularity of their élection would hâve 
no eflfect on the action of the stockholders at the meeting called by 
them, and otherwise regularly held, especially as plaintiffs had notice 
of the meeting and were présent and participated. 

[3] On the second question, it is contended by plaintiffs that the con- 
solidation should be enjoined because grossly inéquitable to the minor- 
ity stockholders, for the f ollowing reasons : That under the lease by 
which the Railway Company opérâtes the property of the City Com- 
pany it is provided that in lieu of rent there shall be a semiannual pay- 
ment of $50,000, to be applied as a dividend on the common stock, 
and a semiannual payment of $62,500, to be applied as a dividend on 
the preferred stock; that the Railway Company shall maintain the 
property in good condition and create a sinking fund for the payment 
of its mortgage indebtedness and the interest on same; that at the 
expiration of the lease the property will be returned to the stockholders 
f ree of any mortgages and incumbrances ; and that, as the lease will 
be extinguished by confusion in the event of consolidation, the stock- 
holders will be deprived of a certain dividend for 39 years and the 
■ownership of valuable unincunibered property at the expiration of 
the lease, for which they will receive stock of doubtful value and with- 
out any guaranty as to its dividends. On the other hand, défendants 
contend that the stock of the new corporation will be more valuable 
than that for which it is exchanged ; that at the expiration of the lease 
the propety will still be burdened with mortgages exceeding $3,700,- 
000, and its value will be very little because of the expiration of the 
franchises. 

[4] Courts of equity, and particularly the fédéral courts, are being 
called upon constantly to superintend the reorganization of public serv- 
ice corporations, and of course will always protect the minority stock- 
holders against an unfair plan proposed by the majority. In this case 
there is much to be said on both sides ; but, in my opinion, whether 
or not the plan proposed is unfair can only be properly determined 
after it is put into exécution. Plaintiffs are the owners of certain 
shares of stock that hâve a definite market value. It is proposed to 
give them other shares of stock that will also bave a market value, It 
is logical to suppose that the street railway system of New Orléans 
can be more economically operated and financed if the property is ail 
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owned by one corporation, and, on ail the facts before me, it is a rea- 
sonable presumption that the stock offered to the plaintiffs will hâve 
equally as much market value as the stock they now own. I think it 
compétent for the court to retain jurisdiction to enforce equality of 
exchange, but it would be inéquitable to the owners of the majority of 
the stock to prevent the consummation of the merger. 

In view of thèse conclusions, and the withdrawal of the demand for 
the cancellation of the lease, it is unnecessary to consider the other 
questions presented by the pleadings. 

The restraining order heretofore issued will be recalled, and the 
prayer for injunction and appointment of a receiver will be denied. 
The bill will be retained for the purpose of granting such other relief 
as the nature' of the case may require within a reasonable time. 



HINMAN V. BARRETT. 
(District Court, N. D. New York. August 21, 1017.) 

1. REjfovAL OF Causes ©=380(4)— Pétition— Allégation Tiiat Parties are 

OiTizENS OF Différent States. 

A pétition for removal of a cause for diversity of cltizenshlp wliicti 
fails to alleste that the parties are citizeus of différent states, but merely 
allèges that plaiiitiff is a résident of one state and défendant a résident 
of another state, In which the action Is brought, is détective. 

2. PLEADiNct <g=385(4) — Time— Order— Stipulation. 

A défendant is not required by law to plead until the time flxed by or- 
der, if the time be extended by order of court, or until the time flxed by 
stipulation, if the other party sees fit to stipulate in writlng that he need 
not auswer or plead until a flxed day. 

3. Removal of Causes "©=84 — Notice of Intention to Fïle Pétition. 

A notice of intention to flle a pétition and bond for removal of a cause 
is sufficient though it does not specify the time and place when it is to be 
presented. 

4. Removal of Causes <g=>94 — Pétition — Notice to Amend. 

Where defendant's pétition to remove an action on the ground of di- 
versity of cltizenshlp by the attorney's error used the vvord "résident" In- 
stead of statlng that the parties vcere "citizens" of différent states, and 
the sucoeeding ternis of the fédéral court are such that granting defend- 
ant's motion to amend vs^ill not cause delay, his motion will be granted. 

At Law. Action by William F. Hinman against Thomas F. Barrett. 
On motion by défendant to amend removal pétition so as to allège the 
diverse citizenship of the parties to the action. Motion granted. 

Reuben S. Calkins, of Albany, N. Y., for plaintiff. 
Stires & Dawley, of New York City, for défendant. 

RAY, District Judge. After service of the summons and complaint 
on the défendant April 10, 1917, he appeared generally by his attor- 
neys and obtained, by stipulation, an extension of time in which to 
serve his answer until May 21, 1917. Just prior to the expiration of 
this time, and in the afternoon of May 2lst, défendant, by his attor- 

®=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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neys, presented to Justice Hasbrouck of tlie Suprême Court, in wliich 
court the action was brought and was then pending, a pétition of re- 
moval with the necessary bond on removal. The défendant served 
notice before filing such pétition that he would présent and file such 
a pétition and bond for removal and apply for the approval of such 
bond, but did not state when or where he would apply or to what judge. 
The notice reads as f ollows : 

"Suprême Court of the State of New York. 

County of Albany. 

William F. Hlnman, Plaintlff, against Thomas F. Barrett, Défendant. 

"Please to take notice that on the 21st day of May, 1917, and immediately 

after the service hereof upon you, we shall flle in the office of the clerk of the 

county of Albany, state of New York, belng the clerk of the Suprême Court lu 

and for said county of Albany, the pétition, a copy of whlch is hereto annex- 

ed, for the removal of the above-entitlcd cause to the District Court of the 

United States for the Northern District of New York, and that we shall also 

rhen and there flle the bond, a copy of which is hereto anncxoil, and at the 

same time apply for the approval of the sald bond, and for such other or fur- 

ther relief as may be just. Yours, («te, Stires & Dawley, Attoriieys for De- 

fendant-Petitioner, 45 Oedar Street, New York, N. Y. 

"To Keubin S. Calkins, Esq., Attorney for Plaintiff, 12' Fine Street, Albany, 
New York." 

Judge Hasbrouck, at 3 p. m. May 21, 1917, on présentation of such 
pétition, notice, and bond, copies of which had been served on plain- 
tifï's attorney at 1 :30 p. m. of that day, approved the bond, and at 
3 :30 p. m. of that day the defendarit filed such pétition, notice, and 
bond in the office of the clerk of the county of Albany, N. Y., in which 
county the venue of the action was laid. The clerk stamped same as 
filed at 3:30 p. m. May 21, 1917. The clerk was then and there re- 
quested to certify such record of the case to the clerk of this United 
States District Court for the Northern District of New York, which he 
did as soon as necessary copies for certification could be made, ànd 
same duly certified were forwarded May 25th, and received and filed 
by the clerk of the United States District Court May 27, 1917. 

It would seem that Mr. Calkins, the plaintifl^'s attorney, ignored such 
papers so served on him for May 25th, the same day the record on re- 
moval' was forwarded to the clerk of the United States District Court, 
he served on defendant's attorney à copy of a judgment in this 
action takçn as on def ault entered in Albany county clerk's office 
May, 24, for $10,398.49, with a notice qf entry of same. Thereupon 
défendant nioyed to vacate and set a$ide such judgment on the ground 
the cause had been removed to the United States District Court, and 
that the state court had lost jurisdiction, and this motion is pending 
awaiting the détermination of this application. No motion to remand 
the cause has been made so far as this court is advised. 

[t] The pétition for removal is defective in that it fails to allège 
that the parties are citizens of différent states. It does allège that the 
plaintifif is a résident, of the state of Fennsylvania, and that défendant 
is a résident of the state of New York, Northern District, in which 
state the action wâs brought, but says nothing as to citizenship, except 
in the prayer it says: 
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"Wherefore your petltioner prays that this cause be removed Into the Dis- 
trict Court of the United States for the Northern District of New York on the 
ground of diversity of cltizenship between the plalntltt and the défendant 
herein," etc. 

The pétition contains the necessary averment as to amount in con- 
troversy between the parties. Thèse statements as to the résidence of 
the parties with the statement in the prayer of the pétition plainly in- 
dicate the ground on which removal was sought, viz. diversity of citi- 
zenship, but are not the équivalent of the necessary allégations of di- 
versity of citizenship. Résidence is one thing, but citizenship is 
another. A person may réside for months or even years in a state 
without being a citizen thereof. 

[2] The plaintiff daims that there was no removal of the cause be- 
cause of this defect in the pétition, and for the reason the removal 
should hâve been made within 20 days of the service of the summons 
and complaint, as under the New York Code of Civil Procédure a 
défendant, in case of personal service, as hère, is required to plead 
within that time. But a défendant is not required by law to plead un- 
til the time fixed by order, if the time be extended by order of court, 
or until the time fîxed by stipulation, if the other party sees fit to stipu- 
late in writing that he need not answer or plead until a fixed day. The 
New York courts and rules recognize stipulation of this character, and 
in the absence of fraud or mistake hold the parties to them bound 
thereby. This court has so decided. Groton B. & M. Co. v. Am. B. 
Co. (C. C.) 137 Fed. 284. And see Russell v. Harriman Land Co. (C. 
C.) 145 Fed. 745, and the numerous cases cited, page 966, 1 U. S. Com- 
piled Statutes Annotated. There are a few cases to the contrary which 
seem to be based on the proposition that parties by stipulation cannot 
extend the time within which removal is to be made. On the papers 
presented to Judge lîasbrouck, he approved the bond on removal. He 
did not notice the defect and recognized the stipulation. The statute 
does not seem to require a regular notice of motion for approval ot 
the bond and for an order of removal specifying a time and place at 
which the other party can be heard. If the ])apers are not sufïïcient 
to effect removal, there may be a motion to remand the cause. Section 
29 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1095 
[Comp. St. 1916, § 1011]) reads as follows: 

"Whenever any pnity entitled to remove any suit montioned In the last pre- 
cedlng section, except sults removable on the ground of préjudice or local in- 
fluence, may désire to remove such suit from a stato court to the Dîstrlctr 
Court of the Tînlted States, he may make and file a pétition, duly verifled. in 
such suit in such state court at the tlrae. or any time before the défendant is 
required by tlie laws of the state or the rule of tlie state court in which such. 
suit is brouglit to answer or plead to the déclaration or complaint of the plain- 
tiff, for the removal of such suit Into the District Court to be beld In the dis- 
trict where such suit Is pendlng, and shall make and flle tberewlth a bond, 
with good and sufticient surety, for hls or thelr entering In such District 
Court, witliiu thirty days from the date of filing said pétition, a certlfled copy 
of the record In such suit, and for paying ail costs that may be awarded iDy 
the said District Court if sald District Court shall hold that such suit was 
wrongfully or improperly removed thereto, and also for thelr appearing and 
entering spécial bail in such suit if spécial bail was origlnally requisite there- 
in. It shall then be the duty of the state court to accept sald pétition and 
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bond and proceed no further In such suit. Written notice of sald pétition and 
bond for removal shall be given the adverse party or parties prior to flling the 
saine.- Tbe sald copj' being entered witbin said thlrty days as aforesaid in 
said District Court of tbe United States, tlie parties so removing the sald 
cause stiall, wlthin thirty days thereafter, plead, answer, or deniur to the déc- 
laration or complaint in sald cause, and the cause shall thcni proceed In the 
same manner as if it had been origlnally commeuced in the said District 
Court." ' . 

[3] And a notice of intention to file a pétition and bond for removal 
of a! cause is sufficient though it does not specify the time and place 
when it is to be presented. Potter v. General Baking Co. (D. C.) 213 
Fed. 697. ' And see, also, Cropsey v. Sun Printing & Pub. Ass'n (D. 
C.) 215 Fed. 132; Chase v. Erhardt (D. C.) 198 Fed. 305; Hansford 
V. Stone-Ordean- Wells Co. (D. C.) 201 Fed. 185. ■ 

[4] r do not doubt the power of this court to allow the amendment 
proposed. The question is, under ail the circumstances : Ought it to 
be allowed? The plaintiff claims the removal is sought for delay. But 
there is to be a term of this court at Auburn the first Tuesday in Oc- 
tober and another the first Tuesday in December at Utica, and delay 
in the trial is unnecessary. So far as appears, the removal is sought 
in good faith, and in f act it is a removable cause. The error in using 
the Word "résident" instead of "citizen" ought not to préjudice the 
défendant. It was an error of the attomey and'passed the judge un- 
noticed. The proposed amendment of the pétition corrects this, and 
States the facts showing the necessary diversity of citizenship. I 
think justice demands that the amendment be allowed. It is urged that 
when the bond approved by Judge Hasbrouck and the defective péti- 
tion were filed the defect was so grave that no removal was effected, 
and that the state court has always retained jurisdiction and had juris- 
diction, notwithstanding the présentation to Judge Hasbrouck and the 
approval of the bond and the filing of the papers, to render jucigment 
in the cause, that the judgment is valid, and that an amendment to the 
removal pétition will not effect a removal as of the date of the filing 
of the said bond and pétition. That question is not before me. The 
défendant merely asks to amend the defective pétition. The eflfect of 
the amendment can be passed on when the question arises. Judge 
Howard will pass on that question in deciding the motion to vacate 
the judgment entered in the state court after the pétition and bond of 
removal were filed. 

The application to amend cornes before any motion to remand. 

Motion granted. 
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Ex parte KOACH. 
(District Court, N. D. Alabaina, M. D. August 14, 1917.) 

(Syllabus by tho Court.) 

1. Army axd Navy ig=>22 — Enlistmext — Expiration. 

Uiider the provisions of tlie National Défense Act June S, 1916, c. 134, 
39 Stut. 106, upon the expii'ation of his eiûistment an enlisted nian is not 
automatically furloughed to the reserve. 

2. -Aemy and Navy <®=322 — Enlisteu Man — Acts or Captai.x. 

No act or acts done by a compaiiy captain, or no act or acts of tlie Com- 
pany captain and tlie enlisted nian, witliout the approval of tlie War 
Department, can ojierate as a discharge of the enlisted man, or as a lur- 
lough to the reserve. 

(Additional Byllabng 6j/ Editorial l^taff.) 

3. Akmy and Navy <S=>24 — "Furlough." 

"Furlough," as a noun, means "(1) Leave of absence : esp., leave given 
to a soldier or, sometimes, a government oilicial or employfi, to be absent 
from the service for a certain time ; also, the document granting the 
leave of absence. In the United States army furlouglis are given only to 
enlisted mon, officers being given leaves of absence. In the United States 
navy furlougli Is an extendcd leave of absence, or a suspension from 
duty by an executive order, on half Icave-of-absence pay, given only to 
an officer. (2) A permit or passport." As a transitive verb, it means "to 
grant a furlough to ; broadly, to allow leave of absence to." 

At Law. Pétition by Roy B. Roach for writ of habeas corpu?. 
Writ dismissed, and petitioner renianded. 

J. Q. Smith and John T. Roach, both of Birmingham, Ala., and Hill, 
Hill, Whiting & Stern, of Montgomery, Ala., for petitioner. 

Thos. D. Samford, U. S. Atty., of Opehka. Ala., and Lient. T. M. 
Strassburger, of Montgomery, Ala., for the United States. 

HENRY D. CLAYTON, District Judge. The pétition for the writ 
of habeas corpus in this case présents for détermination the question 
whether or not Roy B. Roach, who is detained for safe-keeping as a 
prisoner by the sherifï of Montgomery county under direction of the 
military authorities of the United States, is unlawfully restrained of 
his liberty under or by color of the authority of the United States. 
The question is answered by the ascertainment of the légal status of 
Roach, the petitioner, on July 29, 1917. If, as a matter of law, he was 
then in the active military service of the United States, his déten- 
tion is légal. But if at that time he had been duly furloughed to the 
National Guard Reserve, as contemplated under sections 69 and 78 of 
the act approved June 3, 1916 (Comp. St. 1916, §§ .3044h, 3044p), and 
commonly called the National Défense Act, he is now restrained of 
his liberty illegally and should be discharged. 

After a careful considération of the évidence in this case, both 
oral and documentary, the court finds the facts necessary to the dé- 
termination of the question to be as follows : That on April 24, 1914, 
Roy B. Roach enlisted in Company B, 2d Infantry, Alabama Nation- 
al Guard, for the period of three years. He was still serving witli his 

<S=3For other cases see samc topic & KEY-NUMBER in ail Key-Numbered Digests & Inûexes 
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command when on June 29, 1916, he subscribed and swore to a féd- 
éral enlistment contract, containing the following provisions prescribed 
by section 70 of the National Défense Act of June 3, 1916 (Comp. St. 
1916, §30441): 

"Forin No. 14, A. G. O. 

"Oath aiiJ Couti-iict of KnlLstment of Roy B. Roacli, Ce. C, 2d Infantry, 
A. N. Ci., in the National Guard of tlie United States and of the state of 
.tilabaiiia: I do hereby acknowledge to hâve voluntarily enlisted this 2tMli 
day of June, 1916, a.s a soldier in the National Guard of the United States and 
(if the State of Alal)ama for the pei-iod of three years in service and three 
.%ear.s in the reserve, nnder tlie conditions iirescribed b.v law, unless sooner 
discharged by proper authority. And 1 do solemnly swear that I will bear true 
falth and alleglance to the United States of Amerl<'a and to the state of 
Alabama, and that I vvlU serve them honestly and faithfully against ail their 
eneniies whcnisoever, and that 1 will obey the orders of the Président of the 
United States and the (4overnor of the state of Alabama. and of the oflicers ap- 
jiuinted over me according to law and the rules and articles of war. ïhis 
oath is snbscribed wlth the understandins that crédit wUl be given in the exé- 
cution of this contract for the period which I bave already served under niy 
current enlistment In the organized niilitia of the state of Alabama. 
••Signature, Date of Cuirent Knllstnient in Organized MUitla. 

"Roy B. Boach. April 24, 1914. 

"Snbserlbed and duly sworn to before nie this 29 day of June, A. D. 191<i, 
Mrgil T. Roach, Ist Lt. 2nd Infantry, A. N. G." 

On July 1, 1916, while at the mobolization camp of the Alabama 
National Guard at Montgomery, petitioner and the company of which 
he was then a member, Company C, were mu.stered into the service of 
the United States. 

On or shortly before April 24, 1917, when petitioner's three years' 
enlistment in service expired, he requested to be furloughed to the 
National Guard Reserve, and papers seeking to do this were for- 
warded to the proper military authorities at Montgomery. The pa- 
pers were returned on account of some error. Petitioner then told 
his company commander that he desired to continue in the active serv- 
ice during the whole of his enlistment period, as he could do under 
section 69 of the National Défense Act (act approved June 3, 1916). 
Petitioner continued to do guard duty, to perform other military du- 
ties, and to draw pay during ail of said time and until on or about 
June 22, 1917, when his company commander again addressed a com- 
munication to the commanding officer of the 2d Alabama Infantry, stat- 
ing that, "enlistment of private Roy B. Roach having expired, re- 
quest that he be furloughed to reserve." This communication was ac- 
companied by petitioner's final statement and reservist's descriptive 
card, ail of which were transmitted, through proper military ch'annels, 
to the headquarters of the United States Army for the Southeastern 
Department for approval. It will be noted that this request for 
petitioner's furlough to the reserve was not made until after the act 
approved May 18, 1917, authorizing "the Président to increase tempo- 
rarily the military establishment of the United States," became effec- 
tive. 

While awaiting action by the Southeastern Department on peti- 
tioner's application for furlough, his company commander permitted 
him to deliver and surrender to the proper military authorities ail gov- 
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ernment property in his possession; gave him .transportation to his 
home, and petitioner was instructed by his company captain to go 
there and await receipt of the papers evidencing his furlough to the 
reserve. Petitioner returned to his home, his name was dropped from 
tiie rolls of the company, and omitted from the "Morning Report of 
Ço. C," and the following notation was made on page 14 of the com- 
]5any pay roll, dated at Birmingham, Ala., June 30, 1917 : "Roach, 
Roy B. * * * Furlonghed to National Guard Reserve, active term 
of enlistment having expired. Held in service until date of furlough 
for convenience of government. Furlonghed June 22, 1917." 

On July 26, 1917, petitioner's request for furlough to the reserve 
was returned to the military authorities at Montgomery, from the 
headquarters of the Southeastern Department, disapproved, and with 
the information that petitioner could not under the law be furlonghed 
to the reserve "during the présent emergency." 

A few days thereafter, and on July 29, 1917, and prior to August 
5, 1917, the date when, by the President's proclamation of July 3, 
1917, the National Guard Reserves were to be called into the military 
service of the United States, First Lieutenant Cowan, an officer of 
petitioner's company, acting under direction of petitioner's company 
commander, met private Roach in Birmingham, Ala., told him his 
application for furlough had been turned down, and ordered him to 
report back to his company for service. This petitioner declined to 
do, and was placed under arrest by Lieutenant Cowan following an 
altercation and encounter, the détails of which it is not necessary to 
recite. 

Petitioner was later brought to Montgomery under arrest, and plac- 
ed in the Montgomery county jail for safe-keeping pending his trial 
by military autliorities on the charge of striking a superior officer. 
Petitioner insists that on July 29, 1917, "he was a civilian and not a 
soldier in the contemplation of the laws of the United States, and was 
not subject to mihtary law or authority." 

The return of the sheriff to the writ showed that he was holding 
petitioner as stated above. 

Counsel for petitioner insist that when on or about April 24, 1917> 
he requested to be furloughed to the reserve, and when later he sur- 
rendered the government property in his possession, his i name was 
dropped from the company rolls, hC; was furnished transportation tp- 
his home and went there, petitioner's active military service ceased, 
and that he became, by opération of law, a member of the National- 
Guard Reserve; that no approval of petitioner'^ application for fur- 
lough by authorities superior to petitioner's company commander was 
requisite ; and that the issuance to petitioner of a reseryist's descrip- 
tive card and a final statement were unnecessary to fix petitioner's 
status as a reservist. In short, that, under the f acts of this case, the 
enlisted man Roach was autornatically furloughed to the réserve. 

[1] (1) The court cannot agrée to this contentioti. , Until the proper 
military authority had settled the accounts of the enlisted man, and 
had ascertained, among other things, whetherthe enlisted: man would 
be required to make up any unauthorized absences, had madenp 
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his final statement, and that there had been delivered to him a reserv- 
ist's descriptive card, the évidence of the soldier's furlough to such re- 
serve, it could not be said that the soldier had been furloughed to the 
reserve. 

[3] Of course, it must be assumed that Congress selected the partic- 
iilar phraseology, "furloughed to the * * * reserve," employed in 
section 29 of the National Défense Act (Comp. St. 1916, § 1894), with 
knowledge that the term "furlough" is well defined by the lexicogra- 
phers, and that its meaning is generally understood by the practical ap- 
plication made by the War Department. As a noun, it means : "(1) 
Leave of absence ; esp., leave given to a soldier, or, sometimes, a govern- 
ment officiai or employé, to be absent from the service for a certain 
time; also, the document granting the leave of absence. In the 
United States army furloughs are given only to enlisted men, officers 
being given leaves of absence. In the United States navy furlough 
is an extended leave of absence, or a suspension from duty by an ex- 
ecutive order, on half leave-of-absence pay, given only to an officer. 
(2) A permit or passport." As a transitive verb, and as such it is 
used in the National Défense Act, it means "to grant a furlough to ; 
broadly, to allow leave of absence to." "Furlough," Webster's New 
International Dictionary, p. 878. So it is apparent that Congress had 
in contemplation that to be furloughed to the reserve meant to grant 
to the enlisted man a leave of absence until the enlisted man should 
be called into the service again by presidential proclamation, under sec- 
tion 111 of the National Défense Act, approved June 3, 1916 (Comp. 
St. 1916, ,§ 3045), or under the act approved May 18, 1917, § 1, cl 2. 
And, manifestly, it was contemplated that the practice and require- 
nients of the War Department should be observed as a prerequisite to 
the furlough of the soldier to the reserve. In this case the soldier, 
petitioner Roach, was never furloughed to the reserve. In fact, his 
application to be furloughed was denied by compétent military au- 
thority. 

[2] (2) It is next contended for petitioner that when, foUowing his 
request, petitioner's company commander allowed him to surrender the 
government property in his possession, gave him transportation to Bir- 
mingham, dropped his name from the roUs of the company, and made 
the notation of furlough on the company records, that such action of 
the company captain operated to furlough petitioner to the reserve. 
However, there is no merit in this contention of petitioner. Thé ac- 
tions of his company captain, made without authority from his su- 
perior officers, were not binding upon the military establishment and 
the military authorities, and the captain had no authority to render 
valid or sufficiènt any acts of petitioner looking to the termination of 
his active service. 

It will be remembered that When petitioner's first papers for fur- 
lough were retumed on account of an error, that petitioner then told 
his captain that he desired to continue in active service, as he had the 
right to do under section 69 of the National Défense Act of JUne 3, 
1916, and there is no requirement that this élection be made in any 
particular f orm or riianner. 
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While petitioner was in the active military service of the United 
States, and before tlie attempted furlough of petitioner to the reserve 
on June 22, 1917, as stated above, and while petitioner's enlistment 
was in force and he was performing military duties and receiving 
pay as a soklier, Congress passed the "Act to authorize the Prési- 
dent to increase temporarily the military establishment of the Unit- 
ed States," and said act became effective by the approval of the Prési- 
dent on ]\lay 18, 1917. Paragraph 7 of said act contains the follow- 
ing provision : 

'"Ail eiilistnienrs. includlng tliose in tlip rt'giihiv ni-my reserve, which are 
In force on llio dnle of the apijroval of this act iiiid which woiild terminate 
diirini; liie emei f;ency shall continue in force during the emergeney unle.ss 
, soonor discharged." 

Petitioner's enlistment falls within the purview of this act. He vi'as 
not entitled to a discharge, and the military authorities were correct 
in holding that he could not be furloughed to the reserve during the 
]ircsent cnicrgcncy, for the paragraph Cjuoted above prohibited his fur- 
lough, 

The court is of opinion, therefore, that on July 29, 1917, petitioner, 
Roy 1'. Roach, had not the status of a civilian or a reservist, but that 
he was in the actual military service of the United States and subject 
to miHtary hnv and discipline, Accordingiy, the application of peti- 
tioner for discharge from custody is denied, his pétition for the 
writ of habeas corpus dismissed, and he is remanded to the custody 
of the military authorities ; and the order to that efîfect will be entered. 

Ordkr, 

Upon considération of the pétition of Roy B. Roach for habeas cor- 
pus, praying that he be discharged from custody, the return of the 
sheriff, the évidence, both oral and documentary, and after consider- 
ing the argument and hriefs of counsel for petitioner and the officers 
detaining him, the court is of opinion that petitioner is not unlaw- 
fully restrained of his liberty, It is therefore ordered, adjudged, and 
decreed by tlie court that said Roy B. Roach be, and he is hereby, re- 
manded to the custody of the United States military authorities, and 
that his pétition for discharge on habeas corpus be, and it is hereby, 
denied and dismissed. 



In re STIÎINGER, 
(District Court, E, D. New york, .Tuly 11, 1917,) 

1. lÎANKRUPTCY (&=>22.S — PkOCEEDINGS — OrDEIÎ OP REf-EREE. 

Where noue of the parties within 10 days following an order of the 
référée directing the trustée to make payment of dividend attempted to 
hâve it set aslde, the order may for that reason be afilrmed by the court 
of baiikruptcy. 

2. Paktnership <S=181 — Creditoes — Rigiits of. 

Whore a flrm is dissolved by withdrawal of one of the partners and the 
assets delivered to another as liquidating. partner, firm creditors inay trace 

asTvFor bther cases see same topio & KEY-NUMBER in ail Key-Numbered Digeste & Indexen 
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Into the hands of the liquldating partner flrm assets, and individual cred- 
itors of sueh partner can look only to the surplus. 
3. Bankrtjptcy <g==>;i;J9 — Détermination as to Olaims— Effect. 

In bankruptcy agidiist a niember of a flrm indlvidually and as sole sur- 
viving partner, it appoared that an earlier flrm had been dissolved, the as- 
sets delivered to the hanlîrupt as liquldating partner, and by him dellvered 
to the latter firm. ïhe trustée eontended that certain dobts had not been 
assumedby the latter flrm, and, on appeal to the (Jircuit Court of Appeals 
from an order allowing elainis based on such debts in part as agalnst the 
flrm assets, the claims were dlsallowed save as ugaiust the bankrui)t as 
an individual. Other debts incurred by th(> earlier flrm were not opposed 
by the trustée. No pétition against the bankrupt as surviving partner of 
the earlier firm had been filed, and he was not a party to the pi-of-eedings 
in that capacity save through his bankruptcy as an Individujil. /leld. that 
those whose claims were disallowed by the ruling of the Circuit Court of 
Appeals could not object to the paynient of dividends to creditors whose 
(•laims against the firm assets were uncontested. 

In Bankruptcy. In the matter of the bankruptcy of G. Franklin 
Stringer, indlvidually and as sole surviving partner of Stringer & 
Company. Application by creditors to require the trustée to pay a 
(lividend declared. Report of référée declaring dividend aftîrmed, and 
trustée directed to comply. 

See, also, 230 Fed. 177, 233 Fed. 799, 234 Fed. 454, 240 Fed. 892. 

Frederick Wl Stelle, of New York City, for Graff. 

J. Gardner Stevenson and A. Gordon Murray, both of New York 
City, for trustée. 

lïenry M. Stevenson, of New York City, for Mary E. Lewis, H. 
Leroy Lewis, and H. J. Lewis Oyster Co. 

ÇHATFIELD, District Judge. Application bas been made to com- 
pei the trustée to pay a 10 per cent, second dividend declared upon a 
dividend shëet made up in accordance with the opinion of the Circuit 
Court of Appeals, which established the status of claims by Mary E. 
Lewis, the H. J. Lewis Oyster Company, and H. Leroy Lewis, for 
certain loans amounting in the aggreg'ate to $93,831.38. 

[1] Notice was then given to the trustée by the attorney for Mrs. 
Lewis and her sons that such dividend would be contrary to the opin- 
ion of the Court of Appeals. The trustée bas held back payment, and 
certain of the creditors bave applied to this court to direct the trustée 
to proceed to pay tbis dividend, the 10 days having expired in which 
he should so do. Tbis 10-day period is evidently the same as that in 
which a pétition to review the ref eree's décision in allowing the divi- 
dend could be rnade, and no party bas attempted to baye the ref eree's 
order for the payment of tbis dividend Set aside. This' would of itself 
be sufficient ground to direct the trustée to proceed ; but an interpréta^ 
tiOn of the opinion of the Circuit Court of Appeals, involved in any 
order which niay be made, renders it advisable to consider tbè côrrect- 
ness of the dividend sheet. 

The décision of the Circuit Court of Appeals was made on Februr 
aryiM, 1917 (240 Fed. 892), .and modified the décision of this court, 
reported in 234 Fed. 454, by holding ail of the above claims to be debts 

SzsyFor other cases see same toplc & KEY-NUMBER in alIKey-Nuinbered Digests & Indexas 
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provable only against G. Franklin Stringer^ individually, as surviving 
partner of a firm known as Jewell & Stringer. 

This firm of Jewell & Stringer dissolved upon the 23d day of May, 
1912, and upon the following day the firm of Stringer & Co. was 
organized by the two remaining partners, viz. G. Franklin Stringer, 
Jr., and G. Franklin Stringer, Sr. 

In January, 1915, G. Franklin Stringer, Jr., died, and the estate in 
bankruptcy which is being administered is that of G. Franklin Stringer, 
Sr., as surviving partner of the firm of Stringer & Ce, and also that of 
G. PVanklin Stringer, Sr., as an individual. 

It should be noted that G. Franklin Stringer, as surviving partner 
of the firm of Jewell & Stringer, has never been petitioned into bank- 
ruptcy nor brought in except in so far as he is a party to thèse pro- 
ceedings through his bankruptcy as an individual. 

It also appears that an earlier firm, of Jewell, Stringer & Co., went 
ont of existence in February, 1911, when one of the partners withdrew 
and the remaining partners continued as the firm of Jewell & Stringer, 
above referred to, until October of the year 1911, when G. Franklin 
Stringer, Jr., came into that firm as an additional partner. 

There hâve been numerous diiïerent disputes determined in this 
case with référence to other claims by Mrs. Lewis, a sister of G. Frank- 
lin Stringer, Sr., and who had advanced large amounts of money to 
hini in varions phases of his business enterprises. Among the claims 
shown on the présent dividend sheet is a firm debt of $30,000 allowed 
to j\Irs. Lewis by the référée. So far as appears from the record, ail 
of the claims presented upon the dividend sheet are based upon trans- 
actions continuing through the firms of Jewell, Stringer & Co., Jewell 
& Stringer, and Stringer & Co. In each case the debt from the prior 
firm was carried over into the books of the succeeding firm as a debt 
due against that firm. 

In originally o])posing ihe claims passed upon by the Circuit Court 
of Appeals, the trustée in bankru])tcy objected to the allowance of the 
claims, "upon the grounds that they were liabilities of G. Franklin 
Stringer, Sr.. individually, or that, if they were a liability of any other 
than G. Frankln Stringer, individually, they were liabilities of a former 
partnersliip of which he was a member." Referee's Report; The réf- 
érée held that ail three of the claims were debts of Jewell & Stringer 
which were carried over into and assumed by Stringer & Co. 

The trustée in bankruptcy appealed from this allowance and then 
raised the objection that the firm of Stringer & Co. had not assumed 
the obligations of Jewell & Stringer, as well as the objection that the 
loans had been made to G. Franklin Stringer, Sr., as an individual. 
The District Court sustained this contention as to $47,033.05 of the 
moneys claimed by 3,lrs. Lewis, which had been loaned to Stringer, 
Sr., as an individual and had never gone beyond the point of money 
placed by him in the firm as a contribution by himself as a partner. 
Neither the référée nor this court understood that the trustée (who 
was representing gênerai creditors holding claims arising from trans- 
actions with Jewell & Stringer, and which the trustée was thus sup- 
porting for payment out of the assets of Stringer & Co.) claimed or 
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would urge tliat the firm of Stringer & Co. had never assumed any 
partnership debts of Jewell & Stringer. The issue then presented was 
whether the I^ewis claims were individual, as opposed to partnership 
claims, and whether thèse Lewis claims had been assumed by Stringer 
& Co., even if debts. of G. KrankHn Stringer, Sr. 

This court in allowing an appeal to the Circuit Court of Appeals 
was inclined to refuse an appeal upon those assignments of error that 
might be construed as raising the contention that Stringer & Co. were 
not responsible for any debts which had been incurred by Jewell & 
Stringer. As a matter of fact, Stringer, Jr., was at ail the times in 
question a member of the firm, and no testimony has ever been pre- 
sented showing that Stringer, Jr., transferred his interest in thèse as- 
sets to his father as liquidating partner. The testimony was only to 
the effect that Jewell transferred his share, including the stock ex- 
change seat, to Stringer, Sr., to act as liquidating partner, upon the 
assumption that the firm was solvent and in order that, as liquidating 
partner, Stringer, Sr., could transfer the property to the new firm. 
When this situation: was first presented, the matter could hâve been 
sent back for further testimony ; but it was allowed to go up on appeal 
by Mrs. Lewis and on cross-appeals by the trustée. The Circuit Court 
of Appeals has specifically passed upon the effect of a transfer by 
a solvent firm to one of its partners, of ail its assets, for the purpose 
of liquidation, when viewed from the situation of a later firm, into 
which this so-called liquidating partner has entered as an individual 
and into which he has put those assets for which he became responsible 
as a survivor of the preceding firm. 

The Circuit Court of Appeals has decided that the claim of Mrs. 
Lewis and of her son, H. Leroy Lewis, wei'e in reality loans to Mr. 
Stringer as an individual, which could not be shown as claims against 
the firm assets unless the moneys loaned could be traced specifically 
into the firm assets in such a way that subrogation might be invoked 
therefor. The Circuit Court of Appeals has held that the li. J. Lewis 
Oyster Company 's claim was a firm debt of Jewell & Stringer, but 
that it did not pass with the assets so as to become an obligation of 
Stringer & Co., and that it remains a claim against Mr. Stringer as an 
individual as liquidating partner. 

Upon thèse facts the référée has attempted to marshal the assets 
(1) of Jewell, Stringer & Co., (2) of Jewell & Stringer, (3) of G. 
Franklin Stringer, Sr., individually, (4) of G. Franklin Stringer as 
liquidating partner of the firm of Jewell & Stringer (without référence 
to the rights of G. Franklin Stringer, Jr., who seems to hâve been 
lost sight of by the trustée), and (5) the claims of Stringer & Co. 
which admittedly included ail claims mentioned above except the Per- 
sonal loans of G. Franklin Stringer, Sr., from his sister, and except 
the loans of Mrs. Lewis, H. Leroy Lewis, and the Lewis Oyster Com- 
pany to the firm of Jewell & Stringer. 

The référée has followed literally the direction of the Circuit Court 
of Appeals in treating thèse three claims as individual debts of G. 
Franklin Stringer, Sr., and has separated them from the debts due 
from G. Franklin Stringer as liquidating partner of the firm of Jewell 
& Stringer. 
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There is notliing in the opinion of the Circuit Court of Appeals 
to indicate any différence in resuit in the case of such marshaling. The 
opinion says that six bonds were handed over to Jewell & Stringer as 
agent for Stringer, Sr., individually. The court then says: 

"If thèse facts be assumed, we hâve a liability in favor of Lewis against the 
firm of Jewell & Stringer. That Uubility became the personal liability of 
Stringer, Sr., on the dissolution of the flrm of Jewell & Stringer." 

If it was a loan to the firm as agent for Stringer, Sr., it never was 
a liabiHty against the firm and would be in exactly the same category 
as the claim of Mrs. Lewis. 

The claim of the H. J. Lewis Oyster Company is held by the Circuit 
Court of Appeals to hâve been for money loaned to Jewell, Stringer 
& Co. Renewal notes were given by Jewell & Stringer, and it was a 
liability of the firm of Jewell & Stringer at the time Jewell withdrew. 
The court then says that it will take Jewell's testimony as fact, and 
that the H. J. Lewis Oyster Company debt, upon the transfer to Strin- 
ger, Sr., became a debt against Stringer, Sr., "individually," and not 
against the firm of Stringer & Co. The court further says that the 
évidence is not convincing that the new firm assumed that liability. 

[2] Without reverting to the testimony that Stringer, Jr., was a 
member of the firm, and that the stock exchange seat, which had to 
be transferred to an individual, was the property taken over by Strin- 
ger, Sr., and without inquiring further what debts were assumed with 
the assets which were in fact put into the new firm by Stringer, Sr., 
the référée has now acted upon the statement of the Circuit Court of 
Appeals that the debt of the Lewis Oyster Company also became a 
claim against Stringer, Sr., individually and not as liquidating partner. 
This is upon the theory, which has been assumed ail the way through, 
that the firm of Jewell & Stringer was solvent, so far as its creditors 
were concerned, at that time. But, even if solvent, there is a différence 
between the use by a liquidating partner of firm assets for the purpose 
of paying firm debts, and the use of those assets to pay his individual 
debts, when it is évident that he was individually insolvent throughout 
the entire pcriod. Firm creditors hâve a right to trace, into the hands 
of the liquidating partner, the firm assets, after payment of firm debts. 
Individual creditors could look to the surplus only, in order to help 
out the déficit in the individual assets. 

[3] The opinion of the Circuit Court of Appeals, however, holds 
that the three claims above referred to should be disallowed as firm 
debts against the assets of Stringer & Co., and takes no account of what 
assets were available in the hands of Stringer, Sr., as liquidating part- 
ner for firm debts of Jewell & Stringer, as distinguished from indi- 
vidual debts of Stringer, Sr. 

The trustée thus, by his appeal to the Circuit Court of Appeals, 
succeeded not only in obtaining a finding that the claims of Mrs. Lew- 
is and of H. Leroy Lewis were individual liabilities of G. Franklin 
Stringer, but also has obtained a finding by the Circuit Court of Ap- 
peals that he- as trustée neeid not pay the Lewis Oyster Company claim 
which was a firm debt of Jewell & vStringer, because he as trustée 
did not show that this debt was assumed by Stringer & Co. As a 
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matter of fact, it was not Shown that any of the othfer debts were taken 
over by that firm in company with the assets. The trustée, of course, 
ofFered no proof as to the assumption of the Lewis debts, inasmuch 
as he was seeking to show that thèse debts were not the debts of the 
firm at ail, It was unnecessary for him to ofifer such proof in order 
to show that the claims upon which he wished to pay dividcnds were 
taken over. His failure to oppose thèse claims made it unnecessary. 

The resuit is that the trustée has succeeded, not only in throwing out 
the entire claims of Mrs. Lewis and of H. Lei^oy Lewis as firm ob- 
ligations and in restricting payments of thèse claims to the estate of 
G. Franklin Stringer, Sr., as an individual and not as liquidating part- 
ner, but he has also accomplished the allowance of the other claims of 
the earlier firms against the last firm, by his failure to raise the ques- 
tion of what debts were assumed, and has by the décision of the Cir- 
cuit Court of Appeals excluded the H. J. Lewis Oystcr Company claim 
from participation in the dividend on the claims admittedly assumed by 
Stringer & Co., which as a matter of fact received ail of the assets 
obtained by G. Franklin Stringer, Sr., as liquidating partner of Jewell 
& Stringer. Thèse assets were, of course, available only for such, 
firm debts as went with the assets and were taken off his hands as 
liquidating partner, by the new firm. No.further évidence has been 
supplied by the Lewis claimants, and they hâve not appealed from 
the disallowance by the référée. 

The report of the référée declaring the dividend is correct, and the 
trustée should proceed to comply with the referee's order and pay the 
dividend in question. 



B.TOT.STAD v. PACIFIC COAST S. R. CO. et ni. 
(District Court, N. D. Californla, First Division. May 12, 1917.) 

No. 15692. 

1. AnMiRALTY <S=321 — JuRisnicTioN — Actions fob Injuries Catjsino Death — 

Law Goveknikg. 

The law of a state giving n right of nctlon for wrongful death may be 
enforced in ndmimlty, but in such ca.se, where the death occuiTed on the 
high sens, the law of the state of the owner's résidence governs, and not 
thiit of the charterer, althout.:h it was the employer of the deceased, and 
the vessel was teinponirily registered there, unless there wa3 déception 
as to the owuership. 

2. Masti;b and Servant <S=338S— Woekman'8 Compensation— New Jebset 

Statl'te. 

The Worltmen's Conrpensatlon Act of New .Tersey of 1911 (P. L. p. 134), 
by section 2, provides a niethod of compensation to dependents In case 
of the deîith of an employé, which. If aceepted, shall be exclusive of any 
other, and which shall he presuoied to hâve been adopted in every contract 
of hiring. In the absence of an express agreemeut or notice by one party 
to the other to the eontrary. It further provldea that "compensation un- 
der this schedule shall not apply to alien dependents not résidents of 
the United States," and repeals ail ineonsi-stent laws. Held, that the 
right of recovery for the death of an allen seanran, where no mention of 
the subject was made in the contract of employment, and no notice 

®:^For other cases sec same topic & KEÏ-NUMBER in ail Key-Numbered 0is«»t» & Index*» 
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given, was governed by said section 2, to the exclusion of theDeatti Aet 
of 1848 (P. h. p. 151), aiid that where tlie wife'and chiidren of the de- 
ceased were iiouresldent altens there coUld be no recovery. 

In Admiralty. Suit by; Andréas Bjolstad/as administrator of the 
estate of Halfdan Hansen, against the Pacific Coast Steamship Com- 
pany and the Pacific Coast Company. Decree for respondents. 

See, also, 221 Fed. ,692. . ■ . . 

Andros & Hengstler, Golden W. Bell, Wm. Loewy, ànd Walter 
lyoewy, ail of San Francisco, Cal., for libelarit. 

Ira A. Campbell, Joseph B. McKeori, and McCutchen, - Olney : & 
Willard, ail of San Francisco, Cal., for respondents. 

DOOlylNG, District Judge. This is an action in the admiralty, 
brought by the administrator of the estate of Halfdan Hansen, de- 
ceased, who, in November, 1913, while a seaman on. the Steamer Prés- 
ident, was drowned in the high seas, through the négligence, as is 
,averred, of the owners and operators'of the vessel. The action seeks 
to recover damages for thé'death of deceased in behalf of his widOw 
and minor chiidren. At the time of the accident the Président was 
owned by the Pacific Coast Company, a New Jersey corporation. 'Her 
home port was New York, but she was under charter to, and opèrated 
by, the Pacific Coast Steamship Company, a California corporation, 
and was under tempora-ry register at San Francisco. She was en- 
gaged in the coastwise trade between San Francisco and oAer ports 
on this coast. Hansen was employed by the California corporation, 
the charterer and operator of the vessel, and had no coiitractuàl or 
other relation with the New Jersey corporation, her owner. Under 
the gênerai maritime law, of course, the action cannot be maintained, 
as no right of action exists under that law for damages for the death 
of a décèdent. The laws of California and New Jersey, however, do 
authorize such an action in behalf of certain heirs and dependents of 
a décèdent, and where such right of action is given even by state laws 
in admiralty cases they will be enforced in the admiralty courts. 

[1] Libelant's first contention is that he can maintain this action 
because of the provisions of the California law, for the reason that 
the vessel was under a démise charter to a California corporation, 
was opèrated by it, and was under registry at San Francisco, where 
deceased was hired. But it lias always been held that if any law, in 
addition to the gênerai maritime law or congressional enactments, is 
to be applied to a vessel on the high seas, it is not the law of the 
state or country where the charterer résides, but the law of the state 
or country of the owner. It is argued with much force and great 
earnestness that it would be inéquitable and unjust to apply hère any 
law other than the law of California, because the contract of hiring 
was between the deceased and a California corporation, and no dis- 
closure was ever made to him that the vessel was not owned by the 
corporation by which she was opèrated, and conscquently his employ- 
ment must be presumed to hâve been entered into, having regard to 
the provisions of the law of the state in which the corporation was 
organized, where he was hired, and where the vessel was enrolled. 
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But no fraud was practiced upon him, and if he inquired about tlie 
ownership of the vessel at ail, such fact does not appear. There is 
no question of estoppel, and both he and the owner must be held bound 
by such law as follows the ship, whatever that law may be. He was not 
misinformed; and indeed, if he desired to know who owned the vessel, 
he could hâve readily acquired that information at the custom house. 
There seems to be no sufficient reason to départ in this case from the 
général rule that a vessel at sea is in the view of the law a part of 
the territory of the state where she is owned, and that the only law 
applicable to her, other than the gênerai maritime law and such laws 
as Congress lias enacted, is the law^ of such state. If, therefore, this 
action can be maintained at ail, it not being maintainable under the 
gênerai maritime law or any act of Congress, it must be because of 
sbme provision of the law of New Jersey. 

[2] It is libelant's next contention that, if resort be had to the New 
Jersey law at ail, the case must be governed by the Death Act of 
1848 (P. L,. 151), which gives a right of action generally to the next 
of kin of deceased, while libelees contend that the law to be applied 
h^re is the New Jersey Workmen's Compensation Act of 1911 (P. 
L. p. 134). Section 1 of this acti prôvidès generally for the compen- 
sation by the employer of an employé accidentally injured through 
the négligence of the employer, provided such employé was not him- 
self willfully négligent, and such right of compensation shall not be 
defeated upon the ground of . assumption of risk, or négligence of a 
fellow employé. Paragraph 4 of said section 1 makes the provisions 
of that section applicable to any claim for the death of an employé 
arising under the act of 1848. 

Section 2 of the Compensation Act contains thèse provisions : 

"Sec. 2. Elective Compensation. • * * 7. Wheii employer and employé 
shall by agreeméiit, eitlier express or imlilied, as herelnnfter provided, accept 
the provisions of section 2 of this act, compensation for Personal Injuries to 
or for the death of such employé by accident arlslng ont of and In the course 
of bis employipent shall be ma de by the employer wlthout regard to the nég- 
ligence of the employer, according to the schedule contained lu paragraph 
eleven, in ail cases exeept wheii the injury or death Is intentionally self-ln- 
flicted, or when intoxication is the natural and proximate cause of injury, 
and the burden of the proof of such fact shall be upon the employer. 

"8. Such agfeement shall be a «urrender by the parties thereto of thelr 
rights to any other method, form or aniount of compensation or détermina- 
tion thereof than as proylded in section 2 of this act, and an aeceptance of 
ail the provisions of st-ctlon 2 of tlils act, and shall bind the employé hlraself 
and for compensation for his death shall blnd his personal représentatives, 
his widow and next of kin, as well as the employer, and those conducting 
his business during bankruptcy or insolveney. 

"9. Every contract of hiring made subséquent to the tlme provided for this 
act to take effect shall be ])resnnied to bave lieen made wlth référence to the 
provisions of section 2 of this act, and unless there be as a part of such 
contract an express statemerit in writing, prier to any accident, either in the 
contract itself or by written notice from either party to the other, that the 
provisions of section 2 of this act are not intended to apply, then it shall be 
presumed that the parties liave aceepted the i)rovisions of section 2 of this 
act and hâve agreed to lie liound thereby. In the employment of minors, sec- 
tion 2 shall be presumed to apply unless the notice be given by or to the par- 
ent or guardlau of the minor. * * * 

"12. In case oX death compensation shall be computed but not distributed 
on the following basis; » * • 
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"If wiilow and oue child, forty per centum of wuges. 
"If widow and two cbildren, forty-flve per oeiitum of wages. 
"If wldow and three chlldren, fifty per centuin of wages. 
"If wldow and four children, flfty-five per centum of wages. 
"If widow and flve children or niore, slxty per centum of wages. * * * 
"Compensation under this schedule shall not apply to alien dependents not 
résidents of the United States. * * * " 

Section 3 repeals ail acts or parts of acts inconsistent with the pro- 
visions of the Compensation Act. 

The effect of this law is that in ail cases where the relation of em- 
ployer and employé exists, and where the statement in writing is made 
part of the contract of hiring, or the notice has been given as pro- 
vid€d in paragraph 9 above quoted, the rights of the parties are fixed 
by section 1 of the Compensation Act and the Death Act of 1848. But 
in the absence of such statement and notice the rights of the parties 
are fixed by the provisions of section 2 of the Compensation Act; 
because section 1 is not operative where section 2 is, and ail contracts 
of hiring are presumed to hâve been made with référence to said sec- 
tion 2, and are governed thereby, unless otherwise provided in the 
contract, or a notice to that efifect has been given by one party to the 
other. 

In the présent case there was no statement in writing and no notice 
was given by either party, and the contract of hiring, if we hâve re- 
course to the New Jersey law at ail, is presumed to hâve been made 
with référence to section 2, and is to be governed thereby. This is 
the construction placed upon the Compensation Act by the New Jersey 
courts (Gregutis v. Waclark Wire Works, 86 N. J. taw, 610, 92 Atl. 
354), and their interprétation will be foUowed by the fédéral courts 
in administering the New Jersey law. Maiorano v. Railroad Co., 213 
U. S. 268, 29 Sup.Ct. 424, 53 L. Ed. 792. 

As the California law is not applicable, and as no right of action 
for death exists by virtue of the maritime law or any act of Congress, 
it foUows that, if the présent action may be maintained at ail, it must 
find its support in section 2 of the New Jersey Workmen's Compen- 
sation Act of 1911, as the law of 1848 is inconsistent with that act 
where the relation of employer and employé exists, and is, as regards 
them, repealed. Paragraph 12 of that section provides for the amount 
of compensation to be paid in case of death, but contains this fur- 
ther provision : 

"Compensation under this schedule shall not apply to allen dependents not 
résidents of the L'nlted States." 

The deceased, Hansen, was a native of Norway, not naturalized in 
this country, although he had declared his intention to become a citi- 
zen. His widow and minor children, in whose behalf the action is 
brought, never left Norway, but were living there at the time of his 
death, and are living there still. They hâve never even been in this 
country temporarily. While one who has declared his intention to 
become a citizen of the United States thereby acquires a certain status 
and some rights, he still continues to be an alien, even though a sea- 
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man, until his naturalization has been cOtnpleted, and his wife and 
children, living in the land of his nativity and who hâve never been 
în this country, are "alien dependents not résidents of the United 
States" within the meaning of. the New Jersey law. In the présent 
case, therefore, no right of action exists in ïavor of the widow and 
minor children of the deceased, Hansen. For sùch right is not only 
not accorded them by the law of New Jersey, upon which alone, as 
we hâve seen it must be based, iï it exist at ail ; but they are expressly 
excluded from any such right by the very law upon which any right 
of action against an employer for the death of an employé must be 
based. It is no answer to this to say that the state law cannot deprive 
a seaman of his rights. That is quite true, but the right claimed hère 
does not exist by virtue of any law, maritime or congressiorial, with 
which the New Jersey act interfères. If it exist at ail, it niust exist 
by virtue qf the law of sonie state, hère the state of Npw Jersey ; 
and if it cannot be based on fhe law of that state, it does not exist. 
With the real or imagined hardships of such a situation the Court is 
not in a position to deal. But this mucb may be said: If ône has 
to rely upon a state law to support a claimed right, he must take the 
law as he finds it,' hardships and ail. 

It results that this action may not be maintained, and the Hbel is 
therefore dismissed. 



In re GOYETTIO & LAVIGNE. 

(District Court. D. Massachusetts. March 10, 191T.) 

No. 22432. 

1. Bankruptcy (5=155 — Ijabiuties of Trustée. 

Bunkrupts bet'ore their Iwnkruptcy made a gênerai assignm&nt, and 
the assignée sold their property, consistlng of a shop and contents, in- 
cluding a cash , register and other articles held by biinlirupts under con- 
ditional ,sale contracts wliicli reserved title in tiie sellers. After tlie 
baukruptcy the assignée paid oyer the money in his hands to the trustée. 
The sellers of sucli articles made demahd for the sa nie of the purchaser. 
and In. order to retain them lie paid the balance due thereon and flled a 
daim therefor against the trustée, H cld that, it not appearing with any 
certainty that, the fund recelved from the assignée was increased by the 
fact that the property was not sold subject to the contracts, or, if so, to 
what extent, such fund was not inipressed witli any lien or trust in the 
hands of the trustée, and tliat claiuiants' reniedy,' if any, was against 
tlie assignée. , 

2. BAXKRrPTCY <g=15Ô — LlAHir.lTY OK TliUSTKE — TltlST Fu.NO — RELATION TO 

COM-MON-I.!AW ASSIONEE. 

'Xhe raistalie of a coninion-law assignée In selling articles of Personal 
property. to which his assignor hnd no title, while it renders him persoii- 
ally liable, imposes no trust or lien In favor of the purchaser ou the 
proceeds in the hands of a subsequently appointed trustée in bankruptcy. 

In Bankruptcy. In the matter of Goyette & L,avigne, bankrypts. Re- 
view of order of référée disallowing certain daims. Affirmed. 

'^::^FoT ûitier cases see same topic & KEY-NUMBER iû ail Key-Numbered Digests & Indexes 
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Victor E. Runo, of Worcester, Mass., for Patrick J. Leary. 
M. L. Katz, of Worcester, Mass., for National Cash Register Ce. 
Charles T. Tatmaii, of Worcester, Mass., for E. W. Ilam Elec- 
tric Co. 

David F. O'Connell, of Worcester, Mass., for trustée. 

MORTON, District Judge. This is a review by certain claimants 
of a décision by the référée disallowing their claims. 

The évidence is not reported, and the facts are not very fully stated 
by the référée, but from bis certiiicate and the statements of counsel 
at the hearing in thèse pétitions they appear to be as follows : 

The bankrupts prior to tlieir bankruptcy had made a common-law 
assignment. Under this assignment the assignée took j^ossession of 
and sold out in block the property assigned consisting of a shop and 
its contents. Among the contents were a safe, a cash register, and 
certain electric fixtures, which had been bought by the bankrupt on 
conditional sales under which the title remained in the vendors until 
the property was paid for. The assignée made an absolute sale of 
ail thèse things (except for a certain mortgage which was assumed by 
the buyer), and conveyed, or attempted to convey, them to the buyer" 
by a bill of sale in usual form witli covenants warranting the title. 
On the appointment of the trustée in bankruptcy the common-law as- 
signée settled up his account with him and paid over. under order of 
the bankruptcy court, the balance in his (the assignee's) hands, which 
was accepted by the trustée. 

After the sale and delivery by the assignée to the bujer some of 
the original vendors of the articles mentioned made claim on the 
buyer for their goods ; and in order to retain them he was forced to 
pay the balance due on the conditional sales. He thereupon presented 
this claim to the trustée (not the assignée) for reimbursement. Claims 
were also presented against the estate in bankruptcy for allowance as 
preferred or secured by some of the original vendors. AU were dis 
allowed by the référée. The assignée is not a party to the présent 
proceedings. 

[1 ] As to the claim of the buyer: Obviously, to entitle him to main- 
tain it, he must show that he bas a légal or équitable right to reimburse- 
ment from the estate in bankruptcy. The payment by him was not 
made at the request, express or implied, of the trustée, nor to redeem 
property sold by the trustée ; there is no privity of contract between the 
trustée and the buyer. The latter deaît only with the common-law 
assignée, against whom he has a full and complète remedy. 

The buyer contends that, if the existence and amount of the spécifie 
claims on the property hère in question had been made known before 
the sale by the assignée, the sum realized by him would bave been 
correspondingly reduced ; that the assignée would bave turned over 
just so much less to the trustée; and that there therefore came into 
the hands of the trustée a sum which must be regarded as the value 
of the outstanding titles, and which can be followed. 

It is doubtful whether the sum in the hands of the trustée has been 
so increased. There is no finding to that eiïect by the référée. The 
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property hère in question was sold as part of a much larger amount 
and in connection witli a going business. The assignée had no power 
to sell it free from liens, and did net undertake to do so. It is a rather 
violent assumption to say that, if thèse outstanding claims had been 
made knovvn at the time of the sale, the price realized would hâve 
been reduced by just the amount required to pay them off. Moreover, 
the gross sum received by the assignée was reduced by charges in 
connection with the assignment and sale, including his own charges 
for services, so that only a part of the sale price reached the trustée. 

[2] Passing over thèse difficulties, the assignee's mistake as to his 
ownership of the articles hère in question, and his selling them when he 
had no right to do so, imposed a liability on him, but one of a purely 
Personal character. What was done impressed no trust or lie.n in 
the buyer's favor on the proceeds of the sale, even in the hands of 
the common-law assignée, and, of course, not on the part of those 
proceeds that reached the trustée. The claimant is not entitled to re- 
cover upon any theory of following the property. 

The claim is also supported in argument upon the ground that it 
avoids circuity of action. It is contended for the buyer that he had 
the right to sue and recover from the assignée; that the assignée 
would then hâve the right to reopen his settlement with the trustée 
and obtain to some extent at least reimbursement for such sums as 
the buyer might hâve recovered from him; and that the buyer may 
therefore proceed directly against the trustée. The right of the buyer 
against the assignée is either for bre?ich of warranty or for partial 
f allure of considération ; the right of the assignée against the trustée 
is of a wholly différent character, namely, to recover back money paid 
under a mistake of fact. It is to be noticed that there is no fund held 
by a third person, to which two or more parties made claim, as to 
which see Pease v. Suprême Assembly, etc., 176 Mass. 506, 57 N. E. 
1003, and that it is not the case of a single transaction where one judg- 
ment will settle the rights of numerous parties interested in it. See 
Carr v. Silloway, 105 Mass. 543. The situation is that one party bas 
the right to recover of another, who in turn has possibly the right to 
recover over against a third : the légal principles on which recovery 
could be had being entirely dissimilar in the two claims, and present- 
ing no common ground of action. Such a case does not come within 
the doctrine relating to circuity of action or multiplicity of suits. 
Gould V. Gould, 5 Metc. (Mass.) 274. 

The principles above stated are equally décisive against the claims 
of the original vendors who are in a weaker position than the buyer, 
because they can still retake the property. 

I hâve found the case a difficult one, and not free from doubt; but 
for the reasons stated I conclude that the décision of the référée is 
right, and it is affirmed. 
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BOWERS V. UNITED STATES. 

(Circuit Court of Appeals, Nintli Circuit. September 4, 1917. Eehearing 
Denied October 8, 1917.) 

No. 2571. 

1. PosT Oi'FicE <g=349 — Actions — Evidence — Jury Question. 

In il prosecution for violating Pen. Code, | 215 (Act Marcli 4, 1909, e. 
321, :i5 Stat. 1130 [Comp. St. 1916, § 10385]), by using tlie mails iu con- 
nection with a sclieme to defraud, wiiere it was contended that défend- 
ant, maliing misrepresentations as to his ownership of Mexlcan lands and 
tlieir cliaracter, disposed of sucb lands when he did not hâve title, évi- 
dence held to snstain a conviction. 

2. PosT Office <S=349 — Offenses — Essentials. 

The government, In order to convict, must establlsh that défendant en- 
tered into the scheme charged, that he intended to defraud, and that for 
the purpose of executing his scheme he used the mails. 

3. Cbiminal Law <S=>155 — Using Mails to Defraud — Limitation. 

The essence of the offense denounced by Pen. Code, § 215, being the use 
of the mails in pursuance of such scheme, a prosecution thereunder Is 
not barred by limitations because the scheme was devised more than 
three years prior to the flling of the indictment, where overt acts were 
coniniitted withln that time. 

4. PosT Office <S=548(4) — Offenses — Indictment. 

A count in an indictment indorsed as an indictment for violation of 
Pen. Code, § 215, which elaborately charged a fraudulent scheme, and 
that défendant in pursuance thereof fraudulently and feloniously placed 
and caused to be placed In the mails a letter, duly set forth, is sufliclently 
definlte to show that it charged an ofCense under such section. 

5. PosT Office <®=49 — Offenses — Evidence. 

Testimony as to events relating to the scheme, but occurring more than 
three years before the filing of the indictment, is admissible where within 
that perlod the mails had been used in furtherance of the scheme. 

6. Criminal Law (©=5491(2) — Evidence — Handwriting — Admissibility. 

T:uder Act Cong. Feb. 26, 1913, c. 79, 37 Stat. 683 (Comp. St. 1916, § 
1471), declaring that, where the genulneness of the handwriting of a 
person is involved, any admitted or approved handwriting of such person 
shall be compétent évidence as a basis for comparison by compétent wit- 
nesses, or by the jury, court, or officer conducting such proceeding, to 
prove or disyrove such genulneness, it was proper, in a prosecution for 
using the mails in comiectiou with a scheme to defraud, to prove the 
signature of défendant, to admit documents as to whlch the witnesses 
tcstilied thcy had seen détendant append his signature. 

7. PosT Office iS=>49 — Offenses:— Admissibilitï. 

Where défendant, havlng devised a scheme to defraud, intentionally, 
and for the purpose of carrying it out, wrote a letter and mailed it ih 
violation of Pen. Code, § 215, within tliree years prior to the flling of the 
indlctnient, it was not necessary, in order for such letter to be ad- 
missible, that it should show on its face that it was in furtherance of 
the scheme to defraud. 

8. CiîiMi.NAL Law <®=3931 — Trial— Misconduct of Jurok, 

Where défendant contended that a juror, during the course of the 
trial and after adjournment, asked whéther défendant would take the 
stand, and based upon such occurrence a elalm of bias and imtairness on 
the part of the jury, défendant is not, havlng failed to call the niatter to 
the attention of the court before verdict, in a position to thereafter call 
the matter to tlie court's attention. 

Ê=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
244 F.— 41 
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9. Criminal Law ®=>1160 — Appeal — Review. 

Where there were conflicting affldavits relatiiig to dcfendant's clalm of 
unfairness on the part of the jury, tlie matter eantiot be revlowed on 
errer, having been declded adversely as to défendant by the trial court. 

10. PosT Office ©=50 — Offenses — Instructions — ^"Owned." 

In a prosecution for using the mails in connection with a scheme to 
defraud in the disposition of Mexicaii lands, which it was claimed de- 
fendant did not own though he claimed to hâve a contract for the pur- 
chase of such lands, etc., a charge that the word "owned" Implied that 
défendant had such an Interest in and domlnion over the property that 
he could convey a good and sutlioient title thereto to an intending pnr- 
chaser, when taken in connection with Instructions that if the représen- 
tations alleged to hâve been niade in the Indictrnent were false but dé- 
fendant believed them to be true, they were not fraudulent, is sufficlent. 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of CaHfornia. 

Clarence P. Bowers was convicted of violating Pen. Code 1910, § 
215, by using the mails in connection with a scheme to defraud, and he 
brings error. Affirmed. 

In an indictrnent containing three couuts, Clarence P. Bowers and others 
were charged with a violation of section 215 of the Pénal Code of 1910. 
Bowers was convicted under the second count, nnd asUs revie\v under writ 
of error. The indictrnent was flled January 10, 191c!. 

Stated in a brief way, the scheme charged to hâve been formed before Feb- 
ruary, 1910, was that the persons intended to be defrauded should be com- 
municated with by mail by Bowers and the others through the médium of a 
pretended corporation, the C. P. Bowers & Co., and certain letters. papers, and 
advertising matter containing false and fraudulent représentations, and 
statements concerning the corporation and its business, were to be sent to 
them by ufee of the mails. Bowers pretended to be the président, and other 
défendants were to be represented as the other otticers of the corporation, 
but it Is alleged that, in fact, the pretended corporation was not organized 
under the law of any state or of the United States, but G. P. Bowers & Co. 
was the name of a fraudulent corporation, and the guise under whieh Bowers 
and his associate défendants carrled on the scheme. Bowers and the others 
were to advertlse to persons to be defrauded that C. P. Bowers & Co. owned 
630 acres of land near Tampico, Mexico, and had "a perfect warranty deed" 
to said land, and that the title thereto was "free from any possible defects" ; 
that part of the land was cleared and planted ; that machlnery had been 
bought to cultivate part of the land to bananas ; that banana trees had been 
planted ; that bananas would be planted also for the Use of the corporation, 
and that 300 acres were to be sold to persons Intended to be defrauded, for 
$200 per acre In cash or in installments ; that, immediately upon payment 
of the full purchase price of each acre, the C. P. Bowers & Co. would give 
the purchaser Immédiate possession and title, and would cultivate the land 
and plant banana trees, and that the purchaser would hâve certain quan- 
tifies of bananas for each acre of ground ; that the corporation would sell the 
bananas and, after deducting spécifie sums for services In marketing and for 
relmbursement, the balance of the sale prIce would be sent to the purchaser 
of the land; that the purchasers could pay a first installment of 12% per 
cent, of the purchase price at the rate of $200 i)er acre, and take 30 days 
wlthin which to investigate the land, and if at the end of 30 days the pur- 
chaser dId not wish to take the land the C. P. Bowers & Co. would return the 
purchase money. It is alleged that ail thèse représentations and pulrtications 
were fraudulent, and part of the scheme to defraud, and were to iuduce per- 
sons, in rellance upon the advertisements and publications, to buy portions of 
the land pretended to be owned by C. P. Bowers & Co., and to pay Bowers 
and his associâtes and to the pretended corporation large sums of money, 

©=sFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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which Kums Bowers and other défendants woiild wrongfully convert to tlieir 
own use. It is alleged tliat when the scheme was devised Bowers knew that 
it was ail fraudulent, and that C. I'. Bowers & Co. did not own tl^e land de- 
scribed, and did not hâve a perfect or warranty deed to the 630 acres of land, 
and did not hâve any title to the land wliicli Was free from any possible 
defects. or any title; that Bowers and the other défendants never had tltle 
by perfect wiirranty deed or otherwise to 030 acres of lan^ descrlbed, In 
Mexico or anywhere else in Mexico, in excess of 50 acres ; thkt uone of the 
land was cleared or planted ; thnt no macliliiery for ciiltivation had been 
bought ; that there had not been the ruimber of banana shoots plauted that 
were said to hâve been ; that the defendiints did not intend to clear and cul- 
tivate any land, or to give the piirchaser the possession or title contemirtated 
by the advertisements, and did not intend to pay any money over to the pur- 
chaser of the land, or to refund any installments to purchasers not deslring 
to talve the land ; that the land was not worth ifiilOO per acre, or any other 
sûm in exeess of $10 per acre. It is charged that, in order to carry ont the 
scheme as devised, they fraudulently mailed a letter dated February 19. 
1910, to T. E. Hughston, at Poniona, Cal., in which Bowers wrote to him 
that he found it impossible to tell him exactly whon lie «ould bave a deed 
for the seven acres of land which Hnghston had bought. 

Newton J. Skinner, Cari N. Skinner, Earl Rogers, and C. E. Wil- 
liams, ail of Los Angeles, Cal., for plaintiff in error. 

Albert Schoonover, U. S. Atty., and J. Robert O'Connor and Clyde 
. R. Moody, Asst. U. S. Attys., ail of Los Angeles, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOL VER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). [1,2] 
Counsel for défendant bas earnestly contended that the évidence was 
insufficient to sustain a verdict. One of the v/itnesses for the govern- 
ment testified to this efïect: That he was a f armer and mechanic, and 
about 1909 he bought seven acres of this banana land from C. P. 
Bowers & Co. ; that his transaction was with C. P. Bowers, to whom 
he paid $1,000 on the purchase; that there was $^00 still due, and he 
sent an agent to Bowers to endeavor to buy only five acres, but failed 
to adjust the matter as desired, and thereafter paid the $400 still due 
to Bovi'ers ; that he dealt principally with Gillespie, an agent of Bow- 
ers ; that he received certain circulars through the mail before he made 
the purchase and a contract, ând that he discussed the contract with 
Bowers, to whom he paid the money in June or July, 1909. The con- 
tract is a receipt of a deposit to secure the described quantity of land 
in the "C. P. Bowers & Co. Banana Plantation," etc., subject to certain 
conditions. It is recited that, payment having been made, the property 
v^'ill be granted "by good and sufiicient deed of conveyance, the above- 
named lessee grantor furnishing unlimited certificate of title showing 
title to said property free and clear of incumbrance, within 10 days 
from date." The contract is signed "C. P. Bowers, Près." To the 
contract was attached a "rider," wherein C. P. Bowers & Co. agrée 
to plant the acreage. described, within a month from daté of the con- 
tract, to banana shoots, not less than 200 to the acre, and irrigate, main- 
tain, and market the first year's crop without additional expense other 
than payment in full of the purchase price, and to continue marketing 



644 244 FEDERAL REPORTER 

the crop at spécial rates. We qiiote from the testimony of the wit- 
ness: 

"Well, I paid hlm $400, and lie aeknowledged recelpt of it, and then I 
says, 'This cireular says that as soon as I make the last payment on it you 
wlll hand me the deed. I would Uke to hâve the deed.' 'Well,' he says, 'I 
can't do It just now.' 'Well,' I says, 'Why? 'Well,' he suys, 'it takes some 
time to get a deed made in Mexico.' 'Well,' I says, 'why did you print it in 
your circulars?' and he says, 'Oh, you ought to understand anything in a 
cireular ain't law and you don't hâve to go by it. We hâve to go by things 
that we can.' 'Well,' I says, 'how long before you can get it?' 'Well,' he 
says, 'I don't know, it might take tvvo or three months.' I says, 'I am going 
away; I hâve done made my arrangements to go back to Georgia, and I 
would like to know about the matter.' " 

This witness further said that Bowers told him that Gillespie was 
his agent. On July 16, 1909, Bowers vvrote to Hughston that he was 
entitled to 7 acres in the banana plantation, and said : 

"Your deed for the same will be ordered up vvith the next allotment of 
thèse documents, and presented tb you for your signature just as soon as 
praetical." 

On December 17, 1909, Bowers wrote Hughston that he hoi>ed to 
hâve the deed for the 7 acres soon, but he doubted whether he could 
give to Hughston a "river frontage as originally planned," unless he 
took up 10 acres, and would like to know if Hughston desired the ad- 
ditional 3 acres. On December 27, 1909,- he wrote to Hughston that 
the deed for the 7 acres would be issued and forwarded for his signa- 
ture "just as soon as praetical," and added that it sometimes took as 
long as 9 or 10 months to hâve the documents issued, recorded, etc., in 
that country. On February 19, 1910, Bowers wrote him that it was 
impossible for him to tell him exactly when he would hâve the deed 
for the 7 acres, that he was hurrying things, "and rest assured that I 
will hâve it in your hands at the earliest possible moment." Mr. Hughs- 
ton testified that he never received any deed, but about April, 1914, 
a month before the trial of the défendant was begun, he received a let- 
ter and deed for 7 acres and tumed the papers over to the district 
attorney. Witness said the deed did not cover the land he bought, 
nor did it obligate Bowers to cultivate as requiréd by the original con- 
tract made. On cross-examination he testified that there was a mis- 
take about his having made a contract to buy 10 acres ; that Gillespie 
put him down for 10 acres, but that he didn't want that much, and 
after a little squabble he adjusted the matter with Bowers by agree- 
ing to take 7 ; that he called on Bowers about the delivery in the mat- 
ter of the deed, and Bowers told him that he was having trouble about 
getting the deed from Mexico; that he never accepted the deed sent 
to him in April preceding the trial; that Gillespie told him C. P. Bow- 
ers & Co. was a joint-stock company. One of the circulars which the 
witness said he read set forth in elaborate terms that C. P. Bowers & 
Co. owned 630 acres in "Tropical Mexico," and would sell 10 acres 
on an easy installment plan, cultivate it, market the product, and re- 
mit the profit, less only a fair discount for acting as sales agents. The 
land was described as rich and as suitable for banana crops, which 
would mature rapidly, and bring in at least $41.62 the first year and 
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$117 the second year. With great détail the quantity of bananas and the 
priées to be realized were stated in the circular and the contemplated 
purchaser was advised as follows: 

"In the second year j'ou see, you hâve 1,000 trees, and the proportlonate 
return wlU be the sume, excejiting that it wiU be less the following charge, 
wliic'h is for the services of C. 1". Bowers & Co. and is Itemized as follows: 

"For marketing the fruit. 4^ per bunch. 

"For cultivatlng your ground, 10% of cash reeeived." 

The circular announced that C. P. Bowers & Co. were simply the 
agents of the purchaser and the contract could be terminated at any 
time upon the purchaser's désire. The information with respect to ti- 
tles was as follows : 

■ "Titles. 

"The title to the land owned by O. P. Bowers & Co. is a perfect warranty 
deed, and is free, therefore, from any possible defect. 

"ïerms, 

"We sell the land at .f20O per acre. Ten acres sold for .i;200. You can pay 
the money down and secure immédiate possession ot title, or pay for eacli 
acre of land you take on the installmeiit ])lan, i. e., ^25 down and $15 monthly 
tlU paid. Deed to your land is handed you the moment the last payment has 
been made. When you receive your deed you liave u complète acre or more 
(if you hâve bought more) of land under full cultivation, we, as your agents, 
having brought it to that stage. Thereafter you receive your annual In- 
come as its products are sold by us." 

A clause in the circular stated that Alex. Smith & Co. of Tampico 
would tell who C. P. Bowers & Co. were, and that they were thorough- 
ly responsible people, and knew about the title, situation, etc. Ap- 
pended to the circular were many quotations from newspapers and 
writers concerning the banana growing industry, and paragraphs con- 
cerning the advantages of market facilities, and how the investment 
would bring an income for life. At the close of the circular were 
some seven "Hints and Paragraphs," such as, "Know your money is 
invested in an enterprise producing something for which a demand 
already exists;" "The savings of the average man never bring wealth; 
profitable investments alone create riches," etc. 

There was further testimony from witnesses who stated that after 
reading the advertisements to the effect that the opportunity otïered a 
chance to make an income for life, and that a half acre for every $100 
invested would yield 26 per cent, the first year and 58 per cent, the 
second and succeeding years on the money invested, they bought some 
of the land from Bowers. One witness, J. C. Baird,' testified that 
Bowers pointed out to liim on a map the location of banana planta- 
tions and said that they were selling the land and intended to put a 
pumping plant on it for irrigation ; that he corresponded with C. P. 
Bowers & Co. and together with his daughter concluded to make an 
investment ; that he reeeived a contract through the mails after re- 
mitting $190 in March, 1909. Mr. Baird introduced a letter which he 
had reeeived from "C. P. Bowers, Près." on paper headed, "C. P. 
Bowers & Co., Plantation Owners ; C. P. Bowers, Président; C. P. 
Bowers, Vice-Président; H. C. Myers, Secretary — Los Angeles, Cal." 
This letter inclosed contracts made out in the names of J. C. Baird and 
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Ëva Moore, calling for one acre of banana land each. With the testi- 
mony of this witness there was introduced a letter addressed to J. C. 
Baird, signed C. P. Bowers, Près., written on paper with a caption of 
the corporation, wherein Bowers wrote him that in answer to his 
letter of the ISth of May, 1909, they were going to require — 
"a little more tiiue than we anticlpated In Issuing the deeds to youi'sclf and 
daughter. * * * . Thiiigs move very slow much slower lu Mexico than iu 
the United States, in fact, and especlally when you are awaiting upon 
native offlclals." 

Again, on June 30th, C. P. Bowers, Près., wrote to Mr. Baird that 
they were doing everything possible to get the deeds, but that it re- 
quired 9 months to hâve a deed delivered and recorded in one instance. 
The letter advised Mr. Baird that the time of the delivery of the deed 
did not interfère with the care of his land, and added that : 

"The really important part of the entire transaction as we see It, lies In 
developing the land and producing the crop." 

Again, on August 7, 1909, in a letter signed C. P. Bowers, Mr. Baird 
was advised that he (Bowers) had not yet received the deeds but hoped 
to hâve them ready soon, and that both acres of land for which shoots 
had been planted before Mr. Baird and his daughter purchased would 
hâve to be replanted before returns would come, because of a wash 
and storms, etc. At a later time, on February 2, 1910, Bowers wrote 
to Mr. Baird that he hoped before long the deeds would be ready for 
delivery, and again on February 9, 1910, he wrote to Mr. Baird that 
there was an oil lease on the whole tract of 630 acres which a large 
company held, and that the rear of the 630 acres adjoined some land 
in which there were some strikes of large "gushers." Mr. Baird said 
that he told Bowers at one time that nearly a year had gone by since 
he had purchased the property and that the promises for the deed had 
not been f ulfilled ; that he had paid cash and wanted his title ; that he 
told Bowers that he had concluded that he could not make a deed to the 
property because he did not hâve any title to it ; that Bowers remarked 
that he had some land down there, and when he got the matter fixed up 
"he thought he could make me a title in the next 60 days." 

"Sald I, 'Then you vlrtually admit that you did not own that land at the 
time you sold It to meV 'Well,' he says, 'we pald some mouey on the land 
and hope to get at least 50 acres ;' and I says, 'Mr. Bowers, 1 am satlsfled 
that you doirt own that land, and never did owu It and can't glve me a title 
to tlie property I houglit of you. Now, I demand uiy nioney back. 1 demand 
you to refund to me the uioney that I pald for thls property that you had not 
"title to and couldn't glve me a title to.' He says, 'I haven't got any money.' " 

Thereafter this witness consulted counsel and made a demand, and 
received a document about the middle of April, 1914. The document, 
dated April 14, 1914, is entitled a contract of bargain and sale en- 
tered into between C. P. Bowers and J. C. Baird under certain desig- 
nated conditions. In the first of the conditions Bowers states that he 
is the sole owner of a certain portion of the property described, which 
he acquired from Alex. Smith by bargain and sale on July 7, 1910. In 
the third paragraph the land conveyed from Smith to Bowers is de- 
scribed as 24 hectareas, 2,915 square meters from the southern portion 
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of said parcel of land, and C. P. Bowers sells, grants, and conveys to 
J. C. Baird lots 14 and 20 out of block 1, containing one acre more or 
less, and reserving 3 fcet on the east and west boundary, etc. In the 
ninth paragraph of the contract Bowers déclares that the property is 
free and clear from ail incumbrances with the exception of a lease to 
exploit underground product, the lease having bcen given in 1901. This 
deed or contract was mailed to Mr. Baird, together with a letter from 
Mr. Newton J. Skinncr, advising Mr. Ikiird that he is inclosing a deed 
for land purchased from Mr. Bowers out of the Bowers Mexican 
plantation according to the previous contract, and that "it was only 
within the last few days that Mr. P>owers had succeeded in obtaining 
a deed to the property and getting it recorded, although the deed was 
issued to Mr. Bowers about the time of the contract." W'itness said 
that he nevcr had received any profits from the land and that the deed 
sent him did not call for the land at ail ; that it was an entirel}? diiïer- 
ent pièce from that which he had bought, and for that reason he had 
not accepted the deed and considcred it of no value. Alex. Smith 
testified that he had resided in Tampico, Mexico, since 1900; that he 
met Bowers in 1907, and that he, Smith, had a deed for the 630 acres 
concerning which other witnesses had testified ; that the final deeds 
for the property wcre made to him January 23, 1908, and January 25 
and April 7, 1908; that he never had seen anylhing growing on the 
land except a little corn ; that there were no fruits except wild ones 
there ; that about a year bef ore the trial he had been upon it, and that 
not more than 40 or SO acres of the entire tract had been cleared, the 
clearing being along the river front; that it waS grown up in jungle 
and weeds; that he knew nothing of a pumping jîlant upon it; that 
about 1907 he had had a transaction with C. P. Bowers concerning 
some of the property; that he gave ISowers a letter of option to buy 
the property at $10 an acre, payments to extend over a period of about 
a year. The witness explained he had lived in Mexico; that Bowers 
paid him about $1,500, and in the following year, 1908, he made a new 
agreement ; that before the new agreement was made Bowers asked 
him to make deeds to various customers to cover some 40 or 50 acres 
and to convey lands near the river front in the property ; that he made 
some of the conveyances but declined to make others ; that he made a 
new option with Bowers' f ather ; that the second contract called for 
various payments and contained an obligation whereby Smith should 
give Bowers a perfect warranty deed when the final payments were 
made ; but that no payments were made on the contract, which ex- 
pired by limitation, and that witness and Itowers corresponded. Smith 
said that about July, 1910, he gave Bowers a deed for about 60 acres 
in the extrême southern end of the property, and a deed for a small 
portion in the northerly end of the property ; that when the contract 
of option expired he had deeded to Bowers' customers portions of the 
northerly tract and concluded to deed to Bowers the 60 acres in full 
settlement ; that the deed for the 60 acres settled ail relations between 
them. Witness said that when Bowers wanted deeds for part of the 
front lands, he refused until the land was paid for and that it generally 
took two months to get a deed recorded in Mexico. 
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There was much more évidence tending to support the case of the 
United States, but with that to which we hâve referred, and the ad- 
mission that Bowers did not hâve a deed to the property which he 
sold to purchasers, enough has been shown to demonstrate that the 
case was clearly for submission to the jury under appropriate instruc- 
tions to the effect that, in order to convict criminally, it was necessary 
for the government to establish that the défendant entered into the 
schéma charged, that he intended to defraud those whom he corre- 
sponded with, and that for the purpose of executing the scheme he in- 
tended to use the mails of the United States. 

[3, 4] Error is assigned because the court overruled a spécial plea 
and motion to quash the indictment. The point presented is that the 
count under which Bowers was convicted does not specify that the of- 
fense charged was committed within three years prier to the filing of 
the indictment, January 10, 1913, and that the count is indefinite as to 
time and the mailing of the letter, and as to the description of the of- 
fense. But the scheme charged to hâve been fraudulent is elaborately 
set forth, and the défendant is direcdy charged with having fraudu- 
lently and feloniously placed and caused to be placed in the post office 
at Los Angeles, a letter in an envelope addressed as hereinbefore de- 
scribed. The letter is itself set forth in the second count, and is of 
date February 19, 1910. In Mitchell v. United States, 196 Fed. 877, 
116 C. C. A. 436, it was held by the court that under an indictment for 
violation of section 5480 of the Revised Statutes as amended by the 
amendment of March 2, 1889, c. 393, 25 Stat. 873 (U. S. Comp. St. 
1901, p. 3696), it wa^ immaterial when the scheme to defraud was de- 
vised, but that if the scheme or artifice was devised more than three 
years prior to the return of the indictment, but was in existence and the 
défendant was operating under it within three years, the case would be 
without the statute of limitations and might be prosecuted. We are of 
opinion, too, that there was sufficient particularity of statement in 
the indictment to demonstrate that it was for the violation of section 
215. Moreover, it was indorsed as an indictment for violation of 
that section, and the offense described in the instructions of the court 
Was that defmed in section 215. 

[5] Appellant objected to the testimony of a number of witnesses 
introduced by the government, on the ground that the events to which 
they testified transpired more than three years before the filing of the 
indictment. But under the rule of Mitchell v. United StateS, supra, 
the court correctly overruled such objections. 

[6] The government, to prove the signature of the défendant, Clar- 
ence P. Bowers, offered a witness who said he had seen Bowers write 
his name to the particular documents offered. The court then admitted 
such documents with the signature of Bowers as exemplars, and let- 
ters bearing signatures C. P. Bowers vvere thereupon admitted in évi- 
dence. To ail such évidence the défendant objected, but the objections 
wère overruled and the jury were allowed to make comparison of the 
letters and documents. This ruling was proper under Act Cpng. Feb. 
26, 1913, c. 79, which provides that, where the genuineness of the 
handwriting of a person may be involved, any admitted or proved hand- 
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writing of such person shall be compétent évidence as a basis for com- 
parison by witnesses, or by the jury, court, or officer conducting such 
proceeding, to prove or disprove such genuineness. Short v. United 
States, 221 Fed. 248, 137 C. C. A. 104. 

[7] It is urged that the court erred in admitting the letter set forth 
as an overt act charged to hâve been mailed by the défendant, Bowers, 
to Hughston. The objection is based upon the ground that the letter 
does not appear to bave been to further the scheme charged to hâve 
been devised by the défendant. But if the scheme had theretofore 
been devised and was fraudulent, and the défendant intentionally and 
for the purpose of carrying out the scheme wrote the letter described 
and mailed it within three years prior to the filing of the indictment, 
it was not necessary that the letter should on its face show that it was 
in furtherance of the scheme to defraud. 

[8, 9] It is argued that défendant was not granted a fair trial be- 
cause of the misconduct of a juror. Bowers, the défendant, in an 
aflidavit filed in the District Court, set forth that upon one day in the 
course of the trial at the adjournment of court, and before he and his 
counsel had left their places in the courtroom, a juror stepped over to 
the attorney's table, and. leaning over the table, said to him (Bow- 
ers) : ''Are you going to take the witness stand in your own behalf?" 
Bowers in his affidavit said that he answered that he did not know, and 
adds that the manner of the juror was such that it made him (Bowers) 
feel that the juror was speaking for other jurors than himself, and 
fearing lest if he did not take the stand it would préjudice him in 
the mind of the juror, he took the stand; that he believed that because 
of the fact that he did not take the stand, and thus gave the prosecu- 
tion an opportunity to comment upon the failure of the défense to pro- 
duce certain évidence, the jury became prejudiced. Several other af- 
fidavits in support of Bowers' motion were fded. The juror named by 
the défendant, Bowers, filed a counter affidavit wherein he positively 
dénies that he ever spoke to Bowers or to his attorney or communi- 
cated with either of them in any way whatsoever during the trial, and 
States that he thoroughly understood his duty as a juror which forbade 
him to ask any such question as Bowers said he asked him. The mat- 
ter does not appear to bave been brought to the attention of the court 
before the trial closed, although the défendant had ample opportunity 
to advise the court of the incident. Défendant is therefore in no posi- 
tion now to claim that his rights were prejudiced. Furthermore, the 
District Court having considered the matter the appellate court will 
not disturb the order denying a new trial. 

[10] Many errors assignée! relate to instructions given and refused. 
Spécial stress is put upon the charge of the court with respect to. the 
Word "owned," but we think that the meatiing given was sufficient. The 
court said: 

■ "That the word 'owued,' on the fourth page of the indictment together with 
the clause in whicli it appears, namely, 'The said C. 1'. Howers & Co. owned 
six huudred and thirty (<iriO) acres of land on the Taniesl river,' etc., implies 
that the défendant had such an interest in, and dominion over, the propert.y 
referred to, that they could convey a good and suffleient tltle thereto, to 
an intending purchaser." 



650 244 FEDEKAL REPORTER 

The court also instructed that if the représentations intended to be 
made as alleged in the indictment were false, but défendants believed 
them to be true, then said représentations would not be fraiidulent ; 
but if, however, such représentations were false, and défendants 
knowing tlieir falsity, or not believing them to be true, intended they 
should be made to deceive and induce the persons to whom they were 
to be made to send or pay money to the défendants or to C. P. Bow- 
ers & Co., then the scheme was one to defraud. This, in connection 
with the other portions of the charge wherein the court defined the 
éléments of the offense, was correct. And, generally, the whole charge 
sufficiently set forth the légal principles which controUed. 

After painstaking examination of the voluminous record, we fail 
to find any substantial ground upon which to predicate a reversai of 
the case, and, as the record discloses that défendant had a fair trial, the 
judgment must be affirmed. 

Affirmed. 



BRYAN V. LOnSVILLE & N. R. CO. 

(Circuit Court of Appeals, Klghtli Circuit. April 12, 1917. Reliearing Denied 

October 22, 1917.) 

No. 4801. 

1. Railroads ©=34— Bigiit to Chance Location op Road. 

Where a railroad lias been coiistructed niul operated for 40 years, It 
could not be clianged to a location .several miles from the orignal location, 
for a distance of 20 miles, wlthout législative authority. 

2. Courts i®=3.3C6(7) — Dkcisions of State Cocbts— Force in Fédéral Courts. 

Const. Ala. 1901, § 246, provides that no railroad in existence at the 
tlnie of the ratification of such Constitution shall hâve the benefit of any 
future législation, other than in exécution of a trust, except on the con- 
dition of complète acceptance of ail the provisions of that article. HihJ, 
that the holding of the Suprême Court of Alabama that no written accept- 
ance of the Constitution is necessary is binding on a fédéral court 
.3. Railroads <g=>,54— Riqiit to Change Location op Road. 

Where a Kentucky railroad corporation complled wtth Const. Ala., § 
2.32, iniposing conditions on foreign corporations doing business in the 
State, and for many years transacted business in Alabama, and availed 
itself of the benefits of the gênerai statutes of that state, it aceepted the 
provisions of the Constitution of 1901 as required by section 246, so as 
to entitle it to the right given to railroad corporations to relocate their 
Une of railroad by Act Ala. Feb. 18, 1903 (Laws 1903, p. 131), asi amended 
by Act. Aug. 20, 1909 (Laws 1909, p. 62). 

4. Railroads <®=>3o(1) — Foreign Corporations— Domestication. 

Acts Tenu. Dec. 4, 1851 (Laws 1851-52, c. 23), glviug a Kentucky rail- 
road corporation authority to construct a railroad between certain points 
in Tennessee, and to exert some of its corporate powers, and recognizing 
the railroad as a Kentucky" corporation, did not make it a corporation 
of both Kentucky and Tennessee. 

5. Railroads <g=54— Right to Change Location ov Road. 

Where the charter of a Kentucky railroad corporation, though not lu 
express ternis, authorlzing it to relocate its Une of road, contained no 
prohibition against such relo<-atioii, the company could relocate its line 
of road in Alabama, providing the laws of Alabama permitted It to do so, 
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as the change In location is peculiarly a subject of local control, espedally 
as the Kentucky statutes authorize railroad eonipanies to relocate thelr 
roads. 

6. Railecads <g=»54— Eight to Change Location ov Eoad. 

Where the original temtini of a railroad were Decatur and Montgom- 
ery, a change in snch road for about 20 miles, to a new location several 
miles distant, was not in violation of Act Ala. Feb. 18, 1903, as amended 
by Aug. 20, 1909, authorizlng railroad coinpanics to relocate their Une, 
but providiug that they shall not change the terniini or make an entlre 
departure froin the original Une between sueh termini, as the statute re- 
fers to the original tonn'lnl of the road, and not to points on the Une 
between which there is a relocation of the track. 

7. Railroads <s=>54^-Rigiit to Ckange Location of Road. 

Though some of the land iipon which a railroad was constructed was 
granted by the United States to the state for the bonellt of such road, 
the permission of Congress was not neccssary in order to lawfully relo- 
cate the Une of road, this being a iuatter for statc législation. 

8. RAII.ROADS <S=72(3) — Contracts as to Location of Road— l'ERroEMANCE 

OB Breacii. 

Where deeds to a railroad right of way recited that the building, erect- 
ing, and runnlng of the railroad on and along the land was a part of the 
considération, the building of the road on such land and its maintenance 
for 40 years was a compliance with the contract, and its removal to a 
new location after more than 40 years ^^■as not a breach of the contract. 

9. Railroads iS=o72(8)— Contracts as to Location of Road— Construction. 

Where a railroad company conveyed to plaintifE land in the iiKmediate 
viclnity of its road, which he de^'oted to the cultivation and growth of 
commercial peach and upple orehards, a rec-ital in the deed that valuable 
improvemenls to be put on the land conveyed were a part of the considér- 
ation, did not amount to a contract on the part of the railroad to forever 
maintain and operate its Une of road in its then condition, though the 
change in location of the road greatly damaged plaintifC's fruit business. 

10. Railroads <g=354 — Change of Location — Injuby to Members of Public. 

A change in the location of a railroad, under législative authority, gives 
a nïember of the public no common-law right to damages, any injury 
sustained by him being damnum absque injuria. 

11. Eminent Domain <g=52(l)— Acts Constituting Exercise of Power of 
Eminent Domain. 

A railroad company, by changlng the location of its road did not take, in- 
jure, or destroy property in the vicinity of the old location, withln OQnst. 
Ala. 1901, § 235, providing that municipal and other corporations, invested 
with the privilège of taking property for public use, shall make just 
compensation for the property taken, injured, or destroyed by the con- 
struction or enlargement of their works, highways, or inïprovements. 

12. Pleading <S=>3;j9— Plea in Abatement — Withdrawal — Discbetion. 

It was within the trial court's discrétion to allow défendant to with- 
draw its plea in abatement and file an answer, especially where, on plain- 
tiff's own theory, a plea in abatement was an unauthorized pleading. 

13. Appbal and Error i©=>10îO(1)— Tbial <S=323— Harmless Ebroe— Verdict. 

A verdict signed by one juror, by direction of the court, was sufflcient, 
and plaintifE was not prejudlced because the jurors were not ail required 
to sign or permltted to sélect their own foreman toi sign it for them. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action by Edward Jefferson Bryan against the Louisville & Nash- 
ville Railroad Company. Judgment for défendant, and plaintifï brings 
error. Affirmed. 

C=9For other cases see same topic ft KEY-NUMBKR in ail Key-Kumbered Qigests & Indexât 
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S. Mayner Wallace and Shepard Barclay, both of St. Louis, Mo., 
for plaintiff in error. 

Edward S. Jouett, of Louisville, Ky., and Harold R. Small, of St. 
Louis, Mo., for défendant in error. 

Before CARLAND and STONE, Circuit Judges, and MUNGER, 
District Judge. 

CARLAND, Circuit Judge. The parties to this action will be named 
as in the trial court. The plaintiff sued the défendant to recover dam- 
ages which he alleged resulted from the abandonment by défendant of 
its main line of road from New Castle to Bangor, Blount county, Ala. 
At the trial of the case counsel for défendant moved the court to direct 
a verdict in its favor. The motion was granted, and the plaintiff has 
brought the case hère assigning error. The plaintiff stated his causes 
of action in two counts. 

The first count, after alleging the purchase of about 2,600 acres of 
land in Blount county, Ala, in the immédiate vicinity of Reid's station, 
on the line of the South & North Alabama Railroad Company, here- 
after called "South & North," and the cultivation and growth of com- 
mercial peach and apple orchards thereon, the purchase from said rail- 
road Company of its line of railroad by the Louisville & Nashville Rail- 
road Company, hereafter called the "Louisville & Nashville," and the 
assumption by the latter of ail the duties and obligations which could 
be required of the South & North as a common carrier, further alleged 
as f ollows : 

"Plaintiff further states that at ami before his purchase of said land, and 
during the developuient thereof, as stated, défendant contraeted and agreod 
with plaintiff, in considération of plaiiitlff's nniking and developing said iii- 
vestment and furnishing to défendant the tonnage therefrom, that, for as long 
a tlnie as plaintiff produced said tonnage, said défendant would lualntaln and 
operate said line of railroad through and along his said land, in substantially 
the same way as was then being niaintained and operated, and furnished to plain- 
tiff the fast-freight and esr)ress service thereon for the products of said or- 
chards to the niarkets of the ITnited .States and adéquate transportatioii serv- 
ice for ail the tonnage produced on said lands ; but that on or about Xovember 
10, 1914, said défendant, wholly disregarding its said obligation to plaintiff, 
and in violation of its said contract and assurances, and notwithstanding 
that plaintiff had at ail finies offered, and was then continuing to ofCer, to de- 
fendant a large, and the full amount of said tonnage, discontinued and ceased 
operating that part of the said Une of railroad through and along plaintlff's 
said r'roperty, at said Ileid's station, and denied and still dénies to plaintiff 
said fast-freight and express service for the products of said orchards, and ail 
railroad facllitles for ail tonnage produced and to be produced on sai^ land, 
and has siiice reinoved part of the roadbed of said line of railroad along plain- 
tiff's said property and north of said Ileid's station, and on account of the 
mountainous cond'itlon of said county and the topography thereof, and the 
peculiar location of plaintiff's said land, and beeause of the fact that there is 
no other accessible line of railroad therein, or ineans whereby any of the ton- 
nage produced on said land niay be carried away therefroni, has closed there- 
bv ail of said inarkets to the products of plaintift''s said orchards, and thereby 
destroyed the said value thereof." 

The second count of the complaint, after making the allégations of 
the first count a part thereof by référence, alleged that plaintiff's in- 
jury was spécial in kind and différent and greater in degree than that, 
if any, suffered by the public, and that under gênerai law, as well as 
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under the laws o£ Alabama, plaintiff miglit not be so injured and dam- 
aged by défendant without just compensation being made. 

We hâve carefully read and considered the évidence in the record, 
and are satisfied that there was sufficient évidence to take the case to 
the jury upon the question of damages, and, upon the assumption that 
défendant was bound to furnish the plaintiff with adéquate shipping 
faciHties as alleged in his complaint, the question whether such facili- 
ties were furnished or ofïered by défendant to plaintiff during the 
season of 1915, and prior to the abandonment of the orchards by plain- 
tiff on December 2, 1915, was, upon the évidence before us, clearly 
a question for the jury. We are also satisfied that taking the évidence 
upon the question of whether the défendant, either expressly or im- 
pliedly, agreed with plaintiff, by correspondence and mutual business 
relations, to maintain and operate its line of railroad through and along 
his said land, in substantially the samc way as the same was then being 
maintained and operated, and to furnish plaintiff the shipping faciHties 
stated in the complaint, with ail legitimate inferences which the jury 
might rightfully draw therefrom, there was not sufficient évidence to 
take the case to the jury upon that question, The most that can be said 
upon this phase of the case is that the défendant, prior to the abandon- 
ment of its line of road, was désirons that the plaintiff should make 
a success of his business of fruit raising, as tonnage for the road 
would be produced thereby. The building of the spur track to connect 
with the tramway of plaintiff, and the sending of an agent to super- 
vise the shipping of fruit during the shipping season, were both con- 
sistent with this désire and purpose. 

It is claimed, however, that under the facts stated in the complaint, 
the défendant had no légal power or authority to abandon its main 
line, which passed near the orchards of the plaintiff, and relocate the 
same as hereinafter stated, and that, such abandonment and relocation 
being illégal, the défendant is liable for any damage resulting therefrom 
to the plaintiff. This is the important question in the case. The facts 
bearing upon the question are as f ollows : 

The South & North was incorporated by a spécial act of the General 
Assembly of Alabama, February 17, 1854. The railroad constructed 
by it extended from Decatur, Ala., through Birmingham, to Mont- 
gomery, Ala., a distance of about 182 miles. Speaking without référ- 
ence to entire accuracy, the line of this railroad from New Castle, Ala., 
to Bangor, Ala., at the time of its abandonment, November 16, 1914, 
had been constructed and operated for abotit 40 years. From 1872 to 
January 21, 1914, the road was controUed and operated by the défend- 
ant, the latter from 1900 owning ail the preferred and 80 per cent, of 
the common stock. This condition of affairs arose from the fact that 
the Louisville & Nashville furnished the money to build the road. On 
January 21, 1914, the South & North, for certain valuable considéra- 
tions mentioned in the deed of conveyance, conveyed ail its interests 
in its line of railroad to the défendant, the latter assuming "ail the du- 
ties and obligations which could or can be lawf ully required of the par- 
ties of the first part as a common carrier, * * * and the assump-' 
tion of ail other indebtedness of the party of the first part owing by 
contract with any person, firm, or corporation or oh àccount of injury 
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to persons or damage to property and ail indebtedness of any other char- 
acter whatsoever." On November 16, 1914, the défendant discontin- 
ued the opération of the old line of the South & North from New 
Castle to Bangor, and commenced to operate the new double-track 
line between the points mentioned, which had been built and con- 
structed during the previous two years. The distance between the 
points mentioned over the new line is about 20 miles, being about 2 
miles shorter than the distance between the same points over the old 
lines. The new line is distant from Reid's station on the old line 4.9 
miles. The average distance of the new line from the old line between 
the points mentioned is about 3 miles. The intervening space between 
the two lines is rough and mountainous, to such an extent as to be inac- 
cessible by ordinary conveyance. 

The new line départs entirely from the old line between tlie points 
mentioned. The considérations which led to the construction of the 
new line were to straighten the line of road, reduce curvature, and 
obtain lower grades, in order to facilitate the movement of business, 
reduce delays, and improve safety, and greatly increase the capacity 
of the road for handling business. The plaintiff when on the stand 
was asked the f ollowing question : "You admit, do you not, that the 
building of that double track through there on that straighter, shorter 
line is a matter of material interest and advantage to the gênerai pub- 
lic, both in the matter of safety and expédition of service, freight and 
passengers?" The witness answered, "I do." 

The plaintiff, relying upon the continuance of the shipping facilities 
furnished by the South & North as operated by the Louisville & Nash- 
ville, had, during the period of about 11 years prior to November 16, 
1914, cultivated and grown on the land purchased by him, as before 
stated, commercial peach and apple orchards, known as the "Mont 
Eyrie Orchards." A portion of the orchards were located on land 
through which the original right of way of the South & North had 
been granted, a part of the considération for such right of way "being 
that the South & North would build a, railroad on and along said lands. 

Plaintiff allèges that the abandonment of the old line of road de- 
stroyed the value of thèse orchards ; hence this suit. In the treatment 
of the question as to the authority of the Louisville & Nashville to 
abandon the old line and relocate the same as appears in the évidence, 
we put to one side the question as to whether the défendant offered to 
furnish tfie plaintiff, prior to his abandonment of his orchards in De- 
cember, 1915, adéquate shipping facilities by way of Warrior and Mon- 
mouth, with switching service over a portion of the old line to thp old 
station at Reid's, as this question would only be material in case tlie de- 
fendant was bound to furnish adéquate shipping facilities to plaintiff, 
and, in any event, it was a question for the jury under the évidence. 

[1] We think it must be conceded that a railroad which has been 
constructed and operated for 40 years may not be reloçated in the man- 
ner in which it is shown by the évidence the old line of the South & 
North was reloçated, without législative authority. Brown v. Railway 
Company, 126 ,Ga. 248, 55 S. E. 24, 7 Ann. Cas. 1026; Railway Com- 
pany V. Kirkland, 129 Ga. 552, 59 S. E. 220; Lusby v. Kansas City, etc., 
R. Co., 75 Miss. 360, 19 South. 239, 26 L. R. A. 510. 
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In Brown v. Raihvay Co., supra, it was said: 

"It is generally held that where a railroad company to which hafs been glven 
the power to choose its partlcular route between designated termlni, bas ex- 
ereised its discrétion in tbls regard, its power of cholce is exhausted, and It 
cannot suliseqiiently change its location without express législative authorlty. 
ïlius a change cannot be niade for reasons of convenience, or expediency, or 
economy merely." 

A great number of authorities are cited to support this statement of 
the law. In L. R. A. 191 5A, 549, it is said: 

"The gênerai rule seems to be that a railroad cannot abandon Its road or a 
branch, even though it may be operated at a loss, and cases whIch are appar- 
ently in confiiet with this rule will be found to hâve turned on spécial circum- 
stances that warranted the décision." 

Tiie défendant in this case does net contend that the law is other- 
wise, but seeks to show that there was législative authority to make 
the relocation described in this case, both as to the South & North and 
the Louisville & Nashville. It is conceded by counsel for défendant 
that neither the charter of the South & North nor the Louisville & 
Nashville in express terms gave authority to make the relocation of 
which complaint is made. It is, however, contended that législative 
authority was conferred both upon the South & North and Louisville 
& Nashville to make the change by certain législation of the General 
Assembly of Alabama. Section 246 of the Constitution of Alabama 
of 1901 reads as follows : 

"No railroad, canal, or transportation company in existence at the time of 
the ratification of this Constitution, shall hâve the benetit of any future lég- 
islation by gênerai or spécial lavks other tlian in exécution of a trust created 
by law or by contract. excei)t on the condition of complète acceptance of ail the 
provisions of this article." 

February 18, 1903, the Législature of Alabama enacted the foUowing 
statute : 

"Section 1. Be it enacted by the Legislnture of Alabama, that any railroad 
corporation owning and operating a railroad in this state, is hereby authorized 
and enipowered to relocate any portion of its line of railroad for the purpose 
of straightening or otherwise improvlng the sanie, and for that purpose, to 
acquire by gift, purchase or by condenuiatiou m the mode prescribed by law, 
ail necessary rlghts of way over lands, and to abandon its original or con- 
stnicted line: Provided, liowever, that nothing herein coutained shall be so 
taken or eoustrvied as to authorize any railroad coi-poration to change the ter- 
mini of its railroad, or to make an entire dei)arture from its original line be- 
tween such termini." Laws 190;5, p. 131. 

This statute appcars in the codification of the Alabama Laws for 
1907 as section 3484. The section was amended August 20, 1909, by 
the addition of other provisions, but the law of 1903 was retained, and 
reads as follows : 

" * * * and may relocate any portion of its line for purposes of straight- 
ening or otherwise improving the same and for that purpose, may acquire b.v 
gift, purchase or condenmation ail necessary rights-of-way over lands, and 
abandon its original or coustructed line, but it shall not change its termini, or 
make an entire departure from its original line between such termini." Laws 
1909, p. 62. 

The law last above quoted is the spécifie authority under which the 
défendant acted. It is claimed, however, by counsel for the plaintiff. 
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that the South & North or ihe Louisville & Nashville never accepted 
the Constitution of Alabama within themeaning of section 246 above 
quoted, so as to be entitled to the benpfit of the law of 1903 as amended 
in 1909. When the Louisville & Nashville took over the opération of 
the South & North in 1872, for the reason that it had furnished the 
money to build the road, a gênerai statute of Alabama permitted a cor- 
poration owning a railroad to allow another company to operate it, and 
the question arose as to whether the South & North, having been cre- 
ated under a spécial charter, was authorized to permit this opération of 
its road by the liouisville & Nashville, since the South & North had 
never îormally accepted the provisions of the Constitution above quot- 
ed, and was not authorized by its spécial charter or the amendments 
thereto to permit the opération of its road by another company. Out 
of this controversy arose the litigation which was involved in Louisville 
& Nashville R. R. Co. v. State ex rel. Gray, 154 Ma. 156, 45 South. 
296. It was decided in this case that a written acceptance was not 
nécessary under the terms of section 246, su].)ra, and that the South & 
North, had accepted the provisions of the Constitution of Alabama, 
within the mcaning of said section, by availing itself of the benefits of 
the gênerai statutes of Alabama. In the same case the question was 
raised and decided relative to the right of the Louisville & Nashville, a 
Kentucky corporation, to take the benefit of the Alabama law, and op- 
erate the South & North. There is a provision of the Alabama Consti- 
tution of 1901 (section 232) reading as follows : 

"No foreign corporation shall do any business In this state witliout hav- 
ing at least one l^nown place of business and an authorized agent or agents 
therein, and without filing with the Secrétary of State a certifled copy of Its 
articles of incorporation or association. Such corporation uiay be sued in any 
county wliere it does business, by service of process upon an agent anywhere 
in the state. The Législature shall, by gênerai law, provide for the payment 
to the state of Alabama of a franchise tax by such corporation, but such fran- 
chise tax shall be based on the actual amount of capital emplo.ved in this state. 
Strletly benevolent, educational, or religious corporations .shall not be required 
to pay such a tax." 

The Suprême Court of Alabama in the case last cited, after consid- 
ering the amendments to the charter of the Louisville & Nashville, 
passed by the General Assembly of Kentucky, March 6, 1878, and 
January 27, 1880, giving to the Louisville & Nashville authority to take 
over the opération of the South & North, said : 

"Commencing on the 24th day of March, 1887, the défendant (Louisville & 
Nashville) has done ail that foreign corporations are required to do by the Con- 
stitution and laws of Alabama to entitle it to do business In tlie state." 

It appears' from the record that on May 21, 1907, the défendant 
filed in the office of the Secrétary of State for Alabama a certificate 
signed by its tirst vice président, designating Montgomery, Ala., as its 
known place of business in said state, and appointing George W. Jones 
its agent upon whom service of process might be made and ail légal no- 
tices served for ail the purposes contemplated by the laws of Alabama. 
The record also shows that the défendant, prior to the relocation of its 
line of road, had filed with the Secrétary of State of Alabama duly cer- 
tiired copies of its charter, and ail amendatory acts relating thereto, as 
granted and passed by the state of Kentucky. It is further contended. 
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however, by counsel for plaintiff, that although the défendant has per- 
formed ail the acts required by the Constitution and laws of Alabama 
to authorize it to do business in said state, it does not appear that it 
has accepted the provisions of the Constitution of Alabama, and was 
therefore not entitled to the benefit of the relocation statute. 

[2-4] We are of the opinion that the Gray Case, holding that no 
written acceptance of the Constitution is necessary, is binding on us, 
and that the same f acts which were held to show the acceptance of the 
provisions of the Constitution by the South & North, must be held to 
show the acceptance by the Louisville & Nashville. It transacted 
business in the state of Alabama for many years, and availed itself of 
the benefits of the gênerai statutes of that state. AVe hâve no doubt 
that the défendant having complied vvith section 232 of the Constitu- 
tion of Alabama, it is entitled to do business in said state, and that by 
its conduct and acts, extending over many years, it must be held to ha-ve 
accepted the provisions of her Constitution. The défendant is a cor- 
poration of the state of Kentucky, and not, as claimed by plaintiff's 
counsel, a corporation of both Kentucky and Tennessee, as was held in 
Goodlett v. Louisville & Nashville R. R. Co., 122 U. S. 391, 7 Sup. Ct. 
1254, 30 ly. Ed. 1230. The law of Tennessee giving the défendant au- 
thority within her limits to construct a railroad betvveen certain points, 
and to exert some of its corporate powers, recognizes the défendant as 
a Kentucky corporation. Tennessee Act, December 4, 1851 (Laws 
1851-52, c. 23). 

[5] The charter of défendant granted by the state of Kentucky does 
not give authority in express terms to relocate its Une of road, but it 
contains no prohibition against so doing. Hence it could relocate its 
line of road in the state of Alabama, providing the laws of Alabama 
permitted it to do so, as the change in the location of a railroad is pe- 
culiarly a subject of local control. The Kentucky act of March 6, 1878 
(Laws 1877-78, c. 278), gave défendant authority to operate, lease, or 
purchase upon such terms or in such manner as it deemed best any 
railroad in any other state or states. It appears also that by subsection 
4 of section 768 of the Kentucky statutes, enacted in 1894, it was pro- 
vided that a railroad company "may, for the purpose of avoiding an- 
noyance to public travel or dangerous or difficult grades or curves, or 
unsafe or insecure grounds or foundations, or for other reasonable 
cause, change the location * * * of any portion of its road; but 
shall not, except as otherwise provided, départ from the gênerai route 
]>rescribed in the articles of incorporation." The défendant was enti- 
tled to the benefit of this law for the reason that on July 14, 1902, it 
literally complied with section 190 of the Kentucky Constitution, and 
also section 570 of the Kentucky statutes, imposing certain conditions 
upon the performance of which the défendant would be entitled to the 
benefit of the statute. So it may be truthfuUy said that the act of re- 
location by défendant was not only in accordance with the laws of Ala- 
bama, but in line with the public policy of Kentucky. 

[6, 7] Counsel for the plaintifï further contends that, even if it be 
held that the défendant was entitled to the benefit of the relocation stat- 
ute of Alabama, it did not comply with that statute. Iti order to sus- 
tain this position, it is urged that the law provided that tliere should 

244 r.— 42 
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not be an entire departure from the original line of road between tlie 
termini of the same, and, in order to make this provision of the law ap- 
ph'cable, it is claimed that New Castle and Bangor were the termini of 
the road ; but this contention is not sound. The law means the origi- 
nal termini of the South & North, and not two points on the line be- 
tween which there is a relocation of the track. The termini of the orig- 
inal South & North were Decatur and Montgomery. There is no merit 
in this contention. It is also claimed, as we understand the argument, 
that because the United States granted to the state of Alabama for the 
benefit of the South & North some of the land upon which the road was 
constructed, that permission by Congress was necessary in order to law- 
fully relocate the line of road. There is no merit in such contention. 
It was a matter for state législation. 

On July 6, 1914, the Railroad Commission of Alabama made the 
f ollowing order : 

"Proposed Transfer of Train Service, Louisville & Nasliville Railroad Com- 
pany, from the Old Single Track to the New Double Track, between Bangor, 
Ala., and New Castle, Ala. 
"Whereas, the IJaiIroad Conimission of Alabama, by its gênerai order No. 
13, dated December 6, 1907, and by its gênerai order No. 17, dated May 8, 
1909, provided that: 

" 'No railroad conipany operating in this state shall discontinue any pas- 
senger train or service now belng malntained witliout the consent and ap- 
proval of the Commission;' and, 

"Whereas, the Louisville & Nashville Railroad Company represents to the 
Commission that it has and will discontinue certain service heretofore maln- 
tained, by reason of the fact that it has and will relocate Its line in parti, 
clianging the grade, departing entirely from the line heretofore existlng be- 
tween certain points, Installing double tracks, discontinuing certain service up- 
on certain portions of the line heretofore existlng between Bangor, Alabama, 
and New Castle, Alabama, as shown by Kxhlbit A, hereto attached and made 
a part hereof, and inaugurât! ng In lieu thereof simllar sen'lce on proposed 
new double tracks, ail of said changes in service and opération liavlng been 
made and contemplated to be made in conformlty wlth the statutes of Ala- 
bama in such case made and provided: 

"Now, therefore, the said Railroad Commission of Alabama does hereby con- 
sent to and approve of the suid dlscoiitinuance of service, and the proposed 
continuance of service, includlng the proposed rearrangement of tracks, grades, 
plans, and service as set forth In the said Exhiblt A. 

"Uone by the Railroad Commission of Alabama, at the capital in the eity of 
Montgomery, this Cth day of July, 1914. 

"Railroad Commission of Alabama, 
"By Chas. Henderson, 
"ï>ank N. Jullan, 
"Léon JlcCord, 

"Railroad Commissioners." 

While the Railroad Commission could not authorize the défendant 
to relocate its road in violation of the laws of Alabama, the order above 
quoted is not only persuasive that no such law was violated, but it 
would seem to be conclusive upon the proposition as to whether the 
relocation was for the benefit of the public. We hâve no doubt, upon 
the facts appearing in the record, that the défendant had légal author- 
ity to relocate its line of road as detailed in the évidence. Conceding 
that the défendant had légal authority to do so, it is further contended 
by counsel for plaintifl: that such relocation breached the contracts 
arising out of the right of way agreements. 
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[8] It appears from the record that, when the South & North con- 
structed its line of road in 1871-2-3, it boiight a right of way through 
six small parcels of land which now constitute a part of the body of 
2,600 acres owned by the plaintiff. The right of way deeds or con- 
tracts, after reciting the money considération, contained the following 
language : "And for f urther considération of their building and erect- 
ing and running their railroad on and along" tlie described parcel of 
land. Not stopping to consider whether thèse récitals are conditions 
subséquent or covenants running with the land, we think that under 
the décision of the United States Suprême Court in Texas & Pacific 
Ry. Co. V. Marshall, 136 U. S. 393, 10 Sup. Ct. 846, 34 L. Ed. 385, the 
agreement must be held to hâve been coniplied with under the facts in 
this case. The South & North did build its line of road on and along 
the lands specified and maintained it for 40 years. It was decided in 
the Marshall Case, where the contract was to permanently locate car- 
works and machine shcps at the city of àVlarshall, that the word "per- 
manent" did not mean forever, lasting forever, or existing forever. 
In this case the railroad company had complied with its agreement for 
eight years, and it was held to be a substantial compliance with the 
contract. In Texas & Pacific Ry. Co. v. Scott, 77 Fed. 726, 23 C. C. A. 
424, 37 L. R. A, 94, it was said : 

"It must be that such an agreement is made subject to the gênerai exigen- 
cles of business, the public Interest. and to the change, modification, and 
growth of transportation routes, as thèse may alïect the requirements of the 
railway company's business." 

[9] Something is claimed also in regard to the récital in defendant's 
deed conveying about 520 acres to the plaintifif. This récital, in addi- 
tion to the money considération, reads, "valuable improvements to be 
put on the land. conveyed." In regard to this it may be said that the 
défendant is not complaining in regard to a failure of considération, 
and, standing alone or with the other facts in the case, it does not make 
out a contract on the part of the défendant to forever maintain and 
Operate its line of road in its then location. 

[10] The change in the line of road being, as we hâve found, lawful, 
and there being no contract for the continuance of the road in its origi- 
nal location, counsel for plaintifif urges in this situation the proposition 
that a member of the public bas such a vested interest in the continu- 
ance of a railroad location that he is entitled, upon its removal, to re- 
cover damages either at common law or upon the constitutional guar- 
anty of compensation for property taken for public use. No authority 
is cited which, in our opinion, sustains the proposition stated, nor hâve 
we been able to find any. On the contrary, the rule seems to be estab- 
lished that where there is législative authority to do an act, omitting for 
the présent cases of the exercise of the power of eminent domain, if in 
the doing of it harm cornes to an individual it is not a wtong for which 
the law gives a remedy. It is damnum absc|ue injuria. A very in- 
structive case on this question, as it was a case of railroad removal, 
is Dewey et al. v. Atlantic Coast Line Ry. Co., 142 N. C. 302, 55 S. E. 
292. We quote the following excerpt from the opinion of the court : 

"The défendants, havlng législative authority to mnlie the proposed change, 
are acting wlthin their right. So far as now appears, they are only dolng, or 
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proposing to do, 'a lawful thing in a lawful way,' and In such case, if hanii 
cornes to a third person, it is not a wrong for which the law will afford re- 
dress. It Is daninum absque injuria. Tliomason v. Eailway Co., 142 N. 0. 
318, 55 S. E. 205 (plaintiff's appeal at tliis term) ; Broom's Légal Maxiras (8tli 
Ed.) p. 200: Polloc'k on Torts (7th Ed.) pp. 126, 127; Am. & Eng. Kney. (vol. 8) 
p. 697. The doctrine is well stated in tliis last citation as follows: 'It may lie 
stated as a gênerai rule that if tlie Législature, actlng within its constitu- 
tional limitations, directs or autliorizes the dolng of a particular thing, the 
dolng of it in the authorized way and without négligence cannot be wrongful. 
If damage results as a conséquence of its being done, it is damnum absquo 
injuria, and no action will lie for it.' * * * 

"It is not necessnry, however, that the povver to change a route should be 
given in the charter or a direct amendnient thereto ; but, as stated in one of 
the authorities, 'it may be given by charter or by spécial enactment, or by the 
gênerai railroad laws of the state.' • * * 

"Where, as in this case, the railroads are proceeding to do an authorized 
act, and in a lawful manner, there is no légal wrong done the plaintifïs, and 
the judge below was right in denying relief. There is no error, and the 
judgment below is affirmed." 

In Jones v. Newport News, 65 Fed. 736, 13 C. C. A. 95, the Court of 
Appeals of the Sixth Circuit, Judge Taft delivering the opinion of the 
court, said : 

"The proposition put forward on plaintiff's beUalf is that when a railroad 
Company permits a switch connection to be made between it.s Une and the pri- 
vate warehouse of any person, and delivers merchaiidise over it for years, 
it becomes part of the main line of the railroad, and cannot be discontinued 
or removed, and this on connnon-law principles and without the aid of a stat- 
ute. It may be safely assunied that the conimon law imposes no greater ob- 
ligation upon a common carrier with respect to a private individual than wth 
respect to the public. If a railroad Company may exercise its discrétion to 
discontinue a public station for passengers or a public warehouse for freight 
without incurring any liabllity or renderlng itself subject to judicial control, 
it would seem necessarlly to follow that it may exercise its discrétion to es- 
tablLsh or discontinue a private warehouse for one eustomer." 

Another leading case to the same efifect is Collège Arms Hôtel Co. v. 
Atlantic Coast Line Ry. Co., 61 Fia. 553, 54 South. 459. In this case 
it was said : 

"Persons who own property at a town adjoining a railroad dépôt, and who, 
relylug upon the continuance of tlie dépôt at the place, hâve improved the 
property, and 'hâve enjoyed si)ecial facllities in the conduct of their business' 
Incident to such location, hâve no right, on the ground of spécial and peeuliar 
injury to their property rights, to enjoin the enforcement of an order of the 
railroad eommissioners for removal of the dépôt to another point at the town. 
* * * Property losses incident to the removal of a dépôt, that resuit in con- 
séquence of the exercise of lawful authority, do not afford a right of action, 
where no trespass is commltted upon private property. In the authorized re- 
moval of a dépôt no law is violated, as in case of excessive charges or unjust 
discriminations." 

The plaintiff having no contract, either express or implied, that the 
défendant would continue to maintain its road and run its trains, and 
the railroad having been constructed by législative authority for the 
benefit of the public, and not for the particular benefit of any indi- 
vidual composing the public, there is no breach of contract or breach 
of duty, and hence no right of action. Kinealy, etc., v. St. Louis, etc., 
Ry. Co., 69 Mo. 658. 
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[11] We will now consider the case with référence to the eminent 
domain theory. The Constitution of Alabama provides (section 235, 
art. 12) as follows : 

"Municipal aiid otlipi- cor])oratioiis and imlividuals Invested with the privi- 
lège of taking property for ])iil)lic use shiill make just compensation, to be 
îiscertrtined as iiiay l)e provided by law, lor the property taken, injured, or 
destroyed by the construction or enlargenient of its works, highways, or im- 
provements." 

The défendant did not take, injure, or destroy any property of the 
plaintiff by the construction or enlargement of its works, highways, 
or improvements, within the meaning of the Constitution. On this 
question Xichols, in his work on the Power of Eminent Domain, at 
section 142 uses the following language : 

"Au owncr of laud has no private rights in the continued existence of any 
public work other than a highway on or over his land. No action lies when a 
State capUol (Edwards v. Lesueur, ];fâ Mo. 410, ;!•" S. W. llîiO, 81 L. R. A. 815; 
or a collège (ISryan v. Board of Education, 151 Tj. S. U.'!',). 14 Sup. (X 465, JW 
L. l'd. 297) is nioved away, when water pipes (Asher v. IJutchinson, etc., 
Co., iW> Kan. 4VKi, 71 l'ac. 8i:{, 61 L. K. A. 52) in the streets are renioved, or 
when a railroad (Kinealy v. St. I^uis, etc., Ry. €o., (ÎV) Mo. 65.S; Roekafeller v. 
Northern Central Ry. Co.. 212 l'a. 485. 61 Atl. !)«(>), or canal (Fox v. (Cincinnati. 
104 U. S. 78:!, 26 L. Ed. 928; Trustées v. Brett, 25 Ind. 40t); Kshback v. 
Woodruff, 51 Ind. 102; Whltney v. New York, 96 N. Y. 241; Hubbard v. To- 
ledo, 21 Ohio St. ;!79 ; Little Miami Co. v. C'incinnati Railroad Co., 30 Ohlo 
St. 629; Comnionwealth v. l'ennsylvaiiia Railroad, 51 Ta. ,"ûl ; Fredericks v. 
l'ennsylvania Canal Co.. 109 l'a. 50, 2 Atl. 48; see, also, lu i-e Water Front, 
190 N. Y. 850, 88 N. E. 299, 16 L. R. A. L-N'. S.] 885), is discontinued, provided the 
change is niade by anthority of law." 

Mills on Eminent Domain, § 317; Asher v. Hutchinson Water Line 
& Power Co., 66 Kan. 496, 71 Pac. 813, 61 L. R. A. 52; Fox v. Cin- 
cinnati, 104 U. S. 7(S3, 26 L. Ed. 928. We find no merit in this con- 
tention. 

[12] It is next urgcd diat die court erred in allowing défendant to 
withdraw its plea in abatement and lile an answer to the complaint. On 
plaintiff's own theory a plea in abatement was an unauthorized plead- 
ing in Missouri, and it was entirely within the discrétion of the court 
to allow it to be withdrawn and an answer to be filed as a matter of 
common justice. 

[13] It is next urged that the court erred when it directed a verdict 
for the défendant because it asked one of the jurors only to sign the 
verdict. The juror who was so requested signed it, and it is claimed 
that it is not such a verdict as wiH support the judgment. It is urged 
that whether a case is submitted to a jury on the facts or whether the 
court directs a verdict the jury must act, and that there can be no ver- 
dict without the whole jury acts. It is usual for the trial judge, when 
a verdict is directed, to ask the jury to sélect a foreman to sign the 
formai verdict, but the whole proceeding is a mère matter of form. 
The record shows that the juror who signed the verdict was the fore- 
man, and we conclude that the request by the court that the juror sign 
the verdict, being a mère matter of form, was entirely sufficient with- 
out the jury selecting their own foreman. The jury could not act con- 
trary to the décision of the court. Ail they could hâve done would 
hâve been to ail sign the verdict or sélect a foreman to sign it for them. 
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The verdict returned appears to be signed by the foreman, and wîicîh?;- 
the court or jury named the foreman would in no way préjudice tlic 
nlaintiff. 

We hâve considered ail the points argued hy counsel, and arc of 
the opinion that the judgnient below must be affirmed; aucl il is so or- 
dered. 



TIIK ROBERT M. TMOMI'SON. 

THE AUGIJSTA W. SNOW. 

(Circuit Court of Appenls, Second Circuit. April 17, 1917.) 

Nos. 229, 230. 

1. Coi.i.isiON <S=>83— Stbam and Sailing Vessels — Excessive Speed in Fog.. 

The steamsliip Thompsou and the scliooner Suow, on crossiug courses, 
were lu collision 50 miles off Cape Henry, in a dense fog. The Thompson 
was going at a ispeed of from 6 tq 10 miles an hour, and the Snow at a 
speed of about 5 miles, wlth ail sails set and drawing, which was not 
necessary to give lier steerageway. The Thompson heard the fog signais 
of the Snow apparently on her starboard bow, but her captaln could not 
be certain of the direction, and kept on luitil in slght of the Snow, when 
it was too late to avoid collision. Hcld, that both vessels were going at 
excessive speed, in violation of article Iti of the International Rules, Act 
Aug. 19, 1890, c. 802, § 1, 26 Stat. 326 (Comp. St. 1916, § 7854), and the 
Thompson also violated such rule in failing to stop and navigate wltU 
caution on hearing the fog signais of the Snow ; that it could not be said 
that the excessive speed of the Snow did not contribute to the collision, 
and that both vessels were in fault and llable therefor. 

2. Collision <S=>82(3) — Fog — "Moderate Speed." 

A sailing vessel navigating in a dense fog, with ail sails set and draw- 
ing, and making her best speed under the wînd conditions, is not going at 
the "moderate speed" required by article 16 of the International Rules, 
and in case of collision can exonerate herself from liability only by 
afflrmatively showing that her excessive speed could not hâve caused or 
contributed to the collision. 

[Ed. Xote. — For other définitions, see Words and Phrases, First and 
Second Séries, Moderate Speed.] 

Appeals from the District Court of the United States for the South- 
ern Dietrict of New York. 

Suit in admiralty for collision by Smith Shipping Company, In- 
corporated, owner of the schooner Augusta W. Snow, against the 
steamship Robert M. Thompson, American Transportation Company, 
claimant, with cross-libel. Decree for libelant, and claimant appeals. 
Modified. 

The following is the opinion of Mayer, District Judge: 

Thèse are cross-actions arising out of a collision between the schooner Au- 
gusta W. Snow (hereinafter called the Snow) and the steamer Robert M. 
Thompson (hereinafter called the Thompson) on Aprll 1, 1914, in a dense 
fog, about 50 miles east of Cape Henry, Va. The Snow was bound from 
Jacksonville, Fia., to New York, with a cargo of yellow pine lumber ; the 
Thompson was bound from Philadelphia to New Orléans, La., by way of 
Oharleston, S. C. Each vessel cha.rges the other wlth excessive speed, de- 

^zsFoT other cases see same topic & KBY-NUMBER In aU Key-Numbered Digests & Indexe» 
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fective lookout, and bad steering. Ail the testiiiiony was taken on déposi- 
tions, and présents the usual conflict as to vital questions of fact. 

ïhe theory of the Snow is that the Thompson, wlille proceeding at an ex- 
cessive rate of speed, clianged her course, and, instead of passing the Snow 
port to port, attempted to cross the latter's bow, a situation whicli eould hâve 
beeji avolded by tiniely stoi)i>ing and reversais of engines. The Tliompson's 
theory is that the Snow, while going at an excessive rate of speed, lufCed, 
and vvas allowed to take a sheer to starboard just prior to the collision, thus 
striking the Thompson at an angle of about 45 degrees. Thèse théories may 
be illustrated by roiigh drawings, as foUows: 

The contentions of hoth sides as to 
tlie failure to give seasonable and adé- 
quate fog signais may be dismissed at 
the outset. 

The first question requirlng consid- 
ération is the speed of the resi)ective 
vessels. T'nfortunately, tliere is a di- 
vergence in the testlmony as to the time 
of collision: the Snow contendlng, in 
substance, that the collision did not oc- 
cur any later tlian 1 p. m., wliile the 
Thoniiison contends that it haiipened 
about 1 :19 p. m. 

Speed of the Snow. 

The witnesses foi- the Snow, except 
her master, were examined prlor to the 
examinatiou of those for the Thompson, 
the lirst being Delk, the mate. Delk 
took the wheel at 12:,">0 p. m., and esti- 
niated that the schooner was goiiig 
"aboiit 5 miles an honr on an average, 
an hour." Upon beiiig asked how he 
knew tins, he said, "I could see, going 
throngh the water I can see whether 
she is going 8 or 5 miles ; we had a 
log. the log wiU telb" Hy this he 
meant, of co\ii'se, that if liis estimate 
was wrong the reading of the log would 
correct liim. lie thcn said that at noon 
the log l'egistci'ed "abiait" 44. and that at the time of the collision or im- 
mediately thereafter the log registered "about" 4S%, thus indicating a speed 
of "abouf 4% miles pei' hour, up to the time of the collision. Upon further 
examinatidu. Delk. relying on bis meraory, testilied that at 8 o'clock in the 
morning the reading was 22, "if I am not mistaken," and 44 at 12 o'clock 
(thus sbowiiig an average of 5% knots from S to 12), and 98 at the midnlght 
previous. "if J am not mistaken" (the log starting over again every hundred). 

The substance of the testimony of Capt. Armstrong, the nmster of the Snow, 
is that her speed was a llttle less tlian 4 knots. He testilied that he looked 
at the log (taffrai!) at 12 o'clock and found it on 44; that the log was taken 
ont of the water aftcr the collision, examined, put away, and brought to 
New YorK. whei'c it was taken to tlie store of Jolm Hliss & Co., makers of 
nautical instruments and the makers of this log. There, Armstrong says, 
it was examined, and it sliowed a registration at 47.9. (The Bliss affldavit 
is, of course, inadmissible.) If the collision was at 1 p. m., the above read- 
ings would show a speed of 3.9 knots jjer hour (not ,1.7, as Armstrong tes- 
tifies at page 97 for instance. l'rolialily this Is a typographical error. 

But the libel puts the collision at 12 :.')(). Too much importance Is not to 
be acçorded to the mère fact that tlie libel .states 12:50, becanse often an 
inadvertent eiror is nuide in pleadlngs, witli only rougii data in the hands 
of the proctors; but. in tliis instance, Ai'mstrong gave the time as 12:50 
to bis owners (page 120). If. therefore, the collision occurred at 12:50 in- 
stead of 1 p. m., and if tlie log read at 44 at exactly noon, and at 47.9 at 
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exacUy the time of collision, then tlie Snow went 3.9 l^nots in 50 minutes, 
or */ij of an hoiir. thus sliowlng (it I figure correctly) a speed of 4.68 per 
liour, or, in round numbers, 4.7 knots per hour. 

The logbook of the schooner, which was kept in the mate's rooni, was lost, 
and there is no roason to question the testimouy as to its loss. The eap- 
tain, however, kept "a kind of scratch log," part of wlùch was written up 
liefore the collision and part flUed out afterwards when he arrived at Kew- 
l)ort News. (Libelant's Exhiblt 3 for identification.) The captaln was ex- 
amined and cross-examined coneerning this "scratch log," and in so far that 
log is before the court. He testified that the last entry In the log was made 
iust iifter 12 o'elock. iind hls attention was ealled to the fact that tlio figures 
50 in the entry 12:50 appeared to liave been changed. He admitted that the 
oO looked "a llttle différent froin the 12," but could not tell whether that 
was done at the time he wrote It or when it was done. Sonie sparring was 
engaged in by the proctors as to the admissibllity of this paper. For the 
purposes of this particular point, it is not Important whether the paper be 
admitted in évidence or not. If in évidence, it is apparent on Inspection that 
some change has been made In the 50. If not In évidence, the attention of 
the captain was ealled to the matter, and, as above stated, he admitted that 
the figures 50 look "a llttle différent from the 12" which précède thera. 

Campbell, the eook on the schooner, whose testimony shows Intelligence, 
estlmated that the collision oc^urred between 12:45 and 1 o'elock. In one 
part of hls testimony Capt. Armstrong stated: "After the collision, the 
steamer swung alongside. It wasn't a minute. I took my (Howard) watch 
out. It was iust 1 o'elock (Eastern standard time), and I ealled the mate's 
attention to it." I would say the collision occurred "one minute to 1 — one 
or two minutes before 1." He was then asked, "Might it hâve been llve min- 
utes to 1?" and he answered, "Well, that is a time when a man can't tell 
very closely, because my attention was to gettlng the salis in." In any event, 
the captain looked at bis watch after the collision, and we ail know how 
easily we are deceived as to short lapses of time, especlally in a moment of 
emergeney or excltement. 

Upon the testimony, It is impossible to détermine with absolute accuracy the 
précise moment when the collision took place, but, reading ail of the testimony 
together, I am much Influenced on this point by the testimony of Delk, the 
mate, who for about 22 years had served on salling vessels, and whose testi- 
mony, havlng been taken at the very beginning of the litigatlon, seems to 
hâve the ring of truth. Taking into considération the calculatlons which I 
hâve set forth, and ail the testimony relating thereto, the taffrall log and 
the eaptaln's scratch log, I am satisfied that Delk was substantlally rlght 
when he sald that the Snow was going alwut 5 miles on an average, and 
about 4% miles from 12 o'elock up to the time of the collision. The probabill- 
ties are that she was going close to 5 miles an hour (perhaps a trifle above or 
imder), and this conclusion is fortlfled by the fact that the Snow was carrying 
ail of her sails, includlng flve head salis, that thèse salis were drawing fuU, 
and that the schooner was making ail the speed she could with the wlnd 
she had (page 122). Nearly ail the witnesses testified that the wind was 
freshening throughout the day, although Capt. Armstrong testified that there 
was a graduai decrease In the wind shortly before the collision. 

There has been a good deal of discussion as to the conclusions to be drawn 
from the wind conditions reported by the United States weather bureau at 
Cape Henry, and as they appear In the logs of the warshlps Delaware and 
Kansas ; but, in vlew of the distance of the place of collision from Cape Henry 
and from the warships, any conclusions bused on thèse data would be affect- 
ed by a large élément of spéculation. There is nothing accurate about the 
velocity of the wlnd over a large area, and a decrease or modération at one 
point wlU not necessarlly be duplicated at the same time at a point some 
miles away. 

Expérience has demonstrated that the best source of information upon a 
question of fact such as this Is the crédible testimony of seasoned men who 
are on the scène; and, on ail the évidence, I am not satisfied that there was 
so marked a decrease as matci-ia]l.y to reduce the speed of the Snow so as to 
get It dowu below (in any event) 4% knots. 
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I am not unmiiidful of the testimony of tlie wltnesses called on behalf of 
the Thompson, vvho estimated tliat tlie Snow was making 7 or 8 knots an 
hour, but, after ail, thèse are estimâtes of Interested witnesses on another 
vessel, made wlthin a short time aud under circumstances which do not assure 
certaiuty and I prefer to arrive at my conclusions on the testimony of the 
wltnesses of the Snow with the fair inferences M'hich follow from that testi- 
mony. 

Having concluded, therefore, that the schooner made about 5 knots an hour, 
the next question is whether she was conipelled so to do in order to keep 
her steerageway. Delk testlfled that the vessel was a "good steerlng vessel," 
and that he supposed she would bave steerage at ;{ knots, but It would take 
half an hour to answer the helm, and that he sup])osed he co\ild hold her on 
her course at 3 knots (page 40). Armstrong, the oaiitain, testitied that In a 
rough sea he would want 3 or 4 or 4 or 5 knots. wliile in a llghter sea he 
could hold the course with a kiiot and a half or 2 knots; that is, when he had 
a eomparatively smooth sea and a moderate wind (page 14!)). He also thought 
that it would not make much différence whether the schooner was light or 
loaded, although under some circumstances she would hold her course better 
light than loaded. He testitied further that he c<^nita liave niaintalned steer- 
ageway with less speed, but "we could not avoid runnlng into anything as 
quick with less steerageway as we could the way we were going; our vessel 
would not mind our helm as quick" (page 100). "I tUink," he eontinued, "we 
should hâve as much steerageway as that (meaning the rate at whlch the 
Snow was going on the day of the collision) in order to avoid running Into 
any objeot that might be ahead of her" (page 101). 

I am satisfied that the Snow could bave kept her course at 3 knots an hour, 
or, in any event, at between 3 and 4 knots an hour; and that when she pro- 
ceeded at the rate of about 5 knots an hour, with ail her sails set, she was 
also going at a speed in excess of her necessitles for steerageway, and cer- 
tainly in excess of her duty in a fog as dense as ail wltnesses agrée that 
this fog was. The mère fact that she was going with ail sails set sti'ongly sug- 
gests a rate beyond the requirements of steerageway. 

Speed of the Thompson. 

If the time of the collision was 12:50 p. m., then on the testimony of the 
Thompson's oflicers, and as to the events before that time, It is apparent that 
the Thompson's speed was somewhere between (> and 10 knots an hour, and 
obviously excessive. But time))ieees ofton differ, both on land and sea, and 
the more satisfactory approach is to analyze the situation on the time as 
kept on the Thompson and testitied to by her wltnesses. 

From 12:30 p. m., when the chief oflicers of the Thompson went below, to 
12:49 p. m., the Thompson was making her full speed of 10 knots an hour 
(Brown, pp. 5, 49^50 ; Cavileer, p. 3ti). Although, accordlng to Cupt. Cavileer, 
of the Thompson, the fog at about 12:45 was "very dense" (page 37), and ac- 
cording to Brown, the engineer, it was "pretty thick," so that he "could see 
nothing ahead at ail," and could see only "the length of the ship," but not 
"beyond that") Brown, pp. 40, 50), the vessel was perniltted to keep on at full 
speed for at least 19 minutes. 

It is true that at 12:30 the order was glven to the englue room to "stand 
by," but that order at best minimises, but does not avert, the danger of colli- 
sion, in a dense fog. 

Of course, it is true that antécédent carclessness is of no conséquence from 
the standpoint of fault, if not a contributing cause of collision ; but this con- 
duct on the part of the Thompson is of service in determinlng the truth as to 
the speed of the vessel at and just before the collision. 

At 12:40 p. m., accordlng to the engineer's log, there was a signal for 
stop, although Brown, tlic chief engineer, doos not seem to hâve an Independent 
recollection of the time of tlie order (page 31). At 12:53 p. m. there was a sig- 
nal for half speed ahead (Brown, p. 31) ; but, as the englues were not reversed, 
the Thompson would stlU be going ahead when Brown received the half-speed 
order (page 32). Brown said, "At the end of 4 minutes (12:49-12:53) I ffuess 
she would be going about 3 knots or therealiouts ;" while Capt. Cavileer 



6G6 244 FEDEUAL IlEroUTER 

thoiiglit slie was golng "probably five mile an hour — tlaat is, only roughly es- 
timated" (Cavileer, p. .'{!)). 

The half speed would, according to Brown, "pic-k us np to ahout 6" (page; 
33), and It would tako only about 2 minutes to bring tlie ïhonip.son iip froni :> 
knots to half speed, i. e., about 5 kuots. From about 12:,55 p. m., fbcrofoi-c, 
the Thompson was going at least at the rate of 5 knots ; and in view of 
Brown's estimate of "about" 3 knots or "thereabouts," and Capt. Caviloer's 
rough estimate of 5 knots at 12:5;-), it is safe to say that at 1 o'ciock, wheu 
the next stop order was received in the englne room, the Tbomijson was going 
better than 5 knots. The next signal was full speed ahead at 1:12, and 
nieanwhile the Thompson, according to Brown, was niaklng only one knot an 
hour or almost stopped; but at 1:12 p. in. Brown again received an order for 
ftdl speed alioad, and a stop order at 1:15 p. m., and Brown adniitred that 
at 1:15 p. m. he was going full speed. Again, the Thompson .stopped, this time 
at 1:18 p. m., when she started half speed ahead, and the collision occurred 
according to Brown and Vogel, the second assistant, "about" 1:19. 

If the testimony of the engineers is takeu, the conclusion is irrésistible 
that at the time of the collision the Thomiison was going at somewhere from 
5 to 6 knots an hour. If the captain's testimony (page 0) is taken to the 
cffect that the collision occurred when the engines were full speed ahead, 
tben she waS golng 10 knots for 7 minutes, i. e.. from 1:12 to 1:19. Contradic- 
tions are .sometimes the best indication of trutli. but not always, and in this 
case, on this vital question of speed, the Thonipson's story is very unsatlsfac- 
tory. I cannot escape the conclusion that the Thompson was going either 
ab<iat n or about 10 knots per hour for sonie minutes before the collision, 
and this conelusion is reaclied witli<nit considering the estimâtes of some of 
those im the Snow. The answer -No" of Lawson, the Snow's loolvout, to the 
ipiestion, "You couldn't tell wbetber the steamer was going ahead or not, couid 
ycniV" is not signifi<ant. The (piestlon, lu a sensé, was casual, but, if taken 
at t'ull value, it is raerely an instance ot the well-known expérience that at 
the moment of eniergency (and especially in a fog at sea) it is diffieult to 
recall the précise movcment of another vessel. 

Tbe Navigation of the Snow. 

Lawson, an able seaman, who had followed tbe sea for five years, was 
stationed at the forecastlehead, keeping lookout and hlowing the horn. He 
heard a whistle off bis jiort bow (pag(» 44) and then a second blast half a 
minute or a minute after (page 45i. After thèse two blasts, Lawson heard 
several wbistles before and sevei'al after !u' saw the Tliompson. ïhe Thomp- 
son blew one-blast signais after Lawson saw her, and tliese were answered 
by three lilasts from the .Snow. Lawson, who remained on the forecastlehead 
(page ô.'î), reported the tirst wliistle to tlie mate, but not the subséquent 
signais. There was not any necessit.v foi- I^awson to do any more, and 
fault cannot be attriliuted to the ,Snow on account of her lookout. 

As to the moveuient of the vess(>ls, the testimony of Delk seems tnist- 
worthy. As stated supra, he was an experlenced nian, was examined before 
tbe cross-libel was tiled, and bis answers seem neither cocksure on the one 
hand nor indetinite on tlie othcr. Shortly before the eolli.sion he heard the 
whistles of a steamer, but "they sounded far ott', * • * one was on the 
starboard quarter one was about alx'am" (Delk, p. 7). Capt. Ovlleer, of tlie 
Thompson, testitied that at 12;4S he heard a steamer's whistle y)ff hls port 
bow, and at 12:5"i that he lieai'd the sanie whistle, which was then abeam 
(Cavileer, pp. 5 aiul 6). Ajuiareufly, therefore, the two vi'histles of the same 
steamer were heard on both vessels. Thereafter, and about 21/2 minutes be- 
fore the collision, Delk heard another whistle about three points ofC his 
l)ort b()W. and shortly after that another, which sounded almost ahead, it 
lieing on<? long blast, and soon thereafter the Thompson looTucd up ont of the 
fog across the Snow's bo«'. When the Thoni])son hximed up out of the fog, 
she blew two blasts. As soon as Delk saw the Thompson he put "the wheel 
hard ui), and the captain came and gave me a hand, and we put it hard 
itsturbiiard" (Delk, p. 0). This maneuvcr would, and according to Delk dld, send 
llie Snow to port. 
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The Snow struck tlie Thompson on the starboard side. Tlie Snow sanb, 
floating on her liimber. The Thompson was out of slght m a few seconds, and 
dld not stand by and offer assistance. I.awson, the lookout, Campbell, the 
cook, Barton, a passenger, and Capt. Armstrong, corroborated Delk on the 
point that the Thoiupson's whlstle sounded olî the port bow of the Snow. 
Capt. Armstrong testilied that at the tiuie of the collision he was at the 
wheel, that he saw the eompass every half minute and at the tlme of the 
collision, was looking right at it, that the course was N. N. E., and had not 
been changed. Hé further said that, as soon as the Thompson was crossing 
the Snow's bow, he told the mate to put his wheel Imrd astarboard, and 
caught hold of the wheel In ordcr to assist Delk to do this quickly ; that the 
course of the Snow might liave been changed by this maneuvef, but not enoiigh 
to notice. "In fact, we came together so quick the eompass dlUn't hâve a 
chance to angle the vessel ; if the vessel swung oiï, the eompass dldn't 
change any ; she might hâve changed a llttle, but very llttle" (Armstrong, 
p. 90). In the opinion of Armstrong and Delk, the Thompson was heading E. 
S. E. at fhe tlme of the collision, at an angle of about 45 degrees. I am 
satisfied that the Snow held her course, with possibly some very sllght and 
Immaterial change practically at the moment of collision. 

The Navigation of the Thompson. 

An appréciation of the situation with which the captaln of the Tliompson 
was confronted may be summed up in a référence to his testimony on cross- 
examlnation (page 40): "Q. In your direct examination you sald, 'Apparent- 
ly on our starboard bow.' You are not positively sure, are you, that you heard 
It o£E your starboard bow? A. In my direct examination I said that the 
flrst I heard of the horn was very indistinct, and appeared to be on our 
starboard bow, but I could not qulte detect where it was or what It was." it 
thus appears that although the master of the Thompson heard the fog horn of 
the Snow, and although he was not sure of her location or of tlie direction in 
which she was going, nevertheless he did not stop for a contlpuous perlod 
nor did he reverse his engines. 

After the Snow came in slght, Capt. Oavlleer sald he starboarded his helm, 
then ported, and put his helm amldships. The helmsman, Bellsh, contradlcted 
the captain, saying that he kept the wheel over "to the left" right up to the 
time of collision, and "dldn't turn the wheel amldships at ail" (page 104). 
But, assuming the captain's recollection to be correct, thèse confusing ma- 
neuvers were indulged in uudoubtedly because of the fear of the captain that 
he would throw his stei'n in the patli of the Snow, and, naturally. when the 
dangerous situation was apparent, he was endeavoring to do everything in his 
power to avoid collision. It Is by no means unlikely that thèse changlng 
maneuvers, hurriedly executed, gave to the wltnesses on the Thompson the 
impression that the Snow luffed ; but luffing by tlie Snow would be so unusual, 
in the circumstances, that it would requii'e a groat deal more thaii Is presentecl 
in this testimony to cari'y that suggestion Into conviction. The trutli of the 
matter is that, proceeding at an excessive rate of speed, the Thomj)son cam(î 
upon the danger much sooner than was expected, and in the alarmlng sur- 
prise lier captain was compelled to try to avert collision in a very small space 
.of time. Under the ci r<!uni stances, thèse maneuvers cannot be said to hâve 
taken place in extremis, for the captain bronght the situation on himself by 
reckless speed, when it ^vould hai'e been easy to stop and reverse. 

Shanks, the tirst oflicer, did not make a very good witness, Imt I am re- 
luctant to bclieve that this was anytliing inore than the poor sliowing which 
meu of this kind sometiiues make when in the luuids of lawyers. Shanks had 
an expérience on the sea of 2S years, and for 9 years held a master's license 
for ail océan, steani, and sali, and it is ditlicult to believe that such a man 
would not know the simple movements of the liolm and the simple results 
therefrom. Belisb, the wheelsman, was au Austrlau, unable to speak Euglish; 
but I do not see that he niade any error, but, on the coiitrary, simply did tlie 
physical acts which carried out the instructions of his superiors. I think in 
his ca.se the critlcism of the proctors for tlie Snow is largely based upon his 
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laek of knowledge of the English language. It may very well be that It woxiM 
be wiser to employ, for positions of this kind on a vessel commanded by 
officers who speak KngUsb ouly, men who also can understand Rngllsb ; but, as 
I am unable to see that Belish made any mistake, I thlnk that his lack of 
knowledge of the language is a matter of no conséquence. Tlie same observa- 
tions may be made as to Siguro. 

While I thlnk that no fault Is attrihutable to Bellsh or Slgiiro in tlie per- 
formance of their duties, yet their testlmony, when read in the llght of that of 
the captain and others on the Thompson, is so muddled and unsatisfaetory 
that the Thompson bas failed to carry the burdeu of proof whlcli rests upon 
her to free herself from fault. On the other hand, the testimony on bebalf 
of the Snow (with the exception of Armstrong's testlmony as to the 12:50 
entry, and posslbly his testimony as to deerease of the wlnd velocity) is, in 
substance, clear and satlsfactory. 

From the foregolng it has already appeared that I am of opinion tliat l)oth 
the Thompson and the Snow were proCeeding at an excessive rate of speed, 
in view of the pendlng conditions. It is qulte clear from the testimony that 
very little déviation would bave avoided the collision. Sbanks testlfied that 
the courses were practieally parallel, and that "she (the Snow) would hâve 
gone clear of us the way she was going when I first saw ber" ; and, In effect, 
he attributed the collision to the lufflng of the Snow. Capt. Cavlleer testlfied 
that the Snow was "about one point of being parallel witb ovir course," and 
that she was heading a point toward the Thompson. In answer to the question 
as to whether it appeared that the Snow at tbat time, if she beld her course, 
would come into collision or go clear, he answered, "It appeared that she 
would clear me, • * * cross my stern, • * • " would go "under my 
stem" (pages 14 and 15), and be also attributed the collision to the lufting of 
the Snow. Oapt. Cavlleer furtber testified as follows: "Q. When you tirst 
saw the sehooner she was heading in the direction whlch would lead right 
Into the steamer, whlch I observe from your exhibit marked Exhlbit K? A. 
Not rlght into her ; no. Q. Well, I wlll ask you to look at that exhlbit, Cap- 
tain. A. Wltness does so. Q. If your steamer was stopped at that tlme, and 
the sehooner continued her course, she would bave run into tbe steamer, 
wouldn't she? A. No, sir. Q. Pretty close to it? A. She would bave 
come close to It, but she wouldn't bave touched. Q. How far away would 
she come? A. From 100 to 150 feet. Q. The scboouer would come pretty 
close to your steamer, wouldn't she? A. She would come from lOO to 150 
feet from us" (pages 4(>, 47). 

Finally, it is earnestly Insisted upon bebalf of the Thompson that the loca- 
tion of the vessels, as shown by vurious diagrams, supports the tbeory that 
the Snow was at fault ; but I thlnk tbat tbe testimony fully bears out the 
tbeory of the Snow tbat the position of tbe vessels and their course was as 
indicated in tbe rougb diagrams supra. 

The conclusion is unescnpalUe that, by the exercise of caution on the part 
of tbe Thompson, tbe collision could bave teen avoided, and the real question 
in the case is whether, because of her excessive speed, the Snow is to be con- 
demned for contributiiig to tbe collision. 

The International Rules of Na\'igation, as far as hère applicable, are 
(stated for conveulenee) as follows: 

"Art. 16. Every vessel shall, in a fog, mlst, falling snow, or lieavy rain- 
.storms, go at a moderate si)eed, baving careful regard for tbe existlng clrcum- 
stances and conditions. A steam vessel bearlng apparently forward of her 
beam, tbe fog-signal of a vessel the position of whicb is not ascertained, shall, 
so far as tbe circunistunces of the case admit, stop ber engines, and then navi- 
gate with caution until danger of collision is over." 

"Art. 20. When a steam vessel and a sailing vessel are proceeding in such 
directions as to involve risk of collision, the steam vessel shall keep out 
of the way of tbe sailing vessel. 

"Art. 21. Wliere, by any of thèse rules, one of two vessels is to keep out 
of the way tbe otber shall keep her course and speed. 

"Note. — When, in eoiiseiiueiice of tbick weatber or other causes, sueh ves- 
sel fluds herself so close that collision canuot be avoided by the action of the 
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giving-way vessel alone, she also shall take sueli action as wiU best aid to 
avert collision." 

"Art. 23. Every steam vessel whicli is directed by thèse niles to keep eut 
of the way of another vessel sliall, on approuching lier, if necessary, slacken 
her speed or stop or reverse." 

It is unnecessary to repeat at length the prineiples whleh tlie courts hâve 
frequently announced in connection with the speed of vessels in a fog. It 
was clearly the duty of the Thompson, In vlew especially of the doubts enter- 
tained by her captaln, either to slacken her speed to a rate eonsiderably under 
that which she was going, or to stop or to reverse, and, had her captain done 
any one of thèse three things, the collision would, in ail probability, not hâve 
happened. 

In consldéring the llability of the Snow, It is, of course, necessary to ascer- 
tain what différence, if any, a slower speed would hâve niade in the particular 
situation hère under considération. The proposition involved is conclsely and 
aptly stated by Sir James Hannen in The Zadok, 9 P. D. 114 (188;!), in re- 
ferrlng to article 13 of the "Régulations for Preventing Collisions at Sea": 
"It was the duty of both vessels to note article 13, to go at a nioderate speed, 
and it appears to me that the ob.1ect with which that rule of conduct is Imposed 
is not merely that vessels should go at a speed which will lessen the violence 
of a collision, but also that they should go at a siieed which wlU give as 
much timé as possible for the maUing of any proper nianeuvers which may 
become necessary under unforeseen cireumstances ; for, In a fog, it cannot 
be told exactly from what quarter the danger may corne." 

Thé Snow kept her course and speed, and I am satlsfled that a slightly less 
speed, of say a knot an hour, would not hâve enabled her to clear the 
Thompson. In any event, in vlew of the Thompson's conduct, I am not 
convinced that the collision could hâve been prevented if the Snow had been 
running at say 4 knots at the time when the Thompson loomed up ont of 
the fog. 

Of course, as the cases hâve repeatedly pointed out, it is neither possible nor 
advisable to lay down any rigld rule as to the précise rate of speed at 
which a vessel shall proceed in a fog. There are some rates which are obvi- 
ously dangerous, but there are other rates on. the border Une, such as the 
Snow's in this case, where the détermination of fault must rest upon ail the 
surrounding conditions and cireumstances. 

It would unnecessarlly extend this opinion to analyze case by case, but. from 
a reading of the many cases cited In the briefs, the principle generally ad- 
hered to and certainly foUowed in this circuit is that sailing vessels should 
lessen speed in a dense fog down to the rate at which they may maintain 
steerageway. 

Generally speaking, it would seem that where salllng vessels hâve gone 
over 5 knots they liave been condemned, and where they hâve gone about 4 
knots or under they hâve been freed ; but in each case, naturally, there bas 
been a séries of facts which in some one or more partieulars differed from 
those in some other case. In The Chelsea (D. C.) 135 Fed. G16, for instance, 
the fog was not thick at the beginning, and when the vessel entered the dense 
fog she was reducing sali. In The Chattahoochee, 173 U. S. 540, 19 Sup. Ct. 
491, 43 L. Ed. 801, the sailing vessel was going at 7 miles an hour southeast of 
Nantucket Shoals. Mr. Justice Brown sald at page 548: "No absolute rule 
can be extracted from thèse cases. So much dépends upon the denslty of fog, 
and the chance of meeting other vessels in the neighborliood, that it is impos- 
sible to say what ought to be coiisidered moderate speed under ail cireum- 
stances. It bas been said by this court, in respect to steamers, that they 
are bound to reduce their speed to such a rate as will enable tbeni to stop in 
time to avoid a «Mllislon after an approaching vessel cornes in sight, provided 
such approaching vessel is herself going at the moderate speed requlred by 
law. It is not perceived why the considérations which demand a slackenlng 
of speed on the part of steamers in foggy weather are not equally persuasive 
in the case of sailing vessels. The principal reason for such réduction of 
speed is that it will glve vessels time to avoid a collision after coming in 
sight of each other. If two steam vessels are approaching upon converglng 
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«ourses at a combined rate of speed of thirty miles an bour, and are only 
able to see each other three or four lengths off, It would be practieally Im- 
possible to avert a collision ; whereas. If each \\'ere golng at the lowest rate of 
speed consistent vvitli good steeragevvay; a collision might easily be avoided 
by stopping and reverslng tlielr englnes, or by a qiiick tUTn of tlie wheel 
and an order to go ahead at full speed. While sailing vessels bave the right 
of way as against steamers, they are bonnd not to embarrass the latter, either 
by ehanging their course or by such a rate of speed as wlll prevent the latter 
from avoiding theni. There is also the contingency that a schooner sailing 
with the wind free, as in this case, may meet a vessel closehauled, in vvhich 
case the latter has the right of way, and the former is bound to avoid her. 
Beyond this, however, a steamer usually relies for her keeping clear of a 
galUng vessel in a fog upou her: ability to stop and i reverse her englnes; 
wherèas, it is impossible for a saillngi vessel to reduce her speed or stop her 
headway without maneuvers which would be iitterly impossible after the two 
vessels come in sight of each other. ' Indeed, she can do practieally nothing 
bèyond putting her helm up or down to 'ease theblow' after the danger of col- 
lision has beconie imminent. The very faet that a sailing vessel can do So 
Utile by maneuvering is astrong reason for so modenating her speed as to 
furnish effective ald to an approaching steamer charged with the duty of 
avoiding her." , - 

Whlle in ïhe Nacoochee, 1.37 V. S. 330, 338, 11 Sup. Ct. 122, .34 L. Ed. 687, 
the Suprême Court disregarded the argument that the schooner was sailing 
too fast becaiise not averred in the answer and not found by the court; below, 
yet the principles stated by Mr. JusUee Blatchford are of guldance in the 
case at bar. Among other things hesald, at page 338 of 137 U. S., at page 124 
of 11 Sup. et. (.34 L. Ed. 687): "The steamer was bound. to keep out of the 
way of the schooner, and the burden rests: upon lier to show a sufflcient 
reason for not doing so. She must be held vfhoily responsible, unless she 
shows a fault on the part of the schooner whlch contrlbuted to the collision, 
or that it was due to unavoidable accident. The latter is not shown, and it is 
shown that the steamer was not going.at a moderate speed In the fog. It 
is found that the steamer flr.st slghted the schooner when the latter was 
«.bout 500 feet distant, and that the fog was den.se and hung low down over 
the water. The steamer, from her owrt course and that.of the schooner, when 
the former overhnuled and passed the latter, must havft.known, by the lapse of 
time before she heard the supposed soupds of distress, that when she changed 
her course, by portlng 131/2 points, to south-southeast, it was quite IJkely 
she would encounter the schooner. She was bound, therefore, to observe un- 
usual caution, and to maintain only such a rate of .speed as would enable her 
to come to a standstill, by reverslng her englues at full speed, before she 
should collide with a vessel whlch she shouldi see through the fog: This is 
the rule laid down by this court in the case of The Colorado, 91 U. S. 692, 702 
[23 L. Ed. 379], citing The lOuropa, 2 Eng. Law & Eii. 557, 504, and 14 Jurist, 
pt. 1, 627, and The Batavie)', 40 Eng. Law & Eq. 19, 25, and 9 Moore P. C. 286. 
The rule laid down in the last-named case is that at whtitever rate a steamer 
was going, if she was going at such a rate as mude it dangerous to any craft 
which she ought to hâve seen, and might bave seen. she had no right to go at 
that rate. See, also, ïhe l'eausylvanla, 19 Wall. 125, 134 [22 L, Ed. 148]." 

Vi"hile excessive speed lu. a fog on the part of u sailing vessel is to be con- 
demned, it cannot, lu a partleular case bctweeu glv(ni litigants, be considered 
a fault iieademically, and it Ls nierely repeatlng a trite princUile to say that 
the inquiry must be whether the violation of a rule of conduct, statutory or 
otherwise. was the sole or a contrlbutory cause of the disaster. 

As tlie Thompson was clearly at fault, and as the Snow, tbough going at an 
excessive rate of speed, was otherwise properly navigated. and as the rate 
at whlch the Snow was golng did not contribute to the collision, the Snow may 
hâve a decree with costs, and lu the cross-action a decree disniissing the libel 
with costs. 

Settle decree on flve days' notice. 

On ajjpeal from a final decree of the United States District Court 
for the Southern District of New YorJt holding the steamship I^obert 
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M. Thompson solcly at fault for a collision which occurred between 
lier and the schooner Augusta INI. Snow on April 1, 1914, at a point 
about 50 miles east from Cape Henry, Va. The collision occurred be- 
tween 12:50 and 1 :15 p. m., a dense fog prevailing at the time. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar, 
of New York City, of counsel), for appellant. 

MacFarland, Taylor & Costello, of New York City (Willard U. 
Taylor and Alfred Strickland, botli of New York City, of counsel), 
for appellee. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

COXE, Circuit Judge. [1,2] The District Judge bas stated the 
facts fully and accurately in bis opinion and they need not be repeated 
liera except as they bear upon the speed of the Snow. The conclusion 
of the District Judge is stated at the close of bis opinion as follows: 

"As the Thompson was clearly at faiiU. niul as the Snow, thongh Koins at 
an excessive rate of speed, was otherwlse properl.v navigated. and as the l'ate 
at whieh the Snow was fcohijç did not contvibute to the collision, the Snow 
may hâve a decree with costs, and in the ci'Oss-action a decroe disniissin»; tlie 
libel with costs." 

We are entirely satisfied with the opinion of the District Judge re- 
garding the navigation and liability of the Thompson and, therefore, 
need spend no time in considering tbat branch of tbe controversy. 

The important question for us to détermine is — Was the Snow 
guilty of négligence? The court after reviewing the testimony reaches 
the conclusion that tbe Snow was making about 5 knots an hour, tbat 
she could bave kept her course at 3 knots an hour and tbat wben she 
proceeded at tbe rate of about 5 knots an hour, with ail sails set, she 
was going faster than was necessary to maintain steerageway, "and 
certainly in excess of her duty in a fog as dense as ail witnesses agrée 
this fog was. The mère fact that sbe was going with ail sails set 
strongly suggests a rate beyond the requirements of steerageway." 

The District Judge after carefully reviewing the testimony reaches 
the following conclusion, which is clearly substantiated by the proof : 

"I am of the opinion that both the ïliompson and the Snow were proccedni.i: 
at an excessive rate of sjjeed in vievv of tlie pending conditions. It is quite clear 
from the testimony that very little déviation would hâve avoided the collision.'' 

The judge concludes his résumé of the testimony by tbe following 

statement : 

"The real question in tlie case is whether becanse of her excessive speed tlie 
Snow is to be eondemned for contributing to tlie c-ollision." 

That she was going at excessive speed is thus conceded, as it ncccs- 
sarily must be, in view of tbe proof tbat she was making at least 5 
knots an hour and that ail sails were set and drawing. Some of tho 
witnesses testified that she was making seven or eight knots an hour 
but ail agrée that she was going as fast as it was possible for her to go 
with the weather conditions then prevailing. We do not attempt an 
extended analysis of the testimony for the reason that the crucial ques- 
tion is one of law arising upon undisputed facts. Briefly stated, tbe 
facts are thèse — A schooner collides with a steamer in a dense fog. 
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The schooner îs goïng as fast as it is possible for her to go. The In- 
ternational Rules of Navigation provide, article 16, as follows : 

"Every vessel shall, in a fog, mist, falling snow, or heavy rain-storms, go at 
moderate speed, having careful regard for the existiiig clrcumstances and 
conditions." 

It is, of course, difficult to define moderate speed in ail clrcumstances 
but it is safe, we think, to define it as something less than top speed or 
full speed. A vessel that is proceeding as fast as her machinery or her 
sails will carry her is not going at moderate speed. 

In The Pennsylvania, 86 U. S. (19 Wall.) 125, at page 136, 22 L. Ed. 
148, Mr. Justice Strong says : 

"But vvhen as in tliis case, a sliip at tlie time of a collision is in aetual 
violation of a statutory rule, intended to prevent collisions, it is no more than 
a reasonable presumptlon that the fault, if not the sole cause, was at least a 
contributory cause of the disaster. In such a case the hurden rests upon the 
ship of showing not merely that her fault might not hâve been one of the 
causes, or that it prohably was not, but that it could not hâve been. Such a 
rule is necessary to enforce obédience to the mandate of the statute." 

In The Bolivia, 49 Fed. 169, at page 171, 1 C. C. A. 221, at page 223, 
this court said : 

"We cannot agrée with the opinion of the learned district Judge that the 
fault of the steamshlp was not contributory to the collision. The burden is 
upon her to show that it was not and from the nature of the case this cannot 
be done. If she had been going slower, she would not hâve reached the place 
of the collision vvhen the sehooner was there." 

See, also, The Rhode Island (D. C.) 17 Fed. 554. 

We are of the opinion that after having found that the Snow was 
proceeding in violation of the statute requiring her to proceed at mod- 
erate speed the District Court could not tind that this négligence did 
not contribute to the disaster. On the contrary, we are of the opinion 
that had the rule been followed it is more than probable that the colli- 
sion would not hâve happened. 

The decrec is modified and both vessels are held at fault with the 
costs of this appeal to the appellaut. 



SA?JBORN-CUTTING CO. v. rAINI"}. 

(Cil-cuit Court of Appeals, Ninth Circuit. August 20, 1917.) 

No. 2898. 

1. Baskruptcy ©=245 — Trustee's Suit for Ckeditors. 

A corporation having been adjudged a bankrupt under Bankr. Aet 
July 1, 1898, c. 541, 30 Stat. 544, as amended by Act June 25, 1910, c. 412, 
36 Stat. 838, the trustée could aet for ail the creditors in asserting their 
rights to liens on property coming luto his custody by légal or équitable 
proceedings. 

2. Bankhuptcï <S=3303(3)— Action by Trustée — Suf^icienct of Evidence. 

In suit by a trading compauy's trustée in bankruptcy for an accounting 
and restitution of assets, etc., évidence held to show that.'.when the prési- 
dent of a pucking cOmpany assigned to the officer of détendant comixiny 

<S=^P'or other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta &. Indexes 
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shares of stock in tlie pnckins company and a debt owing the trading 
Company by tlie packing company for raerehandise, the trading company 
was insolvent, and tliat the assigner and assignées had ample reason so 
to believe. 

3. CoRroRATioxs <g=>542(l) — Fuaudui-ent Oonveyances — Question Involved. 

Where creditors of an insolvent corporation or those representing credi- 
tors assail transfers and agreements as prejudicial to their rights, the 
question is not whether the varions transfers and agreements are to be 
upheld merely as between the parties to them, but whether the law vcill 
avall complaining creditors of the insolvent corporation to obtain posses- 
sion of the property transferred as subject to corporate debts. 

4. Corporations <S=>182 — Power of Majority Stockholdeb — Conveying 

Propehtt. 

Tlie président of a corporation who owned ail but two of Its 25,000 
sharcs of stock could not wholly ignore the fact that there was a corpo- 
rate existence not to be disregarded at his wlll, as an individual stock- 
holder, by independent attempt to convey the property of the corporation. 

5. Corporations <S=:5542(1) — Conveyance by Corporation — Fraud. 

Where an insolvent packing company transferred ail of its property 
to another company, the only considération moving to the packing com- 
pany being payment by the transférée company of part of the packing 
company's debts, nearly ail of which were due two individuals who at 
the sanie time were stockholders and directors in the packing company 
and also in the transférée company, the transfer from the packing com- 
pany being made with the knowledge and intention on the part of the 
directors that the packing company should cease business after the trans- 
fer, sucli transfer cannot operate to defeat the claims of the packing 
company's creditors. 

6. Corporations i®=al82 — Act of Majority Stockiiolder — VVaiver 

A trading company did not waive its daim upon the assets of a packing 
company, debtor to it, througli the acts of the majority stockholder in 
the trading company ; as he was not the corporation, and could not use 
its assets for his own benefit or deprive its creditors of their claims upon 
the assets. 

7. Bankri'ptcy <S=>185 — Estoppel or Trustée — Act ce Majority Stock- 

holder — BixDiNG Force, 

ïhe trustée in bankruptcy of a trading company was not estopped 
from i)ursuiug a claim for restitution of assets against the assignée of a 
packing company, the trading companj''s debtor, on the thcory that tlie 
trading company and its creditors l)eeame bound by any agreemeut be- 
tween tlie majority stockholder in the trading company and the assignée 
comimny that the trading company would not enforce its claim against 
tlie i)acking company's assets ; the trading coniijany, and not Its ma- 
jority stockholder, having been the creditor. 

8. Bankkcptcy ©=3306 — Appeal — Law of Case. 

Where a trustée in bankruptcy took no appeal from a decree of the 
Distilct Court, the Circuit Court of Appeals may not consider a point 
made in his brief that tlie District Court erred in not maklng an allow- 
ance. 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon; Robert S. Bean, Jitdge. 

Suits in equity by V. A. Paine, as trustée of the Kake Trading 
& Packing Company, a corporation, against the Sanborn-Cutting Com- 
pany, a corporation, and others. From a decree for plaintiff, as trus- 
tée, against the Sanborn-Cutting Company, the latter appeals. Af- 
firmed. 

!2:=3For other cases see same topic & KBY-NUMBEE in ail Key-Numbered Dlgests & Indexes 
244 F.— 4a 
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G. ,C. & A. C. Fulton, of Astoria, Or., for appellant. 
Gunnison & Robertson, of Juneau, Alaska, and James J. Crossley, 
of Portland, Or., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. In December, 1915, the appellee, Paine, as 
trustée of the Kake Trading & Packing Company (to be called Trad- 
ing Company), a corporation voluntarily adjudged a bankrupt on 
April 9, 1915, brought suit in the United States Court in Oregon 
against Kendall, Gordon, Sanborn, Kake Packing Company, and San- 
born-Cutting Company for an accouriting by the Sanborn-Cutting 
Company of its conduct of the business of the Kake Packing Company, 
a corporation (tO be called the Packing Company), since May, 1914, for 
restitution of the assets of the Packing Company, and for an account 
of 125 shares of stock of the Packing Company belonging to the Trad- 
ing Company, and for judgment against Kendall, Gordon, and Sanborn- 
Cutting Company and each of them for $12,500, and for other relief. 
On the same day Paine, as trustée» brought suit in Alaska against the 
Kake Packing Company and appellant herein, Sanborn-Cutting Com- 
pany. In the Alaska case the trustée prayed that the conveyance of the 
assets be held void, and that the Cutting Company account and make 
restitution to the Packing Company, or that, if restitution could not 
be had, the property be held by the Cutting Company subject to the 
debts of the Packing Company to be disposed of to pay the unpaid 
debts of the Packing Company, including a judgment theretofore re- 
covered by the trustée against the Packing Company, or that the Cut- 
ting Company be required to pay the unpaid debts of the Packing 
Company, including the judgment recovered by the trustée and for 
judgment against the Cutting Company for $10,82.3.14, with interest, 
and for further relief. By stipulation the Alaska and Oregon suits 
were Consolidated and tried on the merits before the United States 
District Court in Oregon. Decree was awarded Paine, as trustée, and 
against this appellant, Sanborn-Cutting Company, for $6,687.87, with 
interest, without costs to either party. Order of dismissal was made as 
to Sanborn, Kendall, and Gordon. Sanborn-Cutting Company ap- 
peals. 

The Oregon suit is brought by the trustée of the Trading Com- 
pany, bankrupt, for and on behalf of the trustée and ail stockholders 
of the Packing Company similarly situated who may wish to join 
and for the benefit of the Packing Company. The substance of the 
complaint is that the Trading Company on April 9, 1915, doing business 
in Alaska, was not able to pay the just claims of its creditors; that the 
Kake Packing Company and the Sanborn-Cutting Company were Ore- 
gon corporations doing business in Alaska ; that one Ernest Kirberger 
was président, manager, and trustée of the Trading Company, bank- 
rupt, and owner of the majority of stock thereof ; that the corpora- 
tion owned property valuable for use in the salmon industry, and 
about February, 1912, together with Sanborn and Gordon, Kirberger 
organized the Kake Packing Company to pack fish and food products 
in Oregon and Alaska ; that the Packing Company had a capital stock 
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of $50,000 divided into 500 shafes of $100 par value each, Kendall and 
Sanborn each having 85 shares, Gordon 60 shares, Frank Sanborn, 
son of G. W. Sanborn, 10 shares, G. C. FuUdii and G. W. Sanborn, 20 
shares, and A. C. Kirberger, brother of Ernest, heretofore mentioned, 
60 shares ; that when the Packing Company was organized, Sanborn, 
Gordon, and Kendall knew of the fact that when the Packing Company 
was organized it was agreed between Gordon, Sanborn, and Kendall 
and Ernest Kirberger that Kirberger would buy 85 shares of stock 
therein by causing the Trading Company to sell and convey to the 
Packing Company ail its property; that thereafter the Trading Com- 
pany conveyed its property to the Packing Company, and the Pack- 
ing Company paid to the Trading Company $8,500, which sum the 
Trading Company, through Kirberger, then immediately paid back to 
the Packing Company in considération of 85 shares of stock in the 
Packing Company. The trustée contends that thèse 85 shares were 
purchased with the assets of the Trading Company and became the 
property of the Trading Company, bankrupt, and were delivered to 
Kirberger in trust for the Trading Company. 

It is also alleged that thereafter the Packing Company owed the 
Trading Company $4,000 arising out of transactions between the two 
corporations, but that in furtherance of the scheme agreed upon be- 
tween Sanborn, Gordon, and Kendall and Kirberger the Packing Com- 
pany paid the $4,000 to Kirberger, who in turn at once paid the mon- 
ey back to the Packing Company and received 40 additional shares 
of stock in the Packing Company. 

The trustée allèges that this transaction wâs made without any au- 
thority on Kirberger's part ; that the 40 shares became the property of 
the Trading Company and rightfully belonged to the trustée. 

It is charged that about January, 1914, Kendall and Sanborn, with 
a view to defraud the Trading Company and its creditors of 125 
shares of stock in the Packing Company and to defraud the creditors 
of the Trading Company, conspired to obtain 125 shares of stock 
from Ernest Kirberger, in whose name the stock then sto'od, and that 
they induced Kirberger to transfer to Kendall and Sanborn the 125 
shares iri the Packing Company owned by the Trading Company for 
Çl, a grossly inadéquate considération; that Sanborn, Kendall and 
Kirberger then well knew that such assignment would unlawfully de- 
fraud the Trading Company and its creditors and delay them in col- 
lecting their demands, the Trading Company then being known to be 
insolvent. It is charged that to carry out the scheme Sanborn and Ken- 
dall caused a meeting of the stockhoklers of the Packing Company to 
be held about May 11, 1914; that Sanborn and Gordon constituted a 
majority of the directors of the Packing Company, and in connection 
with Kendall and Frank Sanborn and Fulton, in violation of the rights 
of the minority stockhoklers and of the Trading Company, and in con- 
nection with Kendall, caused ail the assets of the Packing Company to 
be sold and conveyed to the Sanborn-Cutting Company, appellant here- 
in; that Sanborn and Kendall constituted a majority of the board of di- 
rectors of the Sanborn-Cutting Company purchasing company ; that the 
sale operated as a f raud against the Trading Company ; that Kirberger 
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had no authority to assent to the sale; and that Kendall and Sanborn 
had no right to vote 125 shares referred to in the Trading Company in 
behalf of the corporation. It is alleged that Sanborn and Kendall heid 
on to the 125 shares in the Packing Company stock, and that the Pack- 
ing Company was obliged to discontinue business in Alaska, and the 
Sanborn-Cutting Company unlawfully now holds the property of the 
Packing Company, and has made profits without accounting there- 
for to the Trading Company or to the Packing Company; that the 
Packing Company while under the influences of Sanborn and Ken- 
dall will not proceed to hâve the conveyance and sale set aside ; and 
that a demand on Kendall and Sanborn, as directors of the Packing , 
Company, would be useless. 

Sanborn-Cutting Company denied ail allégations of fraud, admit- 
ted the transfer to it of the assets of the Packing Company, but said 
that the transfer was for a valuable considération; that the sale was 
made at the request of Kirberger, who voted the stock in his name; 
and that, after the assignment of the assets to the Sanborn-Cutting 
Company in May, 1914, the latter company took possession of the 
property, and has no ownership in 125 shares of the Packing Com- 
pany. By replication the trustée denied ail affirmative allégations, and 
pleaded that the assignment was invalid and wrongful. In the Alaska 
suit the trustée sued for himself as trustée and other creditors of the 
Packing Company similarly situated. He pleaded that in August, 
1915, in Alaska, as trustée, he recovered judgment against the Pack- 
ing Company for $10,333.31, with interest; that exécution upon the 
judgment was returned unsatisfied ; that about May 12, 1914, th© Pack- 
ing Company, then controlled by the Sanborn-Cutting Company, with 
intent to defraud the creditors of the Packing Company, and particu- 
larly the Trading Company, by bill of sale conveyed ail its assets in 
Alaska to the Sanborn-Cutting Company; that such transfer was 
not in good faith, but made with notice and in pursuit of a conspiracy 
to defraud the Trading Company out of its debt against the Packing 
Company ; that the Packing Company was controlled by the Sanborn- 
Cutting Company, and that the property conveyed should be held sub- 
ject to the payment of the debts of the Packing Company ; that there 
are many unpaid creditors of the Trading Company, bankrupt; and 
that they hâve been delayed and hindered in the collection of their 
debts by reason of the transfer. The Sanborn-Cutting Company de- 
nied ail fraud and pleaded purchase in good faith, and that the con- 
sidération for the purchase was that it should pay the debts of the 
Packing Company, excepting a claim of the Trading Company amount- 
ing to $8,582.21, and that such an arrangement was agreed to by the 
Trading Company, which corporation had assigned its claim to Sanborn 
and Kendall; that the property transferred to the Sanborn-Cutting 
Company was not worth more than $60,000, but that the latter com- 
pany agreed to take the property and pay ail thè debts which were rep- 
resented at the time to be $76,621.01, exclusive of the claim of the 
Trading Company; and that the Trading Company induced the San- 
born-Cutting Company to take ail the assets of the Packing Company, 
the main inducement being cancellation of the claim of the Trading 
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Company against the Packing Company or the assignment thereof to 
Sanborn and Cutting, who agreed to satisfy the claim, and subsequently 
did. It is set up that possession was taken ; that the judgment obtained 
in Alaska was fraudulent and void, in that it was based on the claim 
of the Trading Company which had theretofore been assigned to San- 
born and Kendall, and hence did not pass by the proceedings in bank- 
ruptcy; that Kirberger was the owner of ail of the stock of the Trad- 
ing Company, and had full power and authority to transfer the ac- 
count referred to. 

[1] We can at once dispose of the contention that the trustée is 
not âble to maintain this suit by sàying that, the corporation having 
been adjudged a bankrupt under the Bankruptcy Act of 1898, amend- 
ed June 25, 1910, the trustée could act for ail the creditors in assert- 
ing their rights to liens upon property coming into his custody by 
légal or équitable proceedings. Such is the rule of Pacific State Bank 
V. Coats, 205 Fed. 618, 123 C. C. A. 634, Ann. Cas. 1913E, 846, fol- 
lowed in Cooper Grocery Co. v. Park, 218 Fed. 42, 134 C. C. A. 64, 
and In re Lane Lumber Co., 217 Fed. 550, 133 C. C. A. 402. It is 
also very clear from the record of the appraisement of the Trading 
Company and the claims filed that in March, 1916, the assets on hand 
were insufficient to pay the claims. 

In the quite voluminous record thèse matters are specially important. 
At the time of the transactions under investigation Ernest Kirberger 
owned 24,998 shares out of 25,000 shares of the Trading Company, 
and was président, manager and trustée thereof. When the Packing 
Company was organized by Kendall, Sanborn, and Kirberger on Feb- 
ruary 19, 1912, with a capital of $50,000 divided into 500 shares of the 
par value of $100 each, Sanborn and Kendall each subscribed for 85 
shares, F. H. Sanborn, son of G. W. Sanborn, subscribed for 10 shares, 
and Ernest Kirberger for 125 shares, and A. C. Kirberger for 60 
shares. Kirberger was président and manager. E. Kirberger testified 
that property which the Trading Company by resolution of February 
29, 1912, authorized him by bill of sale to convey to the Packing Com- 
pany to the amount of $7,500 represented purchase of 85 shares in the 
Packing Company, and that he intended to buy 40 shares for himself 
and to pay for them in cash, but he explained that the total 125 shares 
standing in the name of Ernest Kirberger were ail paid for with the 
assets of the Trading Company, and the lower court so found. The 
property transferred was personalty and realty. No authority was 
given by the Trading Company to Kirberger to purchase the addi- 
tional 4Ô shares for which he subscribed. Kirberger expected to get 
some money from his sister and to pay for thèse 40 shares in that way, 
but this plan was not carried ont. 1 te testified that the Packing Com- 
pany owed the Trading Company $4,000 for merchandise, and to 
pay this $4,000 the Packing Company sent its check, and he (Kirber- 
ger) in turn indorsed the check back to the Packing Company in pay- 
ment of the 40 shares just referred to. Gordon and Sanborn knew 
that this account of the Trading Company was used by Kirberger to 
buy the 40 shares of stock, and Kirberger testifies that in 1912 and 
1913 he operated under direct instructions of Kendall and Sanborn. 
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[2] In the Sanborn-Cutting Company in 1914 Kendall and San- 
born were the sole owners, Sanborn being président and gênerai man- 
ager, and the two being really the représentatives of the corporation. 
It was in January, 1914, that Kirberger made two assignments to Ken- 
dall and Sanborn, one covering 125 shares of stock in the Packing 
Company, that being the same stock which had been purchased with 
the assets of the Trading Company; the other being a debt owing to 
the Trading Company by the Packing Company for merchandise 
amounting to $8,582.21. We think it clear from the évidence that 
when thèse tvsro assignments were made the Trading Company was 
insolvent, and that the Trading Company and Ernest Kirberger and 
Kendall and Sanborn had ample reason to believe that the Trading 
Company was an insolvent corporation. It had been sued by a credi- 
tor, and its opérations had not been successful. There was no con- 
sidération for the assignment of the stock in the Packing Company or 
for the debt owing to the Trading Company by the Packing Company 
for merchandise, except $2, $1 for each assignment. It appears, 
however, that on January 6, 1914, when Kirberger, in considération 
of $1, transferred to Kendall and Sanborn ail his interest to the 125 
shares of the stock of the Packing Company then standing in his name 
on the books of the corporation, he also agreed to deliver to Kendall and 
Sanborn within 30 days from the date of such agreement 60 shares 
of stock in the corporation standing in the name of A. C. Kirberger, 
his brother, ail subject to certain conditions, namely, that the transfer 
was to secure cash advances made in 1912 and 1913 by Kendall and 
Sanborn on account of the Kirbergers in matters connected with the 
conduct of the Packing Company. This agreement referred to also 
provided that, as Ernest and A. C. Kirberger desired to reimburse 
Kendall and Sanborn and to purchase and secure additional stock in the 
Packing Company, the two Kirbergers were to pay Kendall and San- 
born on or before February 15, 1914, $65,000 in cash or securities, 
and upon such payment Kendall and Sanborn were to transfer to 
Ernest Kirberger the 125 shares in the name of Ernest Kirberger and 
60 shares in the name of A. C. Kirberger, and also 125 shares in the 
Packing Company then standing in the name of Kendall and Sanborn, 
but that in the event of default by the Kirbergers ail the right of their 
stock in the Kake Packing Company should cease and become the 
property of Kendall and Sanborn. Neither this assignment nor the 
assignment of the account of the Trading Company against the Pack- 
ing Company was ever authorized or ratified by the Trading Com- 
pany corporation, and at a stockholders' meeting and a subséquent 
meeting of the board of directors held on March 17, 1915, both trans- 
fers were formally disapproved. 

On May 11, 1914, after some preliminary talks the Kake Packing 
Company stockholders had a meeting to consider the transfer of ail 
its property to the Sanborn-Cutting Company, and the Packing Com- 
pany made a bill of sale of its entire assets to the Sanborn-Cutting 
Company for a recited considération of $72,621.01. No money chang- 
ed hands in this transaction, the transfer being represented by book 
entries. The resolution of sale named the sum of $72,621.01 liabilities 
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of tlie Packing Company, the Sanborn-Cutting Company agreeing to 
assume and pay ail of such liabilities, and it appears that the Packing 
Company bet\veen the time of the sale, May 11, 1914, and the fall of 
1914, during wliich time it earned profits, did largely from profits and 
earnings pay off a large part of the liabilities of the Packing Company. 
The Packing Company ceased doing business after the transaction with 
the Sanborn-Cutting Company, and in doing so followed previously 
made plans, lîut thcre was still the outstanding claim of $8,585.21 
owing by the Packing Company to the Trading Company. The record 
discloses that nearly the whole of the liabilities assumed by the San- 
born-Cutting Company were either personal claims of Kendall, San- 
born, Sanborn & Son, or the Satd)orn-Cutting Company, or were lia- 
bilities which had been secured or indorsed by thcm or some of them. 
It also ap])ears that upon May 11, 1914, Kirberger and the Trading 
Company and the Packing Company made a deed to the Sanborn- 
Cutting Company for a considération of $10 for a tract of land near 
Kake, Alaska. 

[3, 4] We accept the finding of the District Court that the transac- 
tions had between the corporations and persons above mentjoned were 
ail without actual or willful intent to perpetrate any wrong. Hère, as 
in many other instances wherc creditors or those representing credi- 
tors assail such transactions as prejudicial to their rights, the question 
is not whether the varions transfers and agreements are to be upheld 
merely as between those who are the parties to them, but whether the 
law will avail complaining creditors of the insolvent corporation to' 
obtain possession of the property transferred as properly subject to the 
payment of corporate debts. The assignments of January 6, 1914, 
made by Kirberger were not the acts of the Trading Company. The 
corporation received no considération for either of them ; no corpo- 
rate act was ever had which authorized Kirberger to make them, and 
no ratification or acquiescen'ce of or in them was made by the Trading 
Company as a corporation. Kendall and Sanborn well knew that there 
was no corporate authorization in Kirberger to make them. They 
knew that Kirberger owned ail but two shares of the Trading Com- 
pany stock, and though they dealt with him as the sole acting repré- 
sentative of the Company, and though they believed that anything he 
might do in the name of the corporation with respect to îts aiïairs 
would be of binding force, still as against creditors of the corpora- 
tion Kirberger could not wholly ignore the fact that there was a cor- 
porate existence not to be disregarded at the will of himself, an in- 
dividual stockholder, by independcnt attempt to convey the property 
of the corporation. 

In Cook on Corporations the author cites many cases sustaining his 
text to the effect that a single stockholder cannot make a contract for 
and in the name of the corporation which shall bave any binding force 
or validity except by subséquent ratification or adoption by the corpora- 
tion in the regular manner, and, further, that although one person 
owns a majority of the stock or ail of it, or ail but two shares, he does 
not in conséquence thereof acquire the right to act for the corporation 
or as the corporation independently of the dircctors. Cook on Cor- 
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porations (6th Ed.) pp. 2225, 2226. In Mays, Assignée, v. Poster et al., 
13 Or. 214, 10 Pac. 17, it was held that, except under particiilar cir- 
cumstances, the fact that a stockholder in a company transfers iiis 
stock to an individual cannot be construed as a transfer for the bene- 
fit of the company; it is simply an individual act between the parties, 
and although the company may hâve knowledge respecting it, such a 
transfer neither créâtes nor discharges any liability. In re Haas Ce, 
131 Fed. 232, 65 C. C. A. 218. 

[5] Turning now to the transfer by the Packing Company of ail of 
its property to the Sanborn-Cutting Company, appellant herein, we 
find that the only considération moving to the Packing Company was 
payment by the Sanborn-Cutting Company of a part of the debts of 
the Packing Company. We must keep in mind that riearly ail of thèse 
debts w^ere due to Sanborn and to Kendall as individuals, or were for 
debts for which Sanborn and Kendall had become liable as indorsers. 
Thus the efifect was that Sanborn and Kendall, being at the time stock- 
holders and directors in the Packing Company, insolvent, selling corpo- 
ration, and in the Sanborn-Cutting Company, buying corporation, at- 
tempted to.gain préférences in favor of themselves over other creditors 
of the Packing Company and to the préjudice of such other creditors. 
Under such a situation the transfer from the insolvent selling corpo- 
ration, being made with the knowledge and intention on the part of 
the directors that it shall cease business after the transfer has been 
made, cannot operate to defeat the claims of corporation creditors. In 
Sutton Manufacturing Co. v. Hutchinson, 63 Fed. 496, 11 C. C. A. 
320, Justice Harlan sitting with the Court of Appeals of the Seventh 
Circuit drew a distinction between the powers of solvent and insolvent 
corporations with respect to the disposition and transfer of their 
estâtes. He said for the court: 

"It Is quite true that the proporty of a private corporation is not cliarged 
by law with any direct trust or spécifie lien in favor of gênerai creditors ; 
and such a corporation, so long as it is in tho active exercise of its func- 
tions, may, if not restrained by its charter or by statnto, exercise as full 
dominion and control over its property, having duo regard to the ob.iects of 
Its création, as an individnal nuiy exercise over hls proyterty. But when it 
becomes insolvent, and has no purpose of continuing business, the power to 
sell, dispose of, and transfer its estate is not nltogether without limitation. 
* * * It is, we think, the resuit of the cases that when a private corpora- 
tion Is dissolved or becomes insolvent, and détermines to discontinue the 
prosecutlon of bvisiness, its pi'operty is thereafter affected by an équitable 
lien or trust for the benefit of creditors. The duty in such cases of preserv- 
lug it for creditors rests upon the directors or offlcers to whom has been com- 
mitted the authority to control and manage its alfalrs. Although such direc- 
tors and otticers are not technical trustées, they hold, in respect of the property 
under their control, a fiduclary relation to creditors; and necessarily, in tho 
disposition of the property of an insolvent corporation, ail creditors are equal 
In right unless préférence or priorlty has been legally given. by statute or by 
the act of the corporation to particidar creditors. * ♦ * In our ,1udg- 
ment, when a corporation becomes insolvent and intends not to prosecute its 
business, or does not expect to make fiirther effort to accomplish the objects 
of its création, Its managing ofHcers or directors corne under a duty to dis- 
tribnte Its property or its proceeds rataljly aniong ail creditors, having regard, 
of course, to valid liens or charges iiroviously placcd upon it. Their duty is 
'to act up to the end or design' for which the corporation was created (.1 Bl. 
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Comiii. 480). and when they can no longer do so tlieir funotion Is to hold or 
distribute the ijroiicrt.v in tlieir liands for the equal benefit of those entitled to 
it. Because of tlie existence of tbis dnty iu respect to a common fund in 
tlieir hands to lie administered, tlie law will not permit tliem, althovigh credi- 
tors, to obtain any peculiar advantage for theniselves to the préjudice of other 
creditors. Tliis rule is iniperati\'e]y dcuiandcd by the pvlnclple tliat one wlio 
lias the possession and conti-ol of property for the beneiit of others — and siire- 
ly an insolvent eor])oration, which bas ceased to do business, holds Its 
property for the benefit of creditors — may not dispose of It for his owii spécial 
advanttige to the injury of any of those for wliom it is held." 

This opinion of Justice Harlan is referred to and the case distin- 
guished on its facts in Sanford Tool Co. v. Howe, lîrown & Co., 157 
U. S. 312, 15 Slip. Ct. 621, 39 L. Ed. 713. See, also, Jones on Insolvent 
and Failing Corporations, pp. 103, 104, 205 ; Williams v. Commercial 
National Bank, 49 Or. 498, 90 Pac. 1012, 91 Pac. 443, 11 L. R. A. (N. 
S.) 857; Marshall on Private Corporations, pp. 1054, 1055 ; Montgom- 
ery v. Phillips, 53 N. J. Eq. 203, 31 Atl. 622; Corey v. AVadsworth, 99 
Ala. 68, 11 South. 350, 23 L. R. A. 618, 42 Am. St. Rep. 29; Idaho- 
Oregon Eight & Power Co. v. Bank of Chicago, 224 Fed. 39-45, 139 
C. C. A. 503. 

[6] We cannot accept the vievv that the Trading Company waived 
its claim upon the assets of the Packing Company by and through the 
acts of Kirberger, majority stockholder in the Trading Company. As 
already said, Kirberger was not the corporation, and could not use the 
assets of the Trading Company for his own benefit, and could not de- 
prive the creditors of the Trading Company of their claims upon the 
assets of the corporation. 

[7] Nor can we believe that the trustée in bankruptcy is estopped 
from pursuing the claim involved against the Sanborn-Cutting Com- 
pany upon the theory that the Trading Company and its creditors 
became bound by any agreement between Kirberger and the Sanborn- 
Cutting Company to the effect that the Trading Company would not 
enforce its claim against the assets of the Packing Company. This 
seems very clear when we keep in mind the fact that the Trading 
Company was the creditor, and not Kirberger, and that under such 
circumstances Kirberger had no authority to bind the Trading Com- 
pany and its creditors. 

The District Court awarded judgment to the trustées against the- 
Sanborn-Cutting Company for $6,688.87, that sum being 66% per cent. 
of $10,333.31, the amount of the debt of the Trading Company, v^'ith 
interest thereon at 6 per cent, per annum from May 12, 1914. 

[8] The trustée suggests that he is entitled to a modification of the 
decree so that he shall recover $10,333.31, which is the amount recov- 
ered in the judgment in the courts of Alaska against the Packing 
Company, made up of the accounts of bills receivable, $8,582.21, plus 
$1,750 due by appellant for certain real estate used as a canning site. 
The land was conveyed by deed May 11, 1914, by the Trading Company 
to the Packing Company and by the Trading Company with Kirberger 
and the Packing Company to the Sanborn-Cutting Company for a 
named considération of $10. But, as the trustée took no appeal from 
the decree of the District Court, we may not consider the point made 
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in his brief that the court erred in not making the allowance referred 
to. Clark V. Killian, 103 U. S. 766, 26 h. Ed. 607; United States v. 
Blackfeather, 155 U. S. 180, 15 Sup. Ct. 64, 39 h. Ed. 114; Guarantee 
Co. V. Phénix Insurance Co., 124 Fed. 170, 59 C. C. A. 376. 

Thèse views dispose of the principal points in the case. The District 
Court found from the évidence that the value of the property trans- 
ferred was about $60,000, that the liabilities, including that to the Trad- 
ing Company, amounted to $90,000, and that, if the property had been 
appHed to the payment of the debts of the Packing Company, 66% per 
cent, would hâve been paid. This finding we approve. 

Our conclusions are that the District Court was right in its decree 
that the assignment by Ernest Kirberger to Kendall and Sanborn of the 
account of $8,582.21 due the Trading Company from the Packing 
Company was null and void, and that the appellant corporation received 
the property transferred to it by the Packing Company subject to the 
indebtedness amounting to $10,333.31 owing by the Packing Com- 
pany to the Trading Company, and received the assets and property as 
the trustée for the benefit of the creditors of the Packing Company, 
and that the trustée succeeded to the rights of the Trading Company 
as a creditor of the Packing Company, and we affirm the decree that 
the trustée recover from the Sanbom-Cutting Company $6,688.87, to- 
gether with interest from May 12, 1914, and also costs. 

In allowing interest on the sum awarded from May 12, 1914, the 
court correctly regarded the $6,688.87 as money due upon the settle- 
ment of a matured account. Sargent v. American Bank & Trust Co., 
80 Or. 38, 154 Pac. 759, 156 Pac. 431. 

Affirmed. 



QUIRK V. BANK OF COMMEKOE & TRUST CO. 

(Circuit Court of Appeals, Sixth Circuit June 30, 1»17.) 

No. 2932. 

1. CONTEACTS <S=>111 RESTBAINT OF MaBBIAGE CONSTRUCTION. 

A promise to remain single, whether durlug the promlsee's or promlsor's 
lifetime, wlll not be llghUy Implied, for even such partial restraint of 
marriage Is generally deemed contrary to public policy, if not illégal. 

2. WlLLS <S=>58(1) — CONTBACTS TO DEVISB RESTBAINT OF MABBIAQE. 

Plaintlfif, when a girl of 16, whlle attending school, met deceased, a 
man of nearly 50, and he shortly asked permission of lier parents to pay 
her court with a view to mari-iage. On account of her immaturity and 
the disparity of âges, plaintlfTs parents dld not look with favor on the 
proposed marriage, but deceased remained devoted to her and upon the 
most intimate relations with her family. ITlve years thereafter plaintltc 
and deceased became engaged, but in déférence to her mother's wishes 
plaintlfC refused to then marry deceased. In accordance with deceased's 
request, plaintifC promised him that so long as he should llve she would 
remain devoted to hlm, the same as she had been, and In return for ana 
in considération of the love and affection, service, and loyalty of plaintitt 
and her family, deceased promised to bequeath and devise to plaintifE the 
bulk of hIs fortune. The parties remained engaged, but the marriage 
was never consummated, although plaintifE and her family cared for de- 

d&For other cases see aame toplc & KEY-NUMBER In ail Key-Numbered Digest» & Indexe» 
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ceased In his decllning years, when he was affllcted wlth an Incurable 
dlsease. Held, that the agreement was not one even In partial restreint 
o£ marriage, for marrlage to another would not hâve absolutely prevented 
plaintiff from performance of the ohllgations assumed by her toward de- 
ceased, who did not live in the same place, but merely vlsited her and her 
family In the summer, and hence the contra et was not subject to attack 
on the ground that It was illégal, being In restreint of marrlage. 
S. Fbauds, Statute of <g=j50(l) — Contkacts to bk Completed Within Yeab. 
A contract Is not invalld, under the statute of frauds, because the con- 
tingency on which it is based may not happen within one year, it being 
possible for it to happen within that time. 

4. I^AUDS, Statute of <S=375 — Contracts to Devise Realtt. 

An oral contract to devise real estate is within the statute of frauds. 

5. Frauds, Statute of ®=130(2) — Contbacts — Invaliditt. 

An oral contract to devise and bequeath property whlch is Indivisible 
Is, under the statute of frauds, entirely unenforceable if it includes an 
agreement to devise real estate. 

6. Fbauds, Statute of <S=3loO(2) — Contbacts — Validitt. 

A testator entored Into an oral agreement to devise and bequeath the 
bulk of his estate to plaintiff. About one-half of the estate consisted of 
realty. Helê that, under the statute of frauds, the contract was unen- 
forceable, for the testator had the option of giving plaintiff elther realty 
or personalty, and to allow plaintiff to enforce the contract by recovering 
the personalty would, in effect, compel compliance with that portion of 
the contract unenforceable because relatlng to realty. 

7. Frauds, Statute of <S=>129(1) — Part Performance. 

The doctrine of part performance, whlch wlU take a case out of the 
statute of frauds, is applicable only to equity. 

ê. Fbauds, Statute or ®=>129(1) — Part Performance — ^Application of Doc- 
trine. 

In an action at law on an oral contract entered Into in Wlsconsin to 
devise and bequeath land and personalty, instituted in the fédéral dis- 
trict court for Tennessee, the doctrine of part performance need not be 
consldered, being applicable only to équitable relief, and not being appli- 
cable to the contract under the Tennessee or Wlsconsin îaws. 

9. Fbauds, Statute of <S=»138(4) — ^Actions — Pleading — SuFFicrENCT. 

One who bas given a considération, and cannot enforce the promise sole- 
ly because of the statute of frauds, and not because of some Inhérent 11- 
legality In the contract Itself, may maintain a quasi contractual action. 

10. Courts <S=>33& — Fedeeal Courts — State Practice. 

The fédéral courts foUow the state practice. 

11. WiLLs <S=>68 — Contbacts to Devise — Action — Dectlaration. 

Shannon's Code Tenn. § 4437, abolishes technlcal forms of action, and 
allows ail contracts to be sued on in the same form of action, while 
section 4438 déclares that ail wrongs and Injuries to property and per- 
son may be redressed by an action on the facts of the case, and section 
4439 allows counts in tort and contract to be joined. Plaintiff's déclara- 
tion alleged that she and deceased entered into an oral contract whereby 
he was to devise and bequeath to her the bulk of his estate, consisting of 
land and personalty, and that she fully complied with the contract, but 
that deceased breached the same. Held that, though the déclaration re- 
lled on the contract, nevertheless It stated a good cause of action on the 
quasi contract arising out of plalntiff's performance and defendant's 
breach, the contract being unenforceable under the statute of frauds. 

12. Pleading ®=3l93(6), 352 — Attack — Mode of Attack. 

Under the Tennessee practice, the error whereby two causes of action 
are joined in a single count can be taken advantage of only by a motion 
to strlke and not by demurrer. 

4=9Far otber cases lee same topic & KET-NUMBER In ail Key-Numbered DlgeeU & IndezM 
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13. WiLLS <S=68 — CONTRACTS TO DEVISE — ACTIONS — RUNNINO OF STATUTE OB 

Limitations — Quantum Meruit. 

Where deceased breached hls oral agreement to devise and bequeath the 
bulk of hls estate, conslsting of land and persoiialty, to plalntiff, plauititt'a 
right of action on the quantum meruit for servîtes rendered in reliance 
upon deceased's agreement acfrnes at the death of deceased, and limita- 
tions do not begln to run until that time. 

i4. KXECUTOBS AND AdMINISTRATORS <S=:o20(J(4) CLAIM FOR SERVICES QUAN- 
TUM Mekuit — Measurb OF Damages. 

Where deceased agreed, in considération of plaintiff's love, aflfection, 
service, and loyalty, to devise and bequeath to her the bulk of his estate, 
and siich agreement was unenforceabie because of the stutute of frauds, 
plalntiiï's recovery on the quantum meruit is limited to tlie vaine of her 
services, and where, as hère, the extent of the services to be rendered Is 
entlrely uncertatn and dépendent npon the leugth of the promlsor"s life, 
évidence as to the value of the bulk of the estate is inadmissible to show 
the value the parties put on such services, altliough deceased's financial 
condition and mode of life should be considered In determiuing the value 
of such services. 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCalI, Judge. 

Action by Mollie Quirk against the Bank of Commerce & Trust 
Company, executor of the estate of Patrick Kallaher, deceased. There 
was a judgment for défendant on demurrer to the déclaration, and 
plaintiff brings error. Reversed and remanded, with directions. 

G. T. Fitzhugh, of Memphis, Tenn., and Robert N. McMynn, of 
Milwaukee, Wis., for plaintiff in error. 

J. W. Canada, of Memphis, Tenn., for défendant in error. 

Before WARRINGTOxN, MACK, and DENISON, Circuit Judges. 

MACK, Circuit Judge. The trial court sustained a demurrer to the 
déclaration after refusing leave to plaintiff to amend a second time. 
The question presented on this writ of error is therefore whether the 
déclaration states a good cause of action. 

In substance, plaintiff, a citizen of Wisconsin, charges that Patrick 
Kallaher failed to fulfill his oral promise to devise to her the bulk of 
his fortune. The relation of the parties, the promise, and the considér- 
ation are set out at length in the allégations, which may be summarized 
as follows: 

In the summer of 1888, Capt. Kallaher met Mollie at Waukesha, 
Wis., where he was spending the summer. At that time she was a girl 
of 16, living with her parents at Milwaukee, and attending school at St. 
Mary's Couvent. He was then a man of nearly 50. He called upon 
her frequently that summer at her home, and they soon became very 
close and devoted friends. Soon thereafter he asked permission of her 
parents to pay her court with a view to marriage. On account of her 
immaturity and the disparity of âges, they did not look with favor upon 
the proposed marriage. He remained, however, none the less devoted 
to her, and upon the most intimate relations with her people, spending 
two to four days of each week of the summer season, which he was 
wont to spend at or about Waukesha, with Mollie and her family at 
Milwaukee. Upon thèse visits, which continued throughout a period 
of 20 years, he was received by the Quirks with great hospitality and 

®=5For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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treated with kindness and affectionate regard, just as if he had been a 
member of the household. 

During this entire period his affections were centered upon Mollie, 
whom he urged to marry him and whose consent he did obtain in 1893. 
Their engagement continued, it is alleged, from that time to the death 
of the testator ; but the marriage was postponed on account of the ob- 
jections of the plaintiff's mother during her Hfe, and out of respect for 
her wishes thereafter as well as on account of the testator's ill health. 

[1, 2] Shortly before the mother's death, and after Mollie had again 
refused to marry the Captain at that time, because her parents would 
not consent, the Captain asked her to promise him that so long as he 
should live she would remain devoted to him the same as she had been, 
and he told her that if she would so promise, that in return for and in 
considération of the love and affection, service, and loyalty of herself 
and her family, given and to be given to him, he would bequeath and 
devise to her the bulk of his fortune; that thereupon she gave him her 
promise to that effect ; that he thereupon entered into a contract with 
her that he would leave her the bulk of his fortune after his death in 
considération of the life of service and loyalty and affection which had 
been and was to be devoted to him by her as long as he lived. 

She averred that this contract was in no manner abrogated or im- 
paired, but remained in fuU force and effect down to the date of his 
death, and that she had f ully perf ormed her part of the contract ; that 
down to his death, in addition to the loyalty and affection and service 
of the plaintiff, he through ail the years enjoyed the advantage and 
comfort of the home of plaintiff's family, which he always said was 
the only real home that he had ever had ; that during his various visits 
and sojourns in the home of plaintiff's family, she and other members 
of her family waited upon him and rendered him such services of af- 
fection as would be given by daughters to members of their own house- 
hold, and in later years such services became more and more difficult 
and unpleasant to perf orm ; that for several years prier to his death he 
was afflicted with an incurable disease ; that during ail such time she 
and her sister wait.;d on him, and affectionately and faithfuUy per- 
formed nursing services, regardless of the unpleasant nature thereof. 
Other services and acts of kindness, affection, and loyalty upon the 
part of Mollie and her family toward the comfort and well-being of 
the testator followed in fuU accord with the ternis and spirit of their 
agreement. He was not only received most hospitably at the Quirk 
résidence, but at his request Mollie remained with him at the hospital 
at Baltimore, and stayed with and comforted him during his last ill- 
ness at Memphis, and at her home in Milwaukee, where he asked to be 
brought. He gave her $25,000 in bonds in June, 1910, and another 
$15,000 in June, 1912, telling her that this was only a gift at the time 
and not ail that she was to get. 

Défendant contends most strenuously that this agreement was one 
in restraint of marriage; that as such it was void and against public 
policy; and that therefore no action lies either for its breach or in 
quantum meruit for the considération given by plaintiff. 

It will be observed, however, that plaintiff specifically charges that 
the engagement to marry continued unbroken until the Captain's death. 
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and that the contract in question was made after she had rcfused to 
marry him at a spécifie time — a time when parental consent could not 
be obtained. It is not alleged tliat Kallaher eitlier requested lier or that 
Mollie promised not to marry another. The continued engagement ini- 
plied, of course, a promise not to marry another while the engagement 
lasted; but this engagement, co-mbined with the declination to marry 
the Captain at that particular time, cannot couvert the promise to be as 
devoted and loyal to him as she had been into a promise to remain 
single. Clearly, the promise means either that the engagement shall 
continue with the implication that marriage will follow at some con- 
venient time, and that the same affection theretofore given shall con- 
tinue to be given, or it means that, even if her then refusai to marry 
shall persist, whether because of filial duty or after the parents' death 
in filial dévotion to their wishes, or fo,r any other reason, that she will 
nevertheless give him dévotion and loyalty. A promise to remain sin- 
gle, whether during the promisee's or tlie promisor's lifetime, will not 
lightly be implied; for even such partial restraint of marriage is gen- 
erally deemed contrary to public policy even if not illégal. And inas- 
much as marriage to another would not absolutely prevent performance 
of the obligations tlius assumed by her toward a man who did not liv«. 
in the same place, but merely visited her and lier family in the summer, 
it cannot fairly be deemed to hâve been contemplated by the parties 
that. she should dévote herself exclusively to him. We are unable to 
find any implied obligation that Mollie should not marry another ; such 
care and dévotion as a loving child would render would seem to cover 
the obligation, fairly construed. The contract, therefore, was not in 
restraint of marriage, either gênerai or partial. 

[3-6] The contract, however, was oral ; and it is contended that it is 
unenforceable because of the statute of frauds. A contract, however, 
that on a contingency contemplated by , the parties may be compleled 
within one year is not subject to the statute because the contingency 
may not happen within that time. Heath v. Heath, 31 Wis. 223 ; Chase 
v. Hinkley, 126 Wis. 75, 79, 105 N. W. 230, 2 L. R. A. (N. S.) 738, 110 
Am. St. Rep. 896, 5 Ann. Cas. 328; Deatou v. Tennessee Coal & R. R. 
Co., 12 Heisk. (Tenu.) 650, 654. 

But an oral contract to devise real estate is within the statute, and 
an indivisible obligation is entirely unenforceable, if the grant of real 
estate forms a part thereof. In re Sheldon's Estate, 120 Wis. 26, 97 
N. W. 524; Goodloe v. Goodloe, 116 Tenu. 2,52, 92 S. W. 767, 6 L. R. 
A. (N. S.) 703, 8 Ann. Cas. 112; Horton v. Stegmyer, 175 Fed. 756, 99 
C. C. A. 332, 20 Ann. Cas. 1134; Brov^^ne, Statute of Frauds, §§ 140- 
142. We need not consider whether the promisee who bas performed 
his obligation in fuU may waive performance of so much of the coun- 
ter obligation as relates to real estate and enforce only that part which 
relates to personal property ; if this were an agreenient to devise ail of 
the property, it would be necessary to détermine this as between the 
conflicting authorities. Hère, however, the bulk is to be given ; not the 
bulk of realty and the bulk of personalty, but the bulk of the entire es- 
tate. Thereunder the testator. might hâve devised only his realty; his 
was the option. A waiver of the right to the realty and recovery of the 
personalty alone \yould not be in accordance with the contract ; it would 
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involve the substitution by the court of a new contract for the one 
made by the parties. Moreover, in this case, the déclaration allèges 
that of an estate in excess of $6(X),0(X) not less than $250,000 was per- 
sonalty. The bulk of the property, therefore, not only might include 
realty, but might consist only of realty. And when the promisor has 
the option of giving realty or personalty, bis promise is wholly unen- 
forceable because the enforcement of one of the alternatives would be 
but a wedge to secure the enforcement of the other. Howard v. Brow- 
er, 37 Ohio St. 402 ; Wolf skill v. Wells, 154 Mo. App. 302, 134 S. W. 
51; Andrews v. Broughton, 78 Mo. App. 179; Patterson v. Cunning- 
ham, 12 Me. 506; Mather v. S'coles, 35 Ind. 1; contra, Mercier v. 
Campbell, 14 Ont. L. R. 639, criticised in 46 Canadian Law Journal, 
273, and 26 Law Quarterly Review, 194; and see Browne, Statute of 
Frauds, § 152. 

[7, 8] Inasmuch as the doctrine of part performance relates only to 
relief in equity (Browne, Statute of Frauds, sec. 4-51), and moreover 
does not prevail in Tennessee (Goodloe v. Goodloe, supra; Patton v. 
McClure, Mart. & Y. 333), and is inapplicable to the contract in ques- 
tion under Wisconsin law (Rodman v. Rodman, 112 Wis. 378, 88 N. 
W. 218), we need not consider its limitations. 

[9-12] But one who has given a considération, and who cannot en- 
force the promise solely because of the statute of frauds, and not be- 
cause of some inhérent illegality in the contract itself, is no longer 
remediless ; a quasi contractual action is maintainable. Browne, Stat- 
ute of Frauds, § 118. Whether a count on the contract and one in 
quantum meruit may be joined, and whether a single count setting 
forth the entire transaction and seeking whatever recovery may be pos- 
sible thereunder is proper, are questions of local procédure ; the fédér- 
al courts foUow the state practice. Under the Tennessee Code, tech- 
nical forms of action are abolished ; ail contracts may be sued on in 
the same form of action (section 4437); ail wrongs and injuries to 
property and person may be redressed by an action on the facts of the 
case (section 4438) ; and a simple statement of the facts suffices, if 
thèse facts entitle a plaintiff to recover in any form (Hall v. Memphis 
Co. [C. C] 155 Fed. 57). Counts in tort and contract may be joined. 
Section 4439. And if a single count for the combined cause of action 
be formally détective, advantage could be taken thereof only by a mo- 
tion to strike, not by a demurrer. Waggoner v. White, 11 Heisk. 
(Tenn.) 741. In this case ail the facts necessary to constitute a good 
cause of action on a quantum meruit are set forth ; the plaintiff's con- 
clusion as to the theory on which she is entitled to redress alone is er- 
roneous. While under common-law pleading there can be no recovery 
in quantum meruit under a count for breach of contract (Jackson v. 
Stearns, 58 Or. 57, 113 Pac. 30, 37 h. R. A. [N. S.] 639, Ann. Cas. 
1913A, 284, and cases cited in note), under the Tennessee Code this 
déclaration on the facts is good against demurrer. See Hall v. Mem- 
phis Co., supra; Knoxville Traction Co. v. Lane, 103 Tenn. 376, 53 
S. W. 557, 46 L. R. A. 549. See, too, Graham v. Graham, 134 App. 
Div. 777, 119N. Y. Supp. 1013. 

[13] The statute of limitations begins to run against such a claim 
for services, based upon a quantum meruit, not as the services are ren- 
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dered, but at the death of the promisor, when the obligation matures. 
Goodloe V. Goodloe, supra ; In re Kessier's Estate, 87 Wis. 660, 59 N. 
W. 129, 41 Am. St. Rep. 74. Moreover, in the présent case, the serv- 
ices continued until his death. 

[14], Although the évidence as to the oral agreement is admissible 
to prove that the plaintifï's services vvere not given gratuitously, with- 
out expectation of reward, the promised reward affords no real meas- 
ure of the plaintifï's quasi contractual recovery either in Tennessee or 
Wisconsin. Goodloe v. Goodloe, supra; In re Sheldon's Estate, 120 
Wis. 26, 97 5î. W. 524. The plaintifï's right must be measured by the 
reasonable value of the considération given by her to him. If the serv- 
ices to be remdered had been definitely fîxed in amount when the con- 
tract was made, the testimony as to the value of the bulk of the estate 
would be admissible to show the value that the parties placed on the 
services that.were to be given; but where, as hère, the extent of the 
services to be rendered is entirely uncertain and dépendent upon the 
length of the promisor's life, such évidence is of no probative force in 
ascertaining their reasonable value. Woodward, Quasi Contracts, §§ 
104-106, with citation of cases pro and con. Captain Kallaher's man- 
ner of living and fînancial condition at the time the services were ren- 
dered may, however, be considered in this connection ; for the reason- 
able value placed by the parties on such highly personal services as this 
plaintifï performed for the Captain would be largely afïected by his 
fînancial and social position and the circumstances under which they 
were given. 

The judgment must be reversed, and the cause remanded, with di- 
rections to overrule the demurrer. 



UNITED REAL ESTATR & TRUST CO. v. BLOCHMAN et al. 

(Circuit Court of Appeals, Ninth Circuit. August 20, 1917.) 

No. 2899. 

1. MoETGAàES <S=»310 — Power of Trustée — Bblease of Lots — Pakt Payment. 
Tlie, owner of land, on part paymeut by the purchaser, called tlie beiie- 
ficiary, conveyed to a trustée under a trust agreement provlding that the 
property might be subdlvidcd Into lots, that the signature of the trustée, 
with acknowledgment of the map or plat of the subdivision, should Mnd 
ail parties, that the trustée was authorized to sign and aclcnowledge as 
proprietor such map or plat, subdividing the lands, as should be presented 
to it for signature by tlie beneficiary, that tlie land, when subdividéd, 
should hâve at least 250 lots, and that benellciary would expend in the 
subdivision, laylng out, platting, and préparation for sale of said real 
property at least the suiu of |25,000, ail costs and expenses of subdivision 
to be borne and paid by the beneficiary. It was further agreed that, when 
so subdividéd, the property might be sold by the beneficiary on payment 
to the trustée, for the benefit of vendor, of a specitied suin for each lot, 
such sum to be paid by the trustée to the vendor as soon as received, 
whereupon the trustée was authorized and directed to exécute deeds on 
any lot to the order of the beneficiary. Held, that the expenditure of 
the .i;25,000 by the beneficiary was not a condition précèdent to his right 
to sell, and to the power of the trustée to release. 

<Ê=»For other cases see same topic & KBY-NUMBEH in al) Key-Numbered Digeats & Indexe» 
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2. MoRTCACES ts=33]0 — Construction — Trust Deed. 

Where a Uetluration of trust, pursuaiit to wlncli an owner of lancl 
conveyed the same to a trustée on pai'.t payraent of tlie priée by tlie pur- 
chaser, is equivoeal, the doubt must be resolved in favor of the trustée ; 
the instrument having been prepareU by the vendor. 

3. MoKTGAGES <S=310 — ÏKUST Deed — Helease of Lot — Sale, 

Under a stipulation in a trust deed, wliereby tlie owner on receiving 
paît pnyment of the priée conveyed the land to a trustée, that the vendor 
"does hereliy authorize and direct the said trustée to exécute deeds on 
any lot or lots to the order of the bénéficia ry hereln, or hls assigns, when- 
ever there shall hâve been paid to the said trustée for the accoiuit of said 
[vendor] the sum per lot as hereinbefore stated," an aetual sale by the 
beneficiary was not essential to the trustee's i)o\ver to release lots; the 
only requisite belng the payment of the sum per lot as stijuilated. 

4. Mobtgages <S=>310 — Power or Trustée — Release of Lots — I'art Paymekt. 

The further provision of such déclaration of ti'ust that, "whenever 
$1,000 shall be paid to said [vendor] on aocount ot" the balance due on 
purehase prlce, "the interest on the amount so paid shall cease, and ail 
paymeuts niade on account of sales or otherwise shall be crodited on the 
flrst maturing obligation of said lieneflciary," did not preveut a release of 
lots on payments of the stipulated sums per lot, though there were over- 
due installraeiits of the bahince of the priée owing by tlie beneficiary. 

5. Mobtgages (©:=>310 — Trust Deed — Eelease by Trustée — Part Payment — 

kstoi'pel. 

The vendor having accepted payments pursuant to whieh the trustée 
released lots, it cannot retahi tlie money so received, and at the same 
time deny the authority of the trustée to make the releases and recover 
the lots, in the absence of any claim of fraud or misconduct. 

6. Mobtgages <S=310 — Sale by Trustée — Disqualification. 

Though antagonism had developed between the vendor and trustée 
under a deed of trust made to secure payment of the balance of the 
purehase price, it was not error to permit such trustée to sell the proper- 
ty on default of payments, where the vendor's interests were properly 
safeguarded by court's order, under which the trustée was authorlzed to 
perform only ministerial functions. 

Appeal f rom the District Court of the United States for the South- 
ern Division of the Southern District of Cahfornia ; Oscar A. Trippet, 
Judge. 

Suit by the United' Real Estate & Trust Company, a corporation, 
against Lucien A. Blochman and others. From the decree entered, 
plaintiff appeals. Modified and affirined, without costs. 

Isaac E. Congdon, of Omaha, Neb., and A. Haines and Charles C. 
Haines, both of San Diego, Cal., for appellant. 

A. H. Sweet, F. W. Stearns, C. H. Forward, and R. C. Springer, 
ail of San Diego, Cal., for appellees Union Title Co. of San Diego and 
Union Trust Co. of San Diego. 

Sam Ferry Smith, of San Diego, Cal.,' and Laurence Hammond 
Smith, of San Francisco, Cal., for appellee Blochman. 

Theron Stevens, James G. Pfanstiel. and Frank H. Heskett, ail of 
San Diego, Cal., for appellee Haskins. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

<®=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
244 F.— 44 
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DIETRICH, District Judge. The plaintiff and appellant, a Ne- 
braska corporation, being the owner of a 40-acre tract of land within 
the city limits of San Diego, Cal., agreed to sell the same to the de- 
fendant Blochman for $150,000, and accordingly, $25,000 having been 
paid on account of the purchase price, the property was, by deed dated 
September 15, 1912, conveyed to the défendant Union Title & Trust 
Company of San Diego, to be held and disposed of by it pursuànt to 
the terms of a déclaration of trust to which plaintiff and Blochman as- 
sented. After reciting the payment of $25,000 to the plaintiff, called 
the payée, by Blochman, called the beneficiary, it was provided that the 
beneficiary was to pay to the title and trust company, called the 
trustée, the other $125,000, as follows: $25,000 within 9 months, 
$25,000 within 15 months, $25,000 within 21 months, and $50,000 
within 24 months from August 1, 1912; ail deferred payments to bear 
interest. There is a further provision, which will be more particu- 
larly referred to later, authorizing the platting of the tract by the bene- 
ficiary, and the release of lots by the trustée from the plaintifî's lien. 
The beneficiary was to pay ail taxes, and in case of his failure to do so 
the plaintiff might pay the same, and the amount or amounts so paid 
should, with interest, "constitute an additional indebtedness to be paid 
by said beneficiary, and before he shall become entitled to hâve a deed 
from the trustée for any lot or part of said real property." Upon re- 
ceiving the balance of the purchase price, together with interest, and 
an additional amount sufficient to cover taxes or other charges which 
the plaintifï might be compelled to pay, and the expenses of the trust, 
the trustée was to turn over the residue, if any, of money in its hands, 
to the beneficiary, and to convey to him or his assigns any unsold por- 
tion of the land. It was also provided that in case of certain defaults 
the plaintifif could déclare the whole crf the principal sum at once due 
and payable, and upon demand of the plaintiff it was made the duty 
of the trustée to sell the land in the manner and upon notice as pre- 
scribed in the déclaration ; detailed provision being made for such 
sale. Thereafter, in November, 1912, Blochman entered into an agree- 
nient with one Hampton for the assignment of his interest, and caused 
the tract to be surveyed by Hampton for townsite purposes, and a 
plat thereof, under the name of La Binda Park, to be presented to the 
trustée for its signature and acknowledginent, as provided in the déc- 
laration of trust, which plat, after acceptance by the city council, was 
filed for record in the county recorder's office on March 5, 1913. 
Hampton defaulted, and on April 28th Blochman transferred the con- 
tract to the La Binda Park Syndicate, a company which he had or- 
ganized; the syndicate assuming his obligations as purchaser. The 
beneficiary (Blochman and the syndicate) fell into default on account 
of interest and the first payment of $25,000, and after taking some steps 
toward a formai déclaration of default, and a foreclosure and sale of 
the tract, the plaintiff agreed to waive the default and accept the total 
amount then due according to the terms of the déclaration of trust, and 
accordingly, on the 30th of June, 1913, the beneficiary paid to the trus- 
tée, for the crédit of the plaintiff, $28,464.07, the overdue principal and 
interest in full. In October of the same year another payment was 
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made, more particularly to cover the then accrued interest of $2,671,- 
75. No other payments were made, and in November the beneficiary 
again f ell- into default, from which it was never relieved. 

The lower court found that there was due the plaintiff, on account 
of principal and interest and taxes, the aggregate sum of $130,817.- 
90, with interest thereon from March 15, 1916, at the rate of 7 per 
cent, per annum, and decreed to it a first lien upon the whole of La 
Binda Park, with the exception of 30 lots therein, which it was held 
had been released by the trustée from the plaintiff' s lien under the 
provisions of the déclaration of trust. The appellant is content with 
the amount awarded, but maintains that its lien should extend to ail of 
the lots, and hère arises the first, and practically the only important, 
question. There is no serions différence of view as to the facts, and 
the principal controversy grows out of the construction to be given to 
the contract, the pertinent provisions of which are as f oUows : 

"It is understood and agreed by tlie trustée, benpflclary, and the pa.vee here- 
in menlioned that the said real property niay he subdlvided into sniallnr 
tracts, lots, bloeks, or subdivisions, and that the signature of tlie trustée 
herein to the proprietor's acknowledgment of the map or plat of said subdi- 
vision shall bind ail the parties hereto, and the said trustée is hereby author- 
ized and directed to sign and acknowledge as proprietor such map or plat 
subdividing said land as shall be presented to it for signature by tlie benefi- 
ciary hereunder ; it being understood and agreed that said land, when sub- 
dlvided as aforesaid, shall hâve and contain, in addition to the streets, alleys, 
and publie grounds. at least 250 lots, none of which shall hâve a street front- 
age of more thau 55 feet, except corner lots, which ]nay hâve a f routage of 
not more than 100 feet ; and it being further understood and agreed that 
said beneficiary will expend in the subdivision, laying out, platting and prép- 
aration for sale of said real property at least the sum of twenty-five thousand 
dollars ($25,000) on or before tlie Ist day of March, lOKÎ. 

"Ail the costs and expenses of said subdivision, and ail surveys, mapping, 
platting, and filing maps, shall he borne and paid by said beneficiary. 

"It Is further agreed that, when so subdlvided, said real property may be 
sold by the beneficiary hereunder, or hls ussigns, upon payment to the said 
trustée for the beneflt of said payée a sum equal to one thousand dollars 
(.i;i,000) for each and every iuside lot, and twelve hundred dollars (!t!l,200) for 
oach and every corner lot, described in said subdivision or plat, which sums 
shall be paid by the trustée to the payée as soon as received in full, and 
without any réduction or any cost or expense whatever to the payée. And the 
said payée does hereby authorize and direct the said trustée to exécute deeds 
on any lot or lots to the order of the beneficiary herein, or his assigns, when- 
ever there shall hâve been paid to said trustée for the account of said payée 
the sum per lot as hereinbefore stated." 

The releases of the 30 lots which the trustée assumed the right to 
give were made in connection with the raising of the money used for 
the two payments above mentioned, aggregating between $30,000 and 
$31,000. Some of the lots appear to hâve been sold outright, and as 
to certain others the précise nature of the transaction is not entirely 
clear; but apparently» when the suit was commenced, the trustée still 
held the légal title thereto, subject to déclarations of trust given by it 
in favor of divers interested persons. But in this connection it is im- 
portant to note that in every case such disposition as was made was 
with the understanding on the part of the trustée, the beneficiary, and 
the party furnishing the money that the lots would be released from 
the plaintifï's lien, and it is wholly improbable that any part of the 
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money could hâve been procured, or would hâve been paid to the plain- 
tiff, without such an understanding. Furthermore, the beneficiary 
claimed the right to demand releases, as the money was paM, at the 
rate of one lot for each $1,000, and the trustée assumed that it was 
its duty to comply with such demand. Thèse facts at once distinguish 
and render inappHcable certain of the decided cases relied upon in the 
brie f s. 

[1] The plaintiiï objects, first, that the provision for release did not 
become operative, for the reason that the beneficiary failed to expend 
"in the subdivision, laying out, platting, and préparation for sale of 
said real property, at least the sum of $25,000"; its contention being 
that the expenditure of this amount for the purposes stated was a con- 
dition précèdent to the right of the beneficiary to sell and the power of 
the trustée to release. Not without reason, it complains of the manner 
in which the tract was subdivided and platted, with streets only 25 
feet in width, and alleys 7 feet, but clearly the trustée is chargeable 
with no négligence in this respect, for it was granted no discrétion and 
assumed no responsibility. It was not only authorized, but "directed," 
"to sign and acknowledge as proprietor such map or plat subdividing 
said land as shall be présentée! to it for signature by the beneficiary." 
In signing and acknowledging the plat, therefore, it simply performed 
its plain duty. It was under no obligation to see that $25,000 was 
spent before the subdivision was made. Nor, indeed, could it hâve been 
the intention of the parties that this amount should be expended before 
the plat was accepted and filed. Presumably most of the expenditures 
would be for grading the streets, clearing the lots, laying sidewalks, 
etc., and naturally such work would be done after the lines had become 
definitely fixed by the acceptance and filing of the plat. 

[2] Great stress is laid upon the phrase "when so subdivided"; but, 
when considered in connection with the other provisions, it is some- 
what of a strain to construe this language as meaning that after, and 
only after, the expenditure of $25,000 in platting and improving the 
tract, could sales be made. There is an express provision against 
transfers or releases so long as the beneficiary should be in default 
in reimbursing the plaintiff for delinquent taxes paid by it, and if the 
right to sell or transfer was intended to be conditioned upon the prior 
expenditure of $25,000 for platting and improvements, it is strange 
that such a condition was left unexpressed. It may be admitted that 
upon the whole the language is equivocal, and that the intent of the 
parties is left uncertain; but such doubt as there is must be resolved 
in favor of the trustée, for the reason that the instrument was pre- 
pared by the plaintiff. 

[3] Nor do we think that the authority of the trustée to release was 
intended to be limited to cases of "sale" in the strict and narrow sensé 
contended for by the plaintiff. No substantial reason is apparent why 
such restriction would be insisted upon by the plaintiff or assented to 
by Blochman. It was required that there should be at least 250 lots 
(as a matter of fact the number was greater), which, without taking 
into account the additional price to be paid for corner lots, would, at 
$1,000 each, yield twice the amount of the unpaid balance of the pur- 
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chase prlce. The plaiiitiff may theref ore hâve very reasonably assumed 
that it was amply protected. There is no évidence that it deemed it 
material to know what considération, if any, Blochman received, or 
what he did vvith the lots, provided he turned over to the trustée for 
its crédit the stipulated amonnt, and we entertain no doubt that the 
term "sold" was used in a gênerai sensé, and that the real understand- 
ing of the parties is expressed in the sentence reading : 

"And the said pa.veo does lipreby autborize and direct the said trustée to 
exrente deeds on any lot or lots to tlie order of the heneflclary herein or hls 
assisns, whencver there shall hâve heen paid to said trustée for the account 
of said payée the suni per lot as hereinhefore stated." 

[4] The plaintifî further contends that releases could not be given 
for payments made npon overdue or fuUy matured obligations. The 
basis for the argument upon this point is supposed to be found largely 
in the ])aragraph reading : 

"Whenever one thousand dollars (••fl.OOO) shall be paid to said payée on ac- 
count of said siun of $125,()00, the interest on tbe aniount so paid shall cease, 
and ail payments niad<' on account of sales or otherwise shall be credited on 
the th-st niiitiirinj,' ol)li},'ation of said beuetieiary." 

It is true that upon the payment of an overdue obligation the in- 
terest nccessarily ceases to run, and an express provision to that ef- 
f ect would be unnecessary ; but it is to be borne in mind that the 
language of this paragraph is gênerai, and does not relate alone to the 
application of proceeds derived from the sale of lots, but to payments 
of ail kinds, regardless of the sources thereof. Hence the language 
employed is comprehensive enough to cover ail possible cases. The 
phrase "first maturing obligation" does not look to the future alone; 
it means the obligation longest overdue, or the one next to mature, as 
the case might be. In either case, the obligation would be the "first 
maturing" one. So, also, if at any time. $1,000 is paid on account of 
the principal sum of $125,000, the interest on that amount ceases. If 
it happens that the application is upon a matured portion of the $125,- 
000, the provision is unnecessary ; but, inasmuch as payment might 
be made upon either a mature or an immature item, the gênerai lan- 
guage is very properly employed. 

It is not necessary to consider the extrême limit to which the right 
of release would under any circumstances extend, or to détermine 
whether it would or would not exist af ter the plaintifif had taken légal 
steps to en force its security, or had declared the beneficiary's default 
and had declined longer to recognize bis right to complète the purchase 
under the terms of the contract. The money procured from the dis- 
position of the 30 lots was to be used to discharge the beneficiary's 
obligations, and the plaintifif having promised to accept it, and waive 
past defaults, actual payment to the trustée operated to reinstate the 
beneficiary and reinvest him with the right to proceed with the pur- 
chase upon the terms specified in the contract. He was not repudiat- 
ing or abandoning his obligations, but was performing them. 

We hâve examined the numerous cases collected in the briefs, but 
jnost of them may be dismissed with the suggestion that they are readily 
distinguishable because of provisions in the contract unlike those hère 
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involved. Of the others, some tend to favor one side and some tlie 
other, and they are so equally divided that it cannot be said that there 
is any décisive prépondérance. Those most clearly supporting the 
plaintiff's contention, perhaps, are Clarke v. Cowan, 206 Mass. 252, 92 
N. E. 474, 138 Am. St. Rep. 388, Fulton v. Jones, 167 App. Div. 765, 
153 N. Y. Supp. 87, and Stephens v. Keen, 68 Fia. 558, 67 South. 226: 
and those for the défendants are Vawter v. Crafts, 41 Minn. 14, 42 
N. W. 483, Gamme! v. Goode, 103 lowa, 301, 72 N. W. 531, Nims v. 
Vaughn, 40 Mich. 356, Lane v. Allen, 162 III. 426, 44 N. E. 831, Am. 
Net & Twine Co, v. Githens, 57 N. J. Eq. 539, 41 Atl. 405, and Chris- 
man v. Hay, 43 Fed. 552. And in connection with Clarke v. Cowan, 
see Clark v. Fontain, 144 Mass. 287, 10 N. E. 831. While the question 
is not entirely free froiîi doubt, in view of the fact that there is no 
limitation expressed or clearly implied in the contract, we are inclined 
to hold that, under the circumstances existing at the time, the trustée 
was justified in concluding that it should yield to the beneficiary's de- 
mand for releases of specifically designated lots, at the rate of one for 
each $1,000 paid upon the condition and with the understanding that 
such releases would be given. It is not thought to be important that 
conveyance of légal title to the lots had not Ijeen actually made to the 
beneficiary, or upon his order, when the suit was commenced. It was 
sufficient that the trustée had declared that it held the légal title sub- 
ject to his order. 

[5] It is to be added that, even if thèse doubtful questions were to 
be resolved in favor of the plaintiff, still it could not succeed. In good 
conscience it cannot hold the $30,000, and at the same time take back 
the entire considération for which it was paid. True, the beneficiary 
made payment upon account of an obligation he was generally bound 
to discharge; but he paid with the understanding and upon the con- 
sidération that the lots would be released. But, be his rights what 
they may, the loss hère would' fall primarily upon either the third par- 
ties, who actually f urnished the money that went to the plaintiff, in 
reliance upon the promise that the lots would be released, or upon the 
trustée. There is no suggestion of fraud or bad faith on the part of 
the trustée or any purchaser or créditer. The most that can be said 
is that they acted under a mistaken view of the law and of the meaning 
of the contract. Strictly speaking, perhaps, it is not a case for the 
application of the principle of estoppel against the plaintiff, for ap- 
parently it was without knowledge of the sources f rom which tlie f unds 
were derived or the understanding upon which they were turned over 
to and received by the trustée. But the plaintiff is hère seeking equity, 
and it must do equity. Upon learning, in December, 1913, what had 
been done, if it desired to repudiate the transaction as being unau- 
thorized, it should hâve tendered back the money which it had receiv- 
ed ; this it did not do, and does not now offer to do. It would be 
our duty to décline to aid it in any effort to profit by reason of the 
mistake. 

[6] It remains to consider other assignments of minor importance. 
Plaintiff complains of those portions of the decree authorizing the 
trustée, subject to the supervision of the court, to make a sale of the 
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premises, investing it with discrétion to sell in parcels or in one body, 
and awarding it $500 as compensation and $250 on account of attor- 
ney's fées. Whlle under tlie circumstances we are inclined to think it 
wovild hâve been better if a spécial master had been appointée, with 
the reqiiirement of bond and officiai oath, we cannot see how the plain- 
tiff can be prejudiced in so far as the trustée is authorized to perforai 
only ministerial functions. It is quite apparent, however, that over 
the objection of the plaintifif the trustée should not be invested with 
discretionary power. There can be no doubt that a feeling of antag- 
onism lias developed in the course of the litigation. The plaintiff has 
made charges of improper conduct against the trustée, and thèse it re- 
sents. Besides, the issues hère hâve been such as to make the trustée 
and the beneficiary natural allies in the litigation. While not implying 
that the trustée would be consciously moved by such considérations, we 
cannot close our eyes to human frailty, and surely no litigant would 
be satisfied with a juror whose judgment is subject to such disturbing 
influences. With much show of reason, plaintiff contends that the tract 
should be sold as a whole. If, as it argues, steps should be taken to 
vacate the apparently absurd and indefensible plat, the sale of a lot 
hère and there in the tract would render efforts to that end extremely 
difficult, if not entirely futile. The only assurance the beneficiary can 
rightfully demand is that the property bring the highest aggregate 
amount which it is possible to obtain. This assurance he will hâve, iî 
the trustée is directed first to offer the tract in parcels, such as the de- 
fendant may designate, and then to offer it as a whole, and to accept, 
subject to confirmation by the court, the bids or bid which will yield 
the largest return. 

Accordingly the cause will be remanded, with instructions to modify 
the decree in such manner that it will so direct, With this qualifica- 
tion, it will be aflirmed. We find no sufficient ground for disturbing 
the allowances for coni]3ensation to the trustée and for attorney's fées. 
No costs on appeal are awarded. 



KIDDKI.L V. TTXITED STATKS. 

(Circuit Court "of Apiit^als, Xiiitli Circuit. Auguwt G, 1917. Eeliearing Denled 

October 8, 1917.) 

No. 2877. 

1. PcsT OrncE <S=3lS(-l) — Usixd JI.kils to DKFRArn — Ixoict-mext. 

Au liulictuieut for usiiig tbt; uiiiils to defruud held suttlcieut to state 
au offeuse, wliere it cliarged that détendant and otliers devised a selieme 
to subdivide and sell tract.s of practically wortbless laud in small tracts 
for orchard. purposes, aud carried out the same by laeans of letters, cir- 
cuiars aud copies of photograpljs sent tlirougli the mails, wliicli fraudu- 
leutly misrcpreseuted tbe laud as to its location, character, aud value. 

2. PosT Oi'FiCE ©=348(4) — UsiNG Mails to Defrauu — Indioxment. 

An iudietinent for using tbe mails for caiTyiug out a sclleme to de- 
fraud, wbi<;li sets out the stlieme in détail in the tirst count, uiay, lu 
other counts, descrlbe it by l'eference to the lirst. 



®=3For other cases aee same topic & KBY-NUMBER in ail Key-Numberea Digests & Indexes 
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3. Ceimixai- Law ®=>371(1) — Pbosecution fob Using Mails to Defraud^ 

EVIDEr^CE. 

In a prosecutlon for using the mails to defraud, wliere tlie evidenfe 
showed that défendant aud otliers devised a schenie to snbdivide certain 
lands whicli were practicaliy wortliless and sell tlie sanie by nieans of 
advertising matter sent throufjli tlie mails, but that they after^^ard aud 
more than tbree years prior to tlie indictment abandoned sncli lands and 
substltuted other laud to wliicli they transferred tlie («ntracts of pni'- 
ehasers, and whicli they also frandulently inisiepresented, évidence of 
thelr acts and représentations with respect to the lirst lands was ad- 
missible with proper instructions on the question of intent. 

4. Ckiminal Law ®=3825(1) — Pkosecution for Using Mails to Dekraud — 

Instructions. 

Instructions given on the trial of a défendant charged with using the 
mails to defraud held) projier and sufflcient, in tlie absence of request for 
more spécifie instructions. 

In Error to the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

Criminal prosecution by the United States against H. H. Riddell. 
Judgment of conviction, and défendant brings error. Affirmed. 

The plaintilï in error was défendant in tlie court below to an indict- 
ment charging tliat at a certain time and place wlthin the .iurisdiction of 
the court the défendant, together with one Conway and one Kichet, devised 
and iuteuded to devise a scheme and artifice to defraud one Mrs. Patsy Doran, 
and other persons to the grand jurors unknown, and to obtain from theni 
and each of them money and iiroperty, which scheme and artifice the in- 
dictment alleged to be, in substance, this: 

That tlie défendant, and Conway and Richet, acting personally and as 
ofiicers of an Oregon corporation, ealled Oregon Inland Development Com- 
liany, would falsely and fraudulently prétend, represent, promise, and hold 
out to said Mrs. Doran and other persona to the grand jurors unknown, and 
to the public generally, that the conipany was the owner of 40,000 acres of 
land in Oregon which it and its said offlcers intended to and would sub- 
divide into 3,086 farins of the following numbers and sizes, to wit, 2,712 
farms of 10 acres each, 200 of 20 acres each, 150 of 40 acres each, 20 of 80 
acres each, 2 of 160 acres each, one of 320 acres, and one of 640 acres ; that 
tlie Company was the owner of 3,086 town lots In the town site of Klamath 
Falls, Or., and that the said défendant and hls said associâtes and the said 
Company would sell one farm and one of the town lots for $240, payable !flO 
down and $10 each month untU fully paid, and, further, that the entlre 
40,000 acres was farm and fruit land of high quality constitutlng parts of 
sections 16 and 36, and situate in Baker, Orook, Curry, Douglas, Grant, Har- 
ney, Jackson, Klamath, Dake, Liun, Lincoln, Malheur, Shèrman, Union, 
Umatilla, Wallowa, Wasco, and Wlieeler counties. That the said lands were 
adjoinlng and contiguous in many instances to lands then being tarmed and 
planted with fruit trees, and that the lands so preteuded to be owried by the 
Company were also fruit aud orchard lands. That the said 40,000 acres, and 
the said 3,080 town lots, were owned in fee by the company, and that any 
person or persons purchasing under contracts offered for sale by the de- 
fendant and his said associâtes and the said company would recelve good 
title thereto. That deeds to the said 40,000 acres which vested tltle thereto 
In the company had theretofore been executed by John Veasen and Lulu 
Veasen, husband and %vife, under date April 25, 1910. That the said schenie 
and artifice was to be further executed by the said défendant and hls said 
associâtes and the said company, increasing the priée to be paid by the pur- 
cliasers from $240 to $300 for each tract, and by falsely and fraudulently 
printing, Issulng, clrculatlng, and distributing a certain illustrated booklet 
entltled, "Grande Ronde District, Oregon," which booklet contalued, among 

<Ê=5For other cases see t^ame topic & KEY-NUMBEB In aU Key-Numbered Digests & Indexes 
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other things, a pretended map of Union and Wallowa conntles, and of por- 
tions of Baker coiuity, Or., wliicli niap liad large portions of tliose connties 
identifled in red colors. Tliat tlie défendant and liis said associâtes would 
and did furtlier falsely and fraudulently prétend and liold ont to tlie per- 
sons aforesaid and to tlie public generally that eacli of tlu? townships on 
said map outlined in red contained 10 and 20 acre tracts and farms owned by 
tiie Company, and were neither mountainous nor swamp lands. Tliat the town 
lots so represented to be owned by tlie company were contijjnous and adja- 
cent to the tovvn of Klamath Falls and a part of it, and tliat each of the 
lots was worth the "amount of the selling price of the contracts of said 
company," whereas, in trutli and in fact and as the défendant then and 
there well linew, the said lots were not contiguous or adjacent to the town ot 
Klamath Falls nor a part thereof, and were not less than a mile and a 
lialf distant from tlie nearest portion of the tovvn, and not less than two 
miles from its business ijortion, were not of the value represented, and were 
and are of little or no value. That in furtherance of the scheme and arti- 
fice and as a part and portion thereof the défendant and hls said associâtes 
would and did cause to be printed, mailed, elrculated, and generally distribut- 
ed large numbers of a certain poster \vhlch had written across it in bold 
red Ink "Grande Ronde District, Oregon," aiiQ whicli poster liad delineated 
upon it numerous half-tone reproductions of photographs named, labeled, 
and described by the désignations, "Native llay Scène on our Land near 
Promise," "Scène on our Land in Baker County, Note tlie Deep Soll on 
Creek Bank," "Trout Stream Crossing One Corner of our 20-Acre Tract 
Southeast of Elgin," "Scène on our Land West of La Grande," "Part of our 
Land Near Enterprise," "Part of our Land Near Nortli Powder," "Part of our 
Land in Baker County Showing Creek," "Scène on One of our 40-Acre Tracts 
Near Imbler," "Part of our Land Near La Grande, Note the Gentle Slope," 
which statements, labels, legends, and delineations were false, fraudulent, 
misleadiiig and untrue In every part as he, the said défendant, then and there 
well knew, and when, in truth and in fact, as tlie said détendant then and 
tliere well knew, the said company did not own or hâve any lands in either 
Baker or Wallowa county. Or,, and when in truth and in fact, and as the 
said défendant then and there well knew, tlie eut and reproduction labeled 
"Native llay Scène on our I^nd Near Promise" was not a reproduction of a 
scène on any land owned by said comiiany, and when in truth and in fact, and 
as the said défendant well knew, the said company had and owned no lands 
near Promise, witli similar allégations respecting the other labels and désig- 
nations, and when in truth and in fact. as lie, the défendant, then and there 
well knew, the said conjpany w'as not the owner of 40,000 acres ot farm land 
in the stati; of Oi'egon, nor of ;!,08(> town lots in the town site of Klamath 
Falls, Or., and when in trnth and in fact, as tlie défendant then and tliere 
well knew, the said 40,000 acres ot land so clainied to be owned by the com- 
pany was not only not farm or fruit land of high quality, but was "high, 
bleak, cold, rocky, noiiarable, uontillable, scab, and mountainous land fit only 
for use as grazing land, and totally nnlit for orcliard culture and cultivation." 
That the lands contiguous to and adjoining the said 40,000 acres so claimed 
by the said company were not, as the défendant «ell knew, capable of being 
farmed or planted with fruit trees, and tliat In truth and in fact, as the dé- 
fendant then and ther(! well knew, the deeds so claimed to be execiited by 
said John "V'casen and J.uUi A'easen did not vest titlc to the lands therein 
described in the said company, for the reasou thaï the said deeds were to 
be placed in escrow and were never delivered to the said company, or to any 
représentative thereof. That in truth and in fact the said company owiied 
and owns, as the said défendant then and thore well knew, no îands in 
either Baker or Wallowa counties, Oi'., and own(>d lands in but six of the 
said townsbips so designated in red. and when in truth and in fact, and as 
the said défendant then and thei'e well knew, the said 10 and 20 acre tracts 
advertised for sale in and by the circular and pamphlet entitled "Grande 
Ronde District, Oregon," were not only not orchard lands of high grade and 
(luality. but were "high. bleak, rough, rocky, frosty, nonarable, nontillable. 
and inaccessible mountainous lands." That the said scheme and artifice was 
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inade and entered into by the défendant and the said Conway and Riohet to 

defraud the said Mrs. Doran and othcr persons to the grand jurors unknown 

and the public geuerally. That in pursuance of it the Indictment allèges in 

count 3, at a time and place stated, the défendant knowlngly, unlawfully, and 

feloniously placed and caused to be placed in the post office at l'ortland, Or., 

for mailing and delivery, a certain letter reading as foUows: 

"Oregon Inland Development Company Incorporated. 1121-1122-112.S Yeon 

Building. Address AU Communications to the Company. Phone Main 

133. Frank Klcliet, Pi-esident Treasurer. J. T. Conway^ Très. & Cien'l 

Mgr. H. H. Riddell, Becretary. 

"Portland, Oregon, 0/26/11. 

"W. C. Hayward, Manilla, lowa — Dear Sir: Tlie sale of our coiitracts on 
the auetion plan will close in the very near future. We arc pïacing on the 
market and hâve sold several te]i acre tracts, which we are selling on tenus 
of $10 dovvn and .ÇiO per month wjthout Interest or taxes. The ]uircliase priée 
belng $300 per tract. There is no towji lot in connection with this new propo- 
sition. It Is a straight purchase of a specHied ten acre tract. We hâve de- 
cided to permit a number of oiir présent contract holders on the auetion plan 
to sélect one of thèse ten acre tracts in lieu of their présent contracts ; 
crediting them with the aniount tliey hâve previously paid together with dis- 
count, if an.v, to apply on the purchase of a ton acre tract. In addition to 
this, they will receive a to^\'n lot at I<[lamatli Falls when the saïue is allotted 
as per their original contract. 

"In addition to thèse $300 tracts we hâve soine higher priced lands that 
are selling at $400 and .$500 per tract. We will also, uijou request. accept 
transf<>r of the présent contracts to apply on thèse higher priced lands. Con- 
tract holders may at tlielr pieasure sélect a représentative at tlieir own ex- 
pense and send him to I,a (irande from which iioint we would take him to 
make inspection and sélection — for liis people. We camiot, however, hold a 
large body of this land otï the uiarivot unless souie action is taken immediately. 
AVe lierewith inclose plats of .32 ten acre tracts. We are wrlting our repré- 
sentative in lowa, M. Hilllas, 505 W. Broadway, Coundl Bluffs, la., and 
would suggest that you work In conjunction witli him inasmuch as it would 
prevent two people selecting the same tract. Ue eau arrange for you to hâve 
your acreage adjoluing that of a neighbor if you and they so désire. We 
wlsh to urge upon you the necesslty of immédiate action inasmuch as that 
if you fait to take advantage of this offer at this time. and décide later that 
you wish a si>eclfled ten acre tract, it will of coiu-se necessarily be located 
farther out rhan our présent offerings, and we cannot at this time agrée to 
transfer your contract if ,vou do not make imuiediate application. Call and 
see Mr. Ilillias at once and oblige, 

"Yours very truly, Oregon Inland Development Company, 

■■J. T. Conway, \'ice-l'res. & (ieu. Mgr." 

Counts 4 and 5 of the indictnieut allège that the défendant, in further 
pursuance of the said alleged schenie and artifice, at certain specitied tlmes 
deposlted, or caused to lie deposited, in the post office at Fortland certain 
specitied •'clearance reccipts" relatiug to the sale of portions of tlie alleged 
lands of the alleged schemers, one alleged to bave lieen issued iu favor of 
E. II. Bryant of (iallup, N. M., and the other in favcr of J. K. Hartllne, of 
Alliu(iuerque, X. M. 

Tlie indictment origiiially contained scven counts, to the last two of which 
a demurrer was .sustained, and respecting the flrst two of which there was 
no proof of the deposit iji the mails of the letters as therein alleged. 

The trial resulted in the conviction of the défendant under counts 3, 4, and 
5, and lie lias lirought tlic case hcre by writ of error. 

E. B. Dufur and Giltner & Sewall, ail of Portland, Or., for plain- 
tiff in error. 

Clarence L. Reamcs, U. S. Atty., and John J. Beckman, Asst. U. S. 
Atty., both of Portland, Or. 

Beforc GILBERT, ROSvS, and liUNT, Circuit Judges. 
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ROSS, Circuit Judge (after stating the facts as above). [1] The 
contention that the indictment is insufficient to state an offense under 
the provisions of section 215 of the Criminal Code, upon which it is 
based, is, we think, wholly without merit. Indeed, it is difficult to con- 
ceive of a more brazen attempt to defrartd the vmwary of their money 
than it sets forth. Dnrland v. United States, 161 U. S. 306, 16 Sup. 
Ct. 508, 40 L. Ed. 709; Oesting v. United States, 234 Fed. 304, 148 
C. C. A. 206; Walker v. United vStates, 152 Fed. 111, 81 C. C. A. 
329; Moffatt v. United States, 232 Fed. 522, 146 C. C. A. 480; Col- 
burn V. United States, 223 Fed. 590, 139 C. C. A. 136; Spear v. Unit- 
ed States, 228 Fed. 487, 143 C. C. A. 67. 

[2] It is true that neither of the counts under which the plaintiff in 
error was convicted set eut the alleged fraudulent scheme in détail, 
but each of them refer to and make part thereof , as they properly may, 
the scheme set out in the first count. Blitz v. United States, 153 U. 
S. 308, 14 Sup. Ct. 924, 38 L. Ed. 725 ; Crain v. United States, 162 U. 
S. 625, 16 Sup. Ct. 952, 40 L. Ed. 1097; Glass v. United States, 222 
Fed. 773, 138 C. C. A. 321. 

The record shows that in the exécution of the alleged scheme the 
cOmpany, under the directorship of its ofïicers — Conway, Richet, and 
the défendant — secured many thousands of dollars, for which acts the 
two former hâve heretofore, upon a similar indictment, been con- 
victed. ' 

The plaintifï in error insisted in the testimony given by him that he 
was entirely ignorant of the true character and situation of the lands 
in question, and, while admitting that he was a stockholder and the 
secretary of the company, testified that the stock that he held was for 
the benefit of Veasen, and that his only interest in the company was 
the salary he received as its attorney. That his private office adjoined 
and opened into that of the company ; that he was active in the per- 
formance of his duties as its secretary, and himself framed or examin- 
ed many of the letters, circulars, posters, and other papers issued by 
the company — was also admitted by him in his testimony, and there 
was on the part of the government much évidence given, tending to 
show that he was in fact a party to the alleged unlawful undertaking. 
That question of fact was, of course, left to the détermination of the 
jury by the trial court, and under fair and correct instructions upon 
the point, and was resolved by the jury against the défendant. 

There are but two more alleged errors occurring on the trial that we 
think need be specially mentioned. 

[3] It appeared from the évidence in the case that the company was 
organized for the purpose of exploiting the lands covered by the deed 
alleged in the indictment to hâve been executed by John V'easen and his 
wife April 25, 1910, but never delivered, and that in the fall of that 
year the company and its offlcers — Conway, Richet, and the défendant 
— ceased ail efforts in regard to those lands, and transferred them to 
lands situate in Union, Wallowa, and Baker counties of the same 
State, for which the company had entered into a contract with one 
Hibbard, the holders of contracts for the purchase of the Veasen lands 
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being notified by the company that they would be given in lieu thereof 
similar contracts for the purchase of the Hibbard lands. 

It is urged that the court below erred in admitting in évidence acts 
of the company and its officers respecting the Veasen lands. While, 
as the court below expressly instructed the jury, the défendant could 
not be convicted for any act or acts committed in respect to those 
lands, since ail such acts ceased more than three years before the filing 
of the indictment, the acts of the company and its officers in regard 
thereto were, in our opinion, clearly admissible upon the question of 
the intent with which their acts in regard ip the Hibbard lands wer2 
performed; for the scheme alleged in the indictment was continuous 
in character, and applied to the lands situate in Union, Wallowa, and 
Baker counties, as well as to the Veasen lands. That the évidence ob- 
jected to was properly limited by the court below clearly appears f rom 
this excerpt from its charge: 

"The évidence concernlng the organlzatlon of thls corporation and Its trans- 
actions durlng the time that It was exploiting the Veasen lands has been 
admitted, and Is to be considered by you in order that you may ascertain and 
détermine the nature and character of the business in which thèse people were 
engaged, and whether or not It was a fraudulent scheme; but, even if you 
should believe that up to the time the parties began operatiug in Eastem 
Oregon the scheme was fraudulent and a violation of the statute, it would 
not Justify you in convictlng the défendant, unless you should believe further 
that, after the company began operatlng in Eastern Oregon, It contlnued to 
maiutain and operate as a fraudulent scheme and with intent to defraud 
the parties with whom it thereafter contracted. ïhe acts set up in the in- 
dictment are charged as having been done on a certain date stated therein. 
The government is not eonfined in Its proof to the dates set forth in the 
Indictment, but it Is bound, under the statute of limitations, to prove that 
the acts;Of the défendant on which a conviction is asked toolc place withln 
three years prior to the flndlng of the indictment. Unless, therefore, you 
can flnd from the évidence beyond a reasonable doubt that subséquent to 
the 23d day of May, lOll.there was a fraudulent scheme and devlce, as set 
out in the indictment, and that the défendant was a party thereto, and that 
subséquent to that date he mailed, or caused to be malled, one or more of 
the writings heretofore specitied in the charge of the court, you must neces- 
sarily find hini not guilty. ïour inqulry, therefore, wlU be largely conflned to 
a considération of the nature and character of the business in which thèse 
people were engaged while they were exploiting the Union county lands, but 
in determhilng sucli nature and charac-ter, you hâve a right, as I suggested a 
moment ago, to eonsider the entire transaction, the circumstances under 
which the corporation was organized, the purpose for which it was organlzed, 
ïiow it was organlzed, hovv it was coiiducted, and from that détermine 
whether they were carrying on an unlawful scheme to defraud in exploiting 
the Union county land, and wlthin three years prior to the finding of thls In- 
dictment." 

In the similar case of Samueîs v. United States, 232 Fed. 536, 542, 
146 C. C. A. 494, 500 (Ann. Cas. 1917A, 711), the Circuit Court of 
Appeals of the Eighth Circuit, in speaking of the admission in évidence 
of certain letters, circulars, and advertisements which were not refer- 
red to in the indictment, said : 

"As the fraudulent intent is one of the material allégations in the indict- 
ment, évidence of other and similar ventures by the accused are properly ad- 
missible as bearing on the question of intent. ïhe intention of a person charg- 
ed with a crime can hurdly ever l)e sliown by direct évidence, and for this 
reasou it is iieruiissible to introduce évidence of other acts of u similar nature. 
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especially when committed contimiously, and for a long period of time, tUere- 
by establishing the fraudulent intent." 

In addition to the authorities there cited, see Farmer v. United 
States, 223 Fed. 903, 911, 139 C. C. A. 341; Stem et al. v. United 
States, 223 Fed. 762, 139 C. C. A. 292; Sprinkle v. United States, 
141 Fed. 811, 816, 73 C. C. A. 285; Shea v. United States, 236 Fed. 
97, 149 C. C. A. 307. 

[4] The only other point that vve think merits spécial notice is the 
contention on the part of the plaintiff in error that the effect of the 
instructions of the court below was that the jury was authorized to 
find the défendant guilty (as it did) under counts 3, 4, and 5, even 
though he only deposited, or caused to be deposited, in the post office 
one letter. It is quite true that each letter or other paper put into the 
post office in violation of the provisions of the statute constitutes a 
separate and distinct offense (In re Henry, 123 U. S. 372, 8 Sup. Ct. 
142, 31 U. Ed. 174), and that there could be no légal conviction of the 
défendant under any count of the indictment without proof of the de- 
posit in the mail of the letter or document therein charged to hâve been 
so deposited ; and such, we think, is the true meaning of the instruc- 
tions given by the court when read together, as they must be; and 
such, we think, must hâve been the understanding of the jury. In- 
deed, the court expressly charged the jury to disregard (as they did) 
the first two counts of the indictment, for the very reason that the gov- 
ernment offered no évidence tending to show that the letters alleged in 
those counts to hâve been deposited, or caused to be deposited, by the 
défendant were in fact so deposited. If the défendant desired any 
more spécifie instruction upon the subject, he shouldhave taken excep- 
tion to the charge of the court at the time, -bringing to its notice the 
ground of such exception, which, according to the record, he whoUy 
failed to do. 

The judgment is affirmed. 



AMERICAN SURE5TY CO. OF NEW YORK v. SANDBERG et ux. 

(Circuit Court of Appeals, Nlnth Circuit. August 20, 1917. Rehearing Deriled 

October 8, 1917.) 

No. 2951. 

1. InDEMNITY <©=3l5(4) VOLUNTARY SUBETYSHIP — INDEMNIFICATION OF 

SURETT. 

The fact that at the time of signlng an agreement of indeinnlty the 
indemnitor was himself Indemnifled ngainst, loss does not nfCeet the na- 
ture of hls suretyship, or change its character from that of a voluntary 
act of aecommodation. 

2. lïUSBAND AND WlFE <S=268(6)— COMMUNITY PbOPEETY— HUSBAND's CON- 

TRACT. 

Where a husband, as a voluntary act of accommodation, signed an 
agreement to indemnlfy a surety company agalnst loss by reason of its 
exécution of a bond of. a construction company to a paper company to 
secure performance of a contract of the construction company, the execu- 

^=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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tion of the Indeiiinity agreement resulting in no beneflt to the community 
propeity of the husband and hls vvife, the Indemnity liabllity incurred by 
the husband was not a. charge against the community property. 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Action at law by the American Surety Company of New York, a 
corporation, against Peter Sandberg and Mathilda Sandberg, his 
wife. To review a judgment (225 Fed. 150) dismissing the action as 
to Mathilda Sandberg, plaintiff brings error. Decree affirmed. 

The plaintiff in error brought an action against the défendants in error to 
reeover .$25,000, the amount of a judgment theretofore rendered against the 
défendant Peter Sandberg, on an agreement of indemnity which he executed 
on .lune 2, 1910, to Indemnity tlie plaintiff against loss by reason of its exe- 
cutiug as surety a certain bond of the Wells Construction Company, oblïgor, 
to the Povvell Hiver Paper Company, of Vancouver, B. C, obligée, to secure 
tlie performance of a certain contract between the parties last' named, in the 
performance of which contract the constructioii corapany defaulted. The de- 
fendant Mathilda Sandberg appeared separately and ans\vered the epmplaint 
in the présent action, ndmitted that l'eter Sandbei-g executed tlie indemnity 
agreement, and alleged that he executed it for the sole beneflt and accommo- 
dation of the construction company, and not for the use, beneflt, or profit of 
hiniself or of her, or of the community of the défendants, or for any purpose 
in which they were interested in any way, and that s(>, far. as she and the 
community were coneerned, the same was without considération. A jury trial 
was waived, and a judgment was rendered against Peter Sandberg for the 
full amount sued for, as his separate debt, the court holding that neither his 
codefendant nor tli« community real property of the défendants was affectèd 
by the lien of said judgment, and the action as to Mathilda Sandberg, was dls- 
mlssed. ■ 

The court made flndings of fact, of which the followlng Is the substahcé: 
That frora the time of the marriage of the défendants to the présent time they 
had used, owned, or possessed no property other than community property ; 
that on .Tune 20, 1910. there was no property in the possession of or under the 
control of Peter Sandberg which he then had, and none that he afterwards 
had, other than the community property and estate'of himself and his code- 
fendant and the inconie theref rom ; that on the date wheii Peter signed the 
contract of indemnity. the construction company was engaged in constructiug 
a building for the défendants herein. the contract price for which was .$36,- 
500. on which the défendants had paid, prior to .Tune 20, 1910, the sum oïlj 
,'i;36,.'î8;i.05''; tliat the building was then practically conipleted ; that the pay- 
mçnts so made were ail in cash, îuid there wus no connection in the relation- 
ship of the défendants and the construction company in the hiatter of the 
construction of said building and the signing of said Indenuiity agreement; 
tliut the construction company was then in good iuid substantial flnancial 
condition ; that Mathilda Sandberg had no knowledge of the exécution of the 
indemnity agreement by ber husbnud until the institution of the présent ac- 
tion : that on May 5. l!)i;!. a .ludgnient was obtained by tlie paper comjiany 
against the construction company, aud against the plaintitï herein as surety 
iii the sum of $2.'î.00(), but Mathilda 'Sandberg had no knowledge or notice of 
the pendency of the action ; that neither of the défendants was ever a stock- 
liolder of the construction company, and neither had any flnancial Interest in 
that company, and Peter slgued the indemnity agreement at the reciuest aud 
(or the accommodation of one Mertlcr, wlio was a large stockholder and an of- 
fleer of the construction company, and an old friend of Peter's; that on the 
same date the construction coni));iny,, Mettler, and one "\'ergowe executed to 
Peter an indemnity agreement against liabllity on his part; that Peter Sand- 
berg, witliout tlie knowledge or consent of Mathilda, froni time to time signed 
certain notes and guaranties to banks in Kritisli Columbia. in addition to the 
indeninity agreement above referred to, and for the use and accommodation 
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of the construction coinpany, Mcttler, Vei'sowe, and Wells ; that ail such 
transactions excejit tlie liuildiiis contract of the Kentucky buildins were mat- 
ters and tliings wliich did not afl'ect or conccrn tlie counnunity of the défend- ■ 
ants or the défendant Matliilda Sandberj;, but were for the sole use, benefit, 
•and accomuKKlatioii of tliird persons; that the contract regarding tlie con- 
struction of tlie Kentucky 1)uildiuK was made and prnctically carried out and 
completed prior to .Tune 20. IMO. and was entirely disconiuH'ted with any of 
the other dealings of Peter Sandliers and tlic construction con]pauy. 

William C. Bristol and Fenton E. Grigsby, both of Portland, Or., 
for plaintiiîf in error. 

Bâtes, Peer & Peterson and Charles T. Petcrson, ail of Tacoma, 
Wash., for défendants in error. 

Before GILBERT and IIUNT, Circuit Judges, and DIETRICtl, 
District Judge. 

GIEBERT, Circuit Judge (after stating the facts as above). [1] 
We find no ground to disturb the findings of fact of the court below. 
The fact that at the time of signing the agreement of indemnity Peter 
Sandberg was himself indemnified against loss does not afïect the 
nature of his suretyship, or change its character from that of a vol- 
untary act of accommodation for the benefit of the Construction Com- 
pany. 

The law of Washington (Remington's Codes and Statutes, §§ 5915, 
5916) recognizes the separate property of husband and wife. In the 
case of the husband it is that which he owned before marriage and that 
which he acquired afterward by gift, beqtiest, devise, or descent, with 
the rents, issues, and profits thereof. In the case of the wife it is 
that which she owned at the time of the marriage or afterward ac- 
quired by gift, devise, or inheritance, with the rents, issues, and prolits 
thereof. Section 5917 provides that: 

"Property, not acquired or owned as prescrit)ed in the next two precedlng 
sections, acquired after marriage by either husband or wife, or Iwtli, is com- 
munity property, but the husliand shall hâve the management and control of 
the eommunity Personal property, with a like power of disiiosition as lie was 
of hls separate Personal property, except that he shall not devise by will more 
than one-half thereof." 

Section 5918 provides that: 

"The husband bas the management and control of the eommunity real prop- 
erty, but he shall not sell, conyey, or incumber the connnunlty real estate. 
unless the wife joln with him in executing the deed or other instrument of 
conveyance." 

The Suprême Court of Washington has held that any liability in- 
curred by the husband in the prosecution of any business is prima 
f acie a charge against the commtmity, but that the presumption is over- 
thrown by proof that the liability was not incurred in a business of 
which the eommunity would hâve had the benefit if profit had been 
realized therefrom (McDonough v. Craig, 10 Wash. 239, 38 Pac. 1034) ; 
that a guaranty by the husband for the payment of goods to be fur- 
nished a corporation of which he is a stockholder, being merely a con- 
tract of suretyship, créâtes a separate and not a eommunity debt (Spin- 
ning V. Allen, 10 Wash. 570, 39 Pac. 151), yet, if the husband is an 
ofScer and stockholder of the corporation and becomes surety to pro- 
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tect the property and business of the corporation, and if, under the cir- 
cumstance, it is to be presumed that he is acting for the community 
and the benefits of his act might hâve belonged to the community, the 
property of the community will be held Hable (Horton v. Donohoe 
Kelly Banking Co., 15 Wash. 399, 46 Pac. 409, 47 Pac. 435). Again, 
it is held that the exécution of a note as an accommodation to a bank 
does not bind the community where neither the husband nor the wife 
had any interest in the bank. Shuey v. Holmes, 20 Wash. 13, 54 Pac. 
540. But it is otherwise if it is to be presumed that a benefit grow- 
ing out of the husband's connection with the bank will inure to the 
community. Shuey v. Holmes, 22 Wash. 193, 60 Pac. 402. So, in 
Way V. Lyric Theater Co., 79 Wash. 275, 140 Pac. 320, it was held 
that notes given by a corporation, and married men who were stock- 
holders, for the purchase of an automobile to be used as a prize for 
the benefit of the corporate business, are presumptively for the bene- 
fit of the communities, but that the presumption might be rebutted by 
proof. In Threshing Machine Co. v. Wiley, 89 Wash. 301, 154 Pac. 
437, where a husband signed a note as surety only, and received no 
considération, it was held that the debt was not a community debt. 
Such being the law of Washington as construed by the highest court 
of the state, it is clear that the community property of the défendants 
is not bound for the payment of Peter Sandberg's debt to the plaintifï. 

The plaintifï contends that Sandberg's exécution of the indemnity 
agreement resulted in benefit to the community property in this, that the 
construction company thereby was enabled to obtain the contract with 
the paper company, and thus to make money to repay to Sandberg his 
advances on the Kentucky building contract. But the contention is 
not sustained by the facts. There is no évidence that such was the 
purpose of Sandberg's act, or that he expected or derived any benefit 
to the community therefrom, and the fact was, as found by the court 
below, that at the time when Sandberg signed the indemnity agree- 
ment, the Kentucky building was substantially completed and paid 
for, and the construction company was then in good financial standing. 

It is contended that the judgment rendered in British Columbia on 
behalf of the paper company is conclusive upon the défendants herein, 
for the reason that they were notified and had an opportunity to défend 
that action. But such is not the record. Peter Sandberg had notice of 
the action, but Mrs. Sandberg had not, nor was she a party to the ac- 
tion, and the court below found that she had no knowledge of it. 

[2] Upon the facts as found by the court below, and the law as it 
is established in the state of Washington, we find no error in the de- 
cree which is appealed from. 

The decree is affirmed. 
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ELVERS et al. v. W. R. GRACE & CO. 

(Circuit Court of Appeals, Nintli Circuit. August 20, 1917.) 

No. 2750. 

1. Smi'i'ixci <S=>185 — Chabteks — Demurrage — Lien on Cabgo. 

Tlie reciproeal lien between ship and cargo arises only after the cargo 
is on lioard, and in tlie absence of contract therefor tliere is no maritime 
lien on the cargo for demurrage Incurred by a charterer in the loading. 

2. Shippixo <S=5l73 — Construction of Charter Party— Cesser Clause. 

No llabillty is destroyed by the cesser clause of a charter party, unless 
it is re-ereated in some one else by the lien clause. 

3. Shippixo <3=>173 — Construction of Chabtek Pabty— Cessée Clause. 

The lien and cesser clause of a charter party foUowed provisions flxing 
the lay days for loading and discharglng and the amount of demurrage 
to be paid by the charterer for the excess of time consumed, and provid- 
ed that "vessel to hâve a lien on cargo for ail freight, dead freight, and 
demurrage, It being understood that ail and any liability of the charter- 
ers under this agreement shall cease and détermine as soon as the cargo 
Is on board ; ail questions, whether of demurrage or otherwise to be set- 
tled with the consignées, the owners and captain looking to their lien on 
the cargo for thIs purpose." Eeld, that sueh clause left it doubtful wheth- 
er the lien given extended to an antécédent llabillty of the charterers for 
demurrage in loading, or applled only to future liabilities, and should 
therefore be construed as not exempting the charterers from such lla- 
billty. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. Dooling, 
Judge. 

Suit in admiralty by Martin H. A. Elvers and Frederick A. E. 
Zimmer, owners of the ship Schwarzenbek, against W. R. Gracè & 
Co., a corporation. Decree for respondent on exceptions to libel, and 
Hbelants appeal. Reversed. 

For opinion below, see 231 Ped. 361. 

Llbelants are engaged in business in the clty of Hamburg, Germany, as 
copartners under the flrm name and style of Knohr & Burchard, Nfl., and are 
the owners of the steel ship Schwarzenbek. The respondent is a corporation 
organized and existing under the laws of the state of Connecticut, and doing 
business in the city of San Francisco, in tlie Northern district of California. 
On August 16, 1906, Knohr & Burchard, Nfl., in the clty of London, England, 
chartercd the Schwarzenbek to resjjondent to carry a cargo of sawn lumber 
from a niill or loading place on l'uget Sound, or in Britlsh Columbia not 
uorth of Burrard's Inlet, as might be dlrected by charterers, to Callao, under 
a charter party containing, among others, the following provisions: 

"Ordors as to loading mill to be given wlthln 48 hours, Sundays and légal 
holldnys exccptcd, after notification, to charterers or their agents in San 
l'rancisco of arrivai of vessel at Port Angeles, Port Townsend, or Royal 
Roads, failing whlch lay days to count." 

Chartei-ci's "shall be allowed for the loading and discharglng of said ves- 
sel a t the l'espcctive, ports aforesaid. lay days as foUows: ïhlrty (30) worklng 
lay days for loading, not to commence before Ist Peby., 1907, unless with 
charterer's consent, to commence 24 hours after vessel is at loading place sat- 
isfactory to charterers, inward cargo and/or unnecessary. ballast discharged 
and ready to receive cargo ; master having given written notice to that effect. 
Discharge to be given with dispatch according to the custom of the port of 
discharge at such safe wharf, dock, or place as charterers may direct, but 

(S=)For othcr cases see same topic & KBY-NUMBBR In aU Key-Numbered Digests & ladexe» 
214 F.- -45 
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at not less tlian 35,000 foet B. M. per day. For eaeh and every day's déten- 
tion by the fault of party of th(i second part [chavterer] or agents, they agrée 
to pay to the said party of the flrst part [owners] demurrage at the rate of 
three iience sterling per reglster ton. per day." 

"Cargo to be stowed nnder the inaster's supervision and direction ; char- 
terers' stevedbre to be employed at not exceeding $1.10." 

"Vessel to hâve a lien on cargo for ail freight, doad freight, and demurrage, 
it being understood that ail and auy llability ot the charterers under this 
■agreement shall cease and détermine as soon as tlie cargo isou board ; ail 
questions, whether of demurrage or otherwise, to be settled with the con- 
signées, the owners and captain looiùng to tlielr lien on the cargo for thls 
pui'pose." >, 

It is ajlgged in the iimended libel for demurrage, filed .Tune 11, 1014, that 
on or about March 2, 1007, the Schwarzeubek arrived at Royal Roads, one of 
the loadjng places mentioned in said charter, and her m^ister gave notice 
to respondent charterers of her arriyalthereat, which notice \yas received by 
isaid respon-deùt charterers at the hour of 4;;30 p. m. on March 4, 1!)07; that 
on Marçh^e,, 10O7, at 5:45 p. m., said respondent charterers. in respoiise to 
said notice of said master, wired the maS|ter of said sliip as follows: "We 
will , Ipâd youf ship njillside;" that, said. wire did not designate or direct 
to wliieh ipillsjde , said yessel should proceed, nor at vvhat time said yessel 
should proceed thereto; that, thereaf ter sa,ld master ,,wired said respondent 
.eha.rterers a second time, aijd tliereafter, on March, 7, 11)07, received the fol- 
lowiiLg wire f rom said respondent charterers, to wit, "Millside Fraser riyer ;" 
tliat said ship then,proceede<l to the designated loading place, and, witli her 
dnwardi cargo andj'pr unnecessary ballast conipletely discharged, was ready 
^p.receive her cargo; that her. master gjive wrltten .ijp^tice of sMd facts and 
said readiness on March IH, 19Ô7 ; that notwithstanding the performance 
by the llbelants of ail of the conditions of said contraet of charter party, and 
■notwithstanding there was no remissness nor fault ou the part of said llbel- 
ants, the respondent, by its own defàult, did not load the said ship within the 
30 worklng lay days in said charter party agreed upon, but, contrary to thé 
terms of said charter party, respondent delayed said ship untll May 15, 1907 ; 
that llbelants, by the acts and defaults of respondent, became enti|led to de- 
mand îrom respondeht demurrage for 33 days at the rate of 3 pence per regis- 
tered ton per dày ; that on or about May 15, 1907, the master of said ship. on 
the demand of charterers, but reserving the rights and claims of llbelants on 
account of respondent's breach of the charter party as aforesald by duly 
made protest, Issued bills of ladlng to said icharterers, wherein and whereby» 
said respondent or assigns were mentioned as consignées of said cargo, but 
whieh bills of ladlng contained no référence to the demurrage previously In- 
curred; that said bills of ladlng are In the possession or under the control 
of respondent, and out of the possession and control of llbelants, and llbel- 
ants pray for' their production by respondent ; that notwithstanding respond- 
ent bas been requestéd to pay the sum of $3,762.91, the demurrage aforesald, 
respondent has refused and still refuses to pay the same or any part thereof, 
and llbelants pray judgment for such demiu-rage and costs. 

Respondent illed Its exceptions to the amended llbel on .Tuly 1, 1914. alleg- 
ing that the amended llbel did not state à cause of action against respond- 
ent. The court flled a wrltten opinion (Elvers v. W. R. Grâce & Co. [D. 0.] 
231 Fed. 361), sustaining the exceptions and dismissing the libel, and entered 
a decree accordlngly. Llbelants appeal from thls decree. 

Andros & Hengstler, Louis T. Hengstler, and Golden W. Bell, 
ail of San Francisco, Cal., for appellants. 

Nathan H. Frank and Irving H.. Frank, both of San Francisco, Cal., 
for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). There 
is but one question for review by this court, namely : Does the amend- 
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:ed libel state a cause of action against the'TesJDonderlt (appiellee)? The 
détermination of that question rests upon theconstructi.oh of the char- 
■ter ,party. signed by tlie parties, vvith particular référencé to' tlie efï'eàt 
•to hé given to the Hen and cesiser clause. thérein contained. , [ 

The charter party specificàlly states the rtumber of fey dalys which 
ishall be allowed to the chartérersfor loading of the vessel, and the 
conditions for discharge of cargo, and then follows the agréement by 
the charterer, absolute in form, to,pay to the shipowner demurrage at 
the rate of three pence sterhng-per register ton per day for each and 
every day 's détention of the vessel by the fault of the clla^terer. The 
hbelants hère seek to recover ùnder the liabihty thus created, but, the 
respondent claims it is absolved. from that liabihty by the lien and 
cesser clause later appeafing in 'the charter, and that the libelants, not 
having availed themselves of the privilège' afforded' by the lieai 
clause, cannot maintain the présent^ libel against the respondçot. The 
lien and cesser clause provides: 

"Vessel to liaVe a lien oh car^ô,,' tor ail fi'eight, dead freight, and demur- 
rage, it being understood that ail and àny liability of the eUait^Vers ui>tler 
this agreemenfshall cease and détermine as soou as the cargo, if) iOH; bpai'd; 
ail questions, whether of demurrage or otherwise. to be settled wltli the 
consignées, the owners and cai)taiy loolving to thelr lien on the; targ^, rfor 
this 'purpose." - ' '■ . !'" , ' 

In Scrutton on Charter Parties. and Bills of Lading '(6th Ed.) the 
scope and purpose of this lien and cesser, clai,\se is explained as fol- 
lows: .■■'..■, 

''This clause, known as the "lien and exémiition clause,'' or 'cesser clause,' 
is usually inserted in considération of thé grantiug the shlpowiier of à, lien 
which he would not otherwise possess on' the cargo for demurrage and déàd 
freight." Article 53, p. 137. 

[1] There is no question concerning dead freight in this case. Tlie 
Only subject we hâve to deal with is demurrage for delay in loading 
the vessel. There is no maritime or common-law lien for- demurrage 
prior to loading. The reciprocal relation of the ship to the cargo and 
the- cargo to the ship, whereby the ship is boiind to the c^rgo and the 
cargo to the ship, is not established until the cargo is on board. After 
the cargo is loaded on the vessel there is, under the maritime law, a 
lien on the cargo for demurrage which will then necessarily be inchrrèd 
only in its discharge. 36 Cyc. 371 ; The Hyperion's Cargo, 2 Lowell, 
93, 12 Fed. Cas. No. 6,987, afhrmed in Donaldson v.. McDowell, 7 
Fed. Cas. No. 3,985; Two Flundred and Seventy-Five Tons Phos- 
phates (D. C.) 9 Fed. 209 ; Hawgood v. One Thousand Three Hundred 
and Ten Tons of Coal (D. C.) 21 Fed. 681 ; Davis v. Smokeless Fuel 
Co., 196 Fed. 753, 116 C. C. A. 381. Prior to the loading the ship- 
owner has a right of action against the charterer upon his spécifie 
agréement to pay demurrage as provided in the chartef party. 

[2] The appellee contendsthat by the cesser clause the shipowners 
in this case surrendered their right to enforce this liability against the 
chafterers, and accepted in lieu thereof a lien on the cargo. In Cross- 
man v. Burrill, 179 U. S. 100, 107, 21 Sup. Ct. 38, 45' L. Ed. 106, the. 
Suprême Court stated that the true rule of construction of the cesser 
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clause had been settled by a séries of English décisions in which that 
excellent commercial lawyer, Lord Esher, then lately Master of the 
Rolls, took a leading part, and that it was well summed up with the 
reasons supporting it by himselt and other judges in two cases in the 
Court of Appeal, viz. : Clink v. Radford, [1891] 1 Q. B. 625, and 
Hansen v. Harrold, [1894] 1 Q. B. 612. In Clink v. Radford Lord 
Esher said : 

"In my opinion the main rule to be derived from the cases as to the inter- 
prétation of the cesser clause in a charter party, is that the court wlll eon- 
strue it as inapplicable to the particular breach coraplalned of, If by constru- 
Ing it otherwlse the shlpowner would be left unprotected in respect of that 
particular breach, unless the cesser clause is expressed in terms that prohiblt 
such a conclusion. In other words, it cannot be assumed that the shlpowner 
wlthout auy mercantile reason would givè; up by the cesser clause rights which 
he had stlpulated for in another part of th^ contract." 

In Hansen v. Harrold, Lord Esher said : 

"Where the provision for cesser of liabillty is accompanied by the stipula- 
tion as to lien, then the cesser of liabillty is not to apply in so far as the lien, 
which by the charter party the eharterers are able to créa te,, is not équivalent 
to the liabillty of the eharterers." 

In the Laws of England, compiled by the Earl of Halsbury (volume 
26, p. 133), there is a very f ull statement and citation of the English au- 
thorities upon this subject, as follows: 

"A charter party usually contains a stipulation, known as a cesser clause, 
provlding that the charterer's liabillty under the charter party is to ceàse as 
soon as the cargo is shipped. Such a stipulation is valid, but its efifect varies 
aecording to the lauguage in which it Is framed. Whatever form the stipu- 
lation may take, the exemption as regards future liabilitles arlslng after the 
loadlng appears to be absolute. As regards antécédent liabilitles, the cesser 
of liabillty dépends upon the wording of the clause. The clause may expressly 
deal with such liabilitles; it may provide that the liabillty In respect of 
them is to continue or to cease, either absolutely or conditlonally upon 
theiri discharge. More usually there is no express référence to antécédent 
liabllities, and the extent of the exemption then dépends upon the construction 
to be placed upon the particular stipulation employed. If it Is clear from 
the words of the stipulation that ail liabilitles under the charter party, anté- 
cédent as wèll as future, are to cease on loading, the exemption is equally 
absolute in the case of antécédent liabilitles as in the case' of future liabllities. 
If, on the other hand, the words used are open to a différent Interprétation, 
the charterer's liability as to antécédent breaches of the charter party will 
ceâse only In so far as an équivalent Is given to the shlpowner in the shape 
of a remedy available against the consignée. The cesser clause wlll therefore 
be construed as Inapplicable to the particular breach complained of, if the 
eflfect of a différent construction would be to leave the shlpowner unprotected 
in respect of that particular breach. To ascertaln the extent of the pro- 
tection conferred by a cesser clause, the lien clause which follows it and 
which embodles the remedy given to the shlpowner as the eoroUary of the 
charterer's release must be read with it. and the two clauses must, if possi- 
ble, be taken as coextensive. No liability is destroyed by the cesser clause, 
unless it Is re-created in some one else by the lien clause. The construction 
of the cesser clause is therefore governed by the construction of the lien 
clause, and if that clause confers no lien on the shlpowner in respect of the 
claim which is in question, the charterer's liabillty is not taken away by 
the cesser clause. Accordingly the cesser clause usually pro vides that It Is 
not to take efifect unless the cargo shipped Is sufficlent to satlsfy the varions 
liens which the shlpowner may possess over the cargo." 
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[3] Turning now to the cesser clause under considération, we find 
that it is not clear that ail iiability under the charter party, antécédent 
as well as future, is to cease on loading. Similar clauses expressed in 
such ambiguous language hâve been held by the courts as not exempt- 
ing a charterer f rom responsibility for delay occurring prior to loading. 
36 Cyc. 352; Pederson v. Lotinga, 28 L. T. 267, 5 W. R. 290. In 
Christofferson v. Hansen, L,. R. 7 Q. B. 500, Lord Chief Justice Cock- 
burn, referring to a similar clause in a charter party, said, "The lan- 
guage is to a certain extent ambiguous ;" and, stating the two con- 
structions that might be placed upon the clause, he mentioned them as 
one relieving the charterer from ail Iiability both before and after 
loading, and the other relieving the charterer from only such breaches 
as might occur after loading. The court adopted the latter construc- 
tion, Mr. Justice Blackburn saying: 

"If persons wish and intend to get rid of ail linliility, past as well as future, 
they can very easlly do so by expre.ssing tliemselves In unamblguous lan- 
guage." 

In Schmidt v. Keyser, 88 Fed. 799, 32 C. C. A. 121, the Circuit 
Court of Appeals followed the last-mentioned case in holding that: 

"Where the charter party provided that uU Iiability on the part of the 
charterer should 'cease as soon as he sliipiied the cargo,' * * * the clause 
applied only to Iiability accruing after the loading, and did not relieve the 
charterer from iiability accruing before the completlon of the loading." 

It cornes, then, to this: If we find the meaning of the clause not 
clear, but- doubtful, that, in and of itself, is a sufficient reason why 
we should not construe it as relieving the charterer from his stipulated 
Iiability for breaches prior to loading. Then if, tlpon examining the 
terms of the clause, we find that it provides for a surrender of the right 
of action against the charterers for Iiability for demurrage antécédent 
to loading, and no équivalent remedy is given the shipowners available 
against the consignées ; that the Iiability destroyed by the cesser clause 
is not re-created in some one else by the lien clause ; that it confers no 
lien on the shipowners with respect to the antécédent Iiability of the 
charterers, and therefore leaves the shipowners unprotected in re- 
spect to that particular breach ; and that the lien conferred is not com- 
mensurate with the Iiability of the charterers under the gênerai ternis 
of the charter party; and we find further that the shipowners will 
hâve surrendered the antécédent Iiability of the charterers without any 
considération, since the lien given the shipowners on the cargo after 
loading is one they had before, we must conclude that the charterers 
are not relieved from their antécédent Iiability prior to loading, and as 
a conséquence the libel in this case stated a cause of action, and the 
demurrer should bave been overruled. 

The judgment is accordingly reversed, with direction to overrule the 
demurrer, and that such further proceedings be had as are not incon- 
sistent with this opinion. 



710 ' 244 FÉDÉRAL- feEPORTER' 

_ / : , ■ ' 1 ^'U '' ' , l. ' 

ALASKA PACKERR' ASS'N V. TJNITED STATES. :- 

(Circuit Court, of,Appeais, JSrinth Circuit. August 20, 1917.) 

■ ' ÎSfo. 2927.' , ■ ''■'.''. 

1. WoRDS AVD Phrases — 'WaXton." 

The term "wanton" IncUrdes ail willfiil aets or eomluct, wlilèh Is reek- 
less of the conséquences tliat may ensue tliereffom. . , 

[Ed. Note.— For otlier définitions, see \yords and Phrases, First and 
Second Séries, Wanton.] 

2. Indictment and Information "S^slTÔ — Wanton Destruction ci' Fish — 

Proof. 

Under an Indictment under Gomp, Laws Terrltory AlasUa 1913, § 266, 
alleglng that on July 30, 1913, défendant unlawfully and wautonly wastpd 
and destroyed salmon taken in the waters of Alaska, the prosecution 
was not bound to prove the cbmtai^sioû' of thé offense on that da^. 
S. Criminal Law ©=678(3) — Election between Acts. 

Under such indictment the fact that the prosecution introduoed évi- 
dence tending to sl^ow that défendant c<onimitted the alleged offense of 
July 26th did not show that the governinent or the law élected that day 
as the liatticular day on which the allégea offense must be provèd to lia'^e 
M been commltted. 
■4. FiBH' ©=15 — Time OF ÛFFENsk — VARiAîtCE. 

In a prosecution under Comp. LaWs Territory Alaska 1913, § 266, for 
wa.ntonly wastltig and destroytng saïmon taken in the Waters of Alaska, 
alleging the offense to hâve been cpiainitted on July 30, 1913, where 
the court reqUlred the prosecution to élect to jtriJve thé oflcfense as of July 
28th, and admitted évidence of défendânt's acts on dther days to prove 
the offense chorgied, a conviction wiU not be reversed beeause of a varl- 
anee between the date so efected and that named in the indictment. 
5. Criminal Law iS=5678(4) — Wanton Destruction of Fish — Evjdence — 
Prior and Subséquent Acts. 

Where the court required the prosecution to eleet July 28th as thé day 
on which It would claim that the offensé was commltted, the admission of 
évidence as to the number of flsh taken by defendant's tishermen on July 
25th, 26th, and 27th, and defendant's failure to take thetu away, and 
the necèssary dumping of the fish, and of évidence of the taking of iish ou 
subséquent days extending to a day after July 30, 3913, and of defendant's 
failure to take tliem away. In conséquence of which they weie Wasted and 
destroyed, not to establish a séries of distinct crimes, but as besiring on 
defendant's gullt on July 28th, was not error. 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska; Fred M. Brown, Judge. 

The Alaska Packers' Association was convicted of wantonly wast- 
ing or destroying salmon taken in the waters of Alaska, contrary to 
section 266 of the Compiled Laws of the Territory of Alaska, and it 
brings error. Afifirmed. 

Donohoe & Dimond, of Valdez, Alaska, and Warren Gregory, Allen 
L. Chickering, George H. Whipple, Evan Williams, and Donald Y. 
Lamont, ail of San Francisco, Cal., for plaintiiï in error. 

William N. Spence, U. S. Atty., and William A. Munly, Asst. U. S. 
Atty-, both of Valdez, Alaska. 

Before GILBERT, ROSS, and ITUNT, Circuit Judges. 

®=For other casée see aame topic & KEY-NUMBER in ail Key-Numbered Digeata & Indexes 
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ROSS, Circuit Judgc. Section 266 of the Compiled Laws of the 
territory of Alaska provides : 

"Thiit it sliall lip uiilawfnl for any persoii, coiiipiinj^ or corporation wan- 
toiiiy to wiiste or dcsti'oy salmou or other food lislios taken or cuught in any 
of tlic waters of Alaska." 

The preceding section (265) is as follows : 

''It sJiall lie milawriil to caii or sait for sale for food any salnion more tlian 
forty-ci.slit hovirs aftcr it lias bcen killcd." 

The plaintiff in crror was indicted in tlie court below for a vi- 
olation of the first-mentioned section, the indictment allegipg that, on 
the 30th day of July, 1913: 

It "uulawfnlly and \^antonly did wflste and destroy a lar,i;(> nuniber of 
salmon, wliicli salnion theii and tliere liad been taken and caniiht in the 
waters of Alaska, to wit, at a point in the waters of Cook Inlet near the 
western shore of said Inlct lietweeu the inontli of the Kustatan riyer and 
the West Forela.nd in said territory and division, eontrary to the form of 
the statnte in sneh case niade and providcd, and agaiust the pearo and dignity 
of the United States oî America." 

The jury returned a verdict of guilty as charged in the indictment, 
upon which verdict judgment against the plaintifif in error was entered. 

The spécifications of error relied upon in the brief of the plaintifï 
in error are, in substance, that the trial court erred in denying its 
motion made at the time of the introduction of the first évidence tend- 
ing to establish the charge, that the plaintifï then elect a date on which 
it should attempt to prove the commission of the alleged offense; that 
the court erred in overruling the defendant's objections to évidence 
tending to establish the crime alleged on any date other than July 28, 
1913, évidence introduced on the part of the government having tend- 
ed to show the commission of the offense by the défendant on that 
day; that the court erred in requiring the government, on the close 
of its évidence, to elect a date as the date on which the alleged crime 
was committed, for the reason that the 26th day of July, 1913, "had 
been elected by law as such date, as the 26th day of July, 1913, was the 
day the witnesses for the plaintiff testified to be the first day on which 
a large number of salmon were claimed to hâve been unlawfully and 
wantonly wasted and destroyed" ; and that the court erred in permit- 
ting the government, over the defendant's objections, "to elect as the 
date of the commission of such alleged crime the 28th day of July, 
1913, for the reasons stated in the last-preceding assignment of er- 
ror." 

[1] As has been seen, the act made criminal by the statute is to 
"wantonly" waste or destroy salmon or other food fishes taken or 
caught in any of the waters of Alaska. The term "wanton" includes 
ail willful acts or conduct which is reckless of the conséquences that 
may ensue therefrom. Strough v. Central R. Co. of New Jersey, 209 
Fed. 23, 26, 126 C. C. A. 165 ; Hazle v. Southern Pacific Co. (C. C.) 
173 Fed. 431. 

[2, 3] We do not understand it to be contended — certainly it cannot 
be successfully contended — that the prosecution was bound to prove 
the commission of the offense on the précise day alleged in the indict- 
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ment, which was July 30, 1913, nor can it be properly held as matter of 
law that because the prosecution introduced évidence tending to show 
that the défendant committed the alleged offense on the 26th of the 
;*ame month — four days before the day alleged in the indictment — that 
either the government or the law "elected" that day as the particular 
day on which the alleged offense must be proved to hâve been commit- 
ted. Manifestly the mère waste or destruction of salmon or other fish 
on the 26th day of July, or on one or more other succeeding days, 
might hâve been far from satisfying the jury that such waste or de- 
struction was wanton. 

[4, 5] It appears from the record that testimony was introduced 
tending to show that at the beginning of the fishing season of 1913 
the plaintiff in error contracted with two fishermen, named March and 
Hunter, for the catching of fish for the appellant's cannery, furnishing 
them with the necessary boats and fishing tackle, and that pursuant to 
the arrangement the fishermen built their trap, and that during the run 
of the king salmon, large numbers of which the fishermen caught, the 
plaintiff in error sent its boat from time to time to receive them ; that 
after the run of the king salmon was over that of the red salmon com- 
menced on the 24th of July, on which day the fishermen caught 2,500, 
the same number on the next day, and on the 26th of July about 1,000. 
The witness March having given testimony tending to show that Hun- 
ter went on the 25th of July to notify the plaintiff in error to take the 
fish, and that its boat did not call for them, was asked what was donc 
with the fish that they had taken on the 24th and 25th of July, to which 
question objection was made on behalf of the plaintiff in error on the 
ground of incompetency, irrelevancy, and immateriality, including an 
objection "to the introduction of any testimony whatever tending to 
show or esfablish that salmon were wasted or destroyed at the place 
named in the indictment on any other date than the date alleged in the 
indictment, which was the 30th day of July, unless the government at 
this time elects to announce the date on which they propose to hold" 
the défendant under the indictment, and on the further ground that no 
évidence was admissible "tending to establish collatéral crimes for the 
purpose of establishing the crime alleged." The objections were over- 
ruled, and exceptions reserved to the ruling, and the witness allowed 
to State the number of fish taken out by the fishermen on the 25th, 
26th, and 27th of July, the failure of the appellant to take them away, 
the necessary dumping of ail the fish taken out by the fishermen prior 
to the 27th, the coming of the cannery boat of the plaintiff in error 
on July 28th, at which time the fishermen had 2,000 fresh fish in the 
scow that had been furnished them by the plaintiff in error. Being 
asked what was done with those, objection was made on behalf of the 
plaintiff in error to the effect that no évidence was admissible "of 
a crime subséquent to the date either alleged in the indictment or 
fixed by the évidence," in response to which the court said : 

"Testimony will be introduced showing tlie entire opération of this trap as 
tending to tlirow liglit on tlie charge in this case tliat on a certain day they 
were wasted, showing the methods used and the calllng of defendant's boat 
or their not calling as the case may l)e, and sliowing the entire cïrcumstances 
so it fan be ascertained Mdiether they did use reasonable diligence and 
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(■are in the protection of thèse tlsli, or wlietlier tliey wantonly and reclUessly 
wasted and permitted them to be destroyed — that is tlie question liere." 

And in pursuance of that ruling the prosecution was permitted to 
give testimony of the catching by the fishermen on various subséquent 
days extending to a date subséquent to July 30, 1913, of various num- 
bers of fish, of the f ailure of the plaintiff in error to take them away, 
and the conséquent necessary wasting and destroying of them, not, as 
the court clearly explained during the taking of the testimony and also 
to the jury in its instructions, for the purpose of establishing a séries 
of distinct crimes, but only as bearing upon the question as to whether 
or not the plaintifï in error was guilty of wantonly wasting or destroy- 
ing the fish on the 28th day of July, 1913, being the day (under the di- 
rection of the court) elected by the government's attorney upon the 
conclusion of its évidence as the day it would claim the crime charged 
was committed. 

Since the indictment charged but the one crime, and since the prose- 
cution was not limited to the précise date named in the indictment, and 
since the trial court ruled, and instructed the jury, in efïect, that the évi- 
dence of the transactions on the days other than July 28th was admitted 
and should be considered solely as bearing on the question as to 
Vv'hether or not the fish werc wantonly wasted or destroyed, we are 
unable to see any sound reason why the judgment should be reversed 
l)ecause of the variance between the date elected by the government's 
attorney and that named in the indictment and in the verdict of the 
jury. 

The counsel for the plaintiff in error rely upon the case of People 
V. Flaherty, 162 N. Y. 532, 57 N. E. 73, as being identical in principle 
with the présent one. But we think the case very différent. There 
the défendant had been indicted for the crime of sexual intercourse 
wi-th a female not his wife, under the âge of 16 years, the indictment 
charging but one offense. The complaining witness testified that the 
défendant had had sexual intercourse with her on seven différent oc- 
casions prior to her becoming of the âge of 16 years, and at the 
outset of the trial counsel for the défendant moved that the prosecut- 
ing attorney be forced to elect upon which of the seven offenses he 
would demand a verdict of guilty. The motion was denied, and évi- 
dence given in respect to the commission of the offense on the seven 
différent occasions, and it was not until the close of the case of the: 
State that the prosecution made an élection. On appeal the court held 
that the failure of the trial court to force the prosecution to elect at. 
the outset of the trial was error, and accordingly reversed the judg- 
ment. The seven différent oft'enses there were seven distinct crimes,, 
whereas in the présent case the mère wasting or destruction of fîsh on 
either of the occasions inquired about did not constitute a crime unless. 
wantonly committed, and the facts relating to the various occurrences, 
in the présent case were admitted for the sole purpose of enabling the 
jury to correctly détermine that question, as the court distinctly in- 
structed them. 

The subséquent décision of the Court of Appeals of New York in 
People V. Thompson, 212 N. Y. 249, 106 N. E. 78, L. R. A. 1915D, 
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236, Ann. Cas. 1915D, 162, in which the indictment was based on an 
alleged violation of the pénal law of the state which reads as foUows : 
"A persou who perpétrâtes au act of sexuul iiitercourse witli a female, not 
liis wife, uiMler the âge of eigliteen years, vinder oirfumstances iiot anionnt- 
i!l,^' to nipe in the first desree, is gullty af râpe in the second degree, and 
pmiishable with imiiri.soniuent for uot uJore than ten years " 

— States the case as follows: 

"The feumle involved gave testimony, under her direct examination as a 
witness for the prosecutiou, in proof that the offense chargeU in the indict- 
ment was oommltted, and additionally, iinder the overmled objection and 
exception of the défendant, that subséquent to the commission of it the dé- 
fendant had sexual intereourse with her four or five tlmes. Beeause of the 
réception of this évidence the Appellate Division, as appears froni the mémo- 
randum opinion there pronounced, reversed the conviction, holding that 'the 
court erred In admitting testimony as to subséquent offenses bj- the défendant 
upon the person of the female involved,' and granted a new trial. We do not 
agrée with the Appellate Division in the view thus talien." 

After thus stating the case and its conclusion, the court said: 

"It is a gênerai rule that it is error to recelve évidence as proof of the 
offense chargea that an accused bas committed a crlmlnal offense other 
than that charged in the indictment. Evidence which tends only to prove 
collatéral facts and has not a natural tendency to establish the tact in con- 
troversy should be exeluded beeause: (a) It would hâve a tendency to with- 
dravv and mislead the attention and délibération of the jury from the real 
issue under inquiry; and (b) would subject the accused to charges uneon- 
nected with that issue and against which he had no reasou to prépare a dé- 
fense (citing cases). ïhis rule has, however, exceptions In those cases in 
which the évidence offered has a natural tendency to corroborate or supplé- 
ment admitted direct évidence (citing cases). And the doctrine Is now well, if 
not unlversally, established that in prosecutions for adultery, séduction, statu- 
tory râpe upon one under the âge of consent, and incest, acts of sexual inter- 
^•onrse between the parties prior to the offense charged in the indictment may 
be given in évidence." 

And the court there ref erred to its previous décision in People v. 
Flaherty, se much relied upon by the plaintiff in error hère, in thèse 
"vvords : 

"It is weiglitless as to the question under considération. ïhe error found 
în It was that the défendant throughout the seven duys of the trial was 
unable to ascertain ^>/!lich of seven offenses testitied to by the complaiuant he 
was Indicted and to be tried for." 

In the matter of Election of Counts, it is said in Bishop's New 
Criminal Procédure, vol. 1 (2d Ed.) § 460, that: 

"Where the doings on différent days may be regai'ded as parts of the one 
transaction, the combined acts on ail the days may be shown, and there 
will be no cause for élection" 

— citing cases, and, regarding the time to elect, he alludes to the con- 
flict in the décisions upon the snbject, and, in conclusion, says in sec- 
tion 462 : 

"The doctrine of this chaiiter is less distinct in tlie books tlian one could 
wish ; pai'tly I)ecause it is ditlicult to reduce discrétion to rule, and partly be- 
eause judicial opinions on such a subject cannot, lu the nature of things, be 
in complète harmony. It is believed that in niost cases justice is best pro- 
moted where the judge permits the witnesses to go far enougli to Ideutify a 
transaction before compelling the élection. What is ehietly to be avoided. 
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while the évidence for the state Is being introduced, Is to prevent the défend- 
ant belng prejudiced with the jury by testimony indicatlng crimes for wUlch 
he is not indicted, and to whicti he is not to answer. But wliatever is done 
at the early stages of the trial, plainly, as a gênerai rule, tlie élection should 
be required before the prisoner opens his défense." 

.The judgment is affirmed. 



SCHOENWALD et aL v. BISHOP, V. S. Marshal, et aL 

(Circuit Court of Appeals, Ninth Circuit. August 6, 1917. Kehearing Denied 

October 8, 1917.) 

No. 2817. 

Appeal and Eeeor iS=»1010(1), 1023— Rkview— Action Tbied bt Couet. 

Where an action Is trled by the court wltlJout a jury by stipulation 
under Rev. St. § 649 (Comp. St. 1916, § 1587), the refusai of requests for 
certain iindings is not subject to exception and revlew; nor is the judg- 
ment subject to revision, if supported by the findings and there is ma- 
terial évidence in support of such findings. 

In Error to the District Court of the United States for the First 
Division of the District of Alaska ; Robert W. Jennings, Judge. 

Action at law by E. Schoenwald and S. T. Hills, as receivers and 
assignées of the Pacific Coast & Norway Packing Company, against 
Harry A. Bishop, as United States Marshal, and D. N. McDonald. 
Judgment for défendants, ïmd plaintifîs bring error. Affirmed. 

Replevin. Action to recover possession of the power boat Bernice, held by 
défendant in error Bishop, as United States marshal, under writ of attach- 
ment Issued by the United States District Court for the District of Alaska, 
Division No. 1, in an action by défendant in error McDonald against the 
assignor of plaintififs in error. Judgment for défendants. PlalntlfCs allège 
error. 

The Pacific Coast & Norway Packing Company Is a Minnesota corporation 
dolng business in the state of Washington and the territory of Alaska. In 
September, 1914, thls company became flnanclally embarrassed and was un- 
able to settle its current obligations, although it is alleged Its assets were 
valued largely in excess of its liabllities. On the 16th day of September, 
1914, one Roy W. Nevin brought suit against the company In the superlor 
court of King county, Wash., alleging that plaintiff was a credltor of the de- 
fendant corporation to the amount of $1,284, and that the corporation was 
in imminent danger of Insolvency, and praying judgment for $1,284, and "for 
the appointment of a recelver of the property, assets, and business of the 
défendant, to control and manage the same, and to continue the business of 
said corporation for the benefit of ail its creditors." 

The superior court thereupon entered an order appolnting E. Schoenwald 
(plaintiff in error) as receiver of ail the property, assets, and business of the 
idlefendant in that action, upon bis flling an iindertaking executed to the 
state of Washington in the pénal sum of $20,000, wlth a sutttcient surety, 
conditioned for the faithful discharge of his duties In the usual form. It 
was further ordered that the receiver was empowered to take possession of 
and to do ail things necessary to the préservation of the property and assets 
of the défendant thereln, and to continue the business until the further order 
of the court. On September 25, 1914, the court appointed S. T. Hills (plaintUt 
in error) as joint receiver in the same action, and ordered "that the receiv- 
ers do forthwith take any necessary and proper steps to the end of extending 
thls receivership without delay over the property and assets of the defend- 

«saFor other caies «e« aun» toplc A KBT-NUMBER in ail Key-Numb«n<l Dlgeati * IndtxM 
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ant Company locatèd in the territory 6t Alaska and its business opérations 
tlierein." On October 26, 1914, the same court made the following order: 

"ïhis matter eomlng on to be heard upon the application of E. Schoenwald 
and S. T. Hills, as recelvers of the Pacifie Ooast & Norway l'acklng Company, 
for an order directing said company, by Its duly authorized officers, to con- 
vey forthwith to said recelvers ail its real property in the territory of 
Alaska, and to transfer to them ail personalty there sltuated, C. O. Steberg. 
président of said company, being présent and eonsenting to siich order, and 
it appearing to the court that said conveyanee and trunsfer is iiecessary to 
the suecessfui conduct of the receivership: It is hereby ordered that t\w 
said Pacific Ooast & Norway Packing Company couvey to said recelvers ail 
its title to real estate sltuated in the territory of Alaska, and transfer to 
said recelvers ail its personalty there sltuated, and said C. O. Steberg, as 
président of said company is hereby directed to exécute and dellver to said 
recelvers a suificient deed to said real estate and a bill of sjile of said per- 
sonalty." 

On the same day the Pacifie Coast i& Norway Packing Cîompany, by C. O. 
Steberg, its président, and E. Schoenwald, its secretary, cxecuted a convey- 
anee of its real property and a transfer of its iiersoiial property, "pursuant 
to the order of the superior court of the state of Washington in and for 
King county, this day made and eutered in the case of Roy W. ^;e^'1n, 
Plaintiff, v. Pacific Coast & Norway Packing Company, Défendant," to the 
plalntiffs in error as joint recelvers of its property in Alaska, including in 
the transfer of Personal property the power boat Bernice. 

On January 25, 1!)15, D. N. Mel'onald, one of the défendants in error, com- 
menced an action agalnst the Pacific Coast & Norway Packing Company upon 
two promissory notes of the latter, whlch had been dellvered before it.went 
into the hands of a receiver for a certain indebtedness accrulng in the dis- 
trict of Alaska to McDonald prier to the time of the appointment of either 
of the recelvers mentioned. McDonald had the Bernice attaehed by H. A. 
Bishop, United States marshal for the First division of Alaska, and the judg- 
ment thereafter rendered in said action provided for the sale of the boat by 
the marshal to satisfy the judgment for $1,404.89 in favor of McDonald. 

On April 28, 1915, plalntiffs in error commenced the présent action to 
recover possession of the Bernice, alleging that the boat was of the value of 
approxiniately $2,000, and praying judgment for $500 damages and the costs 
of suit. Three days after the flllng of the coniplaint herein, the Bernice, her 
englue, tackle, equipment, machinery, and furnlture, were, by vlrtue of the 
giving of a bond to défendants by plaintiffs, givcn and surrendered to plain- 
tiflfs as by law provided. 

The case was tried by the court before a jury, but the jury was diseharged 
upon agreement at the close of plalntiffs' case, at whlch time défendants also 
rested, and both sides demanded judgment. The court thereafter made flnd- 
ings and conclusions of law, and directed that a judgment be entered in favor 
of the défendants. Plaintiffs allège error in the action of the court in re- 
fusing to make certain flndlngs of fact and conclusions of law proposed by 
plaintiffs, and in making certain other flndlngs of fact and conclusions of 
law in favor of the défendants. Other faets will be stated in the opinion. 

Winiield R. Smith, of Seattle, Wash., and Winn & Burton, of Juneau, 
Alaska, for plaintiffs in error. 

Gunnison & Robertson, of Juneau, Alaska, for défendants in error, 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

. MORROW, Circuit Judge (after stating thé facts as above). The 
plaintiffs in error, to sustain their case as plaintiffs in the court below, 
first introduced in évidence the record in the case of Nevin v. Pacific 
Coast & Norway Packing Company in the superior court of King 
county, Wash. In the complaint in that case it was alleged that the 
plaintifï was a creditor of the défendant corporation ; that the corpo- 



SCHOENWALD V. BISHOP 717 

ration at the time the suit was begun was financially embarrassed and 
could not meet its obligations as they matured ; that suits had been 
begun against it, and, if its property was seized and sold at forced 
sale, sufficient could not be realized to meet its obligations; that it 
was in immédiate danger of insolvency. The prayer of the complaint 
was for the appointment of a receiver of the property, assets, and busi- 
ness of the corporation for the benefit of ail of its creditors, and for 
a judgment against the corporation in the amount of $1,284, with costs 
and disbursements therein. In the answer of the corporation it asked 
that the complaint be dismissed, and for its costs and disbursements 
therein. 

Upon the complaint being presented to the court, the court entered 
an order in which it was recited that upon the verified complaint, and 
after argument of counsel for the plaintifif and for the défendant, it 
appeared to the court that the défendant was in embarrassed financial 
circumstances and could not meet its obligations as they matured ; that 
suits had been begun against it, and if its property was seized and 
sold at forced sale sufficient would not be realized to meet its obliga- 
tions ; and that said défendant, though its assets then exceeded its lia- 
bilities, was in immédiate danger of insolvency. It was thereupon or- 
dered that E. Schoenwald, of Seattle, King county, Wash., be appointed 
receiver in the action of ail the property, assets, and business of the 
défendant, upon his filing an undertaking executed in the state of 
Washington in the pénal sum of $20,000, with a sufficient surety, to 
be approved by the court, conditioned on the faithfui discharge of the 
duties of such receiver ; that the receiver was empowered to take pos- 
session of and do ail things necessary to the préservation of the prop- 
erty and assets of the défendant, and continue the business of said 
défendant, with the full authority to do ail things necessary thereto 
until the further order of the court, and should from time to time re- 
port to the court his doings thereunder; that thereupon Schoenwald 
qualified and entered upon his duties as receiver ; that nine days later 
the court ordered that S. T. Hills, of Seattle, Wash., be appointed a 
joint receiver in the action with E. Schoenwald, the then receiver, of 
ail the property, assets, and business of the défendant corporation; 
that the said Hills thereupon qualified and became a joint receiver 
with Schoenwald. It was thereupon ordered that the receivers forth- 
with take any necessary and proper steps to the end of extending 
their receivership without delay over the property and assets of the 
défendant corporation located in the territory of Alaska and its busi- 
ness opérations therein. 

Thereafter, to wit, on the 26th day of October, 1914, the court made 
an order directing the défendant corporation to convey forthwith to 
said receivers ail its real property in the territory of Alaska, and to 
transfer to them ail personalty therein situated, it appearing to the 
court that said conveyance and transfer were necessary to the suc- 
cessful conduct of the receivership ; that on the same day the défend- 
ant corporation executed a bill of sale of the personal property located 
in the territory of Alaska to Schoenwald and Hills as receivers of the 
corporation, "and not otherwise," in which bill of sale it Was recited 
that it was made "pursuant to the order of the superior court of the 
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State of Washington in and for King Gounty, this dây made and enter- 
ed in the case pf Roy W. Nevin, Plaintiff, v. Pacific Coast & Norway 
Pacl^ing Company, Défendant." This bill of sale included the power 
boat Bernice heretofore mentioned. : 

liad the plaintiffs rested their case upon this record, it woukl hâve 
appeared beyond any question that the right of the plaintifif to the pos- 
session of the power seine boat Bernice was based solely upon the as- 
signment ordered by the superior court of King county, Wash.. and 
the transfer executed by the Pacific Coast & Norway Packiug Com- 
pany, pursuant to that order, and that their rights as receivers were 
such as they had under the order of the court, "and not otherwise." 

After the plaintifïs had introduced this record, they undertook to 
show by oral testimony that the assignment was a voluntary common- 
law assignment, and that the transfer was of the same character. 
There is the question- whether this oral testimony was admissible to 
contradict, explain, or control the évidence furnished by the record of 
the proceedings in the state court ; and there is also the further ques- 
tion whether, if the transaction should be held upon that évidence to 
be a voluntary common-law assignment and transfer, it would be given 
eiïect in Alaska as against the rights of the défendant, a local cred- 
itor in that territory. 

But iwe pâss thèse two questions (stating them only to mention the 
fact that they exist and that the latter has been elaborately discussed in 
the briefs) to consider the preliminary question whether upon this 
record we hâve any authority to review the judgment in this case. .By 
stipulation of counsel a jury was waived, and the cause submitted to 
the court without a jury. The findings made by the court are in. the 
nature: of spécial firidings^the court finding, amông other things, in 
substance, that the instrument in writing purporting to transfer the 
property and assets of the corporation (including the power seine boat 
Bernice) showed on its face to be and was in fact executed pursuant 
to the order of the superior court of the state of Washington in and 
for. King county ; that the said Pacific Coast' & .Norway Packing Com- 
pany ihad not by any, action of its goverriing board transferred or as- 
signed its property to Schoenwald and Hills, the plaintifïs in that case, 
in any capacity or at ail, nor had it ratified or acquiesced in any such. 
assignment or in the receivership proceedings. 

Upon thesest>ecial findings the court concluded that the assignment 
to and the. receivership of Schoenwald arid' Hills were in invitum pro- 
ceedings, and that both were in conflict with the rights of the défend- 
ant McDonald, a local créditer, and were against public policy, and 
had inoj extratérritorial effect, and should' not be enforced in the ter- 
ritory of Alaska. The limitation to our authority in such a case has 
beèn clearly stated by the Suprême Court in Dooley v'. Pease, 180 U. 
S. 126, 131, 21 Sup. Ct. 329, 331 (45 L. Ed. 457), as follows: 

"Errors alléged in the findings of. the court are not sub^ect to révision by 
the Circuit Court of Appeals, or by this court, if tifere was any évidence upon 
whlcll Such findings could be made. Hathaway -V. National Bank, 134 U. S. 
498 [to Suî>./Ct. 606, 33 L. Ed. 10043; St. I>o«is>v. Retz [Rutz] 138 U. S. 241 
[11 Sup. Ct. aST, 34 L. Ed. 941]; Runkle v. Burnhanj, 153 U. S. 225 [14 Sup. 
Ct..837, 38 L. Ed. 694]." 
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Tlie plaintiffs submitted to the court requests to find certain facts 
in favor of the plaintiffs. Thèse requests were refused. "They are 
no Diore the subject of exception and review than would be a request 
to a jury to find in a particular manner, and a refusai by the jury so 
to find." Dickinson v. Planters' Bank, 83 U. S. (16 Wall.) 250, 258, 
21 L. Ed. 278. In the récent case of United States v. Fidelity & Guar- 
anty Co., 236 U. S. 512, 35 Sup. Ct. 298, 59 L. Ed. 696, the Suprême 
Court, referring to matters in évidence, but not in the findings, on 
page 527 of 236 U. S., oni page 302 of 35 Sup. Ct. (59 L. Ed. 696), 
said: 

"Assuming thèse defences were properly pleaded, we stlU need spend no 
time iipon them, since the argument luade hère to support them is based, not 
iipon the findings, but upon a gênerai review of the évidence and a séries 
of inferences drawn from It that are inconsistent with the facts as found 
by the trial court. The findings hâve the same effect as the verdict of a 
jury, and this court does not revise them, but merely détermines whether they 
support the ludgment. Rev. Stat. §§ 649, 700, 1011 (amended by Act Feb. 18, 
1875, c. <S0. § 1. 18 Stat. 318 [Comp. St. ]{)]'!, S§ 1587, 1(568, 1672]); Norris v. 
.Tackson, 9 Wal). 125, 128 [19 L. Ed. 6081; St. Louis v. Ferry Co., H Wall. 423, 
428 [20 I>. Ed. 192]; Diclùnson v. Planters' Bank, 16 Wall. 250, 2;<i' [21 Xj. 
Ed. 2781 : Insurance Co. v. FoLsom. 18 Wall. 237, 248 [21 L. Ed. 827] ; Brltish 
Queen Mining Co. v. Baker Silver Mining Co., ]:!0 U. S. 222 [11 Sup. Ct. 523, 
35 T.. Ed. 147]." 

As there is évidence to support the findings, and the findings support 
the judgment, there is nothing in this record for this court to review. 
The judgment is accordingly affirmed. 



ZEITINOER et al. v. HARGADINE-McKIÏÏKICK DRY GOODS CO. 

(Circuit Court of Appeals, Eighth Circuit. July 21, 1917.) 

No. 490O. 

Bankbuptcy ©=549 — Corporations — Intekvektion by Stockiioldees. 

A court of bankruptcy cannot be compelled to exercise Its jurisdiction 
in aid of a fraud, and has power to permit the intervention oî stock- 
holders to contest a voluntary pétition flled on belialf of the corporation 
by its offlcers and directors, upon a sliowing tliut the object of the pro- 
ceeding was to avold the effect of a judgment ol>tained by stockholdera 
against the corporation and directors for the appointnient of a recelver 
for the corporation, and for an accounting by the directors for fraudulent 
mismana gement. 

Appeal from the District rt of the United States for the Eastern 

District of Missouri ; Davici . . Dyer, Judge. 

In the m.atter of the Hargadine-McKittrick Dry Gc ' - Company, 
voluntary petitioner in bankruptcy. Christian J. Zeitinger and others 
appeal from an order of adjudication and an order denying their right 
to intervene. Reversed. 

For opinion below, see 239 Fed. 155. 

&=>FOT otber cases see same tofic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Randolph Laughlin and Matt G. Reynolds, both of St. Louis, Mo. 
(JuHan Laughlin and Cliase Morsey, .both; of St. Louis, Mo., on the 
brief), for appellants. 

Charles A. Houts, of St. I/)uis, Mo., for appellee. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. This is an appeal from a decree, en- 
tered Februâiy 6, 1917, adjudicating appellee a bankrupt on its vol- 
untary pétition,' and also from an order denying to appellants the right 
to intervene in said proceeding. ■ 

The'appellee was first adjudicated a bankrupt on January 6, 1917, 
on its voîufitâry' pétition, and a receiver of its'pi'qperty appointed. 
Subsequçjitly, on the same day, the order of adjudication and the 
order appointing a receiver were vacated, and a hearing ordered on 
the voluntary pétition for January 13, 1917. On January 6, 1917, 
the board pf directors of appellee adopted a resolution authorizing 
and directing the président and secretary of appellee, or either of 
them, to exécute on behalf of the corporation an instrument in writ- 
ing, admitting the inability of said company to pay its debts and 
its willingness to be adjudged a bankrupt on that ground, and au- 
thorizing the président and secretary, or either of them, to take 
such immédiate steps on behalf of said corporation as would be ap- 
propriate to hâve the same adjudged a bankrupt and a receiver ap- 
pointed to take charge of its assets. On the same day the voluntary 
pétition in bankruptcy of appellee was prepared, signed, and filed; 
the same being signed by Martin P. Donahoe, président. Schedule 
A attached to the pétition named the following creditors : 

Suit by George H. Allan, of St. Louis, Mo., for shares of profits 
on the manufacture and sale of bags ¥ 30,000.00 

Gvial'anty to Missouri Pacific Rallroad Co. ou account of its lease 

on Pontiac Building. Matnred clalm January 1, 1917 118,577.45 

tlnmatured clalm on the same lease 343,000.00 

Salaries due workmen, clerks, or servants for month of January. . 820.00 

Total $492,307.45 

Schedule B showed assets of the value of $300,959.96, one item 
of which was : Deposits of money in banks and elsewhere, $196,176.73. 
At the hearing on January 13, 1917, appellants, being stockholders of 
appellee, presented to the court for filing a pétition in intervention, 
setting forth the pétition, findings of fact, conclusions of law, and 
decree of the circuit court of the city of St. Louis, Mo., in an action 
commenced in December, 1915, wherein the intervening petitioners 
were plaintiffs and the appellee and its board of directors were de- 
fendants. 

It appeared, from the intervening pétition and dtily certified copies 
of the record of the suit in the circuit court, that the intervening 
petitioners, as stockholders of appellee, had commenced an action in 
said circuit court in December, 1915, against appellee and its board 
of directors, the gênerai nature and purpose of which was to take 
from the possession and control of the board of directors ail of the 
assets of appellee of every nature and kind, and to secure an account- 
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ing against the members of the board of directors for loss, waste, 
and damage caused by their fraudulent mismanagement of the affairs 
of the corporation ; that appellee was a necessary party to said action 
in the circuit court, and appeared therein and filed its answer, as also 
did the board of directors; that upon the assurance by the défend- 
ants in the action in the circuit court that the status quo of appellee 
and its assets would be maintained, and that the same would not be 
disposed of until the case was finally determined and judgment enter- 
ed, no temporary injunction was granted or a receiver appointed at 
the commencement of the action ; that the case in the circuit court 
was finally brought to trial, the trial thereof continuing ov.er a period 
of four weeks. At the end df the trial the case was taken under 
advisement, and was held until December 29, 1916, when the court 
announced its décision to the effect that it would grant an accounting 
and appoint a receiver, and at the same time fixed the bond of the 
receiver at $500,000. 

Appellee and the board of directors contested the suit in the circuit 
court at every step. On the day the décision was announced, counsel 
for the plaintiffs were asked to prépare a decree and submit the 
same to opposing counsel ; the court stating that, if counsel could not 
agrée upon the terms thereof, the court would settle same. On 
January 5, 1917, the decree was prepared and copies furnished to 
counsel for the directors and appellee. The circuit court on Janu- 
ary 8, 1917, formally entered its judgment and decree, which had 
been informally announced on December 29, 1916. A receiver was 
appointed and took possession of ail the assets of appellee, in the 
possession of the board of directors and what is known as the exec- 
utive committee, and ever since has held the possession of âaid prop- 
erty subject to the order of the circuit court. It appeared, from the 
findings of fact, conclusions of law, and decree of the circuit court 
set forth in the record, that the circuit court adjudged that the board 
of directors had wasted, misappropriated, and lost the assets of the 
corporation in many ways, in sums aggregating millions of dollars, 
for which misappropriation and losses said directors were held ac- 
countable and liable, including Martin P. Donahoe, who signed the 
voluntary pétition in bankruptcy as président of appellee ; that George 
H. Allan, who appears in Schedule A as a creditor of appellee, was a 
défendant in the suit in the circuit court, and was there held account- 
able in a sum many times in excess of the amount of his claim. It 
was also adjudicated by the decree of the circuit court that the guar- 
anty of appellee to the Missouri Pacific Company was ultra vires and 
void, and a fraud upon appellee and its stockholders, and that at the 
time the pétition was filed in that court the directors of appellee had 
in their possession assets of the actual and potential value of $3,198,- 
000. The circuit court by its decree referred the matters which re- 
quired an accounting to a référée for report. 

The intervening petitioners claimed that to allow appellee to file 
a voluntary pétition and be adjudicated a bankrupt, in the face of 
this record, would resuit in the commission of a fraud upon the 
petitioners in intervention and plaintififs in the suit in the circuit court, 
as well as upon the circuit court and the United States District Court, 
244 F.— 46 
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în which the voluntary pétition in bankruptcy was presented ; that 
it was clearly manifest that the only purpose of filing the voluntary 
pétition was to bring about the appointment of a trustée in bankruptcy, 
who would necessarily be controlled and appointed by the creditors 
of appellee, if any, in the interest of the directors and other persons 
who were held liable in the action in the circuit court, and thereby the 
whole proceedings and judgment in the circuit court would be par- 
alyzed and rendered abortive. The District Judge, in passing upon 
the right of the interveners to intervene in the voluntary bankruptcy 
proceeding, said : 

"In vlew of ail the facts brousht to Its attention, this court cannot regard 
thls case otherwise than as an effort on the part of the otîicers and directors 
of the bankrnpt company to évade the process of the circuit court of the clty 
of St. liOuis, and to escape the performance of its decree. No créditer ol 
the bankrupt company seeuis to feel any concern about the collection of 
bis debt, and the movlng partie.s in the présent bankruptcy proceedings are 
the oflicers and directors of the company. Thèse are the sanie persons who 
by the judgment of the circuit court of the <'ity of St. Louis hâve been held 
liable to the company or Hs stookholders for a large sum of money." 

Notwithstanding thèse views, the District Court denied the right 
of the interveners to file their pétition in intervention and granted 
an adjudication on the voluntary pétition of appellee. The District 
Court seemed to be of the opinion that it was helpless to prevent what 
was apparently a fraud on its own jurisdiction, that of the circuit 
court, and upon interveners, because it was of the opinion that no 
défense could be made to the voluntary pétition in bankruptcy. But 
the case made by the intervening pétition and the exhibits attached 
thereto was of a broader signification than a mère litigation of the 
truth of the allégations in the voluntary pétition. 

The showing ,made by the interveners did tend to show that the 
two main creditors named in the voluntary pétition were not credi- 
itors at ail, so that on the face of the record there were only left in 
Schedule À the salaries to become due for the month of January, 
1917, to the clerks and employés pf appellee, amounting in ail to 
$820, and as against this Schedule B showed a cash item of $196,000. 
Thèse facts, however, were brought forward for the purpose of show- 
ing that the whole proceeding was fraudulent. There are expressions 
in the décisions of the courts to the effect that the allégations of a 
voluntary pétition are not issuable ; for instance, in Hanover National 
Bank V. Moyses, 186 U. S. 181, 22 Sup. Ct. 857, 46 h. Ed. 1113, the 
contention was made that to allow the filing of a voluntary pétition 
in bankruptcy without giving notice to any créditer rendered the 
law unconstitutîOnal, in that it deprived creditors of their property 
without due process of law. The Suprême Court, in deciding this 
contention was not sound, used the following language with référence 
to the allégations of the voluntary pétition in bankruptcy : 

"ïhese are not issuable facts, and notice Is unnecessary, unless disnilssal 
is sought when notice is required. Section 59g [Comp. Se. 1916, g 9643]." 

The District Court, however, could hâve safely relied upon the 
proposition that there is and can be no law or practice which would 
compel a court of bankruptcy or any other court to become a party 
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to a fraud. The bankruptcy law provides that upon the filing of a 
voluntary pétition the judge shall hear the pétition and make the ad- 
judication, or dismiss the pétition. As was said by this court in 
Ogden V. Gilt Edge Mines Co., 225 Fed. 723, 140 Ç. C. A. 597 : 

"Bunkruptey proceedluss are in the nature of proceeilings in eqiiity, anrt 
bankrui)t<-v (■ourts administor the law aceording to the spirit of e(iuity. Hardos 
V. Hawarden Bank. 178 U. S. 524, S.'!;"), 20 Sup. Ct. 1000, 44 L. Kd. 1175: 
Lockman v. I.ang, 1.32 Fed. 1, 6, 65 C. C. A. 6^ ; Id., 128 Ted. 27», (52 C. C. 
A., 550, 555 : In re Broadway Savings Trust Co., 152 Fed. 152, 81 C. C. A. 58. 
That stoekholders of a corporation may, in equity, either sue for or détend 
on behalf of the corporation, if the directors fraudulently fail to do so, or 
where they are the lieiietîciaries of the action, Is a well-recognized print'iple of 
equity jurisprudence. Ilawe.s v. Oakland. 104 U. S. 450, 26 L. Ed. 827 ; Bron- 
son V. La Crosse R. Co., 2 Wall. 283, 17 L. Ed. 725; In re Swottord Bros. D 
G. Co. (D. C) 180 Fed. 549, 553." 

The District Judge, in adjudicating upon a vokmtary pétition in 
bankruptcy, is not a ministerial, but a judicial, officer, whose first duty 
is to see that those who minister in the temple of justice shall not 
invoke his' authority for the accomplishment of fraud. We are of 
the opinion that the allégations of the pétition in intervention are 
clearly proved by the exemplified copy of the record of the suit in the 
circuit court, and that it was the clear duty of the District Court, as 
well as of this court, in order to prevent the perpétration of what 
clearly would be a fraud upon the circuit court, the court of bank- 
ruptcy, and the interveners, to dismiss the voluntary pétition of ap- 
pellee. 

The order of adjudication and the order refusing the right to file 
the pétition in intervention are reversed, and the case is remanded, 
with directions to the District Court to allow the intervening pétition 
and exhibits to be filed, and, upon the same being filed, that an order 
be entered dismissing the voluntary pétition in bapkruptcy. 

The pétition to revise. No. 185, Original, is dismissed. 



INTERNATIONAL COTTON MILLS v. PERNOD. 
(Circuit Court of Appeals, First Circuit. Scptember 22, 1916.) 

No. 1182. 

1. Masteb and Servant <S=:5'204(1)-tMaster's Liabioty for Injtjry to SëSv- 

ANT — New LlAMPsnniE StatuTe. 

Under Eniployers' làability Act N. H. (Laws 1011, c. 163) § 2, which 
makes an employer liable for injury to a workman through his négligence, 
or that of his agents or servants, or by reason of defects in plant, waj's, 
Works, or machinery due to sueh négligence, and provides that ""the 
workman shall not be held to Ijave assunied the risk of any injury due 
to any cause specified in this section," the right of recovery is still con- 
ditioned on proof of w'ant of reasonable care on the part of tlie master 
or his employés, and. the assumption of risk clause is applicable only 
■ where such négligence is shown. 

2. Master and Sehvant (©=3107(5) — Mastee's Liability for Injury to Serv- 

ant. 

The duty of a master to exorcise care dépends upon the reasonable ap- 
préhension of danger, and he may rely upon the exercise by his servants 

(gssFor other cases s«e same topio & KEY-NUMBÉR In ail Key-Numbered Digests & Indexe» 
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of ordlnary care to avoid such dangers as are property Incidental to tlie 
work. He is not obligea to keep the place safe at every moment, so ïar 
as such safety dépends on the due performance of the work by tlie serv- 
ant himself. 
3. Masteb and Servant <®=5l07(8) — Master's Liability ïob Injuby to Serv- 
ant — Unsafe Place to Wokk — "Defect in Way." 

Plainttflf, an employé In defendant's cotton mlU, was engaged In niov- 
Ing a large roU of eloth from a low bench upon a truck. iron shells or 
eores tliree Inches In diameter were passed through the center of the 
rolls in handllng. The roU which plaintiff was niovlng started to roll ofl: 
the bench, and in moving quickly he stepped upon a core lylng In the 
passageway and was Injured. The bench stood beside a passageway 30 
Inches wlde, and It was customary for the workman, after using a core, to 
leave it on the floor, to be convenlent when again wanted. PlaintifC saw 
thls core, and had prevlously moved It wlth hls foot. Held, that the prés- 
ence of the core In the passageway, where it had been temporarlly left 
by a workman, and wlilcli was known to plaintifC, dld not constitute a 
"defect In the way," within the meanlng of the statute, or charge de- 
fendant with négligence which was the cause of plaintift's iujury. 

In Error to the District Court of the United States for the District 
of New Hampshire ; Edgar Aldrich, Judge. 

Action at law by Emiel Pernod against the International Cotton 
Mills. Judgment for plaintiff, and défendant brings error. Reversed. 

Edward C. Stone, of'Boston, Mass. (Sawyer, Hardy, Stone & Mor- 
rison, of Boston, Mass., on the brief), for plaintiff in error. 

Henry B. Stearns and Hiram A. Stearns, both of Manchester, N. 
H., for défendant in error. 

Before PUTNAM and DODGE, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. This is a writ of error for review of 
the rulings of the District Court in an action for négligence. 

The plaintiff below was moving a large and heavy roll of cloth from 
a low bench, 14 inches in height, to a truck, 7 feet long, provided at 
each end with a standard, 23 inches in height, to receive the ends of 
the core about which the cloth was rolled. The diameter of the roll 
was about 28 inches ; of the core, 3 inches. The top of the standard 
was, therefore, at a lower level than the lower surface of the end of 
the core which was to rest upon it. The transfer of the roi), there- 
fore, did not involve raising the roll, but only guidance of the core 
of the roll into a standard at a lower level. 

The plaintiff had fixed one end of the core on its standard, while 
the whole weight of the roll was supported by the bench, and was 
about to swing the other end of the roll, and to drop and guide it to 
its standard. Evidence as to the weight of the roll affords slight in- 
dication of the amount of exertion required of the workman in making 
the transfer. . 

The plaintiff testified that before he was in a position to handle 
the roll it started of its own accord and rolled off. He was off his 
balance when it rolled, and started to catch himself by moving his 
right foot forward, and stepped on a core, which rolled. His injury 
was a strain. 

@=3For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Digeats & Indesces 
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It was contended by the plaintiff that the core upon which he 
stepped was under his feet through the négligence of the master in 
permitting a passageway, 30 inches wide, to be obstructed by the 
présence of cores, and that this was a defect or insufficiency in the 
ways due to the neghgence of the défendant dr its employés. 

[1] The plaintiff testified that he knew of the présence of some 
cores in the aisle or passageway, and that he pushed them back with 
his heel just before the accident. It is contended, however, that the 
défense of assumption of risk is inapplicable because of the New 
Hampshire statute (Laws N. H. 1911, c. 163, §§ 1, 2): 

"Section ]. This act sluill apply only to workiuen eiigaged in manual or 
mochanical liilior in tlio cmployments dcscribed in tliis section: * * * (b) 
Work in any shop, mill, faetory or otlier place, on. in connection with or 
in proxiniity to any hoistlng apparatus, or any macliinery propelled or oper- 
ated by steam or otlier mechanical power in wliich shop, mill, faetory, or 
otlier i}lace, five or more persons are ongaged in nmiiual or meclianical la- 
lior. * * * 

"Sec. 2. If, in the course of any of tlie employinents above desci'ibed, Per- 
sonal in.iury by accident arising ont of and in the course of the employment 
is caused to any workman employed therein, in wliole or in part, * * » 
by the négligence of the employer, or any of his or its otticers, agents, or em- 
jiloy's, or by reason of any defect or insutticiency due to his, its or their nég- 
ligence in the condition of his or its plant, ways, works, macliinery, » * * 
(^quilTOient, or appliances, then such employer shall be liable to suoh workman 
for ail damages occasioned to him. * * * The workman shall not be held 
to hâve assumed the risk of any injury due to any cause specifled in this 
section : but therc shall be no liability under this section for any injury to 
which it shall l;e niade to appear by a prépondérance of évidence that the 
négligence of the plaintiff contributed." 

Under this statute the défense of assumption of risk is abolished 
only in cases where the injury is attributable to neghgence, and the 
liabilitv of the master is still conditioned upon négligence. Seaboard 
Air Line Co. v. Horton, 233 U. S. 492, 501, 502, 34 Sup. Ct. 635, 58 
L. Ed. 1062, !.. R. A. 1915C, 1, Ann. Cas. 1915B, 475. His responsi- 
bility is still limited to the exercise of reasonable care by himself and 
his employés. In Labatt's Master and Servant, vol. 2, § 666, it is said 
of a similar act: 

"So far !is regards the character of the actual physical conditions which 
warrant the iuference of culpability on the part ot the immédiate actor, 
whether he be the master hlinself or an employé, the evidential prerequisltes 
to cstablishing a right to indemnity are essentially the same under the 
statutes as at conunon law." 

[2] In considering whether there has been a failure to exercise rea- 
sonable care, we cannot ignore the fact that the duty to exercise care 
dépends upon the reasonable appréhension of danger, and that the 
master may rely upon the exercise by his servants of ordinary care 
to avoid such dangers as are properly incidental to the work. The 
master is not obliged to keep the place safé at every moment, so far* 
as such safety dépends on the due performance of the work by the 
servant himself. Kreigh v. Westinghouse & Co., 214 U. S. 249, 256, 29 
Sup. Ct. 619, 53 h. Ed. 984. 

The risk of injury from his own failure to exercise such ordinary 
care as is necessary to avoid an obvions danger arising in the prog- 
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ress of 'the work is a risk still assumed by tlie^ employé; for the 
master cannot be held négligent merely because the work involves 
danger unless the servant takes précautions which any intelligent man 
would see to be appropriate under the circumstances. 

[3] The évidence failed to show any defect in the permanent fix- 
tures or arrangement of the working place. The passageway, or 
aisle, was 30 inches in width, and the benches forming the aisle but 
14 inches high. The cores, which were iron shells ô^/o f eet long, 3 
inches in diameter, and weighing about 40 pounds, were appliances 
in use in handling the rolls, and in the course of the work were put 
into and taken out of the rolls. When taken out, it was usual to put 
them between the benches in the aisle. As they were heavy, it was 
convenient to the work to hâve them near at hand for use. 

The temporary disposition of thèse cores in the aisle was not proved 
to hâve been unnecessary or împroper, having regard to the work in 
hand. On the contrary, the only witness, a witness called by the 
plaintiff, who gave testimony relating to this subject, testified that this 
was the handiest place for them. Furthermore, they were movable ; 
and in fact just before the accident the plaintiff did move one of 
them by kicking it. Their présence was known, they could be moved 
to such extent as was necessary to secure proper standing room, and 
there was no évidence to show that the plaintiff, by the exercise of 
ordinary care, could not hâve given himself ample standing room for 
his work, or that any urgency of the work prevented him from do- 
ing so. 

The case, therefore, differs essentially from one in which there is 
some unreasonable and unnecessary obstruction, having no proper 
relation to the work, and falls within that class of cases which hold 
that those conditions which, in ail kinds of industrial work are tem- 
porarily created by the user of the appliances furnished by the master, 
are not considered to be caused by "defects," within the meaning of 
the statute. Labatt's Master and Servant, vol. 2, § 675. 

Assuming that the plaintiff was properly found by the jury not tO' 
be guilty of contributory négligence, the injury must then be regard- 
ed as due to accident rather than to the master's négligence. 

The plaintiff also clainied négligence in respect to the condition of 
the movable standard of the truck, and of an iron pipe handle, so- 
called; but there is an entire failure of évidence to show that the 
roll fell on accouht of either of thèse alleged defects. 

There was nothing to justify a finding that the fall of the roll was 
due to the defendant's négligence, nor, so far as appears front the 
charge, was the case submitted to the jury on that issue. 
, We are of the opinion that upon ail the évidence the plaintiff was 
not entitled to recover, and that the refusai of the defendant's re- 
quest to so charge. was error. 

; The judgment of the District Court is reversed, and the case is 
retnanded to that court for further proceedings not inconsistent with 
this opinion, and the plaintiff in error recovers costs in this court. 

PUTNAM, Circuit Judge. I concur in the resuit. Two requests 
were made by the défendant in the court below that a verdict be di- 
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rected for the défendant on the entire record. The first request was 
waived by subséquent proceedings : but the second request should 
hâve been granted. A careful reading of the record shows that the 
case was tried on an allégation of négligence on the part of the de- 
fendant below ; but while, under the New Hampshire statute, the as- 
sumption of risk on the part of the plaintiff might hâve been in issue, 
it was not. It is true that the dangerous élément at the outset was 
the cores lying on the floor ; but the plaintiff did not permit them to 
remain as the défendant left them, but, as the record says, "brushed 
them aside with his foot, and then went along with bis work." The 
causa causans was the roUs in the positions to which the plaintiff below 
had removed them. There was no évidence that the accident occurred 
by reason of the rolls being in the location where the défendant below 
had left them, while the removal of the rolls from the position in which 
the défendant left them was in no way in the eyes of the law con- 
nected with what the défendant below did or omitted to do, but was 
separated from what the défendant did or omitted to do by intelligent 
action on the part of the plaintiff below, which in no way arose ont 
of or was connected with what the défendant below has donc, and 
was wholly independent thereof in the eyes of the law. Consequently, 
the record contained no évidence showing that what the défendant 
below did wa.s the causa causans, but, on the other hand, showed the 
reverse. 

The verdict should therefore, as matter of law, hâve been directed 
for the défendant below under its second motion. 



TJNTTEI) SÏATKS v. GTJLLIKSEN. 

(Circuit Court of .^iipp.'ils. Kiglitli Circuit. Jnne 9, 1917.) 

No. 4150. 

Aliens <g=>7iy2. New. vol. 7 Key-Xo. Sprii's — X-^turalization — Cancelt.ation 
OF Certificate— Orotndr. 

Aft .Tune 2Î», liKW, c. .".ôOli, |î 4. ?A Stat. 596 (Couip. St. lOlG, § 4.^.52), 
provides Ihat tlie i)etitlo)i fov naturiiliKatioii sliali be verifled by the af- 
fldavits of lit least two crédible witnesses, wlio .shall state in tlieir af- 
lidavits tliat they bave iier.sorially knowu the applicaut to be a résident of 
the T'nited States for at least tive years continuoiisly, aiid that they hâve 
Personal Unowledg-e that he is of ffood moral character and qualitied to 
be adraitted as a citizen. Section 5 (Comi). St. 191G, § 43ô.'i) provides 
that the elerk «liall, if requested, issue a subiioena for the witnesses iiani- 
ed l>y tlie applicant. but tliat. in case snch witnesses cannot be pro- 
duced upon tlie final bearinsî, otlier witnesses m'ay be sumnioned. Held 
that, where one -of the witnesses verifying a pétition of naturalizatlon 
testilied on the heariii^ that lie had not Iviiown the applicaut for flve 
years, the substitution in his jjlace of aiiother witness, whose aflidavit 
was not attaclied to the pétition at the finie of its filing, was sueh a de- 
IMirture from the law as caused the certiHciite of naturalizatlon to be il- 
legally procured and subject to cancellation. 

Appeal from the District Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

©=3For otber cases see same topic & KEY-NUMtBBR In ail Key-Numbered Uigesta & Indexes 
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Suit by the United States against Andrew Gulliksen. From a judg- 
ment dismissing the complaint, the United States appeals. Reversed 
and remanded, with directions. 

David J. Howell, Asst. U. S. Atty., of Cheyenne, Wyo. (Charles L. 
Rigdon, U."S, Atty., of Cheyenne, Wyo., on the brief), for the United 
States. 

Clyde M. Watts, of Cheyenne, Wyo., for appellee. 

Before CARLAND, Circuit Judge, and AMIDON and VAN 
YALKENBURGH, District Judges. 

CARLAND, Circuit Judge. This is an appeal from a judgment 
dismissing on motion the following complaint filed by the United 
States, for the reason that it did not state a cause of action : 

"(1) That on the 15th day of April, 1914, the said défendant, Andrew Gul- 
liksen, being then an alien, flled in the District Court of the United States 
in and for the Distript of Wyoming, his pétition to be admitted as a citizen 
of the United States nnder the. provisions of the act of Congress of June 2i), 
190R, providing for tlie natiiralization of aliens. 

"(2) That upon the Ist day of October, 1914, the pétition of the sald An- 
drew Gulliksen came on for hearing in said court, and it was tliereupon ordered 
by ss^id court that the said Andrew Gulliksen, défendant aforesaid, he ad- 
mitted as a citizen of tlie United States, and a certificate of naturalization, 
under the seal of said court, was thereupon Issued to the snid Andrew Gullik- 
sen, aud ever since said time the said défendant lias claimed and now claims, 
by virtue of sàid certificate of naturalization, to be a citizen of the United 
States. 

"(3) That sald certificate of naturalization was illegally issued and pro- 
cured by the said Andrew Gulliksen, and that said court had no jurisdictlon 
to issue a certificate of naturalization to the said Andrew Gulliksen, for the 
reason that the said pétition for naturalization flled by the said Andrew Gullik- 
sen aforesaid was not verified by the affidavits of two crédible witnesses who 
had personally known the said applicant for citlzenship, to wit, the said 
Andrew Gulliksen, to be a résident of the United States for a period of at 
least flve years continuously Immediately preceding the date of the flllng of his 
said pétition for naturalization. 

"That at the time of the filing of said pétition for naturalization by défend- 
ant as aforesaid sald pétition was verified by the alfidavits of two witnesses, 
to wit, Charles Warren and F. A. Eoedel; that sald Charles Warren, In said 
affidavit, verifying said pétition for naturalization, deposed and said: that 
he had personally known Andrew Gulliksen, the petltioner above mentioned, 
to hâve resided in the United States continuously immediately preceding the 
date of the flllng of his pétition since the Ist day of December, A. D. 1908. 

"That said affidavit of the said Charles Warren Is fal.se and untrue. In 
this: That the sald Charles Warren did not personally know the said An- 
drew Gulliksen to hâve resided In the United States continuously immediately 
preceding the date of the flllng of his pétition for naturalization since the Ist 
day of December, A. D. 1908, but in truth and in fact the said Charles Warren 
had known the applicant, the said Andrew Gulliksen, only since the month of 
September, 1909, and did not know the said Andrew Gulliksen to hâve resided 
in the United States prior to the month of September, 1909; and that the 
said Charles Warren had not known the said Andrew Gulliksen to be a rési- 
dent of the United States for a period of at least five years continuously Im- 
mediately preceding the date of the filing of his said pétition for naturaliza- 
tion. 

"That thereafter the said Charles Warren appeared at the final hearing upon 
the pétition of the said applicant for naturalization as a witness for said ap- 
plicant, and testified that he did not know said applicant before the month 
of September, 1909, and had not known the said Andrew Gulliksen since the 
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Ist day of December, A. D. 1908, and had not Unown the sald Andrew GulUk- 
sen for a perlod of flve years immediately preceding the date of tlie filing 
of his application for naturalization. 

"ïhat thereupon the court, finding the sald Charles Warren not a compé- 
tent witness, permitted the sald petltloner, the sald Andrew GuUiksen, to 
procure and use, In the place of the sald Charles Warren, Giilllk GulUlîsen, who 
testifled that he Unew the sald Andrew GuUiksen to be a citizen of the United 
States for a perlod of flve years continuously immediately preceding the date 
of the filing of the pétition of the sald Andrew GuUiksen for naturalization. 
That the sald Gulllk GuUiksen was not a witness whose affidavlt had been 
attached to the pétition of the sald Andrew GuUiksen at the time of the filing 
of the same or at any time. 

"That the affidavlt of the sald Charles Warren. attached to and filed wlth 
the pétition of the sald appllcant for naturnUzation as aforesald, was not 
the affidavlt of a crédible witness who had known sald applicant for a perlod 
of at least five years immediately preceding the date of the flling of sald péti- 
tion. 

"Wherefore plalntlff prays that thls court make an order settlng nslde and 
canceling sald certiflcate of naturalization and citlzenship issued to the sald 
Andrew GuUiksen, défendant aforesald, on the Ist day of October, 1914, and 
directlng the clerk of tbis court to transmit a certitied copy of sueh order to 
the Division of Naturalization of the Bureau of Immigration of Naturaliza- 
tion, Washington, D. C." 

Paragraph 3 of subdivision 2 of section 4 of the act of June 29, 
1906, reads as f ollows : 

"The pétition shall also be veritied by the afîidavits of at least two crédible 
witnesses, who are citizeus of the United States, and who shall state in thelr 
afîidavits that they huve personally known the applicant to be a résident of the 
United States for a period of at least five years continuously, and of the 
State, territory, or district in which the application is made for a period of at 
least one .vear immediately preceding tlio date of the flling of his pétition, 
and that they each bave Personal knowle<lge that the petitloner is a person of 
good moral churactor, and that he is in every way qnalifled, in thelr opinion, to 
be admitted as a citizen of the United States." 

Section 5 of the same act reads as follows : 

"That the clerk of the court shall, immediately after filing the pétition, glve 
notice thereof by postiiig in a publie and conspicuous place lu his office, or 
In the building in which his ollice is situated, under an approprlate heading, 
the name, nativity, ami résidence of the alien, the date and place of his arrivai 
in the United States, and tlie date, as iiearly as may be. for the final hearing of 
his pétition, and the nanies of the witnesses whom the applicant expects to 
summon in his behalf ; and the clerk shall, if the applicant requests it, issue 
a subpoena for the witnesses so nanied by the sald ai^plicant to appear upon 
the day set for the linal hearing, but in case such witnesses cannot be pro- 
ducod upon the final hearing other witnesses may be suinmoned." 

The appeal was argued ànd submitted at a former term of the 
court and a décision postponed until the Suprême Court should dé- 
cide certain questions cerlincd bv this court in the case of the United 
States V. Solomon Louis Ginsbefg, 243 U. S. 472, 37 Sup. Ct. 422, 61 
L. Ed. 853. On the 9tli of April, 1917, the last-named case was 
decided, and it was there held that a certiflcate of citizenship may be 
set aside and canceled in an independent suit brought under section 
15 of the act of June 29, 1906 (Comp. St. 1916, § 4374), and that the 
présentation of a pétition for naturalization on final hearing in open 
court and the hearing thereof subsecjuently passed to and finally held 
in the chambers of the judge adjoining the courtroom, on a subse- 
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quent day and at an hour earlier than that to which the court had 
been regularly adjourned, was net a hearing in open court as required 
by section 9 of said act (Comp. St. 1916, § 4368). It was îurthér said: 

"An allen who seeks polltlcal rlghts as a. member of thls nation can rlght- 
fully obtaiu them only upon tenns and conditions speclfled by Congross. 
Courts are without authority to sanction cbanges or modifications; their duty 
is rigidly to enforce the législative will In respect of a matter so vital to the 
public welfare. * * • No alien has the slightest right to naturallzatlon 
unless ail statutory requlrements are complied wlth; and every certificate of 
citizenshlp mnst be treated as granted upon condition that the govemment 
may challenge It, as provided in section 15, and demand Its cancellatlan un- 
less Issued in accordance with such requirements. If proeured when pre- 
scribed qualifications hâve no existence in fact, it Is illegally proeured ; a 
manifest mistaUe by the judge cannot supply thèse nor render thelr existence 
nonessential." 

We think, in view of the above language and décision, that we must 
hold that the substitution of the witness Gulliksen in place of tha 
witness Charles Warren under the circumstances detailed in the com- 
plaint was such a departure from the requirements of the law as to 
cause the certificate of naturalisation which resulted to be illegally 
proeured. V ed States of America v. Ginsberg (April 9, 1917) 243 
U. S. 472, 37 Sup. Ct. 422, 61 L. Ed. 853; In re Aprea (C. C.) 158 
Fed. 702; In re Welsh et al. (C. C.) 159 Fed. 1014; In re Wolf (D. 
C.) 188 Fed. 519; United States v. Martorana, 171 Fed. 397, 96 C. 
C. A. 353. 

The judgmeht below, therefore, is reversed, and the case remanded, 
with directions to overrule Llie motion to dismiss and allow tlie de- 
fendant to answer the complaint, if he shall be so advised. 



METEU T. PACIFIC MACIIINIîRY CO. 

(Circuit Court of Appeals, Ninth Circuit. August 6, 1917.) 

No. 2928. 

1. Sales (®=479(7) — Conditionai, Sale— Evidence. 

In an action for the possession of sawmill inaehlnery clalraed to hare 
been delivered to defeiidant's predecessor in interest under a conditionai 
contract of sale, wlth rétention of title until paid for, évidence held to 
sustain a findlng that the niachinery was delivered under a contract re- 
serving title. 

2. Saucs tg^JT.^Cl) — Conditionai, Sale— Resale— Bona F^de Pubchasbb. 

Where machinery sold under a contract' of conditionai saie was sold by 
the bujer's assignée for the benellt of creditors, a purchase by the cashier 
of a national bank made for the bank on account of its claim against the 
buyer lacked the essential éléments of a bona flde purchase for value. 

3. Sales ®=3477(1) — Condi-iional Salb— Title to Peopebty— Waiveb and 

estoppel. 

Where the seller of machinery under a contract of conditionai sale 
wrote a letter to the buyer stating that its lien was based on the theory 
that the buyer's refusai to give a niachinery contract which could be filed 
under the registry law would not deprive it of the security which it would 
hâve lost had it failed to file such contract, and thereafter brought an un- 
suecessful suit in equity against the buyer claiming an équitable lien by 

C=9For other cases sea ïame toplc & KEY-NUMBER In ail K«7-Numberad DlgesU ft Indexa* 
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reason of the buyer's failure to cômply wlth its ■eondltioiial sale eontraet, 
the letter and tlie suit did not waive Oie seller'^ plji\im of title to the prop- 
erty or estop it froiii assertliig it, whére there was no proof tliat the buj'- 
er had thanged its position or in any way acted'thereon. 

4. FiXTURES <S=22 — CONDITIONAL SaLE— MiLL MaCIIIMERY-— "FiXTUBE." ' 

Jlill inachinery attached only by bolts and screws, and. which could be 
removed wlthout injui-y to the nïill, wasnot a tixture withln L. O. Ia l§ 
7414, wliloh could not be removed. 

[Ed. Note. — Fov other définitions, see Wprds and Phrases, First and 
Second Séries, Flxture.] '. ' ". 

In Error to the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. :' 

Action by th© Pacific Machinery Company against Fv- T-. Meyer. 
Judgment for plaintifif; and défendant brings error. Affirmed. ■ ■ 

Dolph, Mallory, Simon & Gearin and Hall S. Lnsk, ail of Portland, 
Or., and C. D. Latourette, of Oregon City, Or., for plaintifif in er- 
ror. ■ ■■ •■ ' 

Ira Bronson, J. S. Robinson, and H. B, Jones, ail of Seattle, Wash., 
for défendant in éfror. 

Before GILBERT and HUNT, Circuit Judges, and DlETRIÇH, 
District Judge. 

GILBERT, Circuit Judge. The défendant in error was the plain- 
tifï in the court below in an action to recover the possession of certain 
sawmill machinery, claiming that the saine was delivered to the OrC'gon 
CityLumber & Manufacturing Company, the predecessor in interest 
o£ the plaintiff in error, under a conditional eontraet whereby the 
title was to remain in the vendor until paid for. The parties wiU be 
designated herein plaintifif and défendant, as in the court below. On 
April 29, 1909, the plaintiff submitted to the lumber company the fol- 
Iqwing proposition : 

"We propose to furnish you maflilnei'y in accordanoe wlth attaelied specitica- 
tions for the sum of .?4,tj05, InduUing a 11x14 Beck type engine feed, wlileh Is 
not mentioned in the spécifications, dellvery to be made at l'ortland. Ternis 
to be ,fl,500 cash on arrivai of the machinery, balance to be paid in e(iual pay- 
ments of two. thiee, four, and flve mouths, dating frora shlpment of ma- 
chinery. Transaction to be covered liy machinery eontraet, wlth notes on 
deferred paymenfs bearing interest at 8 per cent., notes to be indorsed by the 
Company as well as by your Mr. Bohn and Mr. Collins, personally." 

The proposition was accepted in writing, and $100 in cash was paid 
to the plaintiff. The machinery was thereafter pianufactured, and 
was delivered from time to time until July 23d, when the last install- 
ment was delivered. Upon that date the plaintiff made out a state- 
ment of the items and the cost thereof, amounting in ail to $6,328.54, 
stating that $2,035.54 was due upon exécution of the eontraet, and ask- 
ing for a check for that amount less the $100 already paid, and that 
, notes for the remainder be signed, "also eontraet." Accompanying the 
statement was a eontraet to the effect that the sale was conditional, and 
that the title was to remain in the vendor until the conditions were 
complied with. The lumber company refused to sign the eontraet or 

<S=»For other cases see same topic & KBY-NUMBKR in aU Key-Numbered Ulgests & Indexes 
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to make the check, or tb exécute the notes, claiming that the luniber 
Company was entitled to a discount for delay in shipping the machinery, 
and for changes therein, and that the contract submitted was not the 
contract agreed upon. On October 28, 1909, the lumber company made 
a gênerai assignment of its property for the benefit of its creditors. 
On April 20, 1911, the assignées sold the mill property to the défend- 
ant. It was the contention, of the défendant that the machinery was 
sold to the lumber company unconditionally, and that title thereto 
passed, that the défendant purchased the same without any notice or 
kiiowledge of the adverse claim of the plaintiff, and that neither the as- 
signées in insolvency nor the défendant had any knowledge or notice 
of any defect in the lumber company's title to the property. 

[1] As to the original understanding between the contracting par- 
ties of date April 29, 1909, the testimony is contradictory. The prés- 
ident of the lumbqr company testified that there was no agreement that 
the sale should be conditional. The agent of the plaintiff testified that 
he explained to the lumber company that, as a great part of the ma- 
chinery was made up specially, it would hâve to be sold on a contract, 
retaining in the plaintiff the title to the machinery until it was paid 
for. The court below made no finding of f act as to this controverted 
point, but found that the words in the original proposition "transaction 
to be covered by machinery contract," together with the fact that but 
$100 was paid, and the absence of appropriate words of sale in the 
written proposai, sufficiiently indicated that there was no intention to 
pass title at thè time, and that the sale was conditional. 

In view of the circumstances so alluded to by the court below and 
the testiniony in the case, we fiind no ground to disturb the conclusion 
of that court that the machinery was delivered to the lumber company 
under an agreement and understanding that the title was to remain in 
the vendor until the machinery was paid for. 

[2] We think also that the positive testimony of the agent of the 
plaintiff that notice of the plaintiff's claim was given to the défendant 
prior to the sale, when considered in connection with the uncertain dé- 
niais of that testimony on the part of the défendant, justifies the con- 
clusion that such notice was given. The défendant was the cashier 
of the First National Bank of Oregon City, and the property was bid 
in by him for the bank, on account of a large claim which the bank held 
against the lumber company. The purchase so made on behalf of the 
bank lacked the essential éléments of a bona fide innocent purchase for 
value. 

[3] Nor do we think that the évidence sustains the contention of the 
défendant that the plaintiff has waived its claim of title to the property 
or is estopped to assert the same. The contention is based : First, on a 
letter which the plaintiff wrote to the lumber company on November 
13, 1909, in which the writer said that the plaintiff's position with réf- 
érence to being "entitled to a lien upon the machinery which we put in 
the mill is based upon the theory that the refusai of the mill company 
to give us a machinery contract such as we could file under the reg- 
istry law, will not be held by the courts to deprive us of the security 
which we would undoubtedly hâve lost had we failed to file such a con- 
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ditional sale through our own lâches" ; second, iipon the fact that on 
S'eptember 28, 1911, the plaintiff brought an unsuccessful suit in equity 
against the lumber company and the défendant herein, alleging that 
the machinery had been delivered, that the transaction was secured by 
conditional sale contracts, that the lumber company never complied 
with its agreement, and that by reason of the facts the plaintiff has 
claimed an équitable Hen upon the machinery. Thèse facts, in the ab- 
sence of proof that the défendant, in reliancé thereon, changed bis posi- 
tion in regard to the subject-matter of the controversy, or in any way 
acted thereon, are insufficient to establish waiver or create estoppel. 

[4] The défendant contends that, when it bid in the property, the 
machinery had been made a fixture in the mill, and that therefore it 
cannot now be removed, citing section 7414, Lord's Oregon Laws. But 
the évidence shows that the machinery is attachée only by bolts and 
screws, that it can be removed without in jury, to the structure, and that 
it is not a fixture within the meaning of the law. Landigan v. Mayer, 
32 Or. 245, 250, 51 Pac. 649, 67 Am. St. Rep. 521; Henkle v. DiUon, 
15 Or. 610, 17 Pac. 148. 

The judgment is affirmed. 



CHICAGO, M. & ST. P. RY. CO. et al. v. CLEMENT. 

(Circuit Court of Appeals, Ninth Circuit. August 20, 1917.) 

No. 2900. 

1. Railkoads <S=344(1) — Crossing Accident— Last Clear Chance — Com- 

PLAINT. 

Complaint in action for death from collision, at rallroad crosslng, of 
englne with Inclosed mlllî wagon, held to state a cause of action under 
the last clear chance doctrine. 

2. Railboads >g=350(33) — Crossing Accident— Last Clear Chance — Ques- 

tion FOR JUEY. 

Under the évidence in action for death from collision, at rallroad 
crosslng, o£ englne with Inclosed mllk wagon, held, that whether the 
company had the last clear chance to avold the accident was for the jury. 

In Error to the District Court of the United States for the District 
of Montana ; Geo. M. Bourquin, Judge. 

Action by David Clément against the Chicago, Milwaukee & St. Paul 
Railway Company and others. Judgment for plaintiff, and défendants 
bring error. Affirmed. 

The défendant in error was plaintiff in the court below In thls action, there 
brought against the présent plaintiffs in error as défendants, to recover for 
the loss of hls son's earnings from the tlme that he was run over and killed 
by an englne of the Chicago, Milwauliee & l'uget Sound Railway Company 
to the tlme he would otherwise hâve attalned hls niajorlty. The jury awarded 
the plaintiff damages in the sum of !f2,i30O, which amount the trial court ruled, 
on motion made for a nevv trial, was excesssive to the extent of $1,000. The 
excess was remitted by the plaintiff under permission granted In an order 
of the court, and judgment was entered for the plaintiff for $1,500 and costs. 

®»Por other cases see same topic & KEÏ-NUMBEH in ail Key-Numbered Dlgeats & Indexes 
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"déorgê F. Sheltbn, Fred J. Furmai'i, and A. J. Verheyen, ail of Butte, 
Mont., fofplaititiffs in eri'orv ' 

B. K! Wheeler and Jdrties H; Baldwin, both of Butte, Mont., for 
défendant in error. '■ . : ■ 

Bef^Jre GILBERt, RQSS, aiid HUNT; Circuit Judges. 

ROSS, Circuit JudgQ ■ (af ter stating;the facts as above). The only 
point rnade on behalf of ttie plaintifs in error that we think worthy of 
meiition. is thç contention that neither the complaint as amended npr 
the CAiidence. justified; thcfirpcovery .on the ground that, the défendant 
f.ailway.conipany had *'the l?ist clear: chance" to avoid the jtatal çpl7 
Usion, and, negligently failedi in its duty to, do ,sq — the pleading ,àhd 
the évidence béing based on t^at. 4octrii;i^. , ■ r i , 

[1] In.effeçt, the axnenfJediCQniplaint/.^lleges, th^t^at the tirrie of 
the laccident the depeased vy^çf abolit tKe âge oïl 5 years ; that the 
d,içfendant Woods was the ,l,ocqrnoti,yè ^pgiriéer in charge of the engihe, 
and the défendant Chàppell was foréman of the enginè crew. ànd wap 
riding upon the engine operated by Woods, and directed its rnove- 
ments ; that at about 4 o'clock in the mornihg of KTovember 5, 1912, 
the boy was riding in an incloaed milk wagon drawn by a pair of horses 
which he was driving, and going in a northerly direction on Montana 
Street in thçcityof. Butte, Moixt^., toward, and near the intersection of 
the railway company's tracks with the said streét, and was not ob- 
servant of ihe ■ approach of the ; train passing along the track in a 
westerly direction, the engine of which train, in charge of Woods and 
Ohappell, was being used at th& time for switching purposes in the 
yards of the railway cornpany ; that both the engineer and Chàppell 
saw the bOy coming directly in the path of the engine, ànd that he was 
in danger, of being struck by it, and that the boy was "unobservant 
■of the approach of the said engine," and, after^so seeing the danger, 
negligently drove the engine against the vehicle ■ in which the boy 
thert was, ' wîthdU't giving him àny warning of the approach of thé 
tra,in, and without lowering the gâtes which were at tlie said èross- 
irig; and that by reason of the, said négligent opération of the engine 
theboy was so injured that bis death resulted therefrom. We see 
nothing lacking in thèse allégations to constitute a cause of action. 

■ [2} It appears from thç évidence that at the time of the accident 
the engine was going westerly and backing, drawing 12 cars loaded 
with coal and coke, while the boy with the team was approaching the 
crossing on a road runping northerly. East of the crossing, and ex- 
tending to within a few hundred feet of it, there was a curve in the 
railroad, and there was also a slight grade there. The night was clear 
and crisp— cold enough for some frost on the rails: WoOds, the en- 
gineer, was at his place in the cab, and Chàppell was standing on a 
running board at the rear end of the engine to give the engineer such 
warnings as should be needed. The .testimony of both of those nien 
was given, as well as that of other witnesses. 

According to the testimony of the engineer, before reaching the 
curve the train was moving at about 8 miles an hour, when he applied 
a little air to the brakes in order to take the curve properly, which 
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reduced the speed to about 6 miles an hour. No sand was applied for 
the reason, as stated by the engineer, that in rounding the curve the 
pipes would bave thrown the sand outside of the rails ; but there was 
other testimony that some sand would hâve fallen upon the rails. 
While on the curve, and whên, according to the testimony of Chap- 
pell, about 400 feet from the trossing,, theusual crossing signal of 
the road in question was given, consisting of one long and two short 
blasts. 

Chappell testified, among other things, that he first sâw the team 
whert the train reached the point where the view was unobstrUcted, at 
a distance of about 330 to 340 feet; that it was going at a little jog 
of a trot of about 4 miles an hour, which was not slackened ; that lie 
could see that the Unes were slack. "1 could see the Unes," said the 
witness, "after I— I don't know just what the distance was that I could 
see the lines, but the slack wa^n't taken out of them at the point where 
I could see them. There was never any effort on his part made to 
stop that I could see. There was no effort, and the team wasn't çheck- 
ed at any time ; they continued in their same gait ail thc'time that I 
seen them, until the engine struck the wagon." Chappell also tes- 
tified that at the time of the collision the train was going about 5 miles 
an hour. 

Neither Chappell nor the engineer, according to their testimony, 
saw the boy at ail ; but the engineer testified that he also saw that 
the lines were slack when he got within about 75 feet. and that the 
horses did not slacken their speed at ail until the accident happened. 
He f urther testified as f oUows : 

"When I got within about 150 feet or 200 feet of the crossins;. I see a^ teairi 
(Iriving up there. aloug the road. The team was approiichiiig at a pretty 
fair trot ; I should judge the team was going à miles an hovu'. It was a 
covered wagon. I did not sée any driver then. I flrst saw the occupant oî 
the wagon after we stopped, and I got ofC of the engine and went back and 
met Mr. Chappell, and we went back to where the l)oy was laylng het\\een 
the cars ; that Is the flrst time that I saw anybody." 

Chappell testified, among other things, that when he gave the first 
signal to the engineer to slow up he was approximately 150 feet east 
of the crossing, and that when he gave the signal to stop he was from 
75 to 100 feet from the crossing; that there was what is called a 
stopcock on the back of the engine, about a foot away from where 
he was standing, the opening of which would hâve enabled the engine 
to bave stopped quicker, which stopcock he f ailed to open ; that he 
did not "realize that it was necessary, as the engineer could work the 
brakes from the engine with the same effect as opening the angle cock, 
until it was too late for me to reach down and open it with my hand," 
but that before jumping he tried to kick it open, laut failed. 

The engineer, Woods, also testified that when he got within 75 feet 
of the crossing, and saw that the team sliowed no signs of stopping, 
he did everything in his power to stop the engine ; "that is," said the 
witness, "I throwed the air in the emergency ; that is ail that I could 
do. At that time the bell was ringing ; the bell was ringing at the 
time of the collision. I observed the rails after the accident ; when I 
got ofE the engine I noticed they were f rosty. I did not use sand that 
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morning ; it was on a curve ; there was no use using sand, on account 
of the pipes are bent so that it would just throw it to the side of the 
rail." 

There was also testimony given tending to show that, at the speed 
at which the train was moving at the time in question, it could hâve 
been stopped within from 15 to 25 feet; and Chappell testified that 
it could hâve been stopped within from 25 to 40 feet. There can, of 
course, be no doubt that the boy was guilty of contributory négligence ; 
but his péril, according to the testimony, being known to the oper- 
ators of the train, whether or not the company had the last clear chance 
to avoid the accident was, in view of the évidence, a quer'ion.for the 
jury. Great Northern Railway Co. v. Harman, 217 Fed. 959, 133 
C. C. A. 631, L. R. A. 1915C, 843, and numerous cases there cited. 

The instructions upon that question given to the jury by the court 
below were f ull, clear, and correct, and we must, accordingly, affirm 
the judgment. 

The judgment is aflSrmed. 



MATTERS V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. July 11, 1917.) 

No. 4026. 

1. Cbiminal IjAW ®=>278(1) — Pleas in Abatement — Irreoulabity in Deaw- 

IKG OF Grand Juby. 

The right to file a plea In aliatemeut for irregularity In drawing the 
grand jury, raonths after the indietment was retumed, is not absolute, 
but subject to the Sound discrétion of the court, and its refusai to rule 
on such a plea, filed without leave seven months after the indietment was 
returned, and after two prior pleas had been ruled on, was not error. 

2. Banks and Basking iS=»2.57,(3)— Iîvidence — Helevancy. 

On the triai of an indietment charging a violation of the national 
banking law (Rev. St. § 520» [Comp. St. IdUi, § 9772]), by alding and k- 
ducing the président of a national bank to issue a certificate of deposlt 
without considération to the bank, which défendant nsed in part pay- 
meiit of an indebtedness of his own, évidence showing the entire. transac- 
tion between défendant aud his eredltor, who was a widow, and tending 
to show that he attehipted to defraud her, was irrelevaht to the issue, 
and its admission was prejudicial error. 

In Error to tlie District Court of the United States for the District 
of Nebraska; F. A. Yourtians, Judge. 

Criminal prosecution by ' the United States against Thomas H. 
Matters. Judgment of conviction, and défendant brings erxor. ' Re- 
versed. 

lohn L. Webster, of Omaha, Neb., for plaintiff in error. 
À..W. Dane, Sp. Asst. U. S. Atty., of Dincoln, Neb. (T. S. Allen, 
U. S. Atty., of Lincoln, Neb., on the brief), for the United States. , 

Before HOOK, SMITH, and CARDAND, Circuit Judges. 

CARLAND, Circuit Judge. Matters was. convicted and sentenced 
upon an indietment which in 20 counts charged him with violating 

^=3For otlier cases see same toclc & KEY-NUMBER In ail Key-Nuœberecl D!ge3ts & Indexe» 



MATTERS V. UNITED STATES 737 

section 5209, Rev. St. (Comp. St. 1916, § 9772). The indictment was 
attacked by motion to quash and by demurrer. The ruling of the trial 
court in sustaining the indictment is assigned as error, but counsel hâve 
net seriously pressed the assignment, further than to draw our atten- 
tion to what seems to counse! a misconception on the part of the trial 
court of the essential éléments of the crime denounced by the statute. 
We hâve examined the indictment and hâve no doubt of its suffi- 
ciency. 

[1] The indictment was returned on June 8, 1914, and on Decem- 
ber 19, 1914, counsel for défendant, without leave of court, filed a 
third plea in abatement. The trial court refused to rule upon this 
plea, and its refusai is assigned as error. The right to file a plea in 
abatement for irregularity in the drawing of the grand jury, so long 
after the return of the indictment, was not absolute, but was subject 
to the Sound discrétion of the trial court. Its refusai to rùle upon 
the plea was équivalent to a refusai to allow the plea to be filed. In 
view of the fact that there had been two prior pleas in abatement ruled 
upon, and that the third plea was presented more than 7 months after 
the indictment was returned, there was no error in the refusai of the 
court to consider the plea. Agnew v. United States, 165 U. S. 36, 
17 Sup. Ct. 235, 41 L,. Ed. 624; Lowden v. United States, 149 Fed. 
673 ; Moffatt v. United States, 232 Fed. 522, 146 C. C. A. 480; United 
States V. Rintelen (D. C.) 235 Fed. 787. 

The sixteenth count of the indictment charged Matters with aiding 
and abetting one Luebben, président of the First National Bank of 
Sutton, Neb., in the misapplication of the funds of the bank, with 
the intent on the part of each to injure and defraud the same. It 
was alleged in this count that Luebben as président, without any 
considération passing to the bank from any one, on June 4, 1913, is- 
sued a certificate of deposit at the request of Matters, payable to 
the order of one Mary E. Johnson, for the sum of $1,500; that Mat- 
ters delivered the certificate of deposit to the payée thereof in pay- 
ment of a debt and obligation owing by Matters to said Mary E. 
Johnson; that the amount of said certificate was subsequently paid 
by Luebben as président of the bank to the payée, without any con- 
sidération passing to the bank therefor. Matters at the trial did not 
dispute that the certificate of deposit was delivered by him to Mary 
E- Johnson in part payment of his personal debt, but contended that 
the certificate was obtained from the bank in a legitimate way. The 
prosecution, for the purpose of proving the charge made in the six- 
teenth count, placed Mary E. Johnson, the payée named in the cer- 
tificate of deposit, upon the stand as a witness. Her testimony, re- 
duced to narrative form, covers over 20 pages of the record, and can- 
not be detailed in this opinion. It is sufiicient to say, however, that 
the witness, over the repeated objections and exceptions of counsel for 
Matters, was allowed to narrate the history of a financial transaction 
between herself and Matters, extending over a period of 3 years and 
6 months prior to the issuance of the certificate of deposit. 

The witness was allowed tO testify that the debt of Matters to her 
was originally contracted early in the year 1910, by the delivery by 
244 r.— 47 
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her to Matters of $2,500, the proceeds of her husband's life insurance, 
upon the représentation by Matters tliat he would invest the money 
in Dakota lands and would double the money in a year, and that he 
would return it to the witness at any time on 30 days' notice ; that 
when the year expired she asked Matters for a return of the money, 
but was put ofï^ f rom time to time until about the middle of December, 
1912, upon the plea that sales had not been good; that at this time 
some of her friends undertook to assist her in securing the return of 
the money; that Matters finally promised to pay her the money on 
a particular day, and on that day she went to see him accompanied 
by Mr. Burkett and Mrs. Edwards. On that occasion, although Mat- 
ters declared he had the. money, he refused outright to pay the wit- 
ness anything, for the reason, as he said, that he had not been given 
the proper notice ; that Matters and the witness were members of the 
same church ; that, when she was unable by her own efforts to obtain 
the repayment of the money from Matters, she took the matter to 
the church, and later she went to Matters' office, accompanied by the 
pastor and three members of the church, and that on this occasion 
prayer was offered up that Matters might be made to see the errors 
of his ways and repay the jnoney ; that the witness told Matters that 
he would sell his soûl for a mess of pottage; that at this last inter- 
view Matters demanded an additional 30 days' time, and insisted upon 
writing the notice to be given by the witness to Matters that he should 
repay the money ; that in writing fhis notice he incorporated what 
purported to be a receipt for a mortgage which the witness never 
had seen, and purporting to be signed by parties of whom she never 
had heard. In the brief of learned counsel for the government, the 
f ollowing observation is made in regard to this paper : 

"The date of this wîis February 17, 1913. and was transparently an artful 
attempt to shlft the form of the obligation, and to get away from the real 
character of the indebteUness." 

The witness was further permitted to testify that the monev was 
not paid at the expiration of 30 days, and about April 9, 1913, the 
witness went again to the office of Matters, accompanied by E. G. 
Jones; that the witness had visited the office of Matters for the pur- 
pose of coUecting this money hundreds of times; that finally, upon 
the advice of Mr. Jones, the witness received from Matters, in set- 
tlement of her indebtedness against him, not only the $1,500 certificate 
of deposit, mentioned in the sixteenth count, but also another certifi- 
cate of deposit, issued by the Sutton National Bank, for $2,000; that 
the certificate for $2,000 was unpaid when the bank failed ; that wit- 
ness received from Matters a deed for 160 acres of land in Banner 
county, Neb., on account of the certificate for $2,000; that she was 
never satisfied with the settlement, and had never been able to sell 
the Banner county farm for anything. 

[2] If counsel for the government make the argument to us that 
the writing of the paper on February 17, 1913, was transparently 
an artful attempt to shift the form of the obligation and to get away 
from the real character of the indebtedness, it is very easy to infer 
what use was made of ail this testimony before the jury. Matters 
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was not on trial for defraudîng or attempting to defraud a widow of 
the life insiirance money of her husband, and we think it was clearly 
prejudiciai error to allow the whole transaction betwèen the witness 
Mary E. Johnson and Matters to be investigated. The average citizen 
rightfnlly has little patience with those.vvlio violate- the laws which 
regulate the banking institutions of the country, and for this ireason, 
in this class of cases especially, the évidence should be confined to 
the allégations of the indictment. 

It is claimed by counsel for the government that the évidence was 
relevant upon the question of the intent of the défendant in securing 
the issuance of the certificate of $1,500, for the reason that it showed 
that Matters was embarrassed and unable to pay his debts. ■ We -are 
of the opinion thatj conceding the insolvency of Matters was ma- 
terial to the inquiry before the court, it did not justify the admission 
in évidence of the whole history of the transaction between Mary Ë. 
Johnson and Matters. The primary efïect of the évidence was to âhow 
thaf Matters had attempted to defraud Mrs. Johnson out of her money. 
The efïect, if any, of the évidence upon the real issue in the case 
being tried was so incidental and Small that it would be lost, so far 
as the jury was concerned, in the présence of those features of the 
testimony to which we hâve adverted. The introduction of the évi- 
dence in our judgment prevented a fair trial. 

There are many other grave errors assigned in the record, but as 
there must be a new trial, and the errors complained of may not occur 
again, we do not find it necessary to consider them. ■ 

For error in the admission of the testimony heretoforé described, the 
judgment below is reversed, and a new trial ordered. 



WHITE, Immigration Com'v, v. TOM YUEN. 

(Circuit Court of Appeals. M]itli Circuit. August 6, 1017.) 

No. 2770. 

Aliène <©=32(8) — Déportation of CiiiNESE— Sufficien'cy of Ibestification 
— Statute. 

Tlie mère ex parte stateinent of a résident of Mexico tliat lie was a 
policeniau tliere, and, wlieu sliowu a piiotograpli, stated tliat lie knew tlie 
original, and had seeu liim at a race track in Mexico seveu or eight 
montlis before he niade the statement, the Identification from the photo- 
graph not being niade in tlie présence of its original, a Chinese souglit to 
be deported for liavlng entered the United States froni Mexico in viola- 
tion of Chinese l<:xclusion Act Sept Vi, 1888, c. 1015, § 7, 25 Stat. 47!» 
(Conip. St. 1016, § 4,'J08), was not sufficient légal foundatiou for an order 
of déportation. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Dooling, 
Judge. 

Pétition for habeas corpus by Tom Yuen against Edward White, 
as Commissioner of Immigration at the Port of San Francisco. From 

<S=jFor other cases see same toplc & KEY-NUMBKR in aU Key-Numbered Digests & Indexes 
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an order for petitioner's discharge, the Commissioner o£ Immigration 
appeals. Order affirmed. 
See, also, 230 Fed. 656. 

John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellant. 

John h. McNab and Timothy Healy, both of San Francisco, Cal., 
for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. In August, 1915, Tom Yuen, a Chinaman, 
was arrested at Los Angeles charged with having re-entered the United 
States in violation of section 7, Chinese Exclusion Act of September 
13, 1888, being a Chinese laborer who failed to produce to the proper 
officer the proper return certificate, and with having entered the United 
States in violation of section 36, Immigration Act February 20, 1907, 
c. 1134, 34 Stat. 908 (Comp. St. 1916, § 4285). Section 7, referred to, 
provides, among other things, that no Chinese laborer shall be per- 
mitted to re-enter the United States without producing to the proper 
officers the return certificate conforming to prescribed requirements. 
If he possesses such certificate, he may be readmitted only at the point 
from which he departed the United States. After Tom Yuen's arrest 
there was an investigation before the immigration authorities, and it 
resulted that finally it was found that he had entered the United States 
from Mexico near El Paso, Tex., without inspection, about August 1, 
1915, and re-entered in violation of section 7 of the exclusion act of 
September 13, 1888. The Secretary of Labor issued a warrant of 
déportation. Tom Yuen then applied for a writ of habeas corpus be- 
fore the District Court at San Francisco, and set up that he had not 
had a fair and impartial trial and hearing by the immigration officers. 
His particular complaint was that there was no évidence that he had 
entered the United States within the last three years preceding the date 
of his arrest by the authorities; that he had resided in the United 
States as a registered Chinese laborer, having been registered at New 
York on March 2, 1894, and that he was the holder and owner of 
Chinese laborer's certificate of résidence No. 28667. The commis- 
sioner of immigration at San Francisco denied the averments of the 
petitioner with respect to illégal détention, and by stipulation the testi- 
mony, évidence, exhibits, and record had and taken at the hearing be- 
fore the immigration officiais were made part of the record and sub- 
mitted to the District Court. The court held that the petitioner was 
illegally restrained as alleged in his pétition, and ordered his discharge. 
The commissioner of immigration appeals. 

At the examination before the immigration officiais the alien said 
that he had entered the United States at San Francisco about the year 
1882 ; that he went from San Francisco to New York and remained in 
New York fourteen or fifteen years; that he then returned to San 
Francisco for a few months, and then went to Lordsburg, N. M., where 
he lived continuously for six or seven years working at night in a 
restaurant owned by Tom Tong ; that he went from Lordsburg to Los 
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Angeles, where he was arrested. It is admitted that when arrested he 
had in his possession laborer's certificate of résidence 28667 issued to 
Tom Yuen, laundryman, 264 West Forty-Seventh street in New York, 
March 21, 1894. He denied that he had ever been to Mexico. Several 
persons, Chinese and others, testified before the immigration authori- 
ties that they had never seen or heard of Tom Yuen at Lordsbnrg; 
on the other hand, some Chinamen and a Mexican, one Marquez, stated 
by affidavits filed that they had known and seen the man in Lordsburg 
for some years preceding July, 1915. The only direct évidence that 
Tom Yuen was seen in Mexico was an ex parte statement by M. O. 
Acosta, of Juarez, who said that he was a policeman at Juarez, and 
when shown a photograph of the alien said that he knew the original 
of the photograph, and had seen him at a race track in Juarez in the lat- 
ter part of December, 1914, and the early part of January, 1915, or 
seven or eight months before he made his statement. 

The issues in the case are very close to those presented in Backus 
V. Owe Sam Goon, 235 Fed. 847, 149 C. C. A. 159, recently decided. 
That was the case of a Chinaman, laborer, ordered deported, and who 
applied for habeas corpus. The order of déportation was based upon 
the ground that the alien had entered the United States from Mexico 
in violation of section 7 of the before-mentioned act, without produc- 
ing the proper return certificate. We there quoted the several perti- 
nent provisions of the Immigration Act of 1888 and 1907 and the 
amendments, and held that the mère statement of one in Mexico who 
identified a photograph of the accused Chinaman, the identification 
from the photograph not being made in the présence of the accused, 
and with no opportunity in the accused to examine the identifying 
witness concerning the statements he makes, is not a sufhcient founda- 
tion for an order of déportation under the Chinese exclusion law, and 
said: 

"As lias been repeatedly stated, it Is not our functlon to weigli tbe évidence 
In this class of cases ; but we uia.y jii-oiierly consider tlie jui'isdictional ques- 
tion of law wlietber tbere was évidence to sustain tlie conclusion that the ac- 
cused was in tbe t'nitod States in viobitioii of law and sul).iect to déportation 
under section 21 of tbe Ininiifçration Act. In tlie absence of tlie best évidence 
attainable to sustain tlie sanie, we uiay also eoïK'lude tbat tbe order of dépor- 
tation was arbitrai-y and uiifair, and subject to judicial l'eview." 

Counsel for the appellant make the point that the order of déporta- 
tion of the Secretary of I<abor was based also upon the ground that 
Tom Yuen was in the United States in violation of Act Feb. 20, 1907, 
34 Stat. 898, having entered in violation of section 36 thereof without 
the inspection required by the act of ail aliens, including Chinese, and 
argue that a finding in accordance therewith is sufficient to support the 
order of déportation. Section 36 (4285) provides in part that an alien 
who enters the United States except at the sea ports thereof or at such 
places as the Secretary of Labor shall designate, shall be deported as 
provided by sections 20 and 21 of the Immigration Act (Comp. St. 
1916, §§ 4269, 4270). But, as we bave found that there was no suffi- 
cient showing that the Chinaman ever entered the United States from 
Mexico, there is no sustained premise upon which the contention can 
rest. 

The order appealed from is affirmed. 
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MOK NUEY TAU v. WHITB, Immigration Commlssioner. 

(Circuit Court of Appeals, Nintli Circuit. August 20, 1917. Keliearing Denled 

October 8, 1917.) 

No. 2944. 

1. AlIENS ®=32(2) rVEPORTATION— JUBISDICTION OF EXECUTIVE DEPARTMENT. 

A Oliinese alien wlio secured' a^linissioii iiito tlie IJuited States In viola- 
tion of any of tlie provisions of Immigration Act Feb. 20, 1907. c. 1134. 34 
Stat. 898, may be deported on an order of tlie Commissioner of Labor un- 
der section 20 of tliat act (Comp. St. 1916, § 4209), at any time witliia 
three years. 

2. Aliens <g=»32(8) — Proceedings for Déportation— F airness of Heabing. 

Proceedings for déportation of a Clilnese persoii held not unfair, and 
an order of déportation IkU sustained by the évidence. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. Dooling, 
Judge. 

Habeas corpus proceedings by Mok Nuey Tau against Edward 
White, Commissioner of Immigration for the Port of San Francisco. 
Frorh an order denying his pétition, petitioner appeals. Affirmed. 

Geo. A. McGowan, of San Francisco, Cal, for appellant. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. On November 9, 1915, the appellant, 
then nine years of âge was admitted to the United States as the 
foreign-born son of Mock Juck, who was a native-born citizen of 
the United States residing at Oakland, Cal. A month after his ar- 
rivai he went from San Francisco to the state of Alabama, where 
seven months later he was arrested on the executive warrant of the 
Secretary of Labor and was ordered deported on the ground that he 
was an alien found in the United States in violation of the act of 
February 20, 1907, as amended by the act of March 26, 1910 (36 Stat. 
263, c. 128 [Comp. St. 1916, §§ 4244, 4247]). He appeals from the 
order of the court below sustaining a demurrer to his pétition for a 
writ of habeas corpus. 

[1] It is contended on behalf of the appellant that if he is illegally 
in the United States he is entitled to bave that fact determined by 
the judicial branch of the government, and that the Secretary of Labor 
is without jurisdiction. The contention cannot be sustained. In 
United States v. Wong You, 223 U. S. 67, 32 Sup. Ct. 195, 56 L. Ed. 
354, it was held that Chinamen who had entered the United States 
surreptitiously, in a manner prohibited by section 36 of the Immigra- 
tion Act of February 20, 1907 (Comp. St. 1916, § 4285), were sub- 
ject to be deported by the Secretary of Commerce and Labor under 
the provisions of that act. Section 20 of the act provides that any 

®=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Uigeata & ludexe» 
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alien who shall enter the United States in violation of law shall, 
upon the warrant of tlie Secretary of Commerce and Labor, be taken 
into custody and deported to the country whence he came, at any time 
witliin three years aftcr the date of his entry into the United States. 
The appcllant, if the charge is true that he "secured admission by 
fraud, not having been, at the time of entry, the minor son of a mem- 
bcr of Ihe exempt classes," came in violation of that section of the 
immigration Act of 1907, and is s'ubject to déportation as provided 
in ihat act. lîackus v. Owe Sam Goon, 235 Fed. 847, 149 C. C. A. 
159. 

|2] It is contcnded that the hearing was unfair, in that no oppor- 
tunity was given the ap])ellant to be represcnted Iw coimsel iintil after 
he had been subjected to an examination. It a])pears that at the 
close of his examination the appellant was informed that the war- 
rant of arrest provided that he might be released on a bond in the sum 
of $1,000, and he was asked if he had friends who would give the 
bond, rie answered : "Yes, Loo Yut is looking after that for me." 
And when he was informed that he had the right to be represcnted 
by an attorney, and asked if he wished to avail himself of that right, 
he said : "I don't understand that. I will see Loo Yut." Loo Yut 
was thereupon exaniined. He testified that the appellant was living 
with him at Alexander City, that Mock Juck was the appellant's fa- 
ther, and that he had corresponded with Mock Juck, who resided at 
Oakland, Cal. Loo Yut, when he was informed tKat the appellant, 
when told that he had tlic right to be represcnted by an attorney, 
had said that he would see him (Loo Yut) about it, answered: "No, 
I will not employ a lawyer now. I will wait and see what they do in 
Washington." The appellant was then released on a bond in the sum 
of $1,000, to obtain which Loo Yut deposited $1,000 in cash. 

The proceedings before the immigration officiais are not required 
to conform to judicial procédure. It was not necessary that the ap- 
pellant be represcnted by a guardian ad litem. It was proper to sub- 
ject him to an examination. He was not entitled to be represcnted by 
an attorney at the preliminary examination. Low Wali Suey v. Backus, 
225 U. S. 460, 32 Sup. Ct. 734, 56 L. Ed. 1165. The examination fur- 
nishes no évidence that any unfair advantage was taken of him. He 
was called upon to answer the same questions which he had answered 
eight months before on his application for admission. His answers 
were widely différent from those which he had given before. It was a 
legitimate inference which the ofïicers drcw from the wide and marked 
discrepancies between tlie answers that the appellant had been coached 
for his prior examination, and that in the interval he had forgotten 
what he had been taught to say. It would serve no useful purpose to 
review the discrepancies in détail. They were sufficient to justify the 
conclusion that the appellant had secured admission to the United 
States through fraudulent représentations. The fact that the inspec- 
tor in charge added that since the hearing information had been ob- 
tained, to the etïect that the appellant was the son of Loo Gee of 
Birmingham, Ala.,and that Loo Yut was his uncle, and that the infor- 
mation was received in a confidential manner from one Chung Kee 
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L,ung, "but no statement could be secured from him for obvions rea- 
sons," does not appear to hâve influenced the final décision. 

The discrepancies in the appellant's statements are sufficient to an- 
swer the contention of his counsel that the warrant of de^jortation was 
unsupported by évidence. 

The judgment is affirmed. 

ROSS, Circuit Judge (concurring). I concur in the judgment and 
the opinion of the court, except in that clause thereof which holds that 
the appellant 'Vas not entitled to be represented by an attorney at 
the examination." 



THE SAMARINDA. 

(Circuit Court of Appeals, Fourth Circuit. July 24, 1017.) 

No. 1523. 

Collision <S=>M — Ovektaking Vessels — Fault. 

A collision between an overtaking and the overtaken vessel in a 
chaniiel at least 600 feet wide held to liavo been due solely to the fault 
of tlie overtaking ressel, wliich was mucli the larger, In changing her 
course more thaii was necessary at a bend lu the channel, so as to con- 
verge on the course of the smaller vessel, although the tvvo had beeu 
runuing side by side for two miles. 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Suits in admiralty for collision by C. W. Visser, master and claim- 
ant of the steamship Samarinda, and the Kingdoni of the Netherlands, 
against the steamer Brandon, the New England Coal & Coke Com- 
pany, claimant, with cross-libel against the Samarinda. Decree for 
respondent and cross-libelant, and libelants appeal. Afiirmed. 

For opinion below, see 237 Fed. 252. 

R. E. I-^ee Marshall, of Baltimore, Md., for appellant Visser. 

John Henry Skeen, of Baltimore, Md., for appellant The Kingdom 
of the Netherlands. 

Edward E. Blodgett, of Boston, Mass. (Blodgett, Jones, Burnham & 
Bingham, of Boston, Mass., on brief), for appellee. 

Before PRITCHARD and WOODS, Circuit Judges, and DAY- 
TON, District Judge. 

DAYTON, District Judge. A collision occurred on May 30, 1916, 
about 4 :25 p. m., nearly opposite buoy C-l-B in the turn between 
Brewerton channel and Cut-Ofï channel in the Patapsco river, be- 
tween the Dutch steamer Samarinda and the American steamer Bran- 
don. Both ships were full loaded; the Brandon with coal, the Sama- 
rinda with grain belonging to the kingdom of the Netherlands. Both 
ships were badly damaged, and a loss on the cargo of the Samarinda 
was sustained by the owner thereof. In the coUrt below libel and 

<g=3For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digesta & Indexes 
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amended libels were filed by the master and claimant of the Samarinda 
against the Brandon, by the New England Coal & Coke Company, sole 
owner of the Brandon, against the Samarinda, and by the kingdom 
of the Netherlands, as owner of the cargo on the Samarinda, against 
the Brandon. The usual order of consohdation was made, a hearing 
in open court had, and the matter cornes hère on appeal f rom the lower 
court's decree ascertaining the Samarinda to hâve been solely in fault. 

The Brandon was much the smaller vessel. She left her anchorage 
first. At the entrance of the Ft. McHenry channel she was at least 
three-fourths of a mile ahead of the Samarinda; but the latter, being 
the faster vessel, gained on her until, after passing the turn buoy 
marking the intersection of the Ft. McHenry with the Brewerton 
channel, the Samarinda was not more than half a mile behind. There 
she gave the passing signais, wliich were answered by the Brandon. 
The Samarinda came up with the Brandon about opposite the entrance 
to the Sparrows Point channel, something like a mile and a half f rom 
the point where the passing signais were exchanged. Instead, however, 
of passing each other, the two vessels for the next 2 miles ran side by 
side in Brewerton channel. This channel was 600 feet wide. The 
Brandon was on the starboard and the Samarinda on the port side of 
the channel's center line, and each claims to hâve run within from 40 
to 75 feet of the buoys on their respective sides. They must hâve 
been, therefore, from 300 to 400 feet apart. The engines of neither 
of the vessels were touched until shortly before the collision, when 
those of the Samarinda were speeded up and those of the Brandon 
slowed down. Under ail ordinary conditions the Samarinda at the 
point of collision should hâve been more than a quarter of a mile be- 
yond the Brandon. It is impossible to definitely détermine why she 
was not. In our view of the case it is not necessary for us to attempt 
to account for this anomalous situation. 

Side by side the two ships came to the Turn channel, which is 1% 
compass points more southerly than the Brewerton. Hère both ships 
changed course, the Brandon making a very natural and obvions 1%.- 
point change in order to conform to the course of the channel, which 
kept her course still only about 50 feet from the channel buoys on her 
side. On the other hand, the Samarinda changed her course 2 full 
points, which inevitably caused her to converge to the extent of a 
quarter compass point upon the course of the Brandon. In the distance 
from buoy 3-B, where this change was made, to 1-B, where the colli- 
sion occurred, this convergence reduced the distance between the ships 
140 feet. At the time of the collision the ships were not to exceed 
160 feet, and more likely not more than 60 feet, apart. The Samarinda 
had forged ahead about two-thirds of her length, or 300 feet. Then 
it was that the bow of the Brandon sheered in and struck the Sama- 
rinda with her anchor and the bluff of her bow about 68 feet forward 
of her stern. The contest in the case bas waged over the inducing 
cause of this action on the part of the Brandon ; she claiming that it 
was inévitable by reason of the suction force exerted over her, the 
smalîer vessel, by the much larger one. On the other hand, the Sa- 
marinda charges it was either deliberate or the resuit of insufficient 
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rudder area, by reason of which she steered badly, and was liable to 
and did get out of hand and control. 

In our judgment the learned judge who heard the cause below justly 
and rightly reached the conclusion that the fault was that of the Sama- 
rinda in clianging its course, after running side by side for 2 miles 
with this smalier vessel, so as to converge upon and bring about a con- 
dition where she must either pass or crowd the Brandon out of her 
course in the channel, or run the risk of the collision which occurred. 

We cannot more clearly and concisely set forth the reasons for this 
conclusion than bas been done by the trial judge in thèse words: 

"Doubtless the 2-polnt change by the pllot of the Samurinda was the one 
usually there inade. Under ordinary clrcumstances, It is a con veulent one. 
An inspection of the chart will show that such change would briug the Saina- 
rinda to tlie entranee of the Cut-Oft ehanuel on the starboard side of the 
channel, the proper position for her to take wlth référence to vessels which 
might be coming up inward bound. But the saine Inspection will show that 
there was no necesslty to make such a change in course when it was 
niade, for the buoy Une on the northern and easternniost or Samarlnda side 
of the Brewerton channel extends more than a half a mile beyond 3-B to 14 K, 
and there was plenty of rooni for the pllot of the Snmaiinda to keep entlrely 
clear of the course of the Brandon. In view of the proxlmity of the latter 
vessel, the Samarlnda had no right to put herself on a course which would 
necessarily converge upon that of the Brandon. Of coui-se, if the Samarlnda 
drew ahead of the Brandon sufficlently to be clear of her before she came 
close enough in any wise to enibarrass her navigation, no harm would resuit ; 
but when the Samarlnda chose unnecessarily to hiy her course toward that of 
the Brandon, she, the overtaking vessel, assumed an.v risk which that ma- 
neuver might occasion. In view of the way in which the tvv'o vessels had kept 
side by side for 2 miles or more, the pilot of the Samarlnda was not justlfled 
in assuming that, before the two courses came close together, he would be 
well ahead of the Brandon and out of her way. It Is true that the Samarlnda 
was the faster vessel, and he not unlikely knew that fact ; but, if he did 
kuow it, he should also hâve appreciated that something out of the ordinary 
was happening, -s^hen the two ships had for so long kept side by side. The 
wideuing of the channel at the tlme gave hhn an opportuiiity to break what- 
ever force was keeping the two vessels together, by putting a greater dis- 
tance between them. He declded to bring them close together." 

The decree appealed from will be in ail respects affirmed. 
Affirmed, 



QUAN YOU V. Win TE, Innnigratlon Coni'r. 

(Circuit Court of Appeuls, Xinth Circuit. August 20, 1917. Kehearing Denied 

October S, 1917.) 

No. 294.J. 

1. Aliexs i®=5,'î2(2) — Déportation or Cuinese— Jurisdictiox. 

The Commlssioner of J-abor has authority, under luuiiljiratlon Act Feb. 
20, 1907, c. 1134, § 20, 34 Stat. 904 (Conip. St. 1916, § 42«9), to order the 
déportation of a Chlnese alien found illegally in this country, wlthiu 
three years after hls entry. 

2. Aliess <S=>32(8) — PEOCKEmNCiS fob Déportation of Ohinese— Faibness 

01' Heabino. 

Proceedings for déportation of a Ohinese alien held not uufuir, and an 
order for hls déportation sustained by the évidence. 
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Appeal from the District Court of the United States for the First 
Division of the Northern District of CaUfornia; Maurice T. Dooling, 
Judge. 

Habeas corpus by Quan You, otherwise known as Low June, agamst 
Edward White, Commissioner of Immigration at the port of San 
Francisco. From an order dismissing the pétition, petitioner appeals. 
Affirmed. 

Geo. A. McGovvan, of San Francisco, Cal., for appellant. 
John W. Preston, U. S. Atty., and Casper A, Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The judgment from which this appeal cornes 
sustained a demurrer to a pétition in behalf of Quan You, otherwise 
known as Low June, a native of China, for a writ of habeas corpus, 
and dismissed it. 

[1] This Chinese alien was ordered deported by the Secretary of 
Labor on the ground that he was found to be illegally in this country, 
and the fîrst of the two points made in support of the appeal is that 
the secretary had no jurisdiction in the premises, and that the person 
so charged to be illegally in the United States was entitled to hâve the 
fact determined by the judicial branch of the government. That point 
is well answered by the cases of Backus v. Owe Sam Goon, 235 Fed. 
847, 149 C. C. A. 159, and United States v. Woy You, 223 U. S. 67, 
32 S'up. Ct. 195, 56 L. Ed. 354. 

[2] The only other point made on behalf of the appellant is that 
the hearing of the question before the executive officers of the govern- 
ment was unfair, in that he was not "notifîed of his right to inspect the 
record, or being informed of the évidence presented against him, or of 
his right to be présent at any future hearings to be had, and being pre- 
vented by the inadequacy of his arraignment from knowing how he 
could be benefited by having counsel to défend him." The record shows 
that it was stipulated by and between the attorneys of the respective 
parties that the original immigration record should be considered as 
part and parcel of the pétition for the writ of habeas corpus, and that 
record was . so considered by the court below, and has been brought 
and submitted hère, pursuant to the same stipulation. 

Rule 22, promulgated by the Bureau of Immigration of the Depart- 
ment of Labor, provides in part (subdivision 4, paragraph "b") as fol- 
lows : 

'■During tlie course of the hearing the filien shall be allowcd to inspect the 
warrant of avreist and ail the évidence on whlch it was issued ; and at such 
stase tli',>reof as tlie offlcer before whoni the hearing is held shall deem proijer, 
be shall be apprised that he niay thereafter be represented by counsel and 
sball be requii-ed then and there to state whether he désires counsel or waives 
tlie same, and his reply shall be entered on the record. If counsel be seleeted, 
lie shall be pennitted to be présent during tbe further conduct of the hear- 
inc:, to Inspect and niake a copy of the minutes of the hearing, so far as it 
has proceeded, and to ofïer évidence to meet any évidence theretofore or there- 
after presented by the government. Objections and exceptions of counsel shall 
not be entered on the record, but may be dealt with in an accompanying biief. 
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If during the liearlng new facts are proved whlch constltute a reason arldi- 
tlonal to those stated in the warrant oî arrest why the alien is in the coun- 
try in violation of lavv, the alien's attention shall be directed to such facts and 
reason, and he shall be given an opportunity to show cause why he sUould 
not be deported therefor." 

Referring to that ruie, this court said in the case of Wong Back Sue 
V. Connell, 233 Fed. 659, 662, 147 C. C. A. 467, 470: 

"While this rule niay be so arbitrarily applied by immigration officiais as 
to deprive an alien of a £uU and ftiir hearing and violate his fundamental 
rights, as shown in Ong Chew Lung v. Burnett, 232 Fed. S5.'J, 147 C. O. A. 47, 
in our opinion the rights of the petitioner hereiii hâve not been transgressed. 
His exaniination appears to hâve been simply and fairly condncted. The Ques- 
tions asked were confined to inaterial uiatters, and werc expressed in very 
direct language, apparently used with no désire on tiie part of the inspector 
to eijtrap or oppress or 'catch' the alien. The question, therefore, is whctlier 
the fundamental rights of the alien were infringed by the action of the immi- 
gration offlcer in not telling the alien that lie coidd inspect the warrant of ar- 
rest and that he had a right to counsel, and inquiring if lie wished to avail 
himself of the riglit, until after direct preliminary examination of the alien 
by the inspector had been practically ended. If there were nothing in the rec- 
ord to counteract tlie injustice of such a course of procédure, we would be very 
strongly disposed to hold that the alien was not given a fair hearing, as rc- 
quired by law. But it expressly appears that, before any testimony was heard 
by the inspector, the warrant was read and explained to the alien, and that 
he was advlsed of the nature of the proceedings, and tiuit he could be releascd 
on bail during their pendency. And while it would seoin to lie .nist that prier 
to a hearUig before the immigration officiais an alien should also be told of 
his right to hâve counsel at the hearing, yet, considering the information giv- 
en to this petitioner, we cannot say that omission to tell him of his right un- 
til after materlal questions were put and answered Invalidated the wholo 
proceeding." 

Applying the foregoing ohservations, with which we are entirely 
satisfied, to the voluminous record of the proceedings had and taken 
before the executive officers in the présent case, which included the 
testimony of the petitioner, we think it too obvions to admit of doubt 
that at the time the appellant obtained, in June, 1912, a return certificate 
from the government, based upon the représentation that he was a 
member of a certain mercantile firm in California (upon which cer- 
tificate he was admitted upon his return to this country in 1916), he 
was not a merchant, but a laundryman in the state of Alabama, and had 
been such for a number of years, and to which character of labor he 
returned upon coming back to the United States, and in which he was 
engaged at the time of his arrest. 

It is unnecessary to refer in détail to the record, which we think 
shows that he had sufficient opportunity to présent whatever case he 
had, and that the order for his déportation was in accordance with the 
requirements of the law. 

The judgment is affirmed. 
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CHEW HOY QUONG r. WHITK, Immigration Com'r. 

(Circuit Court of Appeals, Nintli Circuit. August 6, 1917. Reliearlng Denied 

October 8, 1917.) 

No. 2920. 

1. Aliens <S=,'',2(11) — Heaeino on AprucAiioN for Enthy— Reiiearings. 

On application of a Chinese alien for entry, the commissioner lias ju- 
risdlction to order rehearings untll the facts are sufticiently developed to 
affiord a basis for his judgnient. 

2. AujîNS 'S=332(12) — Déportation of Chinese — Denial of Admission— 

Faibness of Hearing. 

An order denylng admission to this country of a Chinese allen held to 
hâve been made after a fair hearing and to be sustained by the évidence. 

Appeal f rom the District Court of the United States for the South- 
ern Division of the Northern District of California; Maurice T. 
Doohng, Judge. 

Habeas corpus by Chew Hoy Quong against Edward White, Com- 
missioner of Immigration at the Port of San Francisco. From an or- 
der sustaining a demurrer to the pétition, petitioner appeals. Affirmed. 

Dion R. Holm and Roy A. Bronson, both of San Francisco, Cal., for 
appellant. 

John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The court below sustained a demurrer 
to the pétition of the appellant for a writ of habeas corpus on behalf 
of Quok Shee, who he alleged was his wife, and who had been denied 
admission to the United States and ordered deported to China. The 
proceedings before the immigration officiais touching the right of Quok 
Shee to land were presented in court and deemed a part of the pétition. 

[1] The appellant contends that the records show, and that the fact 
was that Quok Shee was denied a full and fair hearing, and that the 
commissioner exceeded his power, in that after a first hearing and a 
favorable report by an immigrant inspecter, a second hearing was or- 
dered, and a contrary conclusion was reached. As to the latter conten- 
tion, it appears that on September 5, 1916, the immigration inspector 
who conducted the first hearing recommended favorable action, not- 
withstanding that he noted a discrepancy in the testimony. Six days 
later the commissioner ordered a rehearing, and on September 15, 1916, 
upon the évidence thereupon adduced, the inspector reported unfavor- 
ably to the applicant, and on the same day the commissioner found that 
the existence of the relationship claimed was not established to his sat- 
isfaction, and denied the application. We entertain no doubt that the 
commissioner had jurisdiction to order rehearings until the facts were 
fully developed, or at least sufficiently developed to présent a basis 
for his judginent. We fînd nothing in the record to justify the charge 
that the hearing was not full and fair. 

4;=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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[2] The appellant contends that the case should hâve been reopen- 
ed to afford him opportunity to explain the discrepancies in the testi- 
mony of the appellant and Quok Shee. The application to reopen was 
denied for the reason, as stated, that there was no apparent ground for 
assuming that any contradictory statements appearing in the record 
were due to a misunderstanding, of the questions propounded, and that 
the newly proffered affidavit of the appellant was not new évidence, 
within the nieaning of the régulations. The appellant's contention that 
the testimony was disregarded, and that there was no substantial évi- 
dence on which to base the order cannot be sustained. While it is 
true that the appellant and Quok Shee agreed in their testimony as to 
very many of the points concerning which they testified, it is also true 
that as to certain items there were distinct contradictions. They claim 
to hâve lived together as husband and wife for a period of seven 
months before leaving China. In their testimony they difïered as to 
the number of times the appellant vJsited his native village during 
that period, as to the number of times that the adopted son of the ap- 
pellant visited him, as to the question whether a member of the iirm oc- 
cupying the building in which they lived accompanied them to the 
steamer, as to who occupied the second floor of the building in which 
they lived, as to whether there was a fourth floor to the building, and 
as to other matters of like nature. In view of those discrepancies, it 
should not be said, as a matter of law, that there was no évidence to 
justify the conclusion of the immigration officiais. They deemed 
those discrepancies "important and material," and their conclusion 
does not appear to rest upon the suspicious f act, adverted to in the re- 
port of the Assistant Commissioner General, that the appellant was 56 
yeàrs of âge, while Quok Shee was but 20, which omission or postpone- 
ment on the appellant's part to comply with the ancient and established 
usage and customs of Chinese until so late in life was said to lend 
"suspicion to the relationship," since "Chinese customs frown upon the 
marriage of old men with young girls." 

The judgnient is affirmed. 



TJNITED STATES v. CANNON et al. 

(Circuit Court of Appeals, Nintli Circuit. August 6, 1917.) 

Public Lands <g=>120 — Suit fob Canceli.ation or Patent — Proof of F^aud. 
A finding of the trial court on conflicting évidence, on the trial Of a 
suit for the cancellation of a homestead patent, tliat the évidence did 
not support the allégations of fraud, affirmed. 

Appeal from the District Court of the United States for the Dis- 
trict of Montana ; Geo. M. Bourquin, Judge. 

Suit in equity by the United States against Harry Cannon and Wal- 
ter P, Storey. Decree for défendants, and complainant appeals. Af- 
firmed. 

(Ê=>For other cases see same topic & KEY-NUMBBK In ail Key-Numbered Dlgests & Infleie» 
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Burton K. Wheeler, U. S. Atty., of Butte, Mont., Homer G. Mur- 
phy, Asst. U. S. Atty., of Helena, Mont., and James H. Baldwin, Asst. 
U. S. Atty., of Butte, Mont., for the United States. 

C. h. Harris and Johnston & Coleman, ail of Billings, Mont., for 
appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The United States brought suit against 
the appellees to cancel a patent issued to the appellee Cannon on June 
26, 1911, for a homestead entry made by Cannon on May 1, 1909, on 
land which thereafter, on August 5, 1912, Cannon conveyed to the ap- 
pellee Storey. The complaint alleged that Cannon obtained the patent 
by fraudulent représentations made in his final proofs as to his rési- 
dence on the land and his cultivation thereof , and that Storey purchas- 
ed with full knovvledge of the f raud. The court belovv, upon the con- 
flicting évidence, fovmd for the appellees, and dismissed the complaint. 

The appellant contends that the court erred in finding that the évi- 
dence was insufficient to sustain the allégations of the complaint. We 
bave carefully examined the testimony, which was ail taken in open 
court, and we think the case is clearly one for the application of the 
rule that the findings of fact of a court of equity will not be disturbed 
or modified by an appellate court unless an obvions error bas interven- 
ed in the application of the law, or grave mistake bas been made in 
the considération of the facts. The contention of the appellant rests 
upon certain suspicious circumstances in the case, and the négative 
testimony of witnesses who at intervais traveled across the premises so 
occupied as a homestead, between May, 1909, and January, 1911, and 
did not see the homestead claimant occupying the same nor discover 
évidences of his occupation other than the fact that some of the land 
had been cultivated. The suspicious circumstances relied upon are 
that prior to 1909 Cannon had been in Storey's employment ; that 
prior to that year Storey had made a homestead entry on the same 
tract of land ; that when Storey relinquished his homestead claim 
on May 1, 1909, he and Cannon went to the land office on the same 
train, and immediately after Storey's relinquishment Cannon filed his 
homestead entry ; that during the time between entry and patent, Can- 
non was engaged in training horses on the premises of Storey, about a 
mile and a half f rom the homestead, and for that purpose rented stable 
room from Storey, for which he paid by the day, and a part of the time 
boarded at Storey's, for which he paid by the week ; that the cultiva- 
tion of the land was donc by Storey, who furnished teams and seed for 
that purpose on an agreement whereby he was to receive the whole of 
the crop ; that 16 months after making his final proof , Cannon, in con- 
sidération of $1,000, conveyed the lands to Storey. Ail thèse facts 
are reconcilable with the theory that the appellees acted in good faith. 
It was sbown, and it was not contradicted, that after final proof Can- 
non made substantial improvements on the place and resided there for 
more than a year, and there was évidence, which the court below cred- 
ited, that Cannon, prior to the final proof, continuously resided upon 
the land, although he was not continuously présent thereon, and there 
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was évidence tending to show that the improvements and cultivatîon 
of the homestead after entry and before final proof were not substàn- 
tially misrepresented to the officers of the land office. 
The decree is affirmed. 



MIAMI COPPEK CO. v. MINERALS SEPARATION", Limited. 

MINERALS SEPARATION, Limited, v. MIAMI COPPER CO. 

(Circuit Court of Appeals, Tliird Circuit. May 24, 1»17.) 

Nos. 2180, 2181. 

1. Patents ®=»828— Infeingesient — Process dp Ooncentbating Okes. 

. The Sulman, Picard, and Ballot patent, No. 8ii5,120, for a process of 
concentrating ores, known as the air flotation process, wlilcli consi.sts In 
mixiu^ tlie powdered oie, vvith water containing a fraction of 1 per cent. 
on the ore of oU baving an afflnity for the ore particles, Imprégna ting the 
mixture with air, agitatlng the sanie untll the oll-coated minerai niattor 
forms Into a froth composed of air bubWes, and separatlng the froth 
from the remainder of the mixture, construed, and claims 1 aud 12 held 
infringed. 

2. Patents ©=2S2 — Infbingement — Pbocess Patent. 

A défendant, baving used the steps of a patented process untll, If It 
stopped tbere, It would produce tbe resuit of the patent, cannot avoid 
Infringement by taking an addltional step, even tliougb that step. If taken 
alone, avoids the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 363.] 

3. Patents <S=>328 — Validity and Infringement — Pbocess of Conceis'trat- 

ING ObES. 

The Sulman, Greenway, and Higglns patent, No. 962,678, for a process 
of concentrating ores, wliich conslsts in mixing the powdered ore vvith 
water containing In solution a small quantity of a minerai frothlng agent, 
agitatlng the mixture to form a froth, and separatlng the froth, the 
différence between such process and that of patent No. 835,120 tteing In 
the employment of a minerai frothlng agent, instead of oil, v^as not 
anticipated and discloses invention. Claims 1, 2, 5, and 6 also held In- 
fringed. 

4. Patents <S=>328 — Validity and Infeingbment — Pbocess op Concentrat- 

ing Ores. 

The Greenway patent, No. 1,09&,60!), for a process of concentrating ores, 
which Is a modiflcation of that of patent No. 962,678, was not antici- 
pated, and diseloses patentable invention ; also held infringed. 

Bufflngton, Circuit Judge, dissenting. 

Appeals from the District Court of the United States for the Dis- 
trict of Delaware; Edward G. Bradford, Judge. 

Suit in equity by the Minerais Séparation, Limited, against the Mi- 
ami Copper Company. Decree in part for each party, and both appeàl. 
Ivfcversed on compiainant's appeal, and affirmed on defendant's ap- 
peàl. 

For opinion below, see (D. C.) 237 Fed. 609. 

Henry D. Williams, William Houston Kenyon, and Lindley M. 
Garrison, ail of New York City, Frederick D. IMcKenney, of Washing- 

igssFor other cases see same topic & KEV-NUMBER in alj Key-Numbered Digests & Indexes 
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ton, D. C, and Thomas F. Bayard, of Wilmington, Del., for plain- 
tifï. 

Walter A. Scott, of Chicago, 111., Louis Marshall, of New York City, 
George Gray, of Wilmington, Del., Thomas F. Sheridan, of Chicago, 
m., and John F. Neary, of Wilmington, Del., for défendant. 

Before BUFFINGTON, McPHFRSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. Thèse are appeals from a decree of 
the District Court in an action brought by Minerais Séparation, Lim- 
ited, a corporation of Great Britain, against the Miami Copper Com- 
pany, a corporation of Delaware, charging infringement of United 
"States Letters Patent No. 835,120, issued to Sulman, Picard and Bal- 
lot, November 6, 1906; No. 962,678, issued to Sulman, Greenway and 
Higgins, June 28, 1910; and No. 1,099,699, issued to H. Greenway, 
June 9, 1914, and owned by the plaintiff. 

Of the claims in suit the court found claims 1 and 12 of the first 
patent valid and infringed, and claim 9 invalid ; claims 1, 2, 5 and 6 of 
the second patent valid and infringed; and claims 1 to 12 of the third 
patent invalid. The decree being in parts adverse to both parties, 
iaoth appealed, presenting for review the same claims, excepting claim 
9 of patent No. 835,120, with respect to which the appea! is aban- 
doned. 

As both parties are appellants, we shall speak of them as they stood 
in the court below. 

The three patents in suit, to which we shall refer in the order of 
their issue as first, second and third, are for processes relating to water 
concentration of ores. They hâve for their object, stated generally, 
the séparation of metalliferous matter from gangue or barren mat- 
ter in ore pulp, by means of oils, fatty acids or other substances which 
hâve a preferential affinity for métal over gangue. The first patent, 
while employing the known sélective affinity of oil for métal, is based 
upon a discovery that that affinity is greatest and métal recovery 
highest when the proportion of oil to ore is relatively least, and upon 
the disclosure that that property or characteristic may be brought into 
action and commercially utilized by agitating the ore-bearing pulpi 
until a foam or froth arises to the surface, carrying with it and hold- 
ing for recovery the extracted métal. 

The process of the second patent is distinguished from the process 
of the first in that the frothing agent is soluble and develops in so- 
lution (when agitated to a froth) a sélective affinity for métal similar 
to that of oil, the insoluble frothing agent of the first patent. 

The characteristic of the process of the third patent is that con- 
centration may be effected in the cold and without the aid of acid 
by the admixture of an aromatic hydroxy compound such as phénol 
or cresol in the place of the insoluble and soluble frothing agents of 
the other patents and by agitation of the pulp to a froth. 

We are aware that this very brief statement of the distinguishing 
features of the three patents is technically inadéquate and will be 
understood only by those familiar with the history and development 
244 F.— 48 



754 244 FEDERAL REPORTER 

of the art of ore concentration. As that art has been extensively con- 
sidered and elaborately discussed by scientists and courts both in this 
country and abroad in cases in which the invention in suit was in- 
volved/ we shall not make even a summary of the art or rehearse 
the history of this Htigation as it has progressed in widely separated 
parts of the vvorld, but shall rather adopt the whole litigious literature 
of the invention as matter preliminary to the considération of the par- 
ticular issues in this case, repeating only so much as may be necessary 
to throw light on this new chapter. 

First Patent. 

[1] The invention of the first patent in suit îs based upon a dis- 
covery of an whoUy unexplained phenomenon arising from the agita- 
tion of ore pulp containing oil and air in certain proportions. This 
was a discovery in an art in which it was well known that the éléments 
of oil, air and agitation possessed certain characteristics and produced 
certain results. 

Haynes in British patent No. 488 of 1860 first suggested the use of 
oil in water concentration of ores by pointing out the affinity which 
oils hâve for metallic substances in préférence to gangue. Carrie J. 
Everson showed by Letters Patent No. 348,157, that a small quantity 
of acid in the pulp aids oil in distinguishing between métal and bar- 
ren material with which it cornes in contact. Elmore (Letters Pat- 
ent No. 676,679), Kirby (Letters Patent No. 809,959), Froment (British 
Patent No. 12,778 of 1902), Cattermole (Letters Patent No. 763,260), 
Sulman and Picard (Letters Patent No. 793,808), and others, employed 
the known affinity of oil for métal in ore concentration processes by 
using oil in proportions varying from 2 per cent, to 300 per cent, on the 
ore and recovering the oil-coated métal particles by causing them to rise 
to the top or sink to the bottom of the pulp. 

Agitation of oil-impregnated pulp was old in the art. It was em- 
ployed by Haynes, Everson, Cattermole, Froment, and Sulman and 
Picard. In thèse processes, agitation was either gentle or thorough, 
but never great, and while always employed to produce a thorough 
oiling of the métal, it was used in différent degrees for the sole pur- 
pose of causing the métal particles to rise or sink. 

Air and other gases were also known and were developed in the 
form of bubbles to supplément the natural buoyancy of oil and to assist 

1 British Ore CoiKentrntloii S.viidictite, fÀâ., v. Minerais Séparation, Ltd., 25 
R. P. C. 741, Higli Court of .Tustiee, Clianeery Division, atlirmed after inter- 
niediate reversai in tlie Court of Appeals by the Hovise of Lords in Minerais 
Séparation. Ltd., v. Britisli Ore Concentration Syndicate, Ltd., 27 R. P. C. 
;!3 ; Ore Concentration Company, Ltd., v. Sulphide Corporation, Ltd., Su- 
prême Court New South Wales, 31 B. P. C. 21(3, 217; Ore Concentration 
Company, ÏAd., v. Sulphide Corporation, litd., 31 R. P. C. 206, Privy Council 
British Empire; Minerais Séparation, Ltd., v. Hyde, 207 Fed. 956 (D. C. 
Montana) ; Hyde v. Minerais Séparation, Ltd., 214 Fed. lOO, 130 C. C. A. 576 
(C. C. A. »th Circuit) ; Minerais Séparation, Ltd., v. Hyde, 242 U. S. 261, 37 
Sup. et. 82, 61 L. Ed. 286; Minerais Séparation, Ltd., v. Miami Copper Co., 
237 Fed. 609 (D. C. Delaware). 
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the oil-coated particles to the surface. This use of air was disclosed 
by Froment in 1902 and again by students of the University of Cal- 
ifornia in the California Journal of Technology in 1903, and by Sul- 
man and Picard in the patent referred to (No. 793,808), commoniy 
called the Bubbles Patent. 

Thus it may be stated generally that in the prior art, oil was used 
for its known sélective affinity for métal, agitation to mix the oil with 
the métal, and air to supplément the buoyancy of oil in raising oil- 
coated métal particles to the surface. To this extent had the art of 
oil flotation advanced when the patentées entered it, having reached 
the commercial stage in only two processes, Elmore and Cattermole, 
representing respectively metal-flotation and metal-sinking processes, 
and having reached the stage of success in none. 

The Elmore process was known as the bulk-oil or oil-buoyancy pro- 
cess. It required from 100 per cent, to 300 per cent, of oil on the ore, 
that is, from 2,000 to 6,000 pounds of oil to 2,000 pounds of ore, and 
called for a gentle movement or agitation of pulp in a way that would 
bring the oil and métal in contact without breaking the oil bulk, and 
relied for métal recoveries on the buoyancy of the oil (due to the lesser 
spécifie gravity of the large volume) to raise and hold on the surface 
the métal which by affinity it had extracted from the ore. This was 
an oil-flotation process. It was not successful because the cost of the 
considérable quantity of oil used and not recovered made its practice 
commercially prohibitive. 

The Gattermole process was just the reverse of Elmore. While this 
process depended upon the utilization of the same sélective affinity of 
oil for métal, the quantity of oil was relatively small, being from 3 to 
6 per cent, on the ore ; but the agitation was considérable, having for 
its object not the rétention of the oil in buJk as in Elmore, but its sép- 
aration and thorough distribution through the pulp, with the object 
and resuit of causing the métal particles to be brought together and 
agglutinated with the métal slimes, forming granules of a size and 
spécifie gravity sufficient to cause them to sink, where they were re- 
covered while the gangue was carried off the surface by an up-flow. 
This was the metal-sinking process. It had a doubtful success in the 
concentration of copper and zinc ores of high métal content, but like 
the Elmore process it was impracticable because unprofitable for the 
concentration of ores of médium and low grades. 

It was while the patentées were engaged in developing this process 
with a mechanical appliance known as a Gabbett Mixer, by which the 
pulp was agitated, that the discovery of the first patent was made. 
It was found that when the proportion of oil was reduced below 2 
per cent, the agglutination of Cattermole ceased, and métal recoveries 
ceased also. This so disturbed the theory upon which the patentées 
were working that they at once embarked on a séries of experiments, 
in which the quantity of oil was progressively reduced from the Catter- 
mole proportion and the agitation varied in intensity and duration. In 
experiments with oil in proportions just under the Cattermole propor- 
tion nothing resulted. The Cattermole concentration was lost and 
no other concentration was obtained. When in the line of experiments, 
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the proportion of oil to ore was reduced to 1.5 per cent., a "float" ap- 
peared. At 1.04 per cent, "still more float" appeared. At .32 per cent, 
the "float vastly increased." At .10 per cent., the float again "vastly 
increased." It thus developed that in using oil at .10 per cent, or even 
at .05 per cent, on the ore, and after violently agitating the pulp from 
two and one-half to ten minutes, there arose to the surface when 
the pulp was brought to rest a thick froth or foam of oil-coated air 
bubbles carrying oil-coated métal particles to the extent of about 90 
per cent, of the métal content, the foam being sufifîciently stable to per- 
mit removal and métal recoveries. 

This was an entirely new resuit based upon a phenomenon then un- 
known and still unexplained. It constituted discovery. It was a dis- 
covery that promised what has since been accomplished — a change in 
the art of oil flotation from laboratory experiments and mill failures to 
commercial success. Its great value especially in zinc and copper ore 
concentration met with world-wide récognition. The art immediately 
adopted it and paid tribute to it, either by yielding to the patents 
covering it or by challenging them in litigation commensurate in scope 
and importance with the field of the discovery itself. The grounds 
upon which the validity of the patents was attacked were, first, that 
the phenomenon was already known, and second, that the patents dis- 
closed no novel means for reducing it to practical use. With the déci- 
sion of the Suprême Court sustaining the validity of the patent, the 
two grounds of attack disappeared, leaving open, however, the ques- 
tion whether the discoverers hâve wholly covered their discovery 
by a patent, and if not, then how far hâve they appropriated it to 
their exclusive use, within the principle that in its naked sensé a dis- 
covery is not patentable and can be embraced in and controUed by a 
patent only when and to the -extent that its principle is developed into 
invention by the disclosure of a médium or means which brings it into 
practical action. Morton v. New York Eye Infirmary, 5 Blatchf. 116, 
Fed. Cas. No. 9,865. 

The particular médium by which and through which the discov- 
erers brought into practical action and put to practical use the prin- 
ciple of their discovery, is a process disclosed in their patent. The 
process described by the claims in suit, including the éléments we bave 
numbered and the distinguishing features we bave italicized, is as fol- 
lows : 

"1. The herein-described process of concentrating ores which conslst (1) lu 
mixlng the powdered ore with water, (2) addliig a sniall proportion o( an oily 
liquid having a preferential afïinity for metalliferous niatter (ajuounting to a 
fraction of one per cent, on the ore), (3) agitating the mixture until the oil- 
coated minerai matter forms into a froth, and (4) sepai-ating the froth from 
the remaiuder by flotation. 

"12. The process of concentrating powdered ore which conslsts in separat- 
Ing the minerais from gangue (1) by coating the minerais with oil in water 
containlng a fraction of one per cent, of oil on the ore, (2) agitating the mix- 
ture to cotise the oil-coated minerai toform a froth, and (3) separating the 
froth from the remainder of the mixture." 

The claims disclose the process. The spécification, as usual, throws 
light upon the process by distinguishing it from the prior art, describ- 
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ing its opération and resuit, and referring to illustrations of its prac- 
tice in two apparatus, in one of which agitation and conséquent aéra- 
tion and fomentation are accomplished by mechanical means. 

The validity of this patent and of its équivalent abroad bas been 
widely attacked and ultimately sustained. As our task is to interpret 
the scope of the United States patent we shall concern ourselves only 
with the décisions of the courts of this country. 

The first suit on the ])ateiit was brought in the District Court of 
the United States for the District of Montana. Minerais Séparation, 
Ltd., V. Hyde, 207 Fed. 956. The validity of the patent was attacked 
on the ground of anticipation by the prior art, but the court held the 
patent valid and found invention in the novel and useful combination 
of oil, air and agitation. Minerais Séparation, Ltd., v. Hyde, 207 Fed. 
956, 961. 

The United States Circuit Court of Appeals for the Ninth Circuit, 
reversing on apjjcal the dccree of the District Court, found the patent 
invalid, on the ground that its only novelty lay in the reduced cniantity 
of oil, that this was an improvement only in dcgree and therefore did 
not involve invention. Hyde v. Minerais Séparation, Ltd., 214 Fed. 
100; 130 C. C. A. 576. 

The case was then removed by certiorari to the Suprême Court of 
the United States, and while there awaiting hearing, the action at bar 
was instituted in the District Court of the United States for the Dis- 
trict of Delaware. Minerais Séparation, Ltd., v. Miami Copper Co. 
(D. C.) 237 Fed. 609. 

In this case the District Court held the patent valid and infringed, 
finding (in opposition to the Circuit Court of Appeals for the Ninth 
Circuit) pateiuable invention in the use of oil in the minute proportion 
of the patent. 

Shortly thereaftcr the Suprême Court heard argument and entered 
a decree in Minerais Séparation, Ltd., v. Hyde, 242 U. S. 261, 37 Sup. 
Ct. 83, 61 L. Ed. 286, by which it reversed the decree of the Circuit 
Court of Appeals for the Ninth Circuit and held the patent valid, find- 
ing invention, as we read the opinion, in the co-action of the critical 
proportion of oil and air eiïected by "an agitation greater than and 
différent from that which had been resorted to before," resulting in 
a froth concentrate of economical value. 

Following the decree of the Suprême Court in Minerais Séparation, 
Ltd., V. Hyde, this case was argued before us. The decree of the 
Suprême Court, with its accompanying opinion in the Hyde Case, ma- 
terially changed the aspect of this case on appeal by contracting, and in 
a sensé expanding, the issues as tried by the District Court. It dis- 
posed of the issue of validity, which had been vigorously contested 
in the court below. But in disposing of that issue upon grounds dif- 
férent from those upon which the District Court based a like judg- 
ment, the question of infringement was acutely enlarged, Upon the 
finding by the District Court that patentable invention résides in the 
critical proportion of oil, the admitted use of oil in that proportion by 
the défendant was manifestly controlling in its finding of infringement, 
although the défense extended to the whole of the defendant's prac- 
tices. But under the finding by the Suprême Court in the Hyde Case 
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that invention résides net alone in the critical proportion of oil but 
also in air and agitation, we are called upon to construe the patent in 
the light of that finding and détermine whether- the def endant's prac- 
tices of aération and agitation in connection vvith its admitted use of 
the critical proportion of oil, are within or beyond the scope of the 
patent. 

It is to be noted and kept in mind that the Suprême Court did not 
construe the patent or détermine its scope, for it had no occasion to 
do so. In the case before it, infringement was so clear that it had to be 
found if the pafent was valid. The validity oi the patent, therefore, 
was the only seriously controverted issue before the Suprême Court. 

In deciding the issue of validity, the Suprême Court disposed of 
the prior art as anticipations by reviewing by gênerai classification 
its processes together with the process of the patent, and in so doing 
used expressions which the parties hâve severally employed in support 
of and in opposition to their respective contentions. The plaintiff 
maintains that the language of the Suprême Court supports its broad 
contention, that : 

"Whenever the modifying agent of the patent (oil) is used. a person In- 
fringes who gets air into the pulp In any fasliion aiid agitâtes the mi.xture b.v 
any means to a sufficient exteiit to eausse the minerai partlcles to attach 
them'selves to air bubbles and to lise therewlth above the top of the mixture 
in a collection of bubbles and métal partlcles, to wit, froth." 

The défendant maintains that the agitation, in which the Suprême 
Court found invention, is agitation produced by mechanical means, and 
that any one, who, though using the modifying agent of the patent in 
the critical proportion, introduces air into the pulp otherwise than by 
beating it in, and who agitâtes the pulp to a metal-bearing froth by 
any means other than mechanical, or who otherwise obtains the re- 
suit without any agitation whatever, is beyond the scope of the patent 
and escapes infringement. 

Considered in the light of what the Suprême Court said and what 
it did not say, it is clear that the positions of both parties are extrême. 
The contention of the plaintiff at least omits the very definite limitation 
of the patent to the results obtained by the use of oil within the describ- 
ed proportions, and also the equally definite disclosUre of an agitation in 
violence and duration greater than before employed, while the de- 
fendant misinterprets words of description as words of limitation. 

The Suprême Court said that: 

"The process of the patent In suit, as descrihed and practired, conslsts in 
the Use of an amount of oil which is 'critical' and m'inute as compared with the 
amount used in prior proeesses * * * and In so inipregnating with air the 
mass of ore and water used by agitation, — 'by beating the air into the mass' 
as to cause to rise to the surface of the mass, or pulp, a froth, peculiarly 
cohérent and persistent in eharacter. * * * " 

By this expression the défendant maintains that the Suprême Court 
did not merely repeat testimony describing and showing how the 
process was practiced, but used the words as their own, and thereby 
interpreted the patent and limited its scope to the introduction of air 
into the pulp "by beating the air" into the pulp by the spécifie me- 
chanical means illustratively shown by the drawings of the patent . We 
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(io not so interpret this expression. In the first place the patent no- 
where uses the words "by beating the air into the mass." Therefore 
thèse words, as quoted by the Suprême Court, were not quoted from 
the patent, but were taken from the testimony of a witness who used 
them in describing the process as discovered and developed by the 
patentées. This being so, we do not think thèse words, as used by the 
Suprême Court in describing the process, can be construed as a limi- 
tation upon the process. 

It further appears that the Suprême Court, in distinguishing the 
process of the patent from processes of other patents relied on as in- 
ticipations, found that the lifting force which séparâtes metallic parti- 
cles of the pulp from other substances résides chiefly "in the buoyancy 
of the air hubbles introduced into the mixture by an agitation greater 
than and différent from that u'hich had been resorted to before." By 
this expression the défendant insists that the court explicitly limited 
the patent to agitation caused by mechanical means, thereby excluding 
from its scojje such agitation by pneumatic means as was used in part 
in the defendant's practice. As this expression is susceptible of an 
entirely différent meaning, presently to be considered, we find nothing 
said by the Suprême Court which indicates that it limited the agita- 
tion of the patent to agitation by mechanical means. 

The défendant further maintains that the Suprême Court gave to 
the patent a narrow construction when it used thèse words : 

"While we 11itis fiiul in fuvor of tlie viilidil.v of the jinteiit, we caniiot affree 
witli the District Ccnn-t in r(>K:iixliiis it valid as to ail of the clalni's in suit. 
As we hsive pointed out in rhis i>|iiiii(]ii, there were luany Investigators at 
woi'k in rhis tielU to whioli the jn'oi-ess" of the patent "In suit relaiies when 
tlie patentées eame into it, smd it was wliile enya^ed in study of prior l;indred 
l)ro('esses that tlieir distovery was made. While the évidence iii tlie case 
niakes it clear tliat tliey discovered Ihe final step which converted e.vperin'.ent 
Into solution, 'turned failni'e into snccess" (Tlie BarUed \A'ife Patent, 14;i V. S. 
1!75 \V2 Su]), et. 44.'!, .'!(i Iv. Ed. 1541), yet the investigations preceding were so 
informintr tliat tliis final ste]i was not a long oue, and the patent must be 
confined to tlie resnlts obtained hy the use of oil within the proportions ofteu 
described in the teslimony and lu the chiiuis of the patent as 'eritical propor- 
tions' anlounting to a fraction of 1 per cent, on the ore. » * * " 

We are inclined to the opinion that by this expression the court in- 
tended a limitation only upon that one feature of the patent to which 
the expression was adclressed. The District Court had held valid cer- 
tain claims in which the proportion of oil was described simply as "a 
small Cjuantity," and the Suprême Court in reversing that finding and 
holding those claims invalid, used the quoted words of limitation in 
confining the patent to the results obtained by the use of oil in the 
eritical proportions of less than 1 per cent. 

From this récital of the litigation of the invention of the first patent 
it appears that in construing the claims of the patent we are greatly aid- 
ed by the opinion of the Suprême Court in being told with authoritative 
finality that the process involves invention and in being shovvn in which 
of its éléments invention résides ; but it is equally clear that in deter- 
mining the breadth and scope of the claims, we are without the aid of 
any adjudication in which their scope bas been decided or even con- 
sidered. 
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The éléments of the patent in which invention is found are oil, ak 
and agitation. Thèse were old in the art, possessing as we hâve shown, 
known characteristics and functions, and had they performed in tlie 
process of the patent no new or différent function or had they pro- 
duced no new or différent resuh, it is clear they would hâve anticipated 
the patent and defeated its claim to invention. But a iinding by the 
Suprême Court that the invention was not anticipated by the old uses 
and results of thèse éléments is in eftect a finding that thèse éléments 
as ùsed in the process of the patent perform or develop new uses and 
functions or produce différent results. And such we find to be the 
fact. 

The invention, as we hâve said, is founded upon a discovery. Its 
patentability dépends upon the médium disclosed in the patent by 
which the force or principle of the discovery is brought into action. 
Three new uses of old éléments are disclosed by the patent, producing 
a new resuit. The first relates to oil. 

The afifinity of oil for métal was known, and though old, was em- 
ployed in the invention; but that this afîinity in a given condition is 
greatest when its quantity is relatively least or that the afifinity increases 
with the deerease of oil below a given quantity (less than 1 per cent.) 
is the soûl of the discovery and was wholly new. But the discovery 
did not consist of this alone. The newly discovered phenomenon of 
the minute quantity of oil is not a chemical phenomenon. Oil in pulp 
in minute quantity if inert and left alone will do nothing and produce 
nothing. Something must be done to develop it. The phenomenon 
not being susceptible of development by chemical change, is developed 
by physical change of the pulp. As a médium or means of producing 
that change and creating the condition under which the phenomenon 
arises, the patentées pointed out— agitation. 

The agitation of the patent does several things, old and new. It 
mixes the oil with the métal of the ore. This is old. Then by its 
greater intensity and longer duration it stirs the pulp into a froth, de- 
veloping at once its own new use as a frothing means and still an- 
other new function of oil — that of a frothing agent. Both are new. 

But froth is made of air as well as oil. Air in bubbles is used for 
its old function of assisting or escorting métal particles to the surface. 
But it is also used for the entirely novel purpose of supplying one of 
the essential éléments of froth, froth being the new resuit intended. 

Thus oil is used for its newly discovered characteristics of greater 
métal afifinity when in minute quantity and for its new function as a 
frothing agent; air for the new purpose of supplying an élément of 
froth ; and agitation for its new purpose of bringing the two together 
and causing them to co-act and produce the new resuit of a metal- 
carrying froth. In other words, in so employing thèse old éléments 
for new purposes, the new things which the patentées told the art are 
that a radical deerease of oil in conjunction with a radical increase of 
agitation, develops to its highest potentiality the known affinity of oil 
for métal and produces a physical change in the pulp in the form of 
a froth by which métal recoveries are made possible and commer- 
cially profitable. The importance of thèse disclosures, scientifically 
and commercially, is manifest. 
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In approaching a considération of the scope of the patent, we lay 
aside those features of the discussion in which the plaintiff demands 
by broad construction the highest reward for a great contribution to 
a feeble art, and in which the défendant, contending for a narrow con- 
struction, emphasizes the servitude of a great art to a patent monop- 
oly. The rights of an inventor and of an art in an invention are es- 
tablished by law and are not affected by other considérations. Speak- 
ing generally, the statutes give an inventor a patent monopoly of bis 
invention to the extent of his patent disclosures, and to that extent the 
art is servient to his monopoly. Everything touching the invention not 
disclosed by the patent is free to the art without regard to the value 
of the inventor's contribution. So the question of law in this case, 
involving as it does large interests and perhaps far-reaching commer- 
cial results, is no différent from similar questions constantly appearing 
in controversies of smaller compass. The question simply is whether 
certain practices come within the scope of the patent claims. But the 
question of infringement has grovvn far beyond the borders of the 
case and we are really asked both by the plaintifif and défendant to 
détermine the scope of the patent in such terms as will inform the art 
as well as the owners of the patent the précise field covered by the 
patent and the extent of the field lef t free to the art. Such a décision to 
be useful must of course be predicated upon facts that make it legally 
possible, for otherwise we encounter the futility and the mischief of 
construing a patent in gênerai terms and without référence to the oc- 
casion or thing which calls for its interprétation. To avoid this error 
we shall confine ourselves to the précise issues of this case as devel- 
oped by the évidence, and without regard to other considérations we 
shall construe the patent with référence to the particular practices 
which are represented by one party to be within its scope and by the 
other to be beyond it. 

The défendant practiced four processes of ore concentration, using 
in ail the fomenting agent of oil in the critical proportion of the 
patent. Two processes were practiced before suit was instituted, the 
third during the progress of the trial, and the fourth after the record 
had been completed and the trial closed. As the infringement found 
by the decree relates to the processes appearing in the record, only 
those processes are before us on appeal. 

first Proccss. 

The défendant company owns and opérâtes a large porphyry copper 
mine at Miami, Arizona. The ore is low grade and of a kind pe- 
culiarly rcsponsive in concentration to the process of the patent. 

The défendant employed a metallurgical mining engineer to develop 
and install in its réduction works an oil-flotation concentration plant. 
The engineer made repeated visits to the mill of a neighboring copper 
Company, a licensee of the plaintiff. studied the process of the patent 
there in practice, and reproduced it in the mill of the défendant. This 
was a small plant, of a capacity of but two tons per hour or forty-eight 
tons per day, operated during the period from December, 1913, to Au- 
gust 5, 1914. it was used evidently more as a testing or expérimental 
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plant for another process then being developed than for commercial 
purposes. 

This constituted the defendant's first process, and as infringement 
was not disputed, we affirm without discussion that part of the de- 
cree holding infringement by this process. 

Second Process. 

On August 7, 1914, two days after the discontinuance of the first 
process, the défendant started its second process in a plant which it 
had constructed during the practice of the first. This plant may best 
he understood by a diagram furnished by the défendant and by its own 
detailed description of its opération appearing in i,s brief : 



^r^ M 
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"The material troated in the flotation plîiiit at Miami is reeelved through 
the lainidpr or trongli .1, the siinio I)eai'iiiK the Iftjreiul "Origiiuil Pulp Feed.' 
This iiuiterlal is a freoly flowiiig pulii, and flows inio tlie box or tanli B, 
npon which the followin^' inscription ai)i).eai-.s. 'Sunip frcun Which Pulp Is 
I'uuipe<l.' The oil or otlier niodifyin^' aseiit is supplied to tlie pulp through 
tlie pipe /y, uiarked 'oil l'eert." A ('('ntrifugal jnnn]i C raises the pulp from the 
sunip B, a]id forces it npwards tlironsh a pipe J). froni whieli the yulp passes 
into an iidet funnel li. The pulp tlows from the fiinnel M downward through a 
pipe F and entei's the l'achuca tanli G thi'o\igli the side thereof, as shown In 
the drawing. A small air iiipe // ext(MUis downwardly from' the top of the 
l'aelHK-a to a point near the lotloui thereof. where it delivers an air jet at 
the point desi.iinated /. The small air pipe // is .surrounded h.y a larger pipe 
J, opeii at 1 otli ends. 'J'here is an anjiular space hetween the pipes H and ./, 
and the air entering the lower end of the large pliw ./, through the pipe H, 
pei'meates fhe pulp contained in the pipe J witli small bubbles, which hâve the 
eflect of formiiig a mixture of air and pulp of lower spécifie gravlty than the 
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pulp îilone. The ligliteiied coluhin of air and pulp ta pipe J rlses and is 
projected agatast a conical deflector K, and tlien falls into tlie luaiu body 
of tlie l'acliuca. The circulatory movenient of tlie pulp in the Pachuca tank 
has tlie effect of thoroughly mixiiig the oil with the pulp. The pulp flows froui 
the top of the Pachuca tanlc iuta a box M, whence it is condwted by the 
laiinder or ti'ougli 'N to the air cells, niurked 1, 2, 3 and Jf. 

"The air cells 1, 2, 3 and -} are similar in construction. The bottom of eaeli 
cell consists of tour plies of canvas, beiieiith which are eight air compart- 
ments, seplirate and distinct from each other, extending in a séries froni 
end to end. The canvas bottoiû' of tho machine is inclined, tlms making the 
cell deeper at one end than at the other, and it is for the puriwse of getting 
an even distribution of air that the eight conipartments are used, it l)eing 
obvious that if there wer© a single air compartnient niost of the air would es- 
cape at the shallow end, where the water pressure is least. Air unUer slight 
pressure is supplied to the compartnients beneatli the cells 1, 2, 3, 4 and 5, 
l)y means of a blower designated by the letter If uiwn tlie drawing. The air 
is conducted through a pipe niarked 'Air Main' from' tlie blower, and brauch 
air pipes, .shown most plataly at the rlght of cell No. 1, conduct the air to the 
several compartnients tteneath the cells. The degree of air pressure necessary 
is quite slight, and, as stated liy Mr. Yerxa, it is necessary to use m'erely 
eiiough pressure to overcbme the hydrostatic head of the pulp and to force the 
air tlirough the perméable médium, that Is, the canvas bottonï. 

"The air so pumped beneath the cinvas bottoms of the cells 1, 2, 3, i 
and 5 passes upward througli the pores of the canvas into tlie pulp, and the 
bubbles rise through the pulp in a manrier similar to the rlsing of the bubbles 
through a glass of carbonated water." 

For the purpose of this discussion, the détails of the apparatus and 
of its opération, may be simphfied by referring to its four essential 
parts: C, centrifugal pump; E, a break or open space between the 
pipe of the pump and the Pachuca tank which does not appear on the 
diagram or in the defendant's account of the opération ; G, Pachuca 
tank and its appliances; and 1, 2, 3, 4 and 5, Callow cells. 

Before foUowing the steps or rather the flow of the defendant's pro- 
cess, we should hâve in niind the theory of its practice. The défendant 
maintains that the process of the patent is "an agitation froth pro- 
cess," that is, a process by which the desired metal-bearing froth is 
obtained by agitating pulp containing the critical quantity of the froth- 
ing agent (oil) "to cause" the froth to arise or "until" a froth is form- 
ed. It says that its process, in contradistinction to the process of the 
patent, is a "bttbbles process" (containing the same critical quantity 
of the same frothing agent), by which air, introduced into the pulp 
from below, passes through the pulp "without any agitation whatever," 
and arises to the surface in short-lived evanescent metal-bearing bub- 
bles forming a "foam." It maintains that by introducing air into the 
pulp by sub-aeration it produces a foam or froth otherwise than by 
agitation, that nowhere in the process is there agitation, or that, at 
most, there is only such agitation as appears in the prior art. 

Agitation "to cause" a froth or agitation "until" a froth is formed, 
being the disclosed means of the patent to produce the phenomenon 
of the critical quantity of oil, and aération without agitation being the 
defendant's claimed means of causing or obtaining the same phenome- 
non from the same critical proportion of oil in the form of an ev- 
anescent foam, the controversy revolves around the éléments of aéra- 
tion and agitation. 
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C. Centrifugal pump. The first step in the defendant's process was 
a centrifugal pump. The défendant claims its one function was that 
of lifting the pulp (containing oil in the critical proportion of the pat- 
ent) from one floor of the mill to another, and that in doing so the 
pulp was neither agitated nor aerated. Opposed to this contention 
and to the testimony supporting it was testimony that a centrifugal 
pump drawing air and liquid was the most common type of agitator 
and aerator of the cyanide art before the Pachuca tank was invented ; 
that in the defendant's apparatus, air was drawn with the liquid into 
the pump in large quantities ; and that in revolving at the rate of 850 
révolutions per minute the pulp was violently agitated and measurably 
aerated. 

Reconciling the conflicting testimony as best we may, we are forced 
to the conclusion that the pump revolving at the rate of 14 révolu- 
tions per second could not well avoid agitating the liquid it hoisted ; 
that the agitation was violent; that air was drawn in with the liquid 
and that to an extent the pulp was aerated within the sensé of the agi- 
tation of the patent and also by the very mechanical means or its 
équivalent to which the défendant insists the patent is limited. 

B. Break in the circuit. At the point B in the pipe between the 
pump and the Pachuca tank there was a break not appearing in the 
diagram, permitting the pulp, arising from the pump in its agitated 
and partially areated state, to drop for a space through the air into 
a larger pipe, whence it was carried to the Pachuca tank. Whïle this 
was not a prominent feature of the defendant's process it was of suffi- 
cient conséquence for the défendant to use it. It had the effect of pro- 
ducing further agitation of the pulp in its fall and further aération 
arising from that agitation. It was known as splash agitation, its 
principle appearing in the early attempts to purify water by aération. 
We are satisfied that this constituted agitation and aération by agita- 
tion, and again by mechanical means to which it is sought to limit the 
patent. 

G. Pachuca tank. The pulp twice agitated and aerated was then 
carried without stopping into a Pachuca tank. This appliance, briefly 
described, is a tank 18 feet 6 inches high by 4 feet in diameter. De- 
scending in its center are two pipes or columns, one within the other, 
and in opération compressed air is released through the inner one, 
sending the fluid in an upward current through the outer one until it 
strikes with force an overhanging cône or umbrella, which causes it 
to splash and fall back into the tank, to be subjected again and again 
to the same revolving movement for a period of time measured by 
minutes. 

The Pachuca tank was taken from the cyanide art, where its one 
function was agitation and aération, or rather aération by agitation. 
Although agitation is denied by the défendant to be a part of its pro- 
cess, it cannot be seriously contended in the face of the testimony and 
of the démonstration of the action of the Pachuca tank before us, that 
the force of compressed air to which the pulp in the tank is subjected, 
does not cause agitation and very violent agitation. 

But the défendant contends that the agitation of the patent is lim- 
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ited to agitation occasioned by mechanical nieans, and as the agitation 
in the Pachuca tank is caused by pneumatic means, it is beyond the 
scope of the patent. This contention is based not alone upon the words 
of the Suprême Court which we hâve already discussed, but upon the 
relation of a mechanical device to the discovery of the invention. 

It appears that in the experiments in which the discovery was made, 
the inventors agitated various mixtures by an apparatus known as 
a Gabbett Mixer, and when they came to reduce their discovery to 
invention and patent it they illustrated diagrammatically "one form 
of apparatus suitable for carrying this invention into practice," which 
included such a mixer. The patentées did net attempt to patent a 
mechanical means by which their process could be practiced. This is 
obvious, for the means illustratively shown was a mechanism already 
patented (No. 444,345, Gabbett Mixer 1891). Nor did they attempt 
or intend to limit their patent to any mechanical means. Their patent 
was for a process. But without regard to their intention, did they 
in fact so limit it? That dépends upon what they disclosed by their 
patent. 

By their disclosures they first told the art that a maximum meta! 
recovery could be had from a minimum oil content. Up to the time of 
this disclosure that was an unknown phenomenon. But this disclosure 
alone, interesting as it was, would hâve been valueless to the art, and 
would not hâve entitled the discoverers to a patent, until they told 
how and by what médium that phenomenon could be brought into prac- 
tical use. Knowing this, they then told the art by the same disclosures 
that the minute quantity of oil, besides possessing an affinity for métal, 
was a frothing agent, and when used as such the phenomenon ap- 
peared in the froth it developed. But the patentées did not stop with 
the disclosure that fomentation is the condition out of which the phe- 
nomenon arises, but proceeded by further disclosures to tell the art 
that the way to produce the desired fomentation is by agitating the 
pulp containing the frothing agent. But agitation of certain kinds 
for certain purposes was well known, so they went further and told 
what was not known, namely, that the agitation requisite to fomenta- 
tion of the character desired, is agitation "greater than and différent 
from that which had been resorted to before," that is, greater than 
the more or less brisk or vigorous test-tube agitation of early patents 
and of the Cattermole process, and différent from the revolving gentle 
agitation of the Elmore bulk-oil process, and that it must be violent 
in character and extended in duration in order that air (the othei^i 
élément of fomentation) might be brought into the fluid and into co- 
action with the minute quantity of the frothing agent. They thus dis- 
closed not only agitation but the kind of agitation as the médium or 
means by which the principle of their discovery could be reduced to 
practice. Agitation was thus made the practical élément of their pat- 
ented process, and by their patent disclosures they told the art that 
agitation was the secret by which the principle of their discovery could 
be unlocked and used. 

If the same principle can be turned to use and the same resiilts ob- 
tained without agitation, or by an agitation which is not the équivalent 
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■of the agitation of the patent disclosures, we may hâve another ques- 
tion ; but when the critical quantity of cil is used and fomentation is 
produced by agitation, which in degree of violence and in duration is 
substantially that of the patent, clearly it is indiffèrent whether it is 
attained by mechanical or other tneans, for the patent deals with agita- 
tion as a means of developing tlîe discovery, not with means for devel- 
oping agitation. 

Accepting the teaching of the patent with refeirence to agitation as 
a means, the défendant employed it, certainly in 'three, if not in four, 
of the steps of its process. In the first and second, agitation was ob- 
tained by mechanicàl means ; in the third (the.Pachuca tank), by pneu- 
matic means. It is upori this différence in means to produce agitation 
that the défendant, in part, défends the charge of infringement. But 
what it sought and wiîat it got by the use of the Pàchuca tank was 
agitation, and that is^ what the patent toldit to get, and we conceive 
it makes no différence whether it got it. by mechanical or pneumatic 
means. We see no différence between the blow of a paddle and the 
blow of a blast of air as means to produce agitation. And the de- 
fendant itself shows there is ^o différence between the two in procur- 
ing the agitation of the the patent, for. by agitating the pulp in the 
Pachuca tank by pneumatic means with an intensity and for a period 
of time suffîcient to aerate the pulp, the défendant got the précisa 
metal-bearing froth of the patent. This was unjntentionally andac- 
cidentally shown on one occasion when the Pachuca tank was eut out 
of the process and the pulp brought to rest. The characteristic froth 
of the patent arose at once and formed in a collar two feet thick. In 
view of the agitation to which the pulp had been subjected, we must 
assume that it was the resuit of that agitation. 

Thus far the défendant did everything that is disclosed by the pro- 
cess of the patent. It used the critical quantity of oil. This is admitted. 
It agitated the pulp by one means. and another with an intensity and 
for a time sufficient to change the physical character of the pulp, as in- 
tended by the patent, and developed in it the quality of producing an 
air-ibeàring froth, which it did when permitted to come to rest. But in 
the practice of the défendant, agitation was not stopped or even ar- 
rested in the Pachuca tank. The pulp was carried in circuit without 
stopping and without abatement of agitation into Callow cells, carry- 
ing with it the air content accumulated by the agitation of the centrif- 
ugal pump, the air drop and the Pachuca tank. 

1, 2, .3, Jf, 6. Callow cells. As a last step, the pulp was conveyed 
into Callow cells. A Callow cell is a rectangular tank with a sloping 
bottom made of canvas, through the perforations of which compressed 
•air ascends in myriads of air bubbles through the liquid it contains. 
By this process, the défendant contends it pursued a practice taken 
from the prior art and entirely outside the scope of the patent. 

In this connection much stress has'been placed by the défendant upon 
the prior art, on the theory that as the Suprême Court found the in- 
vention not anticipated, ail that the prior art contains is open to it 
without the hazard of infringement. This position is unobjectionable. 
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It is clear that if the défendant practiced the process of the patent and 
obtained a différent resuit, or if it practiced a différent process and 
obtained the same resuit, it did not infringe. To do this it was free 
to resort to a practice of the prior art or to a practice new to the 
art. It chose to rely upon a practice of the prior art, which, though 
producing the same resuit in métal recoveries as that of the patent, it 
maintains differed from it in its steps and means. It was based upon 
Patent No. 793,808 granted to Sulman and Picard (two of the pat- 
entées of the patent in suit), and commonly called the Bubbles Patent. 
This patent, though it never reached the mill, bas been extensively 
discussed by experts and counsel. Air is introduced into the bottom 
of a tank similar in shape to that of a Callow cell. Near the bottom 
is a perforated helical worm or tube, through which, while revolving, 
air is permitted to escape and ascend in bubbles to the surface. As 
the pulp is modified by oil (not the critical C|uantity of the patent) 
the air bubbles and métal particles are coated with oil, vvhereupon the 
oil performs its known affinity for métal and air its knovvn characteris- 
tic to ascend and assist the oiled métal to the surface. 

While there is a similarity in principle between the niere introduction 
of air in the Callow cell and in the Bubbles tank, the purpose for 
which air is injected and the function which air performs after it is 
injected are altogether différent in the two. Before the pulp is put 
into the Bubbles tank it is agitated for the purpose of mixing the oil 
and coating the métal particles, and when that is done it is turned intO' 
the Bubbles tank where the air bubbles, liberated through the per- 
forations of the coil, attach themselves to and escort the oil-coated 
métal particles to the surface, where they are carried off by skia flota- 
tion. In the Callow cell of the defendant's process (the claimed équiv- 
alent of the Bubbles tank) air was used for another purpose. The pulp 
first agitated to the potentiality of the critical quantity of oil and air 
of the patent was carried into the Callow cell, and with its éléments 
thus fully developed was subjected to an air blast, which did two 
things, resulting in a third. First, the air blast further aerated or 
super-aerated an already fully aerated pulp by driving into it myriads 
of air bubbles, and second, caused an agitation which while considérable 
was not violent, resulting in a foam, which persisted so long as air pres- 
sure was maintained, and which had a metal-bearing quality and suffi- 
cient stability to permit recovery by overflow. 

A peculiar feature of this step in the process and upon which the 
défendant earnestly relies to distinguish it from that of the patent,, 
is, that if the pulp agitation of the Callow cell is arrested by withdraw- 
ing the air pressure, the foam immediately subsides and the froth of 
the patent does not arise as it did when agitation was arrested in 
the Pachuca tank. This is true. It is equally true that in this fourth 
step, aération is direct and is not the resuit of or caused by agitation. 
On the contrary, agitation results from aération, and such agitation, 
though présent in some measure, is not even approximately of the 
violence and duration of the agitation of the patent. The opération 
in the Callow cell certainly possesses thèse distinguishing features 
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from opération of the process where aération îs caused by agitation. 
Emphasizing this différence in its favor, the défendant pressed fur- 
ther and urged that the opération of the Callow cell was not dépendent 
upon the précèdent treatment of pulp in the Pachuca tank, and that 
the same results could be obtained from the Callow cell without such 
previous agitation and aération. This assertion is based upon an ex- 
periment made by the défendant in the présence of représentatives of 
the plaintiff when the Pachuca tank was eut out of the System and 
pulp from the centrifugal pump was shunted directly into the Callow 
cells, with the resuit that the Callow cells continued to perform their 
function of supplying air bubbles, agitating the pulp to a degree and 
forming an overflowing metal-carrying foam. But the métal carried 
over was not assayed and we do not know what were the commercial 
results of the test. We know, however, that this was but an experi- 
ment and after the experiment had been concluded, the défendant 
returned immediately to its practice of using the Pachuca tank. Nor 
are we informed as to what would happen if the centrifugal pump had 
also been eut out, because whether in the mill or in the laboratory, 
so far as we hâve been shown, it appears that before the Callow cell 
(or Bubbles tank) is called upon to perform its task, the pulp is always 
pre-agitated and pre-aerated in some fashion and to some extent. Even 
in the démonstrations of the Callow cell and the Bubbles tank made be- 
fore us in court, the defendant's demonstrator caused the pulp to be 
violently agitated by a Gabbett Mixer, the illustrated means of the 
patent, for a period of time measured by a stop-watch before it was 
turned into the cell and tank. 

[2] Notwithstanding the defendant's testimony is silent as to what 
a Callow cell would do to pulp that had not been previously agitated 
and aerated, and notwithstanding ail Callow cell démonstrations be- 
fore us were made with pre-agitated and pre-aerated pulp, the case for 
the défendant was largely argued as though its process consisted solely 
in passing thoroughly mixed but quiescent pulp directly into Callow 
cells, where it received its first and final aération without previous or 
présent agitation, resulting in a metal-bearing foam with characteris- 
tics différent from those of the froth of the patent. We find nothing 
in the évidence or in the démonstrations which justifies that argument. 
If the only agitation to which the pulp was subjected (after such agi- 
tation as in the prior art was necessary to mix the oil and ore) was 
the agitation of the Callow cells, we would not say that that agitation 
amounted to or was the équivalent of the violent agitation of the pat- 
ent disclosure and constituted inf ringement ; but in the process we are 
considering and upon which the decree we are reviewing was based, 
the Callow cells were not the whole process but were merely the last of 
four distinct parts of the process, the other three being the process 
of the patent or its fair équivalent. Having used tlie process of the 
patent in the first three steps in developing in the pulp the potentiality 
of the critical quantity of oil and air and in bringiiig the pulp to the 
point where, if permitted, it would produce the resuit of the patent, 
we feel that the défendant cannot escape infringement by taking an 
additional step, even though that step if taken alone avoids the patent. 
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Third Process. 

The third process of the défendant was developed and put into prac- 
tice during the trial and constituted one of the défenses to the charge 
of infringement. There is Httle différence between it and the second 
process. It is shown by the accompanying reproduction of a blue- 
print of the apparatus in which it was practiced : 



Bltje Print of New Miami Mill. 
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The plant is shown to comprise two independent sets of flotation 
cells, one at the right and the other at the left of the drawing. The 
flotation cells are design^ted : "4. Roughing Cells" and "2. Cleaner 
Cells." Adjoining each group of cells is a Pachuca tank. The opéra- 
tion begins upon the 22 concentrating tables, so numbered upon the 
drawing. The material rejected by thèse tables is treated by the flota- 
tion process. The flow of piilp in the tables through the launders takes 
place by gravity until the pulp reaches a bucket elevator, which is the 
substitute for the centrifugal pump in the second process. When the 
pulp is raised by the elevator to an upper floor it is divided and flovvs 
in equal parts into two Pachuca tanks, thence to the Callow cells, 
where métal recoveries are obtained by froth overflow. 
i The value of this process, as a défense, is found in an experiment to 
which it was subjected. The plant was arranged in two groups of 
identical members. In the experiment, one group was operated with 
the Pachuca tank as planned. In the other, the Pachuca tank was eut 
put and the pulp conveyed directly from the elevator to the cells. The 
resuit was no apparent différence in the action of the pulp and little 
différence in the assays of the métal recoveries, that différence, curi- 
pusly eriough, being in favor of the group in which the Pachuca tank 
was not used. The évidence of the fact and of the effect of this ex- 
periment was not contradicted, except, perhaps, by the défendant itself, 
by returning at once to its previous practice of using both Pachuca 
tanks, and in pursuing that practice to a time beyond the trial. This 
fact places the third process in the position of the second, where we 
hâve found that agitation and aération of the Pachuca tank is the 
agitation of the patent, andamounts to infringement. 

Fourth Process. 

The fourth process is not in the record and was not considered by 
the District Court in reaching the decree now before us on appeal. It 
was brought to our attention during the argument by counsel, who said 
that in the process developed by the défendant after the trial, and now 
practiced, the Pachuca tanks are eliminated, the pulp being delivered 
directly f rbm the bucket elevators to the Callow cells. While we are 
loath to omit from our considération and judgment anything affecting 
this very important patent and the art to which it relates, we feel, 
nevertheless, that we cannot consider and adjudge with propriety or 
authority a process with respect to which the plaintiff has had no op- 
portunity to produce testimony and which was not embraced in the 
decree we are reviewing. 

We find no error in the decree of the District Court holding valid 
and infringed claims 1 and 12 of the first patent in suit. 

Second Patent. 

[3] The second patent involved in this suit, No. 962,678, — also for 
improvements in ore concentration, — was applied for on April 30, 
1909, was issued on June'28, 1910, to Sulman, Greenway and Higgins, 
and has not been judicially passed upon except by the court below. 
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Its particular object is "to separate certain constituants of an ore such 
as metallic sulfids from other constituent s, such as gangue when the Ore 
is suspended in a liquid such as water." 

It is also an air-froth flotation process but differs from the first pat- 
ent, although both processes may be, and both actually are, employed 
conjointly. , Its essential feature is the use of a mineral-frothing agent 
in solution, and the method will be best understood by turning to the 
spécification : 

"According to tliis inveution the crushed ore Is nïlxed with water contaln- 
Ing In solution a sinall percentage of a niîneral-frotbing agent (that Is of onè 
or more organlc substances whleh ennble metallic- sulfids to float undér con- 
ditions bereafter specifle<l) and contaiiiing also a sniall percentage of a suît- 
able acld such as sulfuric acid, and the mixture is tboroughly agltated; a 
gas is liberated in, generated in, or efCectlvely Introduced into the mixture 
and the ore particles come in contact with the gas and the resuit is that 
metallic sulfid particles float to the surface in the form' of a froth or scum, 
and can thereafter be separated by ajiy well known means. Among the 
organlc substances which in solution we liave found suitable for use as min- 
eral-frothing agents with certain ores are amyl acétate and other esters ; 
phénol and its homologues; benzoie, vàlerianic and lactic acids; acétones 
and other ketones such as caniphor. In some cases a mixture of two such 
nrineral-frothing agents gives a better resuit than a single agent. The above 
mentloned mineral-frothing agents are ail more oi' less effective in the prés- 
ence of an acid such as sulfuric acid and ai'e giveii as types but are not in- 
tended to form aji exhaustive list of suitable organlc substances whleh may 
be used in this manher and for thèse objeçts. On the other hand there are 
many organlc compounds which in solution will not effect the resuit descrll)ed, 
such as some sugars, dextrin, saponin, album'en, ox gall, etc., and a simple 
test is required in the case of varying ores or raaterials to detennlne whicli 
oi'ganlc compound is most suitable. 

"The foUowing is an exaniple of one uiethod of carrying tlits invention 
Into effect: Water containing a small percentage of sulfuric acid in solution, 
say from .2 per cent, to 0.5 per «^nt., and <'ontalning in solution a smàU quan- 
tlty say 0.1 per cent, of one of the foregoing organic substances (say aniyl 
acétate) is, with flnely pulverized ore, introduced into an agitating appara- 
tus, in the proportion of say parts by v\'eight of water to 1 part by weight 
of ore. The agitation is carried ont In such a way as tboroughly to dis- 
.seminate air through the mixture which is tliereafter discharged into a spitz- 
kasten. It is found that a cohérent froth or seuui floats ou the surface of 
the water in the spitzkasten. Tlïts frotl^ conta lus a large proportion of the 
metallic sulfids but is substantially free from gangue. Any well known 
means may be employed for eoUectiug the froth. If de-sired the tailings eau 
be re-treated by the same process with or witliout the addition of fresh quan- 
tifies of the organic materlals ]-eferred to. The action may in some instances 
l)e improved by heating the mixture. * ♦ * 

"Several agitation vessels are plaeed in séries. Thèse may conveniently be 
large vats separated by partitions having openings at the bottom so that the 
liquid may pass from one to auother. Kach vessel is provided with a rotata- 
ble stirrer which is conveniently of the form sliown in the drawlng. Eaeh 
stirrer is carried on a spindle rotated at a high speed by any convenient means. 
Crushed ore or slnnlar finely dlvided minerai is fed into the first vessel 
through any convenient ore-feeding devlce, * * * nnd water Is also fed 
Into the vessel. A small proiiortion of acid, such as sulfuric acid, may be in- 
troduced into the water from the fceding vessel, and a small projiortion of 
one or more other soluble substances which enable metallic sulfids to be 
floated by air under the conditions hereafter specifled, may be introduced 
from the feedlng vessel. The liiiuid containing ore in suspension is vigorously 
agltated in the agitatlon-vessels and escapes at the outlet blghly chargea 
with air. 
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"A settllng apparatus consisting of one or more spitzkasten is plticed Im- 
medlately at the outlet front the agitation apparatus. As shown in the 
drawlng, the spitzkasten has a launder to recelve the floiiting froth which 
passes away through the outlet. The liquid and the sunken muterlal pass 
ont through the outlet at the bottom of the spitzkasten. The level of the 
liquid in the spàtzkasten is slightly above the lip. Within the spitzkiisten is 
plaœd an inelined baffle or guide-plate, which may be made adjustable, ex- 
tending upward from below the inlet and arranged to direct the stream oi: 
ore-partleles and air-bubbles toward the surface of the liquid in the spitz- 
kasten. 

"Hitherto many proposais hâve been made for the wet concentration of 
ores involving the addition to the liquid in which the ore is suspended of 
an Immiseible liquid. For example in the patent granted to Cattermole, 
Sulman & Picard, United States No. 777,274, dated December 13, 1904, is 
descrlbed a process of ore concentration in whleh metalliferous particles 
were coated with a thin film of a fatty or resin acid or a phénol or a cresol 
by introducing the alkaline compounds of thèse materlals into an acid liquid 
whereby thèse materials were llberated In an immiscible or insoluble condi- 
tion and adhered to the minerai partiales. In another known process the 
powdered ore suspended in water, preferably acidified, is mechanically 
brought to the surface whereby the partlcles are exposed to the air and it 
is found that the metalliferous particles float on the surface while the 
gangue sinks. In this known process the sélective flotation of the metallifer- 
ous particles is not due to the metalliferous particles being coated with a sélec- 
tive agent, that is to say, the sélective flotation is due to the properties of the 
metalliferous particles theniselves when exposed to air or other gas and 
brought onto tbe edge or surface o£ water preferably acidifled. 

"The présent process dift'ers from the two before mentioned types and 
from other known concentration processes by the introduction into the acidi- 
fied ore pulp of a small quantity of a niineral-frothing agent ; i. e., an organlc 
compound in solution of the kind above referred to and by the tact that the 
metalliferous particles are brought to the surface in the forrrf of a froth or 
scurn not by mechanieal means but by the attachinent of air or other gas bub- 
bies thereto. 

"In the frothing processes hitherto known the substances used to secure 
the formation of a mineral-bearing froth has been oil or an oily liquid Im- 
miscible with water. According to this invention the mlneral-frothing agent 
consists of an organlc compound contained in solution in the acidifled water. 

"We do not confine ourselves to the proportions above given, tlie best pro- 
portion can in each case be easily determlned by trial. 

"It is well known that certain of the organlc substances we hâve referred 
to are not soluble in water in ail proportions and that If used in excess might 
partly remaln insoluble in the acidified water and might becomte mechanically 
aflixed to the metalliferous particles of the ore. We disclaim any such use 
of thèse substances and only claim themi in such amount as vvill enable them 
to dissolve in the acidifled water." 

The claims in issue are the following: 

"1. The herein descrlbed process of concentrating ores which consists in 
mixing the powdered ore with water containing in solution a small quantity 
of a mlneral-frothing agent, agitatlng the mixture to form a froth and sepa- 
rating the froth. 

"2. The herein descrlbed process of concentrating ore.s which consists in 
mixing the powdered ore with water containing in solution a small quantity 
of an organlc mlneral-frothing agent, agitatlng the mixture to form a froth 
and separating the froth." 

"5. The herein descrlbed process of concentrating ores which consists in 
mixing the powdered ore with water containing in solution a small quantity 
of a mlneral-frothing agent, agitatlng the mixture and beating air into it 
in a flnely divlded state so afe to form froth and separating the froth. 



MIAMI COPPER CO. V.MINEEALS SEPARATION 773 

"6. The herein desci'il>eU process of coilcentrating ores wliicli consists in 
mixliig the powdered ore witli water coiitaiiiiiig in solution a small quantity 
of an organle inineral-frotliing agent, agitating tlie mixture and beating air 
into It in a fliiely divided state so as to l'orni a frotli and separating the 
froth." 

The différence between the two, patents may be shortly stated to be 
this: The first process rests upon the use in very sinall quantity of an 
oily substance that does not dissolve in water, coupled with agitation 
of the pulp, and this succeeds in producing a spécial froth that is re- 
markably effective in recovering the minute particles of ore. The sec- 
ond process does not employ oil, or an undissolvable substance; on the 
contrary, the "mineral-frothing agent" must be in solution, and ex vi 
termini must therefore be dissolvable. The spécification disclaims the 
use of so large a quantity that part of it remains undissolved. The 
"mineral-frothing agent" is further limited by describing it as "one or 
more organic substances which enahle metallic sulfids to float undér 
conditions hereinafter specified" ; and, as this gênerai statemènt does 
not convey spécifie information, the patentées give several examples 
of organic substances that are found to be suitable for use in solution. 
In passing we may note that claims 1 and 5 are broad enough to cover 
inorganic frothing agents also, but as no such agent is yet knovk^n this 
feature need not now be considered. Just how or why this solution 
with the needful agitation produces the froth, is not certainly known ; 
but the façt is, that (to use the language of the brief) : 

" * * * Its effect [is] to produire a sinillar action of air bubbles in the 
attraction of metallic particles. a similar lévitation of tlie metallic particles, a 
simllar persistence of the bubbles, a similar reliable adhérence of the air buh- 
l)les to the metallic particles:, and a similar eapaclty for final séparation of 
the ihetalllc particles by their overflow, still in attachment to air bubbles, 
ut the top of a vessel containing the pulp." 

An observable différence in effect is that the froth of the second pat- 
ent is composed of bubbles much smaller than the bubbles of the oil 
process. 

We may also note that while the addition of an acid to the mineral- 
frothing agent is described as part of the process, this was at that time 
a usual practice, and in any event is not an élément in the claims now 
in issue. The agitation is to be thorough, but in the same connection 
the means for bringing this about is described in terms that are wide 
and inclusive. The air or other gas is to be "liberated in, generated in, 
or effectively introduced into, the mixture," in order that the ore parti- 
cles may corne into contact with the gas and as a resuit may float to 
the svn-face in the form of a froth or scum which can be separated aft- 
erward by any well known means. The object of introducing the air 
or other gas into the mixture is such agitation of the pulp as will pror 
duce the desired froth, but the claims are not confined to a particular 
device or a particular degree of agitation. But of course, the agitation 
must be thorough and it must be effective, thèse being matters for ex- 
periment but always with the ultimate object of bringing the sulphid 
particles to the surface and holding thein thère in the grasp of a froth. 

We do not find it necessary to discuss the question of validity; our 
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conclusion is, that the patent discloses invention and has nôt be«n an- 
ticipated. As in the case of the oil process, the patentées seefti to hâve 
taken. "the final step which converted experiment into solution, tumed 
failure into success." Minerais Séparation Co. v. Hyde, 242 U. S. 261, 
37 Sup. Ct. 82, 61 L. Ed. 286. And we find nothing in the prior art 
that can be held to anticipate. Thiç real question upon this patent also 
is the question of infringement, aiid heTe as well as there' the décision 
turns upon the kind and degree of agitation employed by the défend- 
ant. We need not dwell upon the subject, for as the défendant used 
both processes conjointly it is évident that what has been said about the 
inf ringing agitation in the oil process must also apply to the same agi- 
tation when considered in référence to the second process. There is 
this diflference, however ; as pointed ôut above, the agitation of the sec- 
ond process is so described a< to cover expressly a wider range of 
means and degree than is expressly covered by the first process, and 
therefore needs less aid, if any, froni the doctrine of équivalents. For 
the reasons jgiven in discussing the oil patent, we think the defehdant's 
practices there described infringe also the process now under considér- 
ation. 

Third Patent. 

[4] The third patent involved in this suit. No. 1,099,699, — also for 
improverhents in ore concentration, — was appUed for on June 30, 1911, 
was issued on June 9, 1914, to Henry Howard Greenway, and has not 
been judicially passed upon' except by the court below. As stated in 
the spécification, its process is "a modification of the invention de- 
scribed in U. S'. Patent to H. L. Sulman, A. H. Higgins and myself, 
No. 962,678, granted June 28, 1910," which is the second patent hère 
in suit. Greenway's particular object was "to separate certain con- 
stituents of the ore such as copper sulfides (for example in the form of 
coppçr pyrites or metallic copper natural or reduced) from other con- 
stituents, such as gangue where the ore is suspended in a liquid such 
as water." After describing the process of No. 962,678, as one "appli- 
cable generally to the recovery of metallic sulfides and like floatable 
metalliferous matter and in case of lead and zinc sulfides to which the 
process has been largely applied" and stating that in such process "it is 
necessary for efficient working that the pulp should be lightly acidified, 
^nd in most cases in practice the pulp is heated," the patentée disclosed 
his discovery, namely, that both acids and beat can be dispensed with, 
saying that "it is now found that with copper ore such as an ore con- 
taining copper pyrites effective séparation is obtained in the cold without 
the use of acid by employing as minerai frothing agents, aromatic 
hydroxy comnounds such as phénol, cresol, or mixtures containing the 
same." Upi- i this disclosure the claims hère in issue were granted, 
illustrative of which claim 12 is for "a process of concentrating ores 
which consista in mixing a powdered ore containing copper with neu- 
tral water containing in solution a minute quantity of cresol, agitating 
the mixture in the cold to form a froth and separating the froth." In 
the court below the patent was held invalid and agreeing as we do with 
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the conclusion reached by it in référence to the first and second patents, 
we are the more inclined to follow its decree in référence to the third 
patent. But an examination of the proofs satisfies us that the process 
disclosed in this patent was a substantial departure from processes of 
the prior art. The heating of water is a matter of large moment in 
large opérations, and the use of acid is a matter of constant and con- 
sidérable expense. By wholly dispensi'ng with both by the use of a 
minute qnantity of hydroxy comi^ounds, the patentée bas disclosed an 
original and novel plan which has broadened and made more simple the 
agitation process of air flotation. The length of this opinion, rendered 
necessary in the full discussion of the first patent, is the sufficient war- 
rant for our refraining from a détail discussion of the proofs and rea- 
sons which lead to our conclusion as to the novelty and inventive char- 
acter of Greenway's discovery, and we therefore limit ourselves to 
stating that after full considération we bave reached the conclusion 
that bis patent is valid, and, for the reasons stated in discussing the 
first patent, is infringed by the défendant. 

It is ordered that the part of the decree of the District Court holding 
valid and infringed claims 1 and 12, and invalid claim 9, of Letters 
Patent No. 835,120, and holding valid and infringed claims 1, 2, 5 and 
6 of Letters Patent 2\'o. 962,678, be affirmed, and that the part holding 
invalid claims 1 to 12 of Letters Patent No. 1,099,699, be reversed, 
and that a decree in accordance with this opinion be entered. 

BUFFINGTON, Circuit Judge (dissenting). Putting aside ail minor 
incidents, this case in my judgment, involves one broad, basic and far- 
reaching question, and that is whether any and ail advance and im- 
provement in the sphère of air flotation in minerai recovery for the 
next few years shall be subjected to what will practically be a blanket 
claim for any use of air as a flotation agency. 

The claim which we are asked to construe and apply is for: 

"ïhe /icreiw-described process of concentrating ores, which consists in niix- 
ing the powdered ore witli water, adding a sniall proportion of an oily liquid 
having a preferential affliiity for iiietalliferous matter (ani'ountiiig to a fraction 
of one i>er cent, on the ore), agitating the mixture until the oil-coated minerai 
matter forms into a froth, and sepaiating the froth from the reniainder by 
flotation." 

I say, putting aside ail minor incidents, for it is perfectly clear that 
if ail kinds of air flotation and ail kinds and degrees of agitation are 
covered by this claim, the infringement of the défendants is self-evi- 
dent by their use of compressed air which produces some agitation and 
causes air flotation. To my mind, and for reasons I shall now dis- 
cuss this claim should not be awarded this sweeping scope which will 
paralyze the subséquent development of a great art. 

Now, if any broad right to monopolize ail air flotation with a limited 
use of oil but an unlimited use of agitation exists, it arises by virtue 
of a contract made between thèse patentées and the government ; and 
that contract is embodied in the claim of the patentées, made by them 
and conceded by the government, the other of the contracting parties, 
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and the considération for that daim is the required statutory disclo- 
sure made by the patentées — 

" * * * of the manner and procefss of nafalsing, eonstruetiiig, conipounrl- 
ing, and using It, in such full, clear, concise and exact ternis as to enahle 
any i)erson skilled in the art. * * * to make, construct, compound, and uso 
the saine, * * * and he shall particularly point out and dutincAly daim 
the part, improvement, or combination whieh he clainïs as his invention or 
discoverj'." 

Turning now to the patent itself, which has been held valid and de- 
scribed by the Suprême Court as "patentable, as new and original as 
it has been found usefui and economical," let us inquire, first, what was 
the new thing disclosed, for therein we hâve the considération for the 
claim ; and, second, what claim was allowed in considération of such 
disclosure. This line of approach is to my mind imperative, first, be- 
cause while an invention may be broader than a claim, a claim can 
never be broader than an invention. Finding from this claim that it 
concerns two things, oil and agitation, we must necessarily turn to 
the spécification and there ascertain what was the new disclosure as 
to oil and agitation. In substance, it was the disclosure of a process 
in which a hitherto unused minimum of oil and a hitherto unused max- 
imum of agitation were used. Each of thèse disclosures was summed 
up by the Suprême Court in thèse words: 

"ïhe process of the patent In suit, as described and practiced, consists in 
the use of an aiiiount of oil wliich is 'critical,' and minute as compared witli 
the amount used lu prier proces.ses, 'uniouutins to a fraction of one per cent, 
on the ore,' and in so impregnaUno tcith air the miasa of ore and water used 
l)y agitatiou — 'hy bcatinj! the air into the mass' — as to cause to rise to the 
surface of the mass, or pulp, a froth, peculiarly cohérent and persistent in 
character, which is coniposed of air hubbles with only a trace of oil in tliem, 
whicli carry in meclianical suspension a very lilgh percentage of the métal and 
uietalliferous particles of ore which were contained in the mass of crushed 
ore subjected to treatm'ent. This froth can be removed and the métal recov- 
ered by processes with which the patent is not concerned." 

It will thus be seen that, first, the quantity of oil; secondly, : the 
character of agitation; and, thirdly, the résultant froth — constituted 
the disclosure. Apart from the authoritative statement of the Su- 
prême Court as to what was the invention of thèse patentées, which of 
course controls us, it is clear, both from the proof s, the physicaL f acts, 
and a gênerai knowledge of the art, that such was the case, and that 
this discovery is bottomed on agitation — the new kind of agitation 
disclosed — which made possible nevvf extension of well-known prop- 
erties and capacities of oil into fields oil had not reached by any pre- 
vious methods of agitation. And it follows, if agitation of maximum 
character is the dominating factor that made possible the use of a 
minimum of oil, that claims which specify the use of oil and of agi- 
tation must not be read in a way that ignores the new and disclosed 
agitation, which was not only the only spécifie agitation, but -the only 
generic agitation the patentées disclosed. For it is' perfectly clear that, 
if the art of air flotation to-day had stopped where the disclosure of 
this spécification left it, the only method of air flotation would be 
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the agitation disclosed in the patent. The spécification does not pur- 
port to disclose or to make use of any newly discovered property of 
oil. Let that fact be clearly understood. That oil had three qualities 
was well known prior to this patent — first, that oil had an affinity for 
métal particles ; secondly, that the oil cover'mg the métal was of in- 
finitésimal thinness ; and, third, that oil has no affinity for and will 
not coat gangue. Such being the known action of oil, viz. its affinity 
and its capacity for thus thinly coating it, and for not coating gangue, 
it is manifest that whenever oil, gangue, and métal particles are mixed 
only a minute quantity of oil was needed to coat and actually did coat 
the minerai particles. Thelarger quantities of oil used were not need- 
ed or used to coat, but to float, the minerais. Thèse facts are proved 
by the testimony of Sulman, hereafter quoted and alluded to in the 
House of Lords opinion, referred to later as an agitation whicli "as- 
sists the process of minute quantities of oil reaching ininute particles of 
métal." But while the small quantity of oil used as a métal covering 
was a fact, the significance of that fact was not recognized in the pre- 
ceding practice, for the manifest reason that in such art there was 
no use of oil alone for metal-covering purposes, but it was used for 
the double purpose — first, of oil covering; and, second, oil Rotation. 
When, therefore, the patentées disclosed a process in which the oil 
necessary for flotation was dispensed with, the requirement of a small 
amount of oil for purely coating purposes became at once apparent 
and assumed a new significance. This was referred to by the Suprême 
Court when, in distinguishing it f rom the prior art, it said : 

"The small amount of oil iised nmkes it clear tliat the lifting force which 
séparâtes the nietallic particles of the pulp from the other substances of it ia 
not to be found prlncipallj- in the buoyancy of the oil used, as was the case 
lu prior processes," etc. 

From thèse considérations it will be seen that oil required and used 
for covering or coating the minerai particles, was precisely the same 
in quantity and function in prior practice and the practice of this pat- 
ent. But what did happen was that the violence and duration of the 
agitation brought more particles into contact with oil than when the 
agitation was less violent. What, then, was the disclosure? This is 
clearly shown by the patentées in their spécifications, where they show 
the nature of their improvement by contrast with the prior practices 
of the Cattermole patents. Thèse proofs show that the présent dis- 
covery was made while working on the process disclosed by Catter- 
mole and the spécification recites its relation to Cattermole. Turning, 
therefore, for information to Cattermole's patents, I find Cattermole's 
process was one where oil was Used for the double purpose, viz. : First, 
such small quantity as was necessary for métal particle covering ; and, 
second, such large quantity as was necessary for métal particle flota- 
tion. I say "for métal particle flotation" advisedly, for, while the 
process finally ended in the métal particles finding their way to the 
bottom and the gangue to the top, yet, as a. necessary précèdent step 
to making the métal particles go to the bottom, they were first floated 
upward, so as to enable them to there nucleate or aggloméra te in such 
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numbers that their combinée! weight overcame the buoyant capacity 
of the oil and they sank to the bottom of the vessel. Thèse several 
actions are set f orth by Cattermole, as foUows : 

"ïlie Invention dépends upon the application of the followlns fiuts: l'irst, 
wheu il mixture of powdei'eiF metalllferoius niutter and gangue l.s treuted with 
oil suspended in water — that is to say, in emulsion — the oil ftus more or less 
sélective action and will eoat the particles of mctulliferous matter in préfér- 
ence to the particles of gangue, whlle the particles of gangne wlll be wetted 
Ijy the water; second, If the water whlch is mixed with the oil is acidulated 
wlth minerai, fatty, or other acld the sélective action of the oil will thcrehy be 
rendered more marUed and décisive ; thlrd, if the proportion of oil Is kept 
within reasonably low limits (differing in différent cases, according to the 
nature of the minerai to be treated and the conslstency and nature of the 
oil) and if the mixture of water, oU, metalUferous particles, and gangue be 
thoroughly agitated the metalUferous particles whlch hâve become coated wlth 
oil wlll adhère together and forni granules, whlch granules, partly by reason 
of gravlty and partly on account of their bulk, as eompared wlth the individual 
grains of gangue, wlll offer ready means for séparation in an upcurrent 
separator, a jlg, or other slmllar appliance." 

At this point it should be noted that as the patentées, in order to 
explain their disclosure, by référence mai<e the Cattermole patent part 
of their spécification, as the agitation used by the patentées was a step 
in the Cattermole process, and the Suprême Court found the paten- 
tées used and disclosed "an agitation greater than and différent from 
that which had been resorted to before," and also that "the extent of 
the agitation of the mass had been increased as the experiments pro- 
ceeded until the séries of the Gabbett mixers, fitted with the usual 
bafiHes, were speeded at froni 1,000 to 1,100 révolutions per minute," 
an inquiry into the character of the new kind of agitation used and 
disclosed by the patentées becomes essential to a due understanding 
of the disclosure made. As recognized and stated by the Suprême 
Court, this agitation consisted in the patentées speeding up a Gabbett 
mixer to 1,000 to 1,100 révolutions per minute. The extent of the 
agitation of the mass had been increased as the experiments proceeded 
until, as stated by that court, the "séries of Gabbett mixers, fitted with 
the usual baffles, were speeded at from 1,000 to 1,100 révolutions per 
minute." It is apparent that this tremendous agitation speed through 
a mushy substance like pulp could only be reached by some spécial 
appliance impelled by powerful mechanism, since no ordinary paddle 
mechanism could stand the strain and furnish the power to meet such 
a requirement. We accordingly fînd that this was done by the pat- 
entées speeding up to hitherto unused speed, the device known and 
used in Cattermole's process. Instead of seeking to move the whole 
pulp mass by rotating paddle pressure on the whole mass — a thing 
which, owing to the length of the paddle required, would be impossible 
—Gabbett, as shown by bis patent No. 444,345, segregated a part of 
the pulp. This segregated part alone he moved by paddles, and there- 
by set up a centrifugal force in the pulp in such segregated section, 
and thus made the centrifugally moving pulp itself the agency for 
moving the pulp on the outside of this inner dividing vessel. His de- 
vice was built in two forms, one of which expelled the pulp at the top 
and the other at the bottom. Referring to the top expelling device. 
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shown by Figure 1, which, as we shall hereafter see, "thèse patentées 
necessarily declined to use, its opération is as follows : 

"A Is a conical shell, having Internai ribs A 2 
and mounted on a shaft B, by which it is 
suspended within the vessel or tank C, con- 
taining the liquid to be acted upon, the sliat't 
heing carrled at its upper end by a bracket /) 
and guided by a bush or stutting-box H on the 
cover of the vessel G. Assumlng this vessel 
to be charged with liquid to the level indl- 
cated and the shell A to be rotated by suitable 
gearing, such as indirated at F, then tlie body 
of liquid within the shell belng can'ied round 
with the same by means of the ribs A' the 
conti'it'ugal force will cause the liquid to rise 
along the incllned Inner surface of the shell 
and to be ejected into the surroundlng liquid 
when arriving at the upper edge thereof, 
wldle at the same time the pressure of the 
survounding cohunn of liquid In the vessel C 
will cause fresh quantifies of liquid to enter 
tlie lower end of the shell A to niake good the 
quantity discharged at the to]). Tlnis a con- 
rinuous circulation and conséquent niixlng of 
the liquid will be eftected, as indicated by 
the arrows." 

That is, the machine discharged at the top. Its paddles being sub- 
merged in the segregated pulp, it could not beat in air. But neither 
Cattermole, nor the patentées, who adopted Cattermole, used the top 
outlet type of Gabbett's device above described, but did use the other 
or top inlet type shown in Figure 9, al- 
though both moved the pulp in the same 
way, but in opposite directions. Select- 
ing the top inlet or cône type shown in 
Figure 9 of Gabbett's two forms, al- 
though both machines and agitators were, 
with the exception named, counterparts, 
there was a functional advantage in the 
top inlet type used which was vital to the 
working of the présent patentées' pro- 
cess. And that there was a functional 
disadvantage in the top outlet type which 
would hâve been fatal to the working of 
their patent will, for reasons hereafter 
stated, be made clear. The only point 
now made is that the agitation, and the 
only agitation which the patentées dis- 
closed as embodying the agitation of 

their process, was an agitation of one.of two particular kinds, namely, 
one where they utilized their agitation power on a small zone of segre- 
gated pulp and where, for functional reasons, as we shall hereafter 
see, they applied such agitation to this segregated pulp as it was travel- 
ing in one direction ; that is, downwardly. At this point we recall, as 
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before stated, that Cattermole's object was tô nucleate or agglomerate 
into a mass, the individual, oil-coated minerai particles, or, as sum- 
marized by the Suprême Court, "agglomerating the oil-coated concen- 
trate into granules heavier than water, so that they will sink to the 
bottom of the containing vessel." As stated in the patent, "the more 
cil is used, the larger, softer, and less numerous the granules." It was 
in the use and expérimentation of this process that the discovery of 
the patent in suit was made, and thèse experiments were duly reported 
(see volume 4, page 22 "anld following) f rom time to time. From thèse 
reports it will be seen that the agitator used was of the cone-shape, 
upper-intake type already described and shown in Figure 9. By March, 
1903, they found the value of both violent and protracted agitation, 
and that such protracted and violent agitation was effective to coat the 
minerai particles with oil : 

"Soœewhat violent agitation fs now required for a Jcw minutes; tlie tlmc 
bdng dépendent upoii the efficiency of the uKltatioii, and varying from two to 
flve or eight minutes, ichcrehy the oU Is releused from the gangue and attaches 
itfielf c.j-elusiccly to the minerai." 

Later, that is, in March, 1904, when a speed of 988 cône révolutions 
was reached and the efïect of agitation effecting air-flotation was noted, 
where under the head of "Flotation Factor Used," it was said : 

<i» » « rpjjQ eoarse sands, when passing thvough the last two mixers, 
were allowed to be beat en wcll with air by keei)lng tlie li(iuor low in the 
mixers and uslng fast ayitatUm, with battles in. Tlie concentrâtes were tlien 
found to be flouted xvp lu the outcust if only a gênerai up current were used.'' 

The underscoring of the words "and" and "vip" and the phrase "beat- 
en well with air" and "fast agitation" show' that the significance of 
violent agitation and the entraining of air was in the path of expéri- 
mentation following the basic feature of the subséquent disclosure of 
the spécification. In March, 1905, under the head "Influence of Peri- 
pheral Velocity of Cône" — and it must not be overlooked that "cône" 
was the word which described the inlet top (Fig. 9) of the Gabbett 
mixer — it was said : 

"An Increase in the peripheral velocity of the cône causes a decrease in the 
tlnie required for granulation, a point being reached after whlch this decrease 
is slight." 

From this entry it will be seen that increase of agitation was still 
regarded as and was the factor which was leading toward the discovery 
afterwards made and disclosed in the spécification. In the next report 
both the speed and the type of Gabbett's agitation is again emphasized 
by contrasting — ' 

First. The low speed of the Gabbett as useless. 

Second. The Gabbett cône mixer alone and with baffles added as an 
additional agitation agency. 

Third. The iriability of a centrifugal pump speeded higher than a 
Gabbett mixer to fumish the agitation requisite. ': 

Thèse points are ail outlined in said report as follows: 

'"Tlie influence of the speed and type of agitation becomes a faCtor of great 
itaportance to our récent éxperiuients. 8peeds of rotation (with a small Gab- 
bett) varying from 3 to 500 révolutions per minute, proved alniost useless." 
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This shows the necessity of high speed agitation. 

Continuing, the report said: 

"We tlipii made a séries of baffles whlch were placed in the Gabbett and 
\vbieli were 'solid' ; i. e., they oecupied the greuter free spaco of the (îabbett 
vessel froni the shiss sides up nearly to the working surface of the cône. 
They were found to be disadvantageous as they gave too violent agitation, 
and* set up large eddy currents in front of each l)affle, greatly reducing rota- 
tion speed of tlie liquor in the Gabbett and adding irater friction to such an 
cxtetit to the rotating cône, that the power required to drive the latter was 
more than doubled. On replacing thèse solid baftles by the ordinary type of 
thin rod haffics, the granulation period was much imy)roved, and the power 
consumed in driving the coue fell again to the normal." 

This, to our minds, shows that, although the baffles increased the 
agitation, they preckided the kind or quantity of agitation desired. 
Manifestly the stoppage and delay of the pulp in eddies caused by the 
baffles stopped the steady and more fréquent passage of the pulp 
through the cône, and this lessened the amount of agitation in the seg- 
regated zone where the air was beaten in. 

Continuing, the report adds : 

"We hâve also carried ont a séries of experlments with a small centrifugal 
pump in place of a Gabt>ett, to détermine whether this gives a better form of 
agitation than the cône. * * * The following ligures were ohtained by Mr. 
Ivcechman yesterday in comparison with the Gabbett, and show the latter to be 
distlnctly préférable to the centrifugal pump experlments. We may say the 
centrifugal pump used was only a small one, havlng about a 4% to 5 incli 
chamber, but it was speeded up to about 1,200 révolutions per minute. The 
pump thcrefore Uad a considerably highcr peripheral speed than the Gabbett 
used in parallel tests." 

From this it will be seen that by a process of ehmination it was be- 
coming évident that the agitation desired was only obtainable on a cône 
or top outlet Gabbett mixer, and that the violent agitation by solid baf- 
fles and by the higher speed of a centrifugal pump were both objec- 
tionable. 

In the light of subséquent events, it is quite évident why this was the 
case. In the first place, the top inlet or cône Gabbett mixer, by the 
rapidity of révolution formed a hollow air chamber around the shaft, 
into which air was drawn down and was there beaten by the paddles 
into and aerated the pulp. It is also clear that if solid baffles were 
used on the sides of the outer chamber, the rapid flow of the pulp 
would be measurably stopped and it could not pass as often through the 
cône, and therefore was not subjected to as much air beating as when 
the baffles were not used, "as manifestly ail the; air beating in took place 
in the cône. And lastly, while in the Gabbett mixer the reVolving pad- 
dles in the cône were able to strike and beat the air into the surround- 
ing pulp, it is évident the blades of the centrifugal pump, being neces- 
sarily zvliolly immersed in pulp, had no contact with air or an oppor- 
tunity to beat air in. In other words, by its blade submerging, . the 
centrifugal pump had no more power or opportunity to beat air into 
the blade-enveloping pump than would hâve been thé case had the 
paddle blades of a Gabbett mixer with a top outlet (see Figure. 1), 
whose blades would also be wholly immersed in the outflowing;stream, 
beén used. ' ' 
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It will hère be noted that as the centrifugal pump was the sole 
form of agitation, used in this particular stage of the experiments, and, 
as it was discarded by the experimenters, that, tested by the acts of 
thèse patentées, no logical grounds existed for their counsel now plant- 
ing themselves on the position that the pulp Hft of a centrifugal pump is 
the air agitation of their disclosure and daim. 

In the next report, March 16th, under the head "Influence of the 
Percentage of Oil," we find the effect of oil réduction is noted : 

"The effect of dimlnlshing the percentage of olelc acld is to al ter the type of 
olling; the higher percentages producing granules, and the lower froth. 
Six per cent, of the oleic acid on the minerai is suifleient to form good 
granules without much froth. * * * 0.62 per cent, oleic acid on the m'ineral 
is insuffldent to form any granules, and nearly the whole of the minerai cornes 
to the surface, on stopplng the cône, as froth." 

It will thus be seen that it was agitation, and agitation of a selected 
type and speed, that gradually led up to the May 3, 1905, report, where 
the invention was definitely recorded. And when this was done it was 
accredited to the agitation indicated. That report says : 

"We beg to hand you herewith a statement of the new method of oil con- 
centration which we hâve been engaged in investigating and working out ia 
détail, for the purpose of your forwarding to Mr. Oourtney and his staff in 
Australia. It will be best to start with a short statement of the prinCiple 
on which the process dépends. In determlning the lowest liioit of oleic 
acid which could be eirfploj'ed in granulating, it was found that granulation 
practically stopped at a range of about 0.5 per cent, of oleic acid on the miner- 
ai (60 mesh Broken Hill), in an acid circuit somewhat below 1 per cent in 
strength. A certain amount of black minerai froth wns, however, noticed 
as a resuit. On suecesslvely decreasing the amount of oleic acid below 0.5 
per cent, it was found that, whereas, granulation ceased, there was a growth in 
the amount of minerai float-l'roth under thèse conditions, and that the pro- 
duction of sucii float-froth appeared to rçach a maximum when about O.i pei- 
cent of oleic acid on minéral was used. This froth on collection was fooind 
to consist of oiled minerai sllmes mcchanically holding more or legs coarse 
(oiled) minerai partieles, the froth carrying between 70 to 80 per cent, of the 
total minerai, présent in the charge, • * * The froth produced is not due 
to any action of the acid circiiit ùpon traces of caleite présent In the ore ; 
i. e., not to the libération of any gas in the charge by means of the dllute 
acid employéd in the circuit It bas been located, on the contrary, to the air 
introduced hij the Gabbett cône during npitation, the air attaohing itself to 
the oiled minerai sUmes and to a large proportion of the course minerai, par-_ 
tioles, althwtgh hoth fhese materials can only Se coated uHth an infinitésimal 
amàunt of oil; I. e., oleic acid. That the formation of froth is due to air 
iwolusimis during the agitation, and not' to carbonlc acid or sulphuretted hy- 
drogen is proved by the foUowing expériences: * » * The plant consista 
o( a séries of Gabbett mixers fltted with the usual baffles, and speeded at 
from 1,0(X) to 1,100 révolutions per rrïinute as regards the cône. Thèse Gab- 
bett mixers are identlcal in every respect with those used for the original 
Cattermole process. * • » The opérations are therefore summarized as 
foUows: Gabbett agitation in the usual way with 0.1 per cent, oleic acid" 

— thus themselves Goupling with their invention at its birth the name of 
Gabbett and Gabbett agitation, which they now seèk to avoid. 

This terse and complète summary of the discovery in "Gabbett agi- 
tation in the usual way with 0.1 per cent, oleic add" is alsothe summary 
of ail that is set f orth in the spécification of the patent in suit, and f ur- 
ther and other than "Gabbett agitation in the usual way with 0.1 per 
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cent, oleic acid" the long spécification discloses no method or sugges- 
tion of other agitation, and gave none to the art. Such spécification 
starts with référence to the Cattermole patent, from which we hâve 
quoted, Nos. 777,273 and 777,274, and states that in the former: 

"Oil varying from 4 per cent, to 6 per cent, of the weight of metalllferous 
inetal présent Is agitated wlth an ore pulp so as to form granules which can 
be sépara ted fronï the gangue. * * » \Ve hâve found that if the proportion 
of oil.v substance is considerably reduced — say to a fraction of 1 per cent, on 
the ore — granulation ceases to take place, and after vigorous agitation there 
is a tendeney for a part of the oil-coated metalliferous inatter to rlse to the 
surface of the pulp in the form of a froth or scum." 

Such was the discovery the patentées embodied in the two claims 
hère in issue, viz. : 
Claim 1 : 

"The herein-described process of concentrating ores whioh consists in mix- 
ing the powdered ore with water, adding a small proportion of an olly Uquid 
having a preferential afflnity for metalliferous matter (amounting to a fraction 
of 1 per cent, on the ore), agitating the mixture until the nil-coatcd minerai 
matter f»rmg into a froth, and, separaUng the Jroth from the remainder iv 
flotation." 

And claim 12: 

"The process of concentrating powdered ore whkli consists în separatlng 
the minerais from gangue by coating the ininenils with oil lu water con- 
taining a fraction of one per cent, of oil on the ore, agitating the vnxture to 
cause the oil-eoated minerai to form a froth, and seituratinn the froth from, 
the remainder of the mixture,'' 

It will be observed that thèse two claims do not themselves cover any 
complète, workable process of concentration disclosed in the spécifica- 
tion, but are separate steps or éléments in the process of workable con- 
centration described in claim 3, which in addition to the above élé- 
ments includes the éléments of acid and beat. And that the extract 
quoted above, embodied in claims 1 and 12, was not a complète con- 
centration process but merely certain éléments or steps of it, is made 
clear by the patentées, for, after reciting that "there is a tendeney for 
a part of oil-coated metalliferous matter to rise to the surface of the 
pulp in the form of a froth or scum," they add : 

"This tendeney is dépendent on a nuniber of factors. Thus the water in 
which the oillng is elïected is preferably slightly acidifled by adding say a 
fraction of 1 per cent, up to 1 per cent, of sulphurie acid or other minerai 
acid or acid suit, the eiïect of this acidity belng to preveut gangue from being 
coated with oily substance, or, in other words, to render the sélective action 
of the oil more marked. * * • Agaiu, we hâve discovered that the tendeney 
for the oily substance to disseminate through the pulp and the rapidlty witli 
which the nletalllferous matter becoines coiited is increased as the pulp is 
warmed." 

It will thus be seen that the workable concentration process which 
the patentées gave the art, was one in which the "flotation of minerai 
partiales" was dépendent on a number of factors, viz. : First, Gabbett 
agitation; secondly, 0.1 per cent, of oleic acid; thirdly, 0.1 per cent, 
sulphurie acid ; and, fourth, heated pulp. And the workable process 
embodied ail thèse four éléments used in the method of working the 
invention, which the patentées necessarily showed in compliance with 
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the statu tory requirements that they "shall file jn the Patent Office a 
writtiçn description of the same, and of the manner and process of 
* ;*; * using it, in siich * * * exact ternes as to enable any 
person; skilled in the art * * * to use the same," suggests that 
they regarded ail four éléments as constituting their workable process, 
and indeed they attribute to beat the perméating and rapid coating of 
the minerais with oil.^ ■:■■''- 

Complying' with the statutory requirement, the patentées say : 

"TfyQ tolloyvïng Is an example of the application of this invention to the 
concentration of a particular ore.,, An ore c-ontaining ferruginous blende, ga- 
lena, and gangue consistlng of quartz, rhodonite, and garnet is finely povvderecl 
and iiiîxed -«àth WaMrjeontTiining a fraction of 1 per cent, or iip to 1 per cent. 
of a minerai acid or aeid sait, convenlently sulplïuric aeid or mine or other 
waters containing ferrie sulphate. To this is added a very sinall proportion 
of oleic acid (say from 0.02 per cent, to 0.5 per cent, on the weight of ore). The 
mixture is warmed, say, to S0° to 40° centigrade, and Is'brinklj; agitated m 
w coné ipixer or the llke, as in the proeegses previously oiteé, for about tioo 
and one-half to ten minutes, until tbe oleic ^acid has been brought Into efficient 
contact with ail the rainerai partioles in the i>ulp. When agitation is stopped, 
a large proportion of the minerai preseat rises to the surface in the form of a 
froth or scum which has derived its power of flotation mainly from the in- 
clusion of air hubhles introduced into the mass hv the agitation, such huhbles 
or air films adhcring only to the minerai partiales which -are coated with 
oleic acid." é 

It is urged that this is but a sample method of showing how their 
process was workable. But the sample élément consisted in the par- 
ticular treatment given to a particular character of ore. It was not a 
sample of one of many possible kinds of agitation, for the kind of agi- 
tation applicable to ail kinds of ore was conçededly of one sort, namely, 
as therein stated, "briskly agitated in a conc mixer or the like, as in the 
prqcesses previously cited." And the testimony of those who made the 
discovery and made the disclosure shows that the way, and the only 
way, they discovered and disclosed, was a definite kind of agitation, 
and , that this definite kind of agitation made their^ disclosed process 
workable. Indeed, that maximum of agitation and minimum of oil, 
increase of agitation and decrease of oil, were axioms in this process is 
made clear by the proofs. As the amount of oil was decreased, the 
amount of agitation had to be increased. în that regard, Sulman, oiie 
of the patentées (volume 1, p. 53), says : 

"The flrst requisite of any oil concentration process is to obtain efficient 
contact between the oil and the minerai and suitable methods niust be em- 
ployed to efCect this. Where the oil is in large relative quantity to the minerai, 
violent agitation is unneoessarv, and niay be very harmful. With decreasing 
proportions of oil more vigorons agitation or mixing is necessary to insure 
such efficient contact of oil teith the minerai partioles. The agitation may 
therefore be sald to be roughly proportloned to the worlt to be done in bring- 
ing about contact between large or small quantifies of oil in regard to the 
minerai." 

His évidence (page 54) is that in the Gabbett mixer of the cône type 
he first saw produced the froth of the spécification: 

' "The apparatus that I first saw the agitation froth produced in as describ- 
ed on the spécification referrcd to was the ordinary Gabbett apparatus con- 
sistlng of a ves.sel with rotàting cône and with sxiitable baffles. The cône was 
rotated at a high rate of speed, about 1,000 révolutions per minute." 
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The use of tHe ordinary spee4 of the Gabbett mixer to effect the in- 
termingling of the oil with the minerai particles, and the use of supèr^ 
added speed for the purpoise of entraining air and producing froth, is 
made clear by the testimony of Picard, another of the patentées. Thus 
(page 109) in answer to the question : 

"Q. In eurrying ont the process whic-li the patent în suit piu'ports to dis- 
dose, Is thero anythhig distincrtive about the raûde of agitation of tlie olled pulp 
as compnred witli the agitation \ised in applying the Cattennole process, where- 
in the purpose is to granulate and precipitate the valuable nnneralï" 

— Picard says: 

"In actual fact the same apparatus was employed for both pnrposes dur- 
ing my coinieetion with the expérimental work on the two processes. In the 
patent in suit it is more ensential to beat in air, whlch Is not an important 
point, and rathcr to he avoided, In tlie Cattermole proc-ess, where the object 
was only to mlx the varions ingrédients, air not belng one of them." 

And he adds (page 110) : 

"We nlready knew from the first test that the cause was due to rednclng the 
quantity of oil much below that hltherto employed, and observation of the 
frotli clearly indlcated that the air which had been beaten In played an im- 
portant and esftentiul part in the production of tlils new 'phenomenon. I 
présume that further investigation work was carrled ou, but In my opinion 
the invention may be said to liave been completed after that llrst opération. 
* * * 1 had no idea, prlor to thls, that by reduclng the quantity of oil to 
the llmits which were used in thls experlment that such a resnlt would be 
obtaiiied. I, of course, knew that air would float minerai, previonsly olled ; 
but it was not anticlpated by me hltherto that thls partlcular resuit would be 
obtained If air icera beaten in, in the manner in which it was doue in 
maklng thls test." 

John Ballot, the third patentée, also emphasizes (volume 1, p. 118) 
this "intentional beating in of air" caused by violent agitation, where in . 
answer to the question : 

"And when you saw the work in progress from Mardi 1, VM5, onwards, as 
referred to by you in your answer to question 2!), was thls the first occa- 
sion upon which you had been Informed as to the use in an oU tlotatlon process 
of the intentional beatiny in of air for the purpose of promoting flotatlonï" 

— he says : 

"The intentional beating in of air to produce or promote the flotation of 
froth which was devcloped by that process was certainly not known untU the 
fact had been actually discovered by uslng a very small quantity of oil, say 
0.2 or 0.1 per cent., and agltathigi It for a <:ertaln tlme, and tlien leavlng the 
mixture to stand that the whole froth rose to the surface. By 'discovered' I 
mean uiitll the experiments had establlshed the fact that this extraordinary 
l)henomenon was every tlme re])roduced by nsing the small quantity of oil, 
violently agltated, and then leavlng it to stand, when the minerai rose to the 
surface lu the form of dense froth." 

He adds : 

"We consldered it establlshed, and that the principal cause of flotation, or 
perhaps the entire cause of flotation, was due to air beaten into the pulp, 
asslsted, of course, by the other agents." 

Ipdeed, the discovery of beating airby agitation into the pulp as the 
groundwork of the discovery, and therefore of the résultant disclosure, 
is summed up by the witness Ballantyne (volume 1, p. 225) in the 
words : 

244 F.--50 
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"After violent agitation in such a way as to introduce aAr imto the pulp, the 
agitation lasting several minutes, the pulp was brought to rest and imme- 
dlately a cohérent and persistent froth rose to the surface. Although I was 
closely familiar wlth ail the earller processes of ore concentration in whicli 
oil had been used, * * * the production of this agitation froth was to me 
little short of a miracle." 

In this development it will be seen that Mr. Ballantyne makes the 
violent agitation of the cône mixer the basic step in thèse words. 

But not only was the testimony of thèse witnesses that this air-beat- 
ing or air-entraining agitation was the agency which produced a froth 
of a hitherto unknown type, but we hâve the authoritative view of the 
Suprême Court that the lifting force of the bubbles is to be found not 
in the quantity of oil used, but in the maximum of agitation, "greater 
than and différent from that which had been resorted to before." We 
think the agency of this air-beating-in agitation as the functional cause 
of air flotation, is made clear by the Suprême Court. In that regard 
that court says : 

"The smnll amount of oil used makes It clear that the lifting force which 
séparâtes the metallic partieles of the pulp from the other substances of It 
is not to be found principally in the buoyancy of the oil used, as was the case 
in prlor prooes.«es, but that this fact is to be found, chlefly, in the buoyancy 
of the air bubbles introduced into the mixture by an agitation greater than 
and différent from, that which had been resorted to before and that this ad- 
vance in the prior art and the resulting froth concentrâtes so différent from the 
product of other processes make of it a patentable discovery as new and 
original as it bas proved useful and economical." 

In quoting and approving the décision of the House of Lords, 27 
R. P. C. 2i, the Suprême Court alluded to the dual functional capacity 
of the patentées' agitation: First, as a mixer of oil with the minerai 
•partieles (the function Of Gabbett agitation at normal speed) ; and, sec- 
ondly, the formation of air cells by air entraining (the function of Gab- 
bett agitation at abnormal speed). The extract thus quoted with ap- 
proval from the English décision, is: 

"They [the patentées of the Agitation Froth Process of the patent in suit] 
are not promoting a method of séparation which had been before described, 
but they are engaged upon a new method of séparation. Istead of relying 
iipon the lesser spécifie quantity of oil in bulk they rely upon the production 
of a froth by means of an agitation which not only asslsts the process of 
minute quautities of oU reaehlng minute partieles of métal, but forma a multi- 
tude 0/ air cells, the buoyancy of which air cells, forming around single par- 
tieles of the métal, floats them to the surface of the liquid." 

And that agitation of a particular kind, and not agitation of any 
kind, was the disclosure of the spécification, is shown by Dr. Liebman, 

who says : 

"I believe that 500 or 600 révolutions are quite sutticient for the Catter- 
mole process (métal sinking). But 1 believe that at least 1,200 révolutions 
per minute are neceasary for the process of the patent in suit in the same appa- 
ratus." 

From the above review, it is clear that the basis of this invention 
was agitation, and of agitation of a particular type and power, and 
that such type and kind of agitation gradually led to the further dis- 
covery that ail oil, except the minimum required for minerai coating, 
could not be dispensed with. That the invention cannot be based on the 
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use of a minimum of oil alone is clear, for the stress laid on agitation 
in the spécification, and its présence as an élément in the claim hère in 
issue, forbid any such holding, and the further fact that a claim based 
wholly on the use of a fraction of 1 per cent, of oil for coating miner- 
ais was abandoned during the prosecution of the patent, to wit : 

"The process of concentratlng powdered ore whlch coiislsts In separatiiig 
the minerais from gangue by coating the minerais with oil in water containing 
a fraction of 1 per cent, of oil on the ore, and recovering the oil-coated min- 
erais." 

Seeing, then, that no change occurs in the character of the oil itself, 
in the amount required to coat the métal particles, or the affinity of the 
particles when coated, it follows that the essence of this patent lies in 
the agitation by which this low percentage of oil is made available. 
Now, what was the nature of this agitation? It had a number of char- 
acteristics : 

First, it was produced by machinery of high power operating on 
mechanism revolving at high speed. This mechanism was a spécial 
type; i. e., a top-inlet or cône Gabbett mixer which embodied certain 
features, each of which was necessary to the successful working of the 
invention disclosed : (a) The application of the mixer to the pulp was 
confined to such restricted zone of the pulp as was inside the çone; (b) 
to this cone-restricted zone the air had access ; (c) the speed of the agi- 
tation was raised to a hitherto unused point ; (d) the air in the chamber 
was by the speed of the agitator beaten into the pulp segregated in the 
cône; (e) in addition to high speed, time was required, the agitator be- 
ing revolved from 2% to 10 minutes before the entrance of air ap- 
peared in f roth ; (f) the agitator was oi such novel, individual, and in- 
ventive character as to warrant the grant of a patent; (g) the agitator 
was of such spécial type and speed that the f roth it produced was also 
of a new type, or, as the Suprême Court said, "utterly différent from 
any froth known before." 

But, because the claims hère in controversy use the word "agitation," 
without description or limitation, it is argued that the terni should be 
used in a broad, generic sensé, and cover any and every agitation which 
results in the air flotation of minerai coated particles. Put into prac- 
tical commercial application, this means a monopoly of the principle of 
air flotation of, oil-coated minerais, with the one exception, namely, 
where 0.1 per cent, or more of oil is used. To our mind, this use of 
the literalism and verbiage of this one word ''agitation" to foreclose 
this whole great controversy loses sight not only of the spirit of the 
patent law, but also of the principles on which this contract — for a 
contract with the government is what this claim is — should itself be in- 
terpreted, for in construing that contract we must construe it as a 
whole ; that is, the claims plus the specilîcation, and not the claims 
minus the spécification. We must also consider the claims in the light 
of the évolution of experiment that led up to the discovery, and conse- 
quently to the disclosure. 

It is argued hère that no sort of agitation is specified in the spécifica- 
tion, that the phrase or idea of beating in air is not even mentioned in 
the spécification, that there is no mention of any spécifie f orm of agi- 
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tation, and that theref ore there is no qualification or limitation to be 
given to the type or kind of agitation. But this loses sight of the fact 
that the patent is based on the Cattermole process, and that that process 
and the patentées used a Gabbett mixer, and when the word "agitation" 
was used in the spécification it referred to what the patentées had used 
in making their disco-very, and was well understood by persons versed 
in the art, and when they spoke of the production of froth by agitation 
they meant precisely what they reported in their experiments, to wit : 

"The froth produced is not due to auy action of the acid circuit upoti trace» 
of calcite' présent in the ore ; i. e., not to the libération of any gas in the chars(i 
by nieans of the dilute acid eniployed in the circuit. It has been located, on 
the contrary, to the air introdnccd hy the Oabhctt oono during agitation, the 
air attaching itself to the oiled minerai alimen and to a large proportion of 
the coarse minerai particles, although hoth thèse tnaterials can only he coated 
tcith an infinittesimal amount of oil; i. e., oleic acid. That the formation 
of froth is due to air inclummis during the agitation, and not to carbonic 
acid or sulphuretted hydrogen, is proved by the tollowing expériences." 

It is quite évident not only that this was the précise word and the dis- 
closed sort of "agitation"' tlaey had in their minds when they disclosed 
their discovery. Moreover, we think that courts and judges hâve held 
this was the meaning of "agitation." In passing upon the validity of 
the patent, the Suprême Court explained what the patentee's invention 
was, and defined the agitation of that discovery as "beating the air into 
the mass." This beating of air into the mass by the Gabbett mixer be- 
ing the sensé in which that word was used in the spécification, and no 
disclosure or suggestion of any other agitation being made, the burden 
is certainly on the patentées to show that, when the word "agitation" 
was used in tho claim, it meant anything else than the agitation dis- 
closed in the spécification, to wit, that of the Gabbett mixer or its sub- 
stantial équivalent. For the word "until," in "agitating the mixture 
untîl," aptly described the "two and a half to ten minutes" of the direc- 
tions of the spécification during which a Gabbett mixer was to be op- 
erated before the froth was produced. In so holding, we do not min- 
imize, belittle, or underrate the very important discovery thèse inven- 
tors made. But the great discovery they disclosed was based on two 
facts — oil of a certain kind, and agitation of a certain kind. The quan- 
tity of oil was less than a tenth. The agitation was by beating in the 
air until a froth came. That was the extent of their discovery, their 
disclosure, and their claim. Within those limits they are entitled to 
protection. Beyond that the art has a right to progress and improve. 

So regarding the claim, we turn to the défendants' plants, as to first 
of which, naraely, the one in opération when the bill was filed, there 
can be no question. It is simply a replica of the plaintiff's process, 
used as a Gabbett mixer, as did Hyde in thë case in the Suprême 
Court, and, so far as it is concernéd, infringement, and an accounting 
should be decreed. But as tô the' défendants' second plant I cannof 
agrée that the claims in question cover it. I shall nOt enter into a de- 
tailed description of its working, but at présent restrict myself to rày- 
ing that the basic feature of the défendants' process iS the sub -aéra- 
tion oî the pulp through the agency of compreSsed air. There is no 
air expansion as an agitating agency in plaintiflf's process. They beat 
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no air into the pulp ; they introduce compressed air into the pulp, and 
avail themselveè of the instant expansion of that air to form a différ- 
ent kind of bubble from tliat of the patentées, and they get a différent 
kind of froth. And the crux of the case may, as we view it, be stated 
in this way : If the défendants were applying for a patent for concen- 
trating ore, which consisted in sub-aerating a mixture of ore and a 
fraction of 1 per cent, of oil through the agency of compressed air, 
would siicli process be anticipated by the plaintift's? The test of that 
question is, not whether the product of two processes is the same, but 
whether the steps of the two processes are substantially the same. 
Addressing ourselves to that question, I hâve reached the conclusion 
that the défendants' process approaches the problem in a wholly dif- 
férent hne from tire patentées, and, while the resuit is the same, that 
resuit is reached by steps or means acting in a différent way and by a 
différent method. Physically the défendants' method substantially and 
functionally consists in the libération of air under light pressure, seven 
pounds' compression, into the pulp mixture. Physically, by the turn 
of a stopcock this light pressure is turned on, and instantly aération 
and bubble forming begins, and agitation follows. The physical dift'er- 
ence between the two Systems is as striking in its way as it would be if 
a person, standing on the stern of an océan steamer and seeing the 
maelstrom caused by the 100 a minute révolutions of a screw, should be 
told that thèse- révolutions, the screws themselves, the shaft, and the 
ship's great engines, could be taken out of the ship, and their places 
supplied by a tank of air under mild compression. And yet that is just 
what thèse défendants hâve donc. They bave eliminated, not 100, but 
1,000, révolutions a minute of the Gabbett mixer; they hâve eliminated 
the shaft, couplings, and power machinery which was necessary to ac- 
tuate this ; and for it they hâve substituted the stopcock of a tank filled 
with air under light compression. Défendants hâve eliminated such a 
distinctive clément of plaintiff's process that it was patented. The 
physical différence between the means employed is well illustrated in 
this way : Suppose the owner of the Gabbett agitator were to sue the de- 
fendants for infringement by the use of a compressed air apparatus; 
could an expert be found so rash as to even suggest that the two were 
substantially équivalent? Not only are the two not mechanical équiva- 
lents, but it is évident that in the two processes the Gabbett mixer and 
the compression tank work on wholly différent principles. The Gab- 
bett mixer uses agitation to beat the air in, in order to thereafter pro- 
duce bubbles; and that only after several minutes' work produces bub- 
bles, and thèse bubbles only rise after the severâl minutes' agitation 
goes on. In other words, in plaintiff's process bubbles are the product 
of agitation. In the défendants' practice the expansion of the air it- 
self, on its release from compression, at once créâtes bubbles, and the 
instant rise of thèse bubbles to the surface at once sets up agitation. 
In Other words, the défendants' bubble causes agitation, while in the 
patentées' agitation causes bubbles. In the one there is a gentle agita- 
tion of the fluid, caused wholly by the expansion of air when released 
from compression. In the other there is no expansion of the air; it is 
simply beaten into thëmixture by the' action of the arms of the Gab- 
bett mixer. In the pjaihtiffs' process thè agitation forms the àir cells. 
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and only after several minutes' physical exertion; Jn the défendants' 
the air, on its release from compression, by its own inhérent power, 
forms the cell, and forms it instantly. 

It has been suggested that in défendants' process the air is shot into 
the mixture like a bullet from a gun, and that there is no différence 
between shooting air into a mixture with a gun and beating it in with 
a paddle. But it is manifest that the défendants' practice is not the 
shooting in of a violent air blast, but is in allowing air under slight 
compression to escape from such slight cornpression at the bottom of 
the tank. To hâve the compressed air strike the top surface of the 
pulp would not lead to any bubble introduction, and consequently to 
no subséquent agitation by rising bubbles, for such bubbles as would 
be formed would already be near the surface. It wiU thus be seen that 
the introduction of compressed air is necessarily made at the bottom of 
the pulp vessel, and it is also apparent that no such sub-air introduc- 
tion, which characterizes the défendants' process, could be effected by 
the Gabbett beating in of the air, for in such case the moving blades 
of the mixer would hâve to be wholly immersed in water, and, as we 
hâve seen heretofore, such immersion forbade the use of the top-out- 
let form of Gabbett agitation shown in Figure 1. Thèse différences 
in form and principle, the différence between a hurricane and a zéphyr, 
the spread between the maelstrom action of a swift-moving mechanism 
and the bubbling, seeping action of air released from compression at 
the foot of a tank, and then in the case of the Callow cell oozing or 
seeping its way between the threads of a canvas, are so différent in 
degree of violence and mode of action th^t one would naturally expect 
some différence should évidence itself in their product. 

And such is the; case. In the défendants' process the bubbles rise 
at once to the surface ; but they are so f rail that they absolutely re- 
quire the cpntin,ijious support of other bubbles. For in case the air is 
shut off below, and the upward bubble stream stops, those on the sur- 
face at once disintegrate. The défendants' bubbles are ephemeral ; 
thçy are matured at birth; and, hke ail such créations, lack.self-sus- 
taining power. On the other hand, the plaintiffs? bubbles évidence 
themselves at the surface in a froth which is only, formed after from 
2,500 to 11,000 révolutions of the mixer (21/2 to 10 minutes of 1,000 
to 1,100 révolutions), but when so gradually formed are so self-sustain- 
ing that they last for days and are so tough thatthçy support a shovel. 
If the, production, of sudi froth by such a protracted and violent agita- 
tion was a contribution of inventive and novel worthto ore concentra- 
tion, and aparf from ail authoritativ^ décision that is our estimate of the 
goal it reached, then for another to reach that same goal without mak- 
ing the tough, persistent, shovel-carrying froth, and: ,w:ithout using.the 
thousands of révolutions of powerful machinery, absolutely required to 
produce it, is also a contribution of inventive and equal worth to ore 
concentration. And the best évidence of its worth, of its gimplicity,. 
and of its efïectiveness is the fact that the plaiptiffs themselves use it 
and concède its superiority. Concededly valuable as sub-aeration is» 
it is certain the ore-concentration art never would hâve had it, if we 
were dépendent on the plaintiff 's patent to give it to the art. Not only 
did the patent in suit not disclose it, but, if ^nything, their disclosure 
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pointed away from rather tlian to the probability of the use of com- 
pressed air. Thus in their spécification they take pains to avoid the 
imputation even of using gas as a flotation agency, and ex majore 
cautella givé notice that "it is to be understood that the object of using 
acid in the pulp according to this invention is not to bring about the 
génération of gas for the purpose of flotation thereby" — a statement 
the Suprême Court referred to as evidencing that their work tended not 
in the hne of introduction of gas, but "to the présence of the air in- 
troduced into the mixture by the agitation which had been resorted to, 
to mix the oil with the particles of crushed ore." 

Indeed, that the use of compressed air with their concentration pro- 
cess was not in the patentées' concept is strikingly shown by the fact 
that, had they had any such use in view of the power of compressed 
air to do the work of the Gabbett mixer, their suggestion of the pos- 
sibiUty of its use was almost challenged by the use to which they 
suggested it could be put to in the second and third spitzkasten, where 
no mixing or séparation was required. They there say: 

"An alternative metlioC for the recovery of any sunk oiled metulliferous 
uiatter which may be deijoslted in the second and third spltKkasteu Is as 
follows: Tlie ijroducts suspeuded in circuit liquor are removed from the 
spitzkasten and placed in a vessel in which they are siibniitted to au additional 
prexsure of iiir or othcr yua of from, say, one to two atniosplieres or over. On 
relief of such ]iressure tlie bubbles of air or otlier gas so ffcneruted throughout 
the mass at once sweep to the surface thereof ail the nietalliferous matter in 
the form of a froth which eau be separated as before. ïhis idea is not 
claimed broadly in this case, but forms the subject-matter of an application 
liled by us on January 9, 1900, sériai Xo. 295,820." 

Of course, whatever ideas they had on the subject were embodied 
in another apphcation, and otïered no basis for a claim in this patent ; 
but even this suggested use of compressed air as a flotation agent to 
thèse experienced men suggested to them no use of that agency in the 
process of this patent. It remained for some other engineer, in this 
case the défendants' expérimenter, to discover and disclose it. This 
view is emphasized by the fact that frve years after this patent was ap- 
pHed for, and two years after it became the owner of it by assignment, 
the plaintiff joined with one Hoover in applying for a British patent 
for such use of compressed air. In that patent the patentées them- 
selves emphasize the points we hâve made, saying : 

"ïhis raethod of introducing the gas may hâve three functions: (I) The 
{/as may brhig about the necessary agitation of the mass. (II) The gas, belng 
in a State of very fine division, is ett'ectively brought into contact with every 
minerai particle, thus clcarly éiffcrentiatiny the process from that of the 
patent whei'e the mechanicul stirrers caiised the agitation and thus prccedcd 
htit)bles, while hère hubhlcs prccvdvd and cuused ayitution." 

In the patent in suit the mechanical action of the stirrers, kept up 
for ten minutes, brought about air being brought into contact with tlie 
minerai particles, while by the subgaseous process, the gas being in a 
State of fine division through seeping through the canvas, is, as said 
above, "brought into contact with every minerai particle." The fact 
that the présent plaintifl^s, five years after the grant of the patent, 
joined Hoover in taking out this patent, in itself shows that it then re- 
garded the sub-air orocess as one not covered by the patent in suit, and 
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may well cause a court to hesitate to give a construction to tlie patent 
in suit which is at variance with the plaintiffs' conduct in taking out 
this Hoover patent. 

To me it seems clear that the field of discovery the patentées dis- 
closed was not fhe broad principle of air flotation, for concededly that 
principle was known before. What they did disclose was an origi- 
nal method of using the broad principle of air flotation in a particular 
way. That method was by beating air into pulp with a minimum of 
oil. They showed how the beating in of air could be effected, and 
they showed a novel froth product as a resuit of .this beàting-in pro- 
cess. In their process air was the product of agitation, and not the 
agitating agent. In their process bubbles did not appear until pro- 
tracted agitation was ended. Not only was it produced by agitation, 
but it did not appear until agitation ceased. It will thus be seen that 
air: was in no way an agitation agency in the :plaintiffs' process, in its 
spécification, or in its claims ; but the agitation disclbsed therein was 
whoUy the physical agitation of an extraneous mechanical process. 
N.Qw, this occupancy of the field of air flotation, novel, useful, and in- 
ventive, the plaintiff disclosed and should be awarded. But, by occupy- 
ing this part of the field, the process of entraining air by mechanical 
beating ihj the plaintiff did not foreclose ail further advance in air 
flotation. Air flotation as a recognized principle was known before 
this patent, and by discovering one way to utilize that principle the 
patentées did not bar ail other ways of making use of tiiat principle. 
If they had discovered the broad principle of the capacity of oil to 
coat minerais and to reject gangue, if they had first discovered the 
coating of air bubbles with oil, if they had first shown that oil-coated 
minerais and oil-coated bubbles would unité and rise to the surface, 
we could regard them as first corners into a newly discovered field, and 
as entitled to make ail further progress in that art servient to those 
who created it. And while this has been done in some notable instanc- 
es, it is nevertheless true that even great and notable steps in a great 
art can be disclosed by patentées without blocking ail further progress 
in that field. In that regard we are admonished by the later rulings 
of the Suprême Court in patent causes, which began with Westing- 
house V. Boyden, that even such a great invention as the instantaneous 
stoppage of every car on a great freight train, an invention which is at 
the bottom of the movage of tonnage to-day, did not bar other inventors 
from showing other means of using air to accomplish the same resuit. 
And such holdings as Westinghouse v. Boyden and the like seem to us 
the true principle which should govern the administration of the patent 
law, namely, giving full protection to the fuU limit of the disclosure 
made, and refusing to extend that limit so as to bar further advance 
by others. Applying that principle to the présent case, I would hold 
that the step of the process "agitating the mixture until the oil-coated 
minerai matter f orms into a froth" meant the novel air-entraining agi- 
tation which the patentées disclosed and did not Cover the novel air- 
releasing agitation which the défendants disclosed. 

In accordance with thèse views, and in support thereof, I am con- 
strained to record my respectful dissent to the opinion of the court. 
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FRANK P. SMITH METAL WINDOW HARDWARE CO. v. TATES. 

(Circuit Court of Appeals, Second Circuit. June 6, 1917.) 

No. 267. 

1. Patents <g=5326(2)— Suit fob Infringement— Violation of Injunction. 

A défendant cannot avoid tlie conséquences of vlolating an injunction 
against infringement by doing so tlirough the agency of a coiitoratiou 
organized by liim. 

2. Patents i3=>326(1) — Infkingement — Violation or Injunction — Proceed- 

INGS FOK PuNISIÏMENT. 

While tJie question of infringement by a macliine, wliich bas been modi- 
fied after a decree and injunction against the original machine, will not 
be tried on a motion to punish for contempt, if the change is substantial, 
it may be so dealt with where the change is clearly only colorable. 

Appçal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Frank F. Smith Métal Window Hardware 
Company against John W. Yates. From an order and decree adjudg- 
ing défendant in contempt for violating a decree granting an injunction 
against manufacture and sale of sash pivots for Windows, défendant 
appeals. He also seeks to review the District Judge's action in deny- 
ing a rehearing of the motion to punish for contempt. Affirmed. 

See, also, 216 Fed. 361 ; 216 Fed. 359, 132 C. C. A. 503. 

The following is the opinion of District Judge Augustus N. Hand in 
the court below : 

A decree \yas granted by this court, adjudging comiilainant's patent, Xo. 
970,656, granted to Frank F. Smith for a transom adjuNtlng device, valid and 
Infringed. Frank F. Smith Métal Window Hardware Company y. Tates, 216 
Fed. 361. This decree whs affirmed by the Circuit Court of Appeals in a 
décision reported in 21(> Fed. 350, 132 C. C. A. 5(Y,i. The cause was then re- 
ferred to William Parkin. as master, whose report awarding treble dam- 
ages to the coniplainant was confinired. A decree for ■'?2,464.98, including 
damages and costs, was thereafter made against Yates. The latter transfer- 
red bis business to a corporation known as John W. Yates, Incorporated. 
This transfer was adjudged by this court in fraud Of Yates' creditors, and a 
retransfer to the trustée in hankruptcy of Yates, wlio had flled a volnntary pé- 
tition in bankrupto', was ordered. The foregoing suni of .$2,464.98 was then 
paid, and the decree setting aslde the transfer vacated. Yates is now resum- 
Ing bis old course of persistent infringement and seeks to défend hiraself on 
the grounds that (1) complainant's patent is Invalidated tweanse of the Bogen- 
berger prior use; (21 tliat the transom' adjusting device in question does not 
infringe the patent in suit: (3) tliat if the patent is infringed, the infi-inging 
device is not manufactured or sold by tbo défendant, but by the John W. 
Yates, Inc., a corporation. 

The eomplainant sougbt to reojien the case after final hearing because of 
the Bogenlierger prior use. It is claim'ed that Bogenberger had a device 
similar in ail respects to complainant's and that bis invention was as early 
as Apri). 1007. wberesis the diite of complainant's invention is said to liave 
been July of that year. AfWdavits were snbraitted to Judge I^arned 
Hand for tlie pnrpose of securing the admission of testimonj' as to this 
use, and he refused to reoiien the case by reason of anything which was 
brought to bis notice relating to the Bogenberger invention. I can 
see no relevancy in discussing the Bogenberger device at this time. The 
validity of the patent in suit bas b(ien established and the very affldavlts ro- 
lied upon are nothing more than copies of those heretoforo unsuccessfully In- 

®;;3For olhex cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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troduced by the défendant before Judge Learned Ilaivd. Furthermore, the 
copies of the affidavits offered fail to meettlie burden devolving upon one 
seeking to establish a prier use by that eonvineing proof wMch the law re- 
quires. Something more than the mère statement of a inan that he was the 
prier inventer of an article in ail respects lllJe the coiiïplainant's is necessary 
to supply that proof beyond a rcasonable doubt which has been hcld to be 
necessary to render a patent rlght granted by the governuient invalid. 

The stop which the John W. Yates, Incoriwrated, is putting ont, défendant 
insists is net an infringenient of the patent. Hls argument is based on the 
contention that in eoiuplainant's device there is an offset between the stop and 
the pivot of the lateh, which brings them so far ont of alignment that the 
pivot is subjected to a le^-erage which is lilîely to brealc or woaken it. The 
défendant insists that hls new latch is so arranged that the body of the siish 
plate, instead of the pivot, takes the impact of the latch against the limit stop, 
thereby relieving the pivot from the sbock and strain of the impact. In the 
présent device nianufactured by John W. Yates, Incon)orated, the latch is up- 
on the sash frame and the stop upon the window frame, just as in complain- 
ant's device, so, that tlie infringement seems even clearer than that adjudicat- 
ed by this court ur)on the trial, for there the latch was upon the window frame 
and the stop upon the sash. A careful ipsiwction of the new infringing device 
would seem to Indicate that the strain upon the pivot is uot lessened, or the 
pivot reinforced to any degree which a i>ractical use of the device reqnires. if 
at ail. Even if I am' wrong, thèse changes on Ihe part of Yates are but 
slight improvements in the structure. This- latch and stop attain the sanie 
resuit as complainant's in the same way, and the ntniost he could daim 
would he certain narrow improvements which he is seeking to patent. Thèse 
particular features. if patented, coniplainant might not bave a rlght to use, 
but their présence in the new Yates device would not avoid infringenient of 
complainant's structure. 

I am of the opinion that Yates is again attempling to deprive tbe complàihant 
of the results of bis invention, ajid that the reinforcem'ent of the pivot, and 
the lessening, if any, of the hîvorage against it. furnish no basis for au esoape 
from the charge of infringenient. The défendant is undoubtedly guilty of in- 
fringement. He appears to be in charge, at least of the manufacturlng end, 
of the business of the corporation, to which he traiisferred bis assets. This 
transfer has aUeady been held by this court to hâve been nothing more than 
a cover to avoid bis ereditors. He cannot escape bis légal obligations by 
violating an injunction through the agency of a corporation, or even as an 
active employf in its bu.siness. 

The iiifringing device cornes so clearly within the clalms of tlie adjudicated 
patent, and so closely resembles the old Iransom adjustiiig device, which was 
heretofore held to infringe, that I do not deem it necessary to take testimony 
as to the matters arising upon this motion, as ^vas doue in the case of Sundh 
Electric Co. v. General Electric Co. (D. C.) 217 Fed. 58:5. In the case of 
Bonsak Machine Co. v. National Cigarette Co. (0. C.) 64 Fed. S58, Judge 
Ijacombe held that a question of infringement should not be tried on a mo- 
tion to punish for contenipt when the uew machine is niade under a patent 
issued after an in.iuncti<;>n is granted. The défendant claims to manufacture 
under the Bogenberger patents, wbidi antedate the injunction. 

In the case of Crown Cork & Seal Co. v. American Cork Specialty Com- 
pany, 211 Fed. 6o0, 128 C. C. A. 1.54, the Circuit Court of Appeals said that 
It WRH the practice in this circuit — "not to deal vi'itb modifications of a ma- 
chine held to be an infringement, on motions to punish for contempt, uniess 
the change was plainly a mère colorable ecjulvalent ; if the change was sub- 
stantlal falrly arguable as to its l)eing covered by the iiatent, it has been the 
practice to leave the patentée to an application to enjoin its use." While it is 
possible that the défendant may bave believcnl that the new device escaped 
infringement of the patent nevertbeless tbe distinctions were so slight that 
1 regard the new transom ad.1usting device as a mère colorable équivalent 
of the old, and for that reason hold that the défendant should be adjudged 
guilty of contempt of the injunction heretofore issued, and that the motion 
to restraln tbe m'anufacture and sale of the new infringing device should be 
granted. I shall not, however, hold the défendant as for a crlminal contempt. 
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"but shall limit the order to be made agalnst him, as was done In the case of 
Proudflt Loose I^eaf Co. v. Kalamazoo Loose Leuf Binder Co., 230 Ped. at 
pages 132-134, 134 0. C. A. 418, to a reiiubursement of eonïplainant's ■ dam- 
ages, costs, and expenses, including any damages on account of sales of the in- 
fringing deviee. 

iSettle order on notice. 

Samuel E. Darby, of New York City, for appellant. 
Stephen, J. Cox, of New York City, for appellee. 

• Before COXE, WARD, and HOUGH, Circuit Jiidges. 

COXE, Circuit Judge. [1] The record shows à persistent and dis- 
ingenùous purpose on the partof the défendant to appropriate the in- 
vention of the complainant. It also shows an emphatic récognition of 
the vaUie of the invention by the courts of this circuit. 

The patent in controversy is No. 970,656, granted to Frank P. 
Smith September 20, 1910, for an improved pivot and pivoting mech- 
anism for use in connection with .fireproof windows whosa sashes and 
frames are made of sheet métal. The District Court for the South- 
ern District held this patent valid and infringed in an action against 
the défendant. This court afiirmed the decree and a master has stated 
the damages to be $2,464.98. The défendant Yates, after the decree 
against him, transferred his business to a corporation known as the 
John W. Yates, Incbrporated. This transfer was adjudgéd by the 
District Court to be in fraud of Yates' creditors and a retransfer to 
Yates' trustée in bankruptcy was ordered. The District Judge refers 
to Yates as a persistent infringer. His défenses to this action are 
that the patent is invalid because of a prior use by Bogenberger, 
that the new deviee does not infringe and, if it does, the deviee is 
made not by John W. Yates, but "John W. Yates, Incorporàted," a 
corporation. 

The court held that no new défense is presenled in the présent con- 
troversy. It is argued that the new stop which the so-called corpora- 
tion is putting out is not an infringement because of some incon- 
sequential changes. Ail this is thoroughly treated in Judge Augustus 
Hand's opinion and need not be reconsidered. The addition of the 
word "Incorporàted" to the defendant's name does not enable him to 
escape the charge of infringement. The transfer to the corporation 
was adjudgéd a fraud upon creditors and the défendant was properly 
ordered to transfer ail the property to the trustée in bankruptcy. The 
déniai of the motion to reopen the case to receive évidence of the so- 
called Bogenberger prior use was within the discrétion of the court. 
The deviee in controversy is the mechanical équivalent of the deviee 
which this court held to be an infringement of the Smith patent. We 
are unable to find any proof in the record showing that Yates owned 
or was licensed under the Bogenberger patent. Mère assertion is 
not proof. We are not required upon an appeal from an order of this 
character to discuss hypothetical questions not warranted by the proof. 
We do not find any proof that the défendant was licensed under the 
Bogenberger patent or that he now owns that patent. We hâve, how- 
ever, examined the model of Bogenberger's apparatus submitted to 
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US, together with his patent, and after such examination consider it 
clear tHat Yates has neither made nor imitated Bogenberger's device, 
but has put ont in the face of an injunction somèthing which, within 
the narrowest range of mechanical equivalency, is the plaintiff's pat- 
ented micchanism. 

[2] It is admitted that where after decree and injunction a de- 
fendant's machine is reorganized by more than merèly colorable 
changes, it is the better practice, if infringement thereby is asserted, 
not to proceed as for contempt, but to require plaintiff to bring a new 
action or seek a supplemental injunction. Crown Cork, etc., Co. v. 
American Cork, etc., Co., 211 Fed. 650, .128 C. C. A. 154. No such 
point arises hère. Yates' présent âpparatus is scarcely a colorable 
change from that which was enjoined; a finding which requires that 
the order under review be affirmed with costs. 



O. K. TOOL HOLDBR CO. v. J. H. WILLIAMS & CO. 

(Circuit Court of Appeals, Second Circuit. Aprll 17, 1917.) 

No. 210. 

Patents ®=»328^Infrinqement — Tooi, Holdeb. 

The Grant patent, No. 802,206, for a tool holder, eovers only mlnor Im- 
provements, and, as llmited by the prlor art, held not infrlnged. 

Appeai from the District Court of the United States for the East- 
em District of New York. 

Suit in equity by the O. K. Tool Holder Company against J. H. Wil- 
liams & Co. Decree for défendants; and complainant appeals. Af- 
firmed. 

On appeai from a final decree dismissing the bill which alleged the 
infringement by the défendant of letters patent No. 802,206, granted 
October 17, 1905, to Charles W. Grant, assigned to the complainant. 
The complainant appeals from that part of the decree which dismisses 
the bill for noninfringement. The défendant has not appealed from 
that part of the decree declaring the patent to be valid. 

Clifton V. Edwards, of New York City, for appellant. 

Fraser, Turk & Myers, of New York City (Arthur C. Fraser, Hen- 
ry M. Turk, and Eugène V. Myers, ail of New York City, oî counsel), 
for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The Grant patent in suit. No. 802,206, re- 
lates to a type of tool holder illustrated in a prior patent to Grant, No. 
677,350, dated July 2, 1901. The object of the later patent is to sim- 
plify and cheapen the construction and improve the opération of the 
holder of the prior patent. 

The complainant commenced business in 1901, and for about four 
years manufactured under the prior Grant patent of July, 1901. The 
business was not successful because of the inadequacy of the holder. 

e=3For other cases see same copie & KEY-NUMBER lu aU Key-Numbered Digests & Indexes 
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This situation led to the production of the holder of the patent in suit. 
Prior to 1912 the défendant purchased about 75 tool holders from the 
complainant, made under the patent in suit and in 1912 it brought out 
the alleged infringing device, which is the subject of this controversy. 
The patent has two daims and both are involved. They are as fol- 
lows : 

"1. A tool holder coinprising a bocly having Its forward end provlded with 
a hole to receive the shank of a tool, sald body having a recèss 15 and a recess 
18 at right angles thereto, a locking plunger in recess 15, the relative con- 
struction of the plunger and recess belng such as to permit only longitudinal 
movements of the plunger, a plunger in recess 18 having au incline adapted 
to engage the rear end of the plunger, and meuns for inovlng the plunger into 
engagement with the locking plunger whereby the latter is forced into engage- 
ment with the tool to lock the tool to the holder. 

"2. The combination with a tool holder having a body provided with a 
recess 15, and with a recess 18 at right angles thereto, an abutmeiit to form 
a support for a tool, and having a hole at right angles to recess 15, of a tool 
having an enlarged portion adapted to rest upon the abutment and having a 
shank to engage the hole. a locking plunger in recess 15, said recess 15 being 
above the abutment, a plunger in recess 18 and having an incline adapted to 
engage the rear end of the locking plunger, and means for actuating the 
plunger in the direction of its length whereby the locking plunger is caused 
to lock the tool." 

The only question is whether the defendant's holder infringes thèse 
claims. The record shows that the field of invention was largely oc- 
cupied when Grant entered it with his application of November 29, 
1904, which covers a slight improvement only over the prior art. The 
object to be obtained was net a difficult one in view of the progress 
which had previously been made in this and analogous arts. It was 
simply to provide a suitable holder for a machine tool. The prior art 
shows numerous constructions where the tool is clamped in situations 
similar to that shown in the Grant patent in suit. 

Smith's British Patent of 1867, Bracke's vSwedish Patent of 1902, 
Cooper's patent of 1866, ail show devices for holding the tool in posi- 
tion by means quite similar, in the method of opération and in the resuit 
obtained, to those described and shown in the Grant patent in suit. So, 
too, the so called headed-tool holders were known prior to the date of 
the Grant invention. The "Old Williams tool" of 1901 as shown in the 
blue print, Exhibit N, was completed prior to October, 1902, Muehl- 
berg, in 1900, produced a tool for use in a lathe for boring or reaming 
having two cutters; when operated in a lathe only one of thèse cut- 
ters could be used at a time. 

Without pursuing the subject further, it seems obvions that with 
the tools alluded to, and others which appear in the prior art, there 
was no room for a broad generic invention when Grant entered the 
field. The defendant's tool holder which is alleged to infringe both 
of the claims of the Grant patent in suit is made under a patent to 
Amborn dated October 26, 1915. It will be seen by an examination of 
the claims of the Grant patent that the first claim contains the fol- 
lowing : 

"The relative construction of the plunger and recess being such as to per- 
mit only longitudinal movements of the plunger, a plunger in recess 18 hav- 
ing an incline adapted to engage the rear end of the plunger, and means for 
moving the plunger into engagement with the locking plunger." 
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The défendants do not hâve any means for preventing the locking 
phinger from having other than longitudinal movement in the recess 
15. The next élément which défendant omits is the plunger in recess 
18. The cam which it substitutes has a rotary movement only. The 
défendant does not hâve the means shown in. the patent for "moving 
the holder into engagement with the locking plunger." 

The second daim is not infringed because two of its éléments are 
not found in the defendant's structure, viz., "the plunger in recess -7<?," 
which is the same plunger referred to in almost identical language in 
the first claim. The défendant insists that it does not hâve the 
^'means for actuating the plunger in the direction pf its length" which 
is one of the éléments of the claim. The défendant substitutes a cam 
for a plunger and does not use the nut 21. The brief for the défend- 
ants states the situation, as we understand it, as follows : 

"Grant In this patent liinited hlmself voluntarlly and necessarily to one 
ôf two well recognlzed types of locking devices very well known for tool 
holders, viz.: (1) A wedglng plunger lock; (2) a rotary eccentric cam lock. 
Grant recognlzed that his invention related to tlie first of thèse two types 
iind limited his claims thereto. Défendantes structure relates to the second 
of thèse two types and is wholly outslde of the Grant patent.'' 

Concededly the field of invention in thisclass of tool holders was an 
exceedingly limited one. Improvements had been going on for nearly 
half a century, by a steady évolution. When Grant applied for his 
patent in 1904 there was no chance for a broad generic patent. H^ead- 
•ed tools and bar tools were well known and although they were simple 
in construction and easily understOod there was room, perhaps, for 
patented improvements. Of course no improver was entitled to a 
patent which dominatéd the entire art. . 

In Bragg v. Fitch, 121 U. S. 478, 7 Sup. Ct. 978, 30 L. Ed. 1008, the 
Suprême Court said: 

"It is obvlous from the foregolng revievv of prlor patents, that the Inven- 
tion of Bristol, if his snap hook contains a patentable invention, is but one 
In a séries of improveuient.s ail having the same gênerai ()b.1ect and purpose ; 
and that in constralng the claims of his patent they must be restricted to 
the précise form and arrangement of parts deseribed in his spécification, and 
to the purpose indleated therein." 

In New Home Sewing Machine Co. v. Singer Mfg. Co. (C. C.) 
■68 Fed. 224, the court said : 

"The patentée is not entitled to the libéral treatmeut accorded to a pioneer. 
He has uuide a suiall advanee In the art and has informed the public of the 
précise nature of his Improvement. He must abide by the language of the 
•claim as he has cliosen to write it." 

The defendant's tool is made under the patent to Amborn No. 1,158,- 
100 which raises a presumption, at least, that its éléments are not 
mechanical équivalents for the éléments of the claims of the Grant 
patent. We are of the opinion that the Grant patent cannot be con- 
strued as covering a generic invention but only minor improvements 
and that the defendant's tool holder does not infringe. 

The decree is affirmed with costs. 
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MUN«ER V. PERLMAN RIM CORP. 

(District Court, S. D. New Yorlî. June 20, 1917.) 

No. 99. 

1. Patents <g=5328 — Vamdity and Infringement — Pnetjmatic Wifeels. 

Tiie Munger patoiit. No. 6;J8,fi88, for a <:omliliie(i elastic and piieiimatic 
tire, claim 4, wUlcli relates to ineans of securing the base or rim detachably 
to the wtieel tlirougli ttie taperlng of tlieir adjacent surfaces, was not an- 
tlclpated, and discloses an operative and commercially useful devlce, and 
is not llmited to aiiy précise taper nor to a taper wliicli extends entirely 
across the width of the felly or of the rim. but covers auy angle or es- 
tent of taper which accoinpllshes the desired end, whicli is the ready re- 
movability of the rim while holding it secure against accidentai displace- 
ment. Said claim also hcld infringed. 

2. Patents <©=234 — iNKRiNGEMENT^EQurvALENCY. 

When two machines are allUe in their funetions, combinations, and 
éléments, it is unnecessary to cstabiish infringement to go further and 
Inqulre whether they are alike or unlike in their détails. 

3. Patents <S=>289 — Suit fok Infringement — Lâches. 

Delay in bringing suit for infringement may be excused when it was 
due to the flnancial inabillty of complainant to institute and malntaln 
the litigation, and where défendant bas not been prejudiced by the delaj', 

4. Patents ©=»222 — Infringement — Suit for Damages — Notice. 

Where articles made under a patent are luarked as required by Rev. 
St. § 4900 (Comp. St. 1916, § 9446), no further notice to an iufrluger is re- 
quired to sustain a suit for damages for the infringement. 

In Equity. Suit by Louis De F. Munger against the Perlman Rim 
Corporation. On final liearing. Decree for complainant. 

William A. Redding and William B. Greeley, both of New York 
City, for plaintifif. 

Edgar M. Kitchin and Melville Church, both of Washington, D. C, 
for défendant. 

MANTON, District Judge. Ey a bill of complaint filed Septenibcr 
12, 1916, the plaintiff seeks to recover money damages resulting from 
the alleged infringement of letters patent No. 638,588 dated Decem- 
ber 5, 1899, granted to the International Wheel & Traction Company 
as the assignée of Louis De F. Munger. This patent was subsequently 
assigned back to Louis De F. Munger shortly prier to the commence- 
ment of this action. The patent expired December S, 1916. The re- 
lief sought is a decree decreeing that the patent in suit is valid as to 
claim No. 4 thereof, and infringed by the défendant as to the same 
claim. The basis of recovery sought is that of a reasonable royalty. 

[1] The plaintifif calls the patent in suit a "combined elastic and 
pneumatic tire." It covers two separate inventions, and this is con- 
ceded by counsel for the défendant. The first of thèse two distinct in- 
ventions relates to the manner of securing the rubber tire to a metallic 
base or band, and is not involved hère. The second of thèse inven- 
tions, and the one concerned hère, relates to the manner of securing 
the metallic tire base on the felly of the wheel as stated in the spécifi- 
cations, "so that thèse parts may be practically self-united, exerting but 

®=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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slight strain on the bolts securing the base, and so that the base and 
the tire can be readily and quickly attached to and detached from the 
felly without the nse of spécial apparatus and while keeping the tire 
in a state of inflation." The apparent thought of the patentée was 
to hâve an easily demountable rim or tire base. His spécification refers 
to the construction of the felly and tire base to assist in the worlc of 
slipping the tire on or ofï the wheel for the purpose of attachment or 
detachment and in renioving the band or tire after it bas been placed 
in position. In referring to the new construction, he says : 

"In removing the bancl it is merely necessary to back off the base sllghtly 
from tlie felly, wheri it can be easily sllpped down and off the inclined sur- 
face." 

The metallic base is described as "adapted to be detachedly connected 
to the wheel," and the spécifications expressly state : 

"It Is obvions that varions modifications in tlie form of my iniprovement 
may be made wltliout departing from the Idea of my invention." 

From this it is argued that the structure which is shown in the 
drawings and described in the spécification of the patent is' therefore 
to be regarded as merely illustrative of one possible embodiment of the 
"idea of my invention," and not as the only form in which the inven- 
tion can find expression. The spécification f urther describes the in- 
vention as: 

"The face of the felly is slightly inclined or ont of angle with the axis ; the 
oiiter dianieter of the wheel bèlng the smaller to form a tapering fit for the 
tire base to assist in the work of slipping the tire on and ofl; the wheel for 
the purpose of attachment and detachment ; this angle belng slight aïid hard- 
ly discernible in the drawings. The outer side of the base is also longer than 
the other so as to form au inc'lined undersurface which wiU coiifonn to the 
felly and make the tapered felly described." 

Claim No. 4 of the patent in suit relied on is as follows : 

"In combinatlon with a tapered felly, a tire, an aunular ridged base to which 
said tire Is secured, said base liavlng a tiipered undersurface and fltted on 
said felly substautially as described." 

This claim analyzed is found to cover in combiriation the following 
éléments : First, a tapering felly ; second, a tire ; and, third, an annular 
ridged base to which said tire is secured, said base having a tapering 
imdersurface and fitted on said felly. 

The défendant manufactures and produces under its patent known as 
No. 1,052,270, issued February 4, 1913. The défense claims: First, 
inoperativeness ; and, second, noninfringement ; and, third, invalidity. 
The defendant's patent was considered in Perlman v. Standard Weld- 
ing Co. (D. C.) 231 Fed. 453, and later in Id., 231. Fed. 734, 146 C. C. 
A. 18. There its, patent was held valid and infringed. Btjt the ap- 
plication of the plaintiff's claim to the spécifie embodiment of the in- 
vention shown in the drawing of the patent and in Plaintiiï's Exhibits 
17, 28, and 30 is obvions, , . . : •:, 

From thé spécifications as quoted above tlie, claim neesd not be re- 
stricted to the spécifie embodiment, and can be interpreted to cover what 
the plaintjfi^ claims for it under the doctrine of équivalents. 
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[2] The rule is well established that, when two machines are alike 
in their functions, combinations, and éléments, it is unnecessary to go 
further and inquire vvhether they are alike or unlike in their détails. 
Hobbs V. Beach, 180 U. S. 383, 21 Stip. Ct. 409, 45 L. Ed. 586. 

The patent need not be restricted to the précise relation of the wedge 
éléments shown in the drawing, but is to be interpreted se as to include 
within its scope the obvions équivalent and arrangement of wedge 
surfaces in defendant's wheel, the structure of which, so far as it 
comes within the scope of the invention and suit, performs its function 
in practically the same way as the patented structure. Johnston v. 
Woodbury, 109 Fed. 567, 48 C. C. A. 550; Hallock v. Davison (C. C.) 
107 Fed. 482. 

The plaintiff rests his case upon the proposition that his claim must 
be so interpreted as to cover within a reasonable range of équivalents 
that which was new in the art with him, namely, the utilization of the 
wedge as a means for securing a tire-carrying rim upon a wheel in such 
a manner that the rim, under tension, produced by the wedge action, 
hugs the felly tightly when in use, and can be removed readily by free- 
ing the wedge surfaces. Nor should his claim be limited to a structure 
in which one wedge surface extends ail the way across the face of the 
felly, and the other wedge surface extends ail the way across the inner 
face of the rim, any more than it should be limited tb a structure in 
which the tire is vulcanized on the rim or base, nor to a structure of 
which the tire forms a permanent part. It should be taken to mean 
only a rim adapted and intended to hâve a tire secured therein with such 
degree of permanence as to resist accidentai displacement under ordi- 
nary conditions of use. This range of liberality was given to the prés- 
ent défendant by Judge Hunt in Perlman v. Standard Welding Co., 
supra, where he held that the wedge moving inwardly paràllel with the 
axis of the wheel was the équivalent of the screw mounted radially in 
the felly and moving outward against the rim. 

I am satisfied from the proofs that the plaintiff bas shown by créd- 
ible testimony that in the practical opération of the wheels and rims 
madè under the patent there was no such Sticking of the rim on the 
wheel as to prevent its removal with the ordinary tools carried on the 
road, and that such a degree of utility exists which justifies sustaining 
the patent against the claim made by the défendant of inoperative- 
ness, and that therefore the patent bas commercial utility. . 

In Johnston v. Woodbury, 109 Fed. 567, 48 C. C. A. 550, Judge Gil- 
bert said : 

"We Co not think, however, that the appellant [plaintiff] should be limited 
In his Invention to the use of the angle which appears in the drawings. The 
spécification contains no désignation of a spécifie angle, and it is clear that 
the patentée contemplated that the angle should be such as would successful- 
ly overc()in(^ the defeots which his invention was designed to remèdj'. The 
idea of his invention was to place the rods at an angle, at any angle that 
would give the neeessary oscillatory movenient to prevent the banking of the 
pulp upon the traveling belt, and at the same time not throw it over the sides. 
The spécification clearly indicates this." 

See, aiso, Crown Cork & Seal Co. v. Aluminum Stopper Co., 108 
Fed.845,48C. C.;A. 72. , . 
244 F.— 51 
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The plaintiff produced two wheels (Exhibits 29 and 30), one with a 
métal felly, and the other with a wooden felly, both made up in exact 
conformity with the drawing of the patent in suit as to the taper of the 
felly and the rim. Although this taper was slight, the removal in court 
was performed with ease, and from the testimony the fact was es- 
tablished that expérimental rims made in Hartford in 1890 were re- 
moved without difficulty. Thereafter rims were made in a commercial 
way at the plant of the Munger Vehicle Tire Company at New Bruns- 
wick, N. J., and the testimony warrants the finding that thèse rims were 
made, sold, and used under the patent in suit, marked with its date, 
and were readily détachable from the wheels af ter actual and continued 
use. I think that the objection urged by the défendant as to the stick- 
ing of the rim is net well founded, and, so far as concerns the life of 
a present-day tire on the Munger rim, it would be quite feasible to 
adapt the present-day tire to the Munger rim. The invention in suit 
relates riot to the adaptation of the tire to the rim, but to the means of 
securing the rim detachably upon the wheel. 

As to the infringement claimed by the plaintiff, the plaintiff claims 
that the flange at the rear of the defendant's wheel is a wedge flange, 
and that it forces the rim further and further away from the wheel, 
that is, from the cylindrical portion of the wheel which lies between the 
"little outer wedges" at the outer edge and the wedge flange at the in- 
ner edge. In both wheels the further the rim is pressed on the tapered 
wedge felly or the wedge flange of the felly the further the rim is 
pressed outwardly or away from the axis of the wheel, and the more is 
increased the state of tension of the rim which is desired in both cases 
in order that the rim may hug the felly or its wedge flange the more 
tightly and be held more securely in place. The only différence in struc- 
ture is that in defendant's wheel there is an annular strip between the 
two edges of the felly with which the rim is not in contact, being held 
therefrom by the wedge flange or at the inner or rear edge, and the 
"little outer wedged" at the outer or front edge. The defendant's wheel 
is forced further from this métal strip of the felly, but the distance by 
which it is so forced is limited by the résistance to the stripping offered 
by the rim, and is immeasurable except by the most délicate instrument. 
The only resuit secured by forcing the rim laterally on the wedge flange 
is the placing of the rim under tension, and the doser hugging of the 
wedge flange by the rim which is the purpose of, and the resuit obtain- 
ed by, the wedge action of the plaintiff's patented structure. This is 
well exemplified and shown by Plaintiff's Exhibit 4 offered on the trial. 
It is a sketch prepared by the witness Duryea, plaintiff's expert, and 
this sameness of purpose and function is well pointed out in Mr. Dur- 
yea's testimony. 

The embodiment of defendant's wheel is found in Mr. Munger's 
contribution to the art, to wit, the utilization of the wedge as a means 
for securing a tire-carrying rim under tension on an automobile wheel 
so that the rim shall hug the wheel tightly and be held firmly in posi- 
tion while at the same time it can be detached readily by freeing the 
wedge surface. Reading claim 4 of the patent in suit, together with the 
disclosure of the spécifications and interpreted with a reasonable range 
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ai .équivalents, in my opinion, covers the structure of defendant's 
wheel. The felly is tapered at one edge, having a wedge fiange to be the 
équivalent of a wedge surface formed on the felly itself. The rim is 
an annular ridged base, and is adapted and intended in use to hâve the 
tire secured to it with a degree of permanence sufficient to resist efifectu- 
ally the accidentai displacement of the tire. The rim bas a tapered 
undersurface slightly rounded, but possessing the function of a 
wedge surface co-operating with the wedge flange of the felly, whereby 
the rim is f orced outwardly and put under tension as it is pressed on by 
the opération of the bolts and nuts. Upon this rim the tire is placed. 
I am satisfied, therefore, that the plaintiflf's exhibit (defendant's 
wheel) infringes the claim in suit. But the défendant claims that the 
patent is invalid in view of the prior art and because of two patents, 
one issued to Perkins & McMahon, No. 3,037, dated April 10, 1843, 
and the other, the British patent of Carberry, No. 7318, in 1895. De- 
fendant's counsel claims that the Perkins & McMahon patent was not 
limited to car wheels, but was a structure applicable to other vehicles, 
and that certain set screw bolts were provided for the purpose of bend- 
ing the rim and wheel together, but the évidence is convincing that 
this rim of the car wheel could not be placed on or removed îrom 
the wheel in the sensé suggested by counsel for the défendant, to wit, 
with the ease or with the ordinary tools, nor would the rim and wheel 
come apart if the screw bolts were not there, and in no sensé was there 
the ready demounting of the rims ; indeed, they could only be removed 
by great pressure as by hydraulic power. There was, therefore, no 
possibility of practical use for other than railroad purposes of a wheel 
with a rim held on merely by bolts with the method of mounting ex- 
hibited in the patent in suit. I am satisfied that this patent furnishes 
no warrant for the conclusions urged by the defendant's counsel. This 
patent was set up by the défense in the suit of Perlman v. Standard 
Welding Co., supra, where Judge Hunt said that : 

"Patents Xos. 4447-1846, and No. 405710-1889, shdwing railway car wheel 
structures with rlms intended for belng niounted permanently, ought not to hé 
regarded as fairly In the prior art under exaniinatlon. It strikes me that 
sueh structures apply to a foreign art. But, if I am wrong in so regarding 
them, still they could not be claimed to diselose a solution of a problem in the 
art of automobile wheels. In tlie car wheel art the object was to get the rim 
on ju.st as tight as it could be put on and to mount it nearly with permaneiicy, 
and in doing so the greatest amount of contact surface waa provided between 
the rim and the wheel body of the car wbeel." 

In passing it might be noticed that in Judge Hunt's opinion he refers 
to the Munger patent in considering the prior art, saying that Munger's 
structure was of little use because the rims became so attached to the 
wheel body that it required much more labor to remove it than to take 
the tire f rom the rim. Evidently Judge Hunt did not hâve the oppor- 
tunity for experiment and observation that was afforded this court in 
the considération of the merits of the Munger patent, or I think he 
would hâve reached a conclusion other than that which is voiced in bis 
observation in this opinion. 

The Carberry patent does not show a construction which embodies 
the inventive thought of the patent in suit, to wit, the secivring of a tire- 
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carrying rim under tension by wedge action upon the wheel body 
whereby the rim hugs the f elly band tightly. There is a distinction h&- 
tween placing the tire-carrying rim under tension and placing it under 
compression, which is important. When the rim is under tension, it 
holds itself in place on the wheel through contact under pressure with 
the felly or its wedge éléments, but when the rim is under compres- 
sion, it is held in place only by those éléments, namely, the radial bolts 
o£ the Carberry patent which pass through the felly into the rim. If 
thèse bolts break off, the rim comes off. I do not think that the Car- 
berry patent anticipâtes the patent in suit, because it does not disclose 
the inventive idea covered by that patent. Therefore I conclude that 
neither of thèse patents alone can be regarded as sufficient to invalidate 
the claim in suit or as teaching the art how to realize the advantages 
of the Munger invention, and offer no défense of invalidity to the 
plaintiff's claim. 

[3] The delay in bringing suit is urged as a last défense and is, of 
course, a serions one. The bill of complaint was filed September 20, 
1916. The patent in suit did expire December 5, 1916, but the long 
lapse of time is accounted for by the financial inability of the plaintiff 
herein and his predecessors in interest to bear the expense of a patent 
litigation. The record discloses efforts to finance the National Wheel 
& Traction Company, to which the invention covered by the patent 
was assigned. This company was a promoting or holding company 
with a small capital. Thereafter the Munger Vehicle Tire Company 
was organized in December, 1899. This company did manufacture 
some of the wheels under the patent in suit at New Brunswick, N. J. It 
is sufficient to say that financial difficulties arose between this and the 
Rubber Goods Manufacturing Company, bankruptcy proceedings were 
instituted, and' considérable litigation ensued. Ail the assets of 
the Munger Vehicle Tire Company were turned over to the Na- 
tional Wheel & Traction Company ; the patent in suit remaining in 
the ownership of the National Wheel & Traction Company. There 
was considérable negotiation to obtain capital, but in January, 1902, 
the Munger Automobile Tire Company was organized, located at 
Trenton, N. J., taking over the physical assets of the National Wheel 
& Traction Company, excepting the patent in suit. It was not until the 
latter part of 1915, af ter bankruptcy proceedings were instituted against 
the Munger Vehicle Tire Company, that the plairitifï obtained an as- 
signment of his patent, and thereafter obtained sufficient funds to insti- 
tute this suit. 

Thèse circumstances, although briefly stated, show the financial in- 
ability of the plaintiff and his predecessor in title to bear the expense of 
the litigation, and was sufficient to excuse the delay in bringing the 
suit. Columbia Graphophone Co. v. Search Light Horn Co., 236 Fed. 
135. 

In Taylor v. Sawyer Spingle Co., 75 Fed. 301, 22 C. C. A. 203, Judge 
Wales said: 

"It has never been held that mère lâches, unaccompanif^l hy circumstances 
which amount to an équitable estoppel, shut out a party from ail relief in a 
court of equity. Knowledge of and loug-coutlnued acquiescence by complain- 
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ant In an Inf rlngement may, In spécial cases, be fatal on a motion for a prelim- 
inary injunction, but wlll not, on a final liearing, prevent the court from grant- 
ing sucli relief as may be just and équitable." 

[4] Notice of the existence of the patent was given by the plaintiff 
by marking the manufactured product under the patent with the date 
of the patent. This was placed upon the wheels manufactured com- 
mercially by the Munger Vehicle Tire Company, and was sufficient no- 
tice within the meaning of section 4900 of the Revised Statutes. 

For the foregoing reasons, a decree will be granted in favor of the 
plaintiff and against the défendant, directing the défendant to account 
before a master, and the plaintiff may recover a reasonable royalty up- 
on the patent in suit under the rule established in Dowagiac Mfg. Co. 
V. Moline Plow Co., 235 U. S. 641, 35 Sup. Ct. 221, 59 L. Ed. 398. 



BECKWITH BOX TOE CO. v. GOWDÏ et al. (three cases). 

(District Court, D. Massacliusetts. August 5, 1916.) 

Nos. 028-630. 

1. Patexts <g=»117 — Suit for lNrRiNf4EMENT — Titi,e to Support. 

The issuance of a patent to one name<l as sissignee of the appUcant Is 
prima facie évidence of title in such assignée. 

2. Patekts i©=5328 — Invention — I'hocess ok Lasting Shoes. 

The iJavis patent, Xo. 749,207. for iniprovenient in the art of. lasting 
boot or shoe uppers, the object of the described process being to form a 
box toe is void, as not distinctly disclosing anythiiig novel and patentable 
over the pi'ocess as pre\'iously practiced. 

3. Patents <S;=3.'J2S — Vaeihity and iNFRiNGEirENT — Box Toes for Shoes. 

Tlie Biitterfield i)atents, No. 1,070,400, for a method of making stiffened 
foreparts of boot and slioe uppers, nnd No. I,124,(i94, for a box toe, the 
product of .such procoss which by nslng a stift'ening composition in the 
tibrous toe binnks tliat may be softened sutticiently for lasting merely by 
the application of a degree of beat not injurions to leather, vrere not 
anticipated and disclose a meritorious in\ention, which effects a saving 
in time and cost of manufacture over old processes; also held infringed. 

4. Patents (g=>27(l) — Anticipation — Patents in NoNANALOGOtrs Arts. 

Tbat il patentée bas taken an idca froni a ])rior iiiventor does uot neces- 
sarily négative inveiitUjii, where be has adupted It to perform a différent 
function in a nonanalogous art. 

In Equity. Three suits by the Beckwith Box Toe Company against 
one Gowdy and others. On final hearing. Decree for défendants in 
first suit, and for complainant in second and third suits. 

Benj. Phillips, Alfred H. Ilildreth, and W. Orison Underwood, ail 
of Boston, Mass., for plaintiff. 

Albert M. Rollins, of Brocton, Mass., and Geo. P. Dike, of Boston, 
Mass., for défendants. 

'DODGE, Circuit Judge. In each of thèse suits the défendants are 
charged with infringement of a différent patent alleged to belong to the 

<S=For other cases see same topic & KBY-NUMBER In aU Key-Numbered Digests & Indexes 
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plaintiff company. fhe patent in question in the first case is No. 749,- 
267, issued January 12, 1904, to Qscar C. Davis, assigner of one-half 
to George E. Keith. In the second case it is No. 1,070,406, issiied 
Augtist 19, 1913, to Frank E. Biitteî-field; by Eugène M. Butterfield, 
administrator of Frank E., decease'd, assigned to the plaintiff company. 
In the third case it is No. 1,124,694, issued Jartuary 12, 1915, to Frank 
E. Butterfield, by Eugène M. Butterfield, administrator, assigned to the 
plaintiff company. 

[1] A preliminary question is'as to the sufficiency of tlie plaintiff 's 
proof tô establish its title to the tliree patents sued on. Assuming title 
in Davis and 'Keith to the Davis patent, subséquent successive assign- 
ménts from them and from their assignée hâve vested that title in the 
plaintiff'; but to show that Davis ever assigned half of it to Keith, 
there is only the patent itself, issued as above stated. Also, for its 
title to the two Butterfield patents the plaintiff relies on the patents 
themselves, issued as above stated to it as assignée, vvithout produc- 
ing any assignment tb it of eithér', before issue, by Frank E. Butterfield 
or his administrator. The défendants contend that, in the absence of 
the above-rhentioned assignments from the applicant, the proof is not 
complète. My ruHng must be that the patents themselves are prima 
facie évidence of title in the assignée named. Walker on Patents 
(4th Ed.) §495; Whitcomb v. Coal Co. (C. C.) 47 Fed. 655; U. S., 
etc., Co. v. Butez (C. C.) 140 Fed. 556; Money Weights, etc., Co. v. 
Toledo, etc., Co., 199 Fed. 905, 906, 118 C. C. A. 235. It is to be 
presumed, in vievv of Gayler v. Wilder, 10 How. 477, 13 L. Ed. 504, 
Ràih-oad Co. v. Trimble, 10 Wall. 367, 19 L. Ed. 948, that the patent 
office had before it assignments sufficient to pass title from the appli- 
cant to the assignées named, until the contrary is shown. I find nothing 
requiring a différent conclusion in Wende v. Horine (C. C.) 191 Fed. 
620, cited by the applicant, which décides only that an applicant may 
sue in his own name under Rev. Stats. § 4915 (Comp. St. 1916, § 
9460), notwithstanding that he has assigned his application. Paine v. 
Trask (C. C.) 56 Fed. 231, 233, decided in this circuit in 1892, and 
Eastern, etc., Co. v. Keystone, etc., Co. (C. C.) 164 Fed. 47, consider 
only what proof is requisite of the exécution of an assignment after 
issue. I hold, therefore, that the plaintiff' has made sufficient proof 
of its title to each of the three patents sued on. 

The Davis patent, 749,267, is for "art for lasting portions of boot 
or shoe uppers." It has three claims, ail in suit. The Butterfield pat- 
ent, 1,070,406, is for a "method of making stiffened fore parts of boot 
and shoe uppers." It has only one claim. The Butterfield patent, 1,- 
124,694, is for a "box toe and blank therefor." It has six claims; 1 
and 6 only are in suit. 

[2] 1. The Davis patent is for a process. Each claim begins with 
the words, "That improvement in the art of lasting boot and shoe up- 
pers which consists in" — after which the varions steps of the process 
claimed are stated, in substance as below : 

(Claim 1) Iiic.orporating in tlie nnlasted upper a blank made of felt treated 
with a waterprooting stiffeuliig tiuid. 

La.stiug the upper to foriii or uiold the bliiiik. 

Perrulttiug the blank to dry, whereby its stitfiiess is Increased. 
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(Claim 2) Siimiltaiipously lastiiis the iippor and a stiffener Wank made of 
felt saturated wltli a waterproof stiffeiiing material In solution, so tliat 
the blank is soft and tlexible, thus forniiug or molding the blank while 
the lattor is .soft. 

SnhsiMiueiitly allowing tlio stiffening niatnrial to harden and stiffen 
tlio liisti'd and foniied upper. 
(Claim :î) SatiiratiDg a stiffeiier blank made of felt wlth a soluble water- 
proof stiSening material. 

Incoriioratlrig the stlfl'oned blank in an nnlasted iipper. 

Dissolving the stiffeidiig material of the blank hy means of a 
solvent to soften the l)lank. 

Lasting tiie n]>i)er, thiis foi-ming or molding the blank while the 
latter is soft. 

Sid).seiiiiently allowing the stifl'ening niîiterlal to harden and stiffen 
the la.sted or fornied upper. 

The défendants do not dispute tliat they hâve made and sold felt 
box toe blanks, stiffened with sohible waterproof stiffeninp^ fluid, name- 
1}^ shellac dissolved in alcohol ; and the évidence shows that they hâve 
sold such blanks, knowing them to be intended for use in the inanu- 
facture of box toe shocs, by incorporating them into the uppers of 
such shoes, softening them before lasting by the application of alcohol 
holding moré shellac in solution, and drying the uppers thus containing 
them, after the lasting opération. This was contributory infringement 
of the Davis patent, at least of its third claim, if said patent and claim 
are valid. 

The défendants say the patent is invalid, because it purports to cover 
two alternative processes without distinction — -one in which the water- 
proof stiffening material or fluid is applied to the felt blank and the 
shoe lasted while the felt is still soft by reason of such application, 
(claims 1 and 2) ; another in which the felt is dried after such appli- 
cation and subsequently resoftened by further application of a like 
material or fluid before lasting (claim 3). This is said to be failure to 
comply with Rev. Stats. § 4888 (Comp. St. 1916, § 9432), in that the 
improvement claimed is not particularly pointed out and distinctly 
claimed ; and a failure which prevents the public from knowing just 
what the improvement in the art of lasting, etc., is, which the patentée 
claims to hâve invented. 

Read by thcmselves, claims 1 and 2 describe only a process f amiliar in 
the art of lasting long before Davis' alleged invention. This the plain- 
tifif is understood to admit ; at any rate, the évidence shows it to be 
true. But the plaintiff says that according to the spécification, the stif- 
fened and waterproof blank is to be dried before incorporation in the 
upper and thereafter softened again before being lasted; that claims 
1 and 2 must therefore be so understood ; and that in any event claim 
3 must be held valid, whether the other two claims are valid or not, 
because it requires "the stiiïened blank" to be incorporated in the un- 
lasted upper and its "stiffening material" to be then "dissolved," so as 
to soften the blank before lasting. This contention requires close 
scrutiny of the spécification. 

It is to be observed that in the spécification the "chief object" of 
the invention is stated as below, and that no other object is stated: 

"To provide a boot or slioe upper with a l>ox toe whieh is capable of belng 
freely and aceurateiy confornied to the toe portion of the last by the last- 
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iug opération, and of thereafter beeoming relatively stifî, so ns to rctalti llic 
fonn Imparted to It, and which shall, when stiffened, posscss such a doiicrcc 
of elasticlty or resUlence that the toe portion of tlie np])or wiil not bo lialiln 
to be permanently dlstorted or indented by ovdinary oxtprniil pi'(>ssnrc ap- 
plied in sucti direction as to force the toe portion of tlie up])er iMwurdly." 

The above object was attained, so far as I can see, by the previous 
familiar method above referred to of applying the waterproofing stif- 
fening iluid to the blank after its incorporation, just previous to the 
lasting. Nothing essential to its attainment seems to me added by the 
spécification. 

The patentée next states that his invention consists "in the herein 
described improvement." Precisely what that improvement is, is 
left to be gathered from the above and from the description then fol- 
lowing; there is no express language which distinctly points it out. 

The description is only of "the preferred mode of procédure." 
According to it, the stifïening blanks are to be eut from a sheet of 
felt. That use of this particular material was new with Davis is not 
suggested, and the évidence proves the contrary. The felt is to be 
saturated with the waterproof stifïening material, preferably before the 
blanks are eut from it, and allowed to harden ; the only advantage 
thereby secured being, so far as the spécification shows, that a blank so 
stiffened can be skived or scoured in a machine, to reduce its margin. 
That stifïening it for such prupose is, or could be, claimed as a pat- 
entable improvement, is not suggested. The blank "with its hardened 
stifïening " is to be next subjected to the action of a solvent, and, after 
that, either to be incorporated, so softened, in the upper, in ways sug- 
gested, or to be incorporated first and then dipped into the softening 
solvent. Lasting is to follow while the blank is soft. The lasted upper 
is to be dried "to again harden the stifïening material and cause it to 
impart the relative stiffness desired to the box," or, in other words, to 
accomplish what, according to the disclosure, is the chief and only 
object of the invention, as has already appeared. 

Lastly, the inventor states it to be obvions that stifïening material 
in solution may be applied during lasting, to increase the stifïening 
elïect desired for his above-stated purpose. 

, . I can find no distinct indication in the spécification that the drying 
of the blank or of the felt out of which it is eut after saturation, so 
that it may be softened again just after or just before incorporation 
and before lasting, is disclosed as an improvement invented by Davis. 
And in claim 3 the utniost indication of anything of the kind is in 
the words "incorporating the stifïened blank in an unlasted upper," 
which according to the disclosure, as has appeared, is only one way of 
practicing the invention supposed to be disclosed; incorporation of a 
softened blank being just as much a way of practicing it. If the disclos- 
ed improvement upon existing practices is to be taken as consisting 
in drying as above, 1 am unable to believe it a patentable improvement. 
It seems to me to involve only mechanical skill in adaptation, not in- 
ventive thought, whatever the practical advantages secured by it. 
There has been no proof that thèse in themselves are of such impor- 
tance as would assist the claim that it is a patentable improvement. 
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For want of any sufficiently distinct statement of what was new with 
tiie patentée in tlie process described, which in its declared purpose 
and essential features is only that previously familiar; and because no 
détail in which it can be said to differ seems to me to rise to the digni- 
ty of patentable novelty, I am obliged to regard the patent as in- 
valid. But, conceding its validity, équitable reasons appear why thèse 
défendants ought not now to be treated as infringers upon it. 

From its issue in January, 1904, until the présent bill was filed 
Mardi 11, 1915, the défendants hâve been constantly making and sell- 
ing the stiffcned felt blanks above nientioned, for use in the above man- 
ner, and hâve been developing and extending their said business ; ail 
this with the knowledge of the owners of the patent. Neither of the 
successive owners has ventured meanwhile to interfère by légal pro- 
ceedings. There has not, however, been acquiescence for 11 years in 
the défendants' above doings ; on the contrary, nearly 2 years after 
the patent issued the défendants entered into a license agreement with 
the original patentées, to continue, unless abrogated by either party, 
according to the agreed provisions, during the unexpired term of the 
patent. In this agreement the défendant acknowledged previous in- 
fringement and agreed to pay stipulated monthly royalties to Davis 
and Keith while the agreement remained in force. It was dated De- 
cember 14, 1905, and the défendants paid royalties under it until 
April, 1907, after which they declined to pay on the ground that others 
were infringing the patent as much as they were without being called 
to account. Demand for payment thereupon made, first by Davis and 
Keith, afterwards by their attorneys, was ignored by the défendants; 
but Davis and Keith had taken no action to enf orce any rights claimed 
either under the agreement or under the patent up to the time of their 
transfer of the patent to the plaintiff, Mardi 12, 1914; nor did the 
plaintiff take any action against the défendants thereafter until March 
11, 1915, as above. Eight years of acquiescence is thus the most that the 
défendants can assert; but, under the circunistances, I must regard 
it as enougli to require the above conclusion. 

The license agreement is not now in force ; the plaintifif having re- 
pudiated it, in any event, by bringing this suit for infringement of the 
patent. But that it had been long before treated by both parties as 
abrogated seems to me the only reasonable conclusion from the fact 
that Davis and Keith hâve acquiesced so long in its répudiation by the 
défendant upon the ground that unlicensed persons were being permit- 
ted to defy the patent without objection. That it estops the défend- 
ants in this case is not claimed. It aiïords the plaintiff, at most, only 
évidence of a former admission of validity in the patent. Tate v. Bal- 
timore, etc., Co., 229 Fed. 141, 143 C. C. A. 417. 

The above requires dismissal of the bill in the first of the above suits 
(No. 628) and there may be a decree in that case accordingly. 

[3] 2. The Butterfield patent, No. 1,070,406, is also for a process, 
viz., "Method of making stiffened foreparts of boot and shoe uppers." 
The Butterfield .patent. No. 1,124,694, is for "box toe and blank there- 
for," being the box toe produced by said process and the blank pre- 
pared for use in it ; the latter being claimed as a new article of manu- 
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facture. The first patent has only one daim; the second lias six, but 
only claims 1 and 6 are in issue. For most of the questions arising 
under either of thèse patents it will be sufficient to consider the dis- 
closure made in the first patent. The object of the invention is stated 
in the same ternis in both, as f ollovvs : 

"To enable a properly stiffened and durable fore part to be produeed more 
perfectly and (inickly than lieretofore, sind to reduee to a miniimiui the oost 
of producing a stiffened upper forepart." 

The above object is to be accomplished, according to the disclosure, 
by saturating a box toe blank of fibrous absorbent material, preferably 
felt, but capable, whatever the material, of absorbing a fluid stitïening 
composition. The composition is to be adapted to be softened by a 
degree of beat which will iiot injure the upper leather. An alcohol 
solution of shellac, eight pounds to the gallon, mixed witli a solu- 
tion of borax in hot water, in the proportions 1 ounce of borax to 
two ounces of water, is indicated as suitable for the purpose. The 
saturated blank, dried so as to be relatively hard and stiff, is to be 
assembled, with the other parts forming the upper, in suitable relation 
to the last. They are to be then heated to a degree not high enough to 
injure the leather, preferably from 110 to 120 degrees F. Lasting 
is to be done while the blank is in the softened condition thus produc- 
ed. After lasting, the box toe is to be allowed to stifïen by coohng. 
It is further directed that the stiffening composition be capable of re- 
sisting the beat of the body, so as not to be softened by ordinary use ; 
also that it be practically insoluble in water. 

Only one of the claims in suit, however, contains mention of this last 
requisite. The blank covered by claim 6 of the second patent is to 
be, among other things, "unaffected by moisture." 

The single claim of the first patent is for the method of making 
stiffened foreparts which consists in: 

Incorporating In the unlasted upper a stitt'ener blanb, comprlsing absorbent, 
iibrous material containing a stlftenlng compo.sitlon or material adapted to 
be softened by a degree of beat not injurions to leather and to be stiffened by 
fooling. 

Heatlng the blank to soften it. 

Lasting the uiiper whlle the blank is lieated and soft. 

Allowiug the box toe to stiffen by cooling. 

The above process varies from the previously familiar practice, or 
from anything described in the Davis patent before considered, in that 
the stiffened blank is to be softened by beat, instead of by a solvent, 
and not by beat in gênerai, but beat within a defined range of tempér- 
ature; i. e., beat above that produced by the wearer's body, but less 
than that which will injure leather, and correspondingly in that the 
stiffener used is to be such as will not soften below the former, but 
will soften below the latter, température. By this method of softening 
the drying necessary after a softening solution has been used is dis- 
pensed with, and an advantage in time and cost of manufacture is 
secured. 

The défendants fail to satisfy me that this is not an improvement 
involving invention, patentable to the first inventor. I am unable to 
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agrée with tlieir contention that nothing beyond good judgment and 
skill in sélection of material were involved in devising it. Its commer- 
cial value is f ully established by the évidence. 

The défendants say it was anticipated. They rely hère upon previous 
practices testified to of softening shellac stifïened blanks by the use of 
hot water or of steam; also upon several prior United States patents, 
principally that to Graber, No. 691,462, January 21, 1902, a patent 
not cited in the Patent Office proceedings upon the Butterfield appli- 
cations. 

The only use shown of hot water for softening stifïened blanks was 
by dipping them into it bef ore assembling and lasting the upper ; the 
blanks so stifïened having been stifïened with shellac in solution only, 
uncombined with any substance adapted to vary or regulate its soften- 
ing point. The water was used to soften, not only the stiflfening, but 
the entire blank, when not uniformly stifïened, as was often the case ; 
and drying after lasting was apparently involved. How steam was 
used did not distinctly appear, the only testimony about its use coming 
on cross-examination f rom one of the plaintiff's witnesses ; but wheth- 
er it was steam, or beat produced by steam, that was used, no adapta- 
tion of the blank to soften within a given range of température was 
shown. 

As to the Graber patent, it belongs to an art not very closely analo- 
gous, being for a "composition for stiffening fabrics," in order, as the 
inventor déclares, to make them waterproof, antiseptic and adapted for 
use for a variety of purposes. The fabric, saturated with a described 
composition, stiiïens when dry, is then waterproof and antiseptic to 
a high degree, and, heated, may be given any desired shape, in which 
it will stifïen when cooling. The uses suggested for fabrics so stifïen- 
ed are splints for surgical bandages, stififening for garment lining, 
roofîng material, pliable fabric for surgical supporters and braces, and 
lining for boots and shoes, as well as garments. The ingrédients of 
the stiffening composition, in proportions by weight as below, which 
proportions may be varied according to the density and degree of 
stiffening desired, are : 

Ethylic alcrohol ISili 

Lac (sliellac) V2>i 

Rlcinolein (castor oll) 2 

Borate of soda 2 

Although in the above composition thcre is only about half as much 
shellac per gallon as in the Butterfield composition, and a small pro- 
portion of castor oil not therein found, it will stifïen f elt box toe blanks 
sufficiently for lasting (or can be made to do so with slight variation), 
and will also soften at a température low enough to permit their use in 
the Butterfield process, but not low enough to soften in ordinary use, ac- 
cording to the defendant's uncontradicted testimony. 

[4] I do not find in Graber's patent any sufïicient indication of an 
intent on the inventor's part to adapt his composition for stiflfening 
box toe blanks, or for the production in fabrics stiffened with it of the 
degree of rigidity requisite for that purpose. The nondrying oil which 
distinguishes his from Butterfield's composition, and which must be 
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présent in some substantial quantity in order to keep the composition 
within the patent, however its proportion be varied relatively to the 
other ingrédients, and the suggested use of his composition for pro- 
ducing pliable fabric, forbid tlie conclusion that such rigidity was one 
of his objects. I am therefore unable to accept the défendants' con- 
tention that Butterfield describes only a new use of Graber's invention. 
If Butterfield can be said to hâve made any use of the idea disclosed 
by Graber, the function which he adapted it to perform in the art of 
producing box toes was to my mind suiîficiently new to prevent Grab- 
er's patent from being regarded as an anticipation. Forsvth v. Gar- 
lock, 142 Fed. 461, 73 C. C. A. 577; Fitchburg Duck Mills v. Barrell, 
214 Fed. 717, 131 C. C. A. 189. And if Graber's patent does not an- 
ticipate the patents in suit, none of the other patents upon which the 
défendants rely can in my opinion be regarded as anticipations; nor 
is discussion of them in détail considered necessary. 

The felt blanks made and sold by the défendants under the name of 
"Victor Box Toe" (Défendants' Exhibit B) were sold, as they knew, 
to be incorporated in box toe shoes by Butterfield's patented process, 
The composition used by the défendants to stiffen them. or at least 
some of them, consisted of shellac, resin, and alcohol. In some cases 
reclaimed shellac was used, which bas a low-er melting point than ordi- 
nary shellac ; but the difiference does not appear to be of importance 
for the purposes of the case. Nor does it seem to me that the rosin 
used by the défendants, instead of the borax specified in Butterfield's 
preferred formula, can substantially differentiate their composition 
from that which Butterfield described. If thèse conclusions are right, 
contributory infringement of the claim in suit is proved in No. 629, 
and infringement of both claims in suit is also proved in No. 630. In 
those cases there may be decrees accordingly. 
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DICKINSON, District Judge. Aside from any purely légal view of 
this controversy what has been called "the human-side view" is Janus- 
faced. The plaintiff advances, as he is justified in doing, this strong 
claim of merit that at a very critical stage in the expérience oî the steel 
industry, which is now of such overwhelming importance to our coun- 
try and through it to the cause of humanity throughout the world, he 
came forward with a substitute for Austrian magnesite, the want of 
which would hâve crippled, if not paralyzed, that branch of the 
steel industry which has heretofore been dépendent upon it for re- 
fractory materials. The benefit thus conferred upon mankind is so 
impressive in its mère statement that upon its importance we need not 
enlarge. The défendant, on the other hand, asserts, as it also has 
justification in doing, that the plaintiff cannot be given the exclusive 
property rights for which he asks without doing violence to princi- 
ples of law the disregard of which has the most far-reaching conse- 
sequences. Thus stand the gênerai considérations which bear upon this 
controversy. 

The question of the strict légal rights of the plaintiff is open to the 
application of arguments of almost equal weight. The right is claimed 
under letters patent No. 1,063,102 issued May 27, 1913. This is a 
product patent. The exclusive right of the plaintiff to the process, 
also claimed as an invention, by which this product is produced, is not 
hère in controversy. The questions to be answered may be formulat- 
ed as involving the inquiry whether this product is merely the resuit 
of a natural process, or whether it be a thing manuf actured, and wheth- 
er the product secured by the défendant, if it be a manuf actured prod- 
uct, is the same as the product patented by the plaintiff. The shorter 
the path is made which leads the mind to a judgment upon either of 
the propositions advanced in the answer to thèse questions, the great- 
er the satisfaction with which the mind rests upon the conclusion, 
whatever it is. There is either little room for discussion between the 
questions and their answers, or the questions are made so broad and 
the material for discussion, if it is ail admitted, is so abundant that 
the discussion becomes interminable. The reasons which lead one to 
a conclusion may be stated in such small compass as that we hâve bare- 
ly, if any thing, more than a statement of the conclusions reached. A 
statement of ail the considérations which enter into a discussion of the 
correctness of the conclusions thus reached is almost unending. Re- 
duced to its simplest statement, what the plaintiff came upon (and thus 
in conséquence in the true etymological sensé invented) was that dolo- 
mite, after being burned in an ordinary cupola and then reburned in 
a rotary kiln, made a practically good substitute for Austrian magne- 
site for certain refractory uses. The inventer himself thus defines 
bis contribution to the art. He had been burning dolomite in a cupola 
and selling it for its then limited uses. He tried to expand the field 
of its usefulness by using a rotary kiln. The experiment was a failure 
in the sensé that he had no appreciably better resuit. The thought 
which proved to be a very happy one for him and for the steel indus- 
try, occurred to him to reburn the dolomite in the rotary kiln after it 
came from the cupola. The resuit was most satisfactory and gratify- 
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iiig. Hère, beyond doubt, we had invention and a most valuable re- 
siilt. A most useful art had been. most helpf ully, as well as most op- 
portunely, promoted, and to the inventer of this process of making this 
nevv product (if it be a product), or in any event of producing this nevv 
resuit, justly belongs ail the encouragement which the law in the exer- 
cise of the most libéral policy consistent with its being a wise policy 
can bestow. 

The line of distinction which must be drawn is one such that, short 
of mère trade terminology, our language does not supply us with words 
or phrases by which to denominate the things which lie on either side 
of this line except words of broad generalization. The expressions 
"raw" dolomite, "roasted" dolomite, "burned" rock, "double burned," 
and the like suggest, rather than convey, to our minds the thought with 
which the défendant seeks to impress us. Expressions, on the other 
hand, which in like manner bring up the thought of a new material, 
an article of manufacture, a product in the production sensé of some- 
thing produced or created, are employed by the plaintifï. The choice 
of expression is crystallized in the word "magdolite" as the name by 
which this new material is designated. We do not see that anything 
is gained by the use of a baptismal name beyond getting the mind into 
an habituai attitude toward the subject. Habitually speaking of dolo- 
mite which has been subjected to a heating process as "magdolite" 
tends to create and to deepen the impression that the resulting thing 
difïers from roasted dolomite. There is, in the act of christening, the 
implication of a new material. Why otherwise give it a name ? Such 
a name is, however, but the guinea stamp, and does not change or 
afïect in any way the thing stamped except the change which is 
wrought by the fact that the thing has been thus stamped. 

The argument addressed to us by counsel has shaken, but has not 
altered, the conviction that this patentée discovered no more than what 
he describes bis discovery to hâve been. He found that cupola burned 
dolomite which had certain limited uses as a substitute for magnesite 
if re-roasted and thereby more thoroughly burned became a fuller and 
for ail practical purposes a full substitute. He further found that the 
use of a rotary kiln in the second burning produced satisfactory re- 
sults. The conviction which lingers in the mind, if it does not remain 
wholly unshaken, is that to give the discoverer of this resuit a product 
patent is to grant him an exclusive proprietary right to the mère re- 
suit of the opération of natural causes. The legislator who was fram- 
ing a patent law might be well asked to weigh the considération that 
such a discovery was new, and that the fruit of it had the highest 
value and utility, and that a real contribution had been made to the 
possessions of mankind, and that the contributor should be rewarded. 
The man who discovers that and how any natural product may be 
artificially made has made a like contribution. The distinction between 
process and resuit is clear. The grant of an exclusive proprietary 
right to the one and its déniai to the other in volves no inconsistency of 
attitude or treatment, because the fact remains that, although the 
process is new, the resuit is old. 



J. E. BAKER CO. V. KENNEDY KEFKACTORIES CO. 815 

We confess to a feeling of hésitation in stating adhérence to the 
conclusion indicated. This is due to several considérations, each of 
which has its influence upon the mind. One is the expérience of this 
patent in the Patent Office as disclosed by the file wrapper. Another 
is the argument addressed to us by counsel for plaintiff. The least 
which can be said of it is that it stops, if it does there stop, only just 
short of convincing power. Still another is the seeming reluctance 
of the able and experienced counsel for défendant to plant the dé- 
fense upon this finding, or at least the seeming préférence to rest it 
upon the finding next considered. When one is confronted with the 
fact that there is a concurrence in the conclusions reached by highly 
trained and ripened judgments which dififers from the conclusion to 
M'hich your own mind inclines, the correctness of your own conclu- 
sion may well be doubted, and it cannot be put forward except with 
reluctant hésitation. None the less one charged with the duty and re- 
sponsibility of making a finding must make it according to the con- 
victions of his own judgment, and no matter how much he might prefer 
to yield it to the judgment of others, he cannot do so unless that judg- 
ment be authoritative and binding upon him as controlling. We there- 
fore State our conclusion to be, and content ourselves with a restate- 
ment of the conclusions already indicated, that to uphold the validity 
of this patent would grant to the patentée an exclusive ownership 
in what is a mère resuit of the application of natural forces and pro- 
cesses, and that validity must be denied on the principle supporting 
the rulings in many cases to which Evans v. Warren Bros., 240 Fed. 

696, C. C. A. is a sufficient référence. The brief submitted 

by défendant présents the thought with clarity. In contrasting the 
results attained the plaintiff is truly said to hâve found a way of 
supplying the trade with a well-burned dolomite, and although the de- 
fendant may hâve found a way to supply a more thoroughly burned 
dolomite, the latter product was still a burned dolomite, as was that of 
the plaintiff. Improvement in quality or advancement in degree, 
if there be such, does not change the character of the thing produced. 
The thought expressed is clear enough, but it gives firmer adhérence 
to the other thought that precisely the same contrast can be made be- 
tween the "standard" product and "magdolite." If kendymag be 
simply, at the most, a better grade of magdolite, then magdolite is 
simply a better grade of cupola burned dolomite. 

The other question involved, or that of infringement, calls for, as it 
seems to us, the same answer. It résolves itself into the question of 
identity of results, and this is in turn determined by the finding of 
whether magdolite be a new material or merely dolomite which has 
been subjected to beat. If it be a new material possessing the individu- 
al characteristics of being a uniform product f ree from (for the purpos- 
es of its intended use) objectionable ingrédients and having the quality 
of rejecting moisture, or of being slow to absorb it, then it is just 
what kendymag is. The processes by which the magdolite and kendy- 
mag results are reached differ in this. Magdohte, viewing the whole 
treatment to which it is subjected, starts as a dolomite rock, and, pre- 
serving its integrity as rock, remains dolomite to the end. There are 
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during the process changes in form. The rock is, for a purpose, brok- 
en into fragments of a substantially unif orm size, which may be de- 
scribed as the size of the stone broken for use as railroad ballast. This 
is a step toward the size to which the rock is reduced to be used, and yet 
large enough to meet the conditions of cttpola burning to which it is 
next subjected. It is then further reduced in the size of the fragments 
and subjected to a further burning in a rotary kiln. The addition of 
iron may be ignored, although in another aspect of the case tliis bas 
an important bearing upon the merits of the claim of the jmtentee. The 
resuit is magdolite in name and well "roasted" or well "burned" or 
"double burned" dolomite in fact, if described with respect to the treat- 
ment to which it has been subjected, or is "shrunk" dolomite if de- 
scribed with respect to one effect the subjection to beat has upon it. 
The défendant (dealing with his process in gênerai terms) disintegrates 
the rock, reducing it to powder and following an intimate mixing by 
means of or without dissolving it in water, and the burning of it under 
very high température conditions secures a cindered product or kendy- 
mag. This is claimed to be a synthetic product. The integrity of the 
rock has been destroyed. It is no longer rock, but a product made 
f rom dolomite, and is no more rock than cernent or rather cinders 
which are ground into the cément of commerce is the rock from which 
it is obtained. The two results, therefore, belong to différent arts, and 
the defendant's product properly to the calcining art, with which the 
resuit attained by the plaintiff has no concern. 

That the motive of production is the same and the uses to which 
the things turned out can be and are ihtended to be put the same is 
aside from the légal point involved. The point is met by the fact that 
the fruits of the efforts of each are différent, and, assuming each to be 
a product, the one is not the other, and in conséquence the producer 
of the one is not trespassing upon the field which properly belongs to 
the producer of the other. We might feel sure that kendymag is a true 
synthetic product, and magdolite, as described in the patent applica- 
tion, merely burned dolomite, if one feature of this case had been made 
clearer than it has been. The furnace practice in the use of dolomite 
was to add iron. There was apparently a différence of opinion whether 
this addition of iron was of any real advantage. It would further 
seem that no one troubled himself to find out why it was a help if it 
was one. The use of iron played no part in the process described in 
the patent application of the plaintiff, and no added iron entered as 
an ingrédient of his patented product. He had in use two rotary 
kilns differing, so far as the évidence discloses, only in size. More out 
of déférence to what he thought to be a préjudice of Ihe furnace men 
in the use of iron than to any belief that magdolite would be thereby 
improved, he added a small percentage of iron. He was not able to 
discover any appréciable différence in the output. He did find, how- 
ever, that the output of the larger kiln was increased, or at least the 
opération of the kiln was facilitated. He found also that the resuit 
was the reverse of this in the use ôf the smaller kiln. Thereafter plain- 
tiff's practice was to add iron in the opération of the one kiln and not 
the other, and the magdolite he sold to the trade was a mixture of the 
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two outputs. Kennedy, in his process, adds iron, varying the per- 
centage according to the character of the rock which from time to 
time his quarries supply : the rock output not being uniform. He also 
does not seem to hâve recognized, the fact, if it be gne, that the added 
ingrédient gave anything of vakie to the product. He also regarded 
ifs use as a yiekling to the préjudices of the fu.rnace men, and vahied it 
merely as a "talking point" in reaching tlie trade. There is room, 
however, for the fînding that iron plays a part in rendering both mag- 
doHte and kendymag an acceptable substitute for magnesite. The iron 
enfers into chemical combination with the other ingrédients or some 
of them forming in the kendymag process, througli the intimate and 
thorough , mixing of the material and its subjection, to a very great 
beat, a true synthetic product, spoken of in the record as a ferrate. 
In the magdoiite process the effect is limited to the outer surface of 
the particles of rock into which the dolomite is crushed.incasing them 
in an envelope or skin. The resuit is in each instance a lessened tend- 
ency to absorb moisture. Two conséquences flow from this. One is 
that each product is improved. The second is that-the products are 
différent. One process begins with dolomite and ends with a résult- 
ant output, which is still the same rock that bas been more or less 
thoroughly burned and thereby the water and carbonic acid driven 
ofï and the particles shrunk, but preserving its integrity as rock. The 
other process begins with selected portions of the rock to the pulver- 
ized material of which iron in the proper proportion is added and the 
two so thoroughly mixed and subjected to such heat as that the process 
ends in a clinkered product which is not dolomite rock, but made up of 
ferrâtes, silicates, and aluminates of lime and magnesia which could 
not be f ound in the natural rock. The two products are not the same, 
although they possess in varying degrees the same qualities and char- 
acteristics. 

We find the fact to be, as asserted by the plaintiff, that magdoiite and 
kendymag considered as a product is each "uniform, free from ob- 
jectionable ingrédients, and slow to absorb moisture." We find, how- 
ever, that the possession of thèse qualities springs from différent 
causes. In magdoiite the particles of rock are shrunk, and in some of 
the commercial product incased in the skin or envelope spoken of and 
thus made repellant of water for a time. The water is held back from 
contact with the material of which the particles are composed. When 
it gains entrance, as it does in time, the material slacks. In kendymag 
the product itself is one which possesses the quality or characteristic 
of water résistance and does not slack. 

There is no occasion to follow the very interesting discussion of ail 
the considérations which bear upon the questions involved in this case. 
The argument is in able hands, and may be so left. In reaching the 
conclusion adverse to the plaintiff which we bave reached, we hâve donc 
so on the merits of the questions involved, as they bave appealed to us, 
uninfluenced by the considération which is met by the very sensible and 
patriotic suggestion made by the plaintifï that any injunction process 
to which the plaintiff was found to be entitled be suspended and made 
iiioperative during the duration of the war. We acknowledge further 
244 F.— 52 



818 244 FEDERAL REPORTEE 

to a feeling of gratification that in denying plaintiff's claim to a prod- 
ncts patent we leave wholly unaffected his claim of a property right in 
the process patent which is not before us. The riiling now made af- 
fects only claims 2, 3, 4, and 5 of letters patent No. 1,063,102, issued 
May 27, 1913. 

The formai conclusion is that the billl of complaint of the plaintifï 
should be dismissed for want of equity; and it is so decreed, with 
costs to the défendant. 



WAGNER V. MT. CARMEL IRON WORKS. 

(District Court, M. D. Peiinsylvania. Jiiiie Tenu, 1915.) 

No. 216a. 

1. Patents <S=j314^ — Suit fok Infrixgement — Eqcity JtiRisDicriON. 

A court of equity will not Uisiuiss a suit for infrlngement, in whlch an 
injunctlon and accountlng are a.sked, after a hearing on the merits, be- 
cause it does not appear that the Infrlngement was continued. 

2. Patents <©=3328 — ^'ALIDITY an» Infringement — .Tig for Coal Washebs. 

The Frtlkner, Schultz & Wagner patent, No. 977,087, for a jig for coal 
washers, Jield not antieipateU, valld, and Infringed. 

In Equity. Suit by John F. Wagner against the Mt. Carmel Iron 
Wofks for infringement of letters patent No. 977,087, for a jig for 
coal washers, granted to Henry W. Falkner, Franklin Schultz, and 
John F. Wagner on November 29, 1910. Decree for complainant. 

R. S. & A. B. Lacey, of Washington, D. C, John O. Ulrich, of Tam- 
aqua, Pa., and R. W. Bishop, of Washington, D. C, for plaintifï. 
Voris Auten, of Mt. Carmel, Pa., for défendant. 

WTTMER, District Judge! [1] This is a suit on a patent brought 
by John F. Wagner against the Mt. Carmel Iron Works, to restrain in- 
fringement of such patent and to recover profits and damages. The 
bill is in the usual form, and the answer consists of a gênerai déniai 
of its respective allégations, asserting also that the plaintiff was not 
lacking full and adéquate relief at law, wherefore this court was with- 
out equity jurisdiction. This objection was not pressed on argument 
of counsel, and if seriously intended may be dismissed, by noting that 
the bill of complaint, praying for an accounting of profits, also asks 
for an injunction to restrain infringement, and the court, having ju- 
risdiction at the inception of the suit, would not, after hearing on the 
merits, dismiss the bill, even though it did not now appear that the 
infringement is continuons, Clark v. Wooster, 119 U. S. 322, 7 Sup. 
Ct. 217, 30 L. Ed. 392; Goldschmidt Thermit Co. v. Primos Chemical 
Co. (D. C.) 225 Fed. 769. 

[2] The answer also in a gênerai way sets up invalidity, want of 
patentable invention, prior use, and a déniai of public use. In the ab- 
sence of other notice, thèse défenses are not pleaded with the par- 
ticularity required by section 4920, Rev. Stat. (Comp. St. 1916, § 9466). 
However, in the absence of évidence rebutting the presumption of 

<S=>For other cases see same topic & KEY-NUMBEK In ail Key-Numbered Dlgests & Indexes 
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validity evidenced by the patent, it must be concluded that the patent 
is valid and that lie patentées are the inventors of the invention 
claimed. 

True, some évidence has been introduced attempting to show prior 
use in the forni of a jig known as the "Crist jig." If under the plead- 
ings this défense could be considered, it need only to be said that this 
jig does net anticipate, being dissimilar in construction and opération 
in the material parts under considération in this case, It remains that 
the only and the real défense in this case is that of noninfringement. 

The plaintiff's invention consists of an improvement in jigs used in 
coal washeries for separating the slate from the coal. The patentées, 
Henry W. Falkner, FrankHn Schultz, and John P\ Wagner, the former 
having since the grant assigned their interest in the patent to the lat- 
ter, expressed themselves in the spécifications as to the purpose or 
object of the invention, as follows: 

The object of the Invention is to provide a ligger of simple, compact, nnrt 
durable construction, in which the séparation of slnte and other foreign 
matter from the coal is elïccted more thoroughly and econoralcally than 
heretofore. 

A further object is to provkle a coal separator, the jig pan of whlch Is 
mounted for both vertical and horizontal movement in the washing tank ; 
said pan having its rear end stepped, so as to impart a roUing movement to 
the coal over the bed of slate, and thus permit the ready diseharge of the 
coal at the front of the machine. 

A further object is to provide a novel form of gâte or cradle for automatî- 
càlly controlling the discharge of slate from the jig pan to the washing tank ; 
the construction of the jigger being such as to permit the séparation of both 
cube and fiât or flake slate. 

A stlll further object of the invention is generally to Improve this class of 
devices, so as to increase their utility, durability, and efflciency. 

After describing the invention in its construction, opérations, and 
minor détails, the patentées set forth their claims of invention, the 
first two of which only are said to hâve been inf ringed : 

1. In coniblnation, a tank, a jig screcn suspeiided within the tank and 
having its fced end provided with steps, the treads and risers of which are 
perforated, and nieans for gyrating said screen in a vertical plane. 

2. In coniblnation, a tank, a jig screen suspended within the tank and 
having its feed end provided with steps, the treads and risers of which are 
perforated, that portion of the screen between the steps and the discharge 
end thereof being substantially in one plane, and means for gyrating said 
screen in a vertical plane. 

The complète machine in which the invention of the patent is in- 
corporated comprises a frarae supporting a stationary tank, in which 
is a body of water, generally running water, sufficient in quantity to 
approximately fill the tank. In this tank is suspended a jig pan, which 
is movable vertically and longitudinally within the tank, and into which 
the coal and slate, as brought from the mines, is delivered at one end. 
The opération of the pan eflfects a séparation of the slate and coal, and 
means are provided for permitting the coal and slate to be discharged 
upon separate conveyors, by which they are carried away and disposed 
of in a manner not material to the issue herein. In the embodiment of 
the invention which is illustrated in the patent in suit, the jig pan is 
shown suspended from hangfers on eccentrics, which are provided on 
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two shafts journaled on the top of the frame and connected by chain 
and sprocket gearing, so that as the shafts rotate the eccentrics will 
act on the hangers to move the jig pan up and down and also back and 
forth within the tank. One of thèse shafts is equipped with a band 
pulley, so that power may be transmitted to the jig from an engine or 
motor. At its feed end, the jig pan has a stepped construction, and 
the bottom of the pan, as well as ail the parts of the stepped portion, 
are perforated, so that, as the pan moves within the tank, the water 
may rush through the perforations and act upon the coal and slate to 
efïect séparation of the same. 

The spécifications of the patent say the jig pan is mounted for both 
vertical and horizontal movement in the tank and has "its rear ends 
stepped so as to impart a roUing movement to the coal over the bed o£ 
slate"; that the mounting of the pan permits "free oscillatory move- 
ment of the pan in both a vertical and horizontal plane"; that the 
"stepped portion" of the pan "bas the efïect of kicking or feeding the 
coal in a forward direction, and also has a tendency to turn the light 
particles of slate edge down, thns permitting the séparation of flat or 
flake slate, as well as cube slate" ; and that during the gyrating move- 
ment of the jig pan the free coal will be discharged. 

The invention, summarily expressed, lies in the stepped portion of the 
bottom of the sieve or jig pan nearest the feed end with perforations 
in this stepped portion and means for imparting to the sieve or pan 
oscillatory or gyratory motion. It is through this stepped and perfo- 
rated portion of the pan, by the action of the water forced through the 
openings and thus acting upon the coal and slate, that the object to be 
attained is accomplished. Hâve thèse éléments in principle and re- 
suit been carried into and appropriated by the défendant in the con- 
struction of its machine ? 

The jigs manufactured and sold by the défendant, and said to con- 
stitute infringement, are known as "B. & K. jigs," originally patent- 
ed January 9, 1912, to George W. Keller, Charles Brassington, and 
Abraham Brassington (No. 1,014,308), and afterwards, October 22, 
1912, embodied in patent No. 1,041,800, to same parties, including one 
Harry D. Kastenbader. 

The évidence discloses, and it is interesting tO' note, that Keller 
and the two Brassingtons were employed at the Midvalley Colliery, 
where Kastenbader was superintendent, and that thèse persons were 
famihar with the installation and opération there of the plaintiff's jig 
several years before the date of their alleged invention; that they 
there, from the patent in suit, obtained the fundamentals on which they 
constructed their jig, in so far as the same is hère under considéra- 
tion, is not doubted. This is apparent from an inspection of their ma- 
chine, their letters patent, and their testimony in this case. 

Like the patent in suit, defendant's machine, their alleged invention, 
also bas a jig box or sieve, suspended for movement up and down 
longitudinally in a stationary tank containing water, which brings about 
the séparation of coal and slate by their stratification, due to their 
diflference in spécifie gravities. This bottom or sieve furthermore has 
a stepped portion at the feed end of the jig box, which corresponds 
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to and performs the functions of the bottom of the jig in the patent 
in suit. True, the drawings of plaintiff's patent and the jig as in- 
stalled hâve two steps at right angles with the base, whereas the dé- 
fendants has but one step, slightly inclined; however, plaintiff's pat- 
entées claim a stepped construction without regard to numbers or 
degree of inclination, and answering the same purpose as defendant's, 
possibly in a différent degree of efifîciency, their device must be held 
as the equal and like defendant's in the accomplishment of the ulti- 
niate end to be attained, 

Defendant's witnesses, the alleged patentées named, attempted to 
differentiate their infringing jig from the design and function of the 
stepped construction of the bottom of defendant's jig, as claimed in 
the patent and explained by plaintiff's witness, Earl Wagner, and 
plaintiff's expert, Charles J. Williamson, in that the action of the water, 
coming through the riser or step, imparts a roHing motion to the slate 
and coal in the sensé that it forces it ahead, and turns the flat slate on 
its edge, and brings it to the bottom of the pan, forcing it toward the 
slate discharge, accomplishing at this point the greater part of the 
séparation of material. In this they hâve not succeeded. Both the jig 
pan in suit and the infringing device are so suspended and operated in 
the water tank as to afford movement of the jig pan first in one direc- 
tion and then in the opposite direction, slightly shifting the same from 
a higher to a lower level, and altemately, thereby causing a gyrating 
or oscillatory movement of the pan, with the resuit, on the riser por- 
tion of the stepped part of the pan, of emitting jets of water into the 
jig pan, and against the material therein as it comes into the feed end 
of the jig pan. 

That the action of the stepped portion of the B. & K. jig performs 
the functions of plaintiff's jig, as stated by Earl Wagner and Mr. 
Williamson, is also confirmed bv the spécifications of the B. & K. jig 
patent (No. 1,014,308, pp. 1, 2) over the signatures of defendant's 
witnesses, Keller and Brassington, wherein it is stated : 

"As the coal and slate are deposlted in the rear end of the réceptacle, the 
coal is floated by the jets of water which enter through the perforations in 
the rear curved end of the bottom plate, which strikes the water with con- 
sidérable force In the oscillatory jmovement of the réceptacle." 

Again : 

"The coal Is fed into the réceptacle from a suitable hopper at the rear end 
thereof, and is first separated at this point; the action of the water in the 
oscillation of the réceptacle floating the coal, while the heavler partlcles of 
slate drop upon the bottom plate." 

It rnay be that defendant's jig has some slight advantages in con- 
struction and opération over plaintiff's, yet it remains that the plain- 
tiff's idea or conception of a jig, as embodied in claims 1 and 2, "the 
means of gyrating the screen in a vertical form," and the stepped con- 
struction of the bottom of the screen hâve been appropriated, and 
therefore the exclusive right granted by bis patent has been invaded. 

It follows that plaintiff's bill wjll be sustained, and a, decree may be 
submitted in accordance herewitlù 
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MIX V. NATIONAL ENVELOrE CO. 

(District Court, E. D. Peniisylvania. September 5, 1917.) 

Patents <®=3210 — Implied Licensee. 

An employé, salesman of défendant euvelope manilfacturer, having in- 
duced it to nianilfacture and sell the envelope whicti he had Inveuted 
witliont puttlng any limitations on its riglits. it was given an implied 
license to make and sell to its customers, subject to wliieh plaintilï, as- 
signée of the patent with notice, took. 

In Equity. Suit by Frank Ë. Mix against the National Envelope 
Company. Hearing on bill, answer, and proofs. Bill dismissed. 

A. S. Ashbridge, Jr., of Philadelphia, Pa., and F. A. Whiteley, of 
Minneapolis, Minn., for plaintiff. 

Henry P. Erdman and George K. Helbert, both of Philadelphia, Fa., 
for défendant. 

'DICKINSON, District Judge. Following the very complète analysis 
of this case and the orderly arrangeriieht of the questions involved, 
presented by counsel, we are led to one question which, if answered 
favorably to the défendant, is the only question with which it is con- 
cerned. The question may be presented by an outline statement of the 
facts out of which it arises, or by a formulation of the équitable prin- 
ciples upon which it is based. The latter method is somewhat aca- 
démie, but -a clear view of the légal principle better enables us to see 
whethet ôr not it is applicable under the spécial facts of this case. 

The Constitution and laws of the United States give the fullest récog- 
nition of the wisdom of the policy outlined in the constitutional pro- 
vision relating to useful inventions and discoveries. The promise of 
reward held out is the grant of a monopoly or exclusive proprietary 
right for, a limited time in and to the thing invented. Not every val- 
uable discovery eams the reward, and it is often not claimed when it 
is earned, and sometimes, when it is claimed, there are other considér- 
ations which compel its déniai. There are usually two things which 
enter jnto the coinmercial value of an invention. Thëre is, tîrst, the 
invention itself, There must, be the création of a thing before it can 
hâve a value. Next, and often of more commercial importance, is 
the bringing of the invention to the knowledge of possible users, and 
fhrough this the création of a commerdï^l demand. 
!' 'The man.who hàs made a real invention of value has the right to 
the grant of a patent monopoly ; but he must add the f urther con- 
tribution of effort and expense whicb will give a commercial value 
to the thing invented. If, without claiming his right to a patent, he 
màkes his invention public, and encourag'es others in its use, out of 
\Vhich there springs a commercial deruand, he thereby forfeits the right 
>vhich hé would otherwise hâve. Thé jtistification for this is clear, 
bécause the gràiiting of his belated application would perpiit him to 
appropriate, not merely the value which his bwn efforts had contributed 
to an' article of commerce, but thàt which sprang from the efforts of 
others also. An inventor cannot be permitted to give his invention to 

^=sFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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the public, in order to create a commercial value, and afterwards with- 
draw his gift, if lie finds it to his advantage so to do. We hâve, there- 
fore, the doctrine of a dedication to the public. 

Whether there has been a dedication is a question of fact. Within 
the time allowed in which to make his. application for a patent, there 
is no presumption of an abandonment of his right. The abandonment 
must be proven as a fact. After the time limitation has passed, the 
hurden shifts, and is upon him to show the préservation of his rights. 
What is essentially the same principle is applied in the relation of the 
inventer to an individual. An employé, who makes an invention of 
value in the work of his employer about which he is employed, and 
invites his employer to engage in its manufacture for use or sale, can- 
not deny to his employer the right thus exercised. This thought is 
expressed in the doctrine of implied license. It is really the doctrine 
of dedication, with the employer substituted for the public, and is based 
upon the same équitable considérations. 

The common sensé of justice, which ail men hâve, is, as a rule, a 
safe guide to follow, and this sensé of justice would condemn the 
action of any employé who first led his employer into making outlays 
to introduce to customers of the employer and to build up a valuable 
trade in a before untried invention, and, after the trade has been es- 
tablished, to take away from the employer, not only the right to make 
use of the invention, but the trade built up by the employer, and many 
of his old customers along with it. The sensé of injury under which 
such employer would smart would be inflamed if such a thing were 
done by a rival trade competitor, who had become the aliénée of the 
employé's invention. The .sum expended by the employer might be 
so large as to give emphasis to the wrong, but the amount of the 
money involved would not control its essential character. The prin- 
ciple of law wliich would afford protection to the employer against such 
a wrong would hâve our acquiescence, even without the sanction of 
rulings made in adjudged cases. The principle, however, has abundant 
sanction, as a référence to the following cases, among many which 
could be cited. will show: R. S. § 4899 (Comp. St. 1916, § 9445); 
Andersen v. Eiler, 50 Fed. 775, 1 C. C. A. 659 : Schmidt v. Foundry 
Co. (D. C.) 218 Fed. 466; Solomons v. U. S., 137 U. S. 342, 11 Sup. 
Ct. 88, 34 L. Ed. 667. 

The principle, then, being established and vindicated, it only remains 
to inquire whether it has application to the présent case under its 
f acts. A wrong, such as indicated above, might be done under circum- 
stances which would make it apjjear glaring and flagrant. There might 
be other circumstances which, to a greater or less degree, would so ob- 
scure our view of it that the wrong might not be perceived. There are 
some such circumstances in this case. To begin with, the employer hère 
does not seem to hâve recognized any inventive merit or commercial 
value in the idea of putting ont the style of envelope which the plain- 
tiff's assigner claimed to hâve invented. The claimed invention was so 
far from being given a cordial réception that positive discouragements 
were thrown in the way of the employé, who at least thought he had hit 
upon something of value. It is human nature to think well of our 
ideas because they are ours, and we resent the rejection of them, es- 



824 244 FEDERAL REPORTER 

pecially if they are rejected upon présentation. This employer, indeed, 
further seems to hâve tried ont this spécial style of envelope without 
believing it to hâve any other merit than that the employé, who thought 
it to be good, would thereby become a more zealous and pushing 
selling agent. 

It is a further fact that, entertaining the opinion of the envelope 
which they did, the officers of the défendant company made no effort 
to extend the sale of this envelope, merely filling orders for them when 
received, but attaching no importance to the trade which might be 
built up in them. It vs^as the wholly natural and to be expected con- 
séquence that the employé would take his ideas to a more appréciative 
market. To the extent, great or sniall, however, to which the envelope 
was introduced to the defendant's trade, and especially to their old 
customers, to that extent the sale of the right to make.and vend, if an 
exclusive one, transferrèd, not merely the contrpl of the claimed in- 
vention, but also of defendant's established trade. That they should 
seek to hold their old trade, by continuing to supply it with what they 
had before supplied, is likewise natural, and their feeling that they 
had the right so to do is one which would also command ready'sym- 
pathizers. This right we think to belong to them as a légal right. 

The conclusion reached does not impair the proprietary right of the 
plaintiff to this invention, if it be one, except to the extent indicated. 
The plaintiff took the right assigned to it subject to the equities to 
which it was subject. Nor does the ruling affect, except to a like ex- 
tent, the right of aliénation which goes with his property right. He 
cannot, however, regrant to one what he has already granted to an- 
other. The patentée owned whatever property he had in his claimed 
invention. He might hâve withheld it entirely from his employer. 
He might bave sold or given it absolutely. He might hâve sold or 
given a license to make and to vend. He could not, however, sell or 
give that which was the équivalent of such a license and withdraw it to 
the préjudice of his donee. When the défendant made and sold the 
envelope, the exclusive right to make or sell which the plaintiff now 
claims, the défendant either was a trespasser or had a license from the 
patentée so to do. That the défendant was not a trespasser is clear. 
The alternative proposition is likewise clear. If the patentée meant 
not to bave granted a full license, but one which he could withdraw 
at will, he should bave so limited it at the time. The licensee could then 
bave determined whether it would build up a trade which might be 
diverted to a commercial rival, and bargained for such rights of own- 
ership or license which would protect its trade, or refuse the limited 
right offered. 

The proposition résolves itself into this: The patentée granted, 
without restriction or limitation, the right to the défendant to make 
and to sell to its customers this patented envelope ; and, having re- 
ceived the considération for the grant, he cannot now write into it 
limitations which were not in the bargain when made. What the 
patentée cannot do, his aliénée with notice cannot do. That an assignée 
of the patent had this notice could be found as a fact, because if 
took the patent with knowledge of the fact of what had previously 
been donc. The controversy relates to letters patent No. 1,125,864, 
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issued January 26, 1915. The question of the validity of the patent 
does not concern the défendant, if its rights are not afifected thereby. 
For this reason, the other questions discussed in the argument may be 
left as they are. 

The bill of complaint is dismissed for want of equity, with costs to 
the défendant, and a formai decree to this efîfect may be submitted. 



GENF:RAL ELECTRIC CO. v. INDEPENDENT LAMP & WIRE CO. 
(District Court, D. New Jersey. February 4, 1915.) 

1. Patents <S=202 — Infrinoement — Discoveby — Equity Riile. 

In a suit for tlie Infringement of a patent, eontaining 2o clalnis covering 
process and 11 covering a product, wherein tlie answer denied the in- 
fringement, plaintiff's interrogatories, under equity rule 58 of the Su- 
prême Court (108 Fed. xxxiv, 115 C. C. A. xxxiv), whether défendant liad 
manufactured, sold, or used "incandescent electric lamps liaving tilaments 
of drawn tungsten wire," foUowing the language of a claim of tlie patent, 
whether défendant liad made, sold, or used cei'tain forms of tungsten 
métal, as described in certain claims of the patent, and whether défend- 
ant, in its manufacture of tungsten filament electric lamps, had used any 
processes covered by certain claims of the patent, except for typographl- 
cal erroi's, were proper, and, if amended to conform to the patent, should 
be answered ; but an interrogatory as to whether défendant would dé- 
lirer a certain tungsten filament lamp made by It to plaintiff's counsel 
for use in the cause is not within tlie rule, and will be strlcken out. 

2. Patents <®=3202 — Ixfbingement — Discovery — Form of Questions. 

On the issue of infringement, it was no objection to plaintiff's interrog- 
atories, propouiided under such rule, that it would be ditticult. If not 
imriossible, for any ofticer of défendant company to answer them, be- 
cause they -were matters for expert opinion ; and it was no valid objec- 
tion that the ternis and words used in the interrogatories and claims 
were susceptible of one or more meaniugs, because the answer could be 
in the alternative, and qualitied to cover ail of tlie susceptible meanings. 

3. Patents <s=52!)2 — Infringement — Discovery. 

Interrogatories pi'opounded by iilanitilï. under sucli rule, as to facts 
material to the supi)ort of the actioti and presnmably within défendantes 
knowledge, not seeking to discover évidence, but whether detendant's pro- 
cess and product was covered by the «laiins of plaintiff's' patent, and not 
seeking defeiidant's opinion of the construction to be given to plalntift's 
patent, are propor, even thougb a construction may eventually be given 
to the claims wliicli will make the answers useless to plaintiff. 

In Equity. Suit by the General Electric Company against the In- 
dependent Lamp & Wire Company. Motion to strike out interroga- 
tories pro]Jounded by plaintiff, under equity rule 58 of the Suprême 
Court, denied, and défendant ordered to answer. 

Howson & Howson. of Xew York City, for plaintiiï. 
William A. Megrath and Cornélius C. Billings, both of New York 
City, for défendant. 

HAIGHT, District Judge. This suit is for an infringement of 
letters patent Ko. 1,082,933, granted to W. D. Coolidge December 30, 
1913. Th e answer dénies infringement. One of the issues, there- 

(g=jFor othcr cases see same topic & KEY-NUUBBR in ail Key-Numbored Digests & Indexes 
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fore, is whether the défendant does infringe. The plaintiff's patent 
contains 34 claims, the first 23 of which cover a process and the last 
lia product. 

[1] The first interrogatory asks whether the défendant had man- 
ufactured, sold, or used "incandescent electric lamps having filaments 
of drawn tungsten vvire." It follows exactly the language of the 
twenty-fifth claim of the patent. The third interrogatory contains 
six subdivisions, ail of which are, in effect, whether the défendant has 
made, sold, or used certain forms of tungsten métal, such as described 
in the twenty-eighth, twenty-fourth, ■ twenty-sixth, twenty-seventh, 
thirty-third, and thirty-fourth claims of the patent respectively. The 
fourth interrogatory in efïect asks whether the défendant, in the man- 
ufacture of tungsten filament electric lamps, or for other purposes, 
has used any or ail of the processes covered by claims 1 to 23, inclu- 
sive, of the patent. It contains 23 subdivisions, each of which relates 
to a particular claim. The language of the respective claims is foUowed 
exactly, except in two respects (both of which I conceive to be typo- 
graphical errors), viz. : In the thirteenth subdivision the words "sinter- 
ing the body," which api>ear in claim 13 of the patent, do not appear in 
the interrogatory ; and in the eighteenth subdivision the words "lower" 
Ijmit" are used in the claim, but the words "lowest limit" in the in- 
terrogatory. The second interrogatory asks whether the défendant will 
produce a certain tungsten filament lamp made by it, and deliver it 
to the plaintiff's counsel for use in this cause. 

I think ail of the interrogatories, with the exception of the second, 
are proper, and should be answered, provided that subdivisions 13 
and 18 of the fourth are amended to conform with the claims of the 
patent to which they relate. Thèse may be amended accordingly, or 
otherwise they will be stricken out. The second interrogatory does 
not seem to me to corne within the provisions of rule 58 (198 Fed. 
xxxiv, 115 C. C. A. xxxiv), and it will therefore be stricken out. 

[2] The objection of the défendant to the other interrogatories 
seems to be that it will be difficult, if not impossible, for any officer 
of the défendant company to answer them, because the ansvvers must 
be found in expert opinion. If the interrogatories are in other re- 
spects proper, this does not seem to me to be a valid objection to them. 
If a question cannot be answered, it is proper for the person to whom 
it is addressed to state that fact; In that event, if the plaintiff still 
pressed for an answer, the court would probably hâve to détermine 
whether or not it could be answered. Manifestly, an interrogatory 
should not be stricken out merely because of the représentation of 
counsel that it is difficult or impossible of answer by the person to 
whom it is propounded. It would also seem very unusual, indeed, if 
there were not some officer of the défendant corporation, which is 
eugaged in manufacturing, who could not disclose vi'hether or not, in 
the manufacture of certain articles, certain processes were used and 
certain products manufactured. It is also urged that the terms and 
words used in the interrogatories and claims are susceptible of one or 
more meanings ; but this is not a valid objection, because the answer 
can be in the alternative, and qualified so as to cover ail of the mean- 
ings which the term or word is susceptible of bearing. In addition, it 
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must be assumed that terms and words used in a patent hâve a well- 
defined meaning in the art of which the patent is a part. 

[3] I think ail bf the interrogatories are clearly within the provi- 
sions of rule 58. They seek to elicit f acts material to the support of 
the action. Plaintifï, in order to sustain his action, must prove in- 
fringement. The interrogatories seek to elicit facts, presumably with- 
in the knowledge of the défendant, which will tend to prove whether 
or not the défendant infringes. They do not seek to discover évi- 
dence, but rather the fact whether the product of the défendant and 
the process which it uses is that covered by thé claims of the plain- 
tilï's patent., They do not pry into the case of the défendant, except 
in so far as they seek to elicit facts which are necessary in support of 
the plaintiff's case. They do not, as counsel for the défendant seems 
to assume, ask for the defendant's opinion of the construction to be 
given to the plaintiff's patent. It may be that a construction will even- 
tually be given to the claims which will make the answers to the in- 
terrogatories quite useless td 'the plaintiff ; but this is no valid ob- 
jection to the mterrogatories, nor can the proper construction be de- 
termined in advance of the final hearing. As far as my research has 
extended, interrogatories such as thèse hâve uniformly been held 
proper by the English courts under order 31 of the English equity 
rules of practice, which is in substance the sarne as equity rule 58 of 
the Suprême Court. Benno Jaffé, etc., v. Richardson, 10 Reports Brit- 
ish Patent Cases, 136, is an example. For a long while a statute, sim- 
ilar to this rule, has existed in the state of New Jersey, and thèse 
interrogatories, under the décisions of the courts of New Jersey con- 
struing the statute of that state, would be proper. Watkins v. Cope, 
S4 N. J. Law, 143, 86 Atl. 545. 

The view which I entertain is not at ail at variance with that ex- 
pressed by Judge Sanborn in P. M. Co. v. Ajax Rail Anchor Co. (D. 
C.) 216 Fed. 634. The second, third, and fourth interrogatories in that 
case (which were propounded by the défendant) sought to elicit from 
the complainant its opinion as to the proper construction to be given 
to its patent. The fact in issue was infringement, and the opinion 
which the complainant had as to the construction to be given to its 
own patent was not a fact material to the défense of the action. The 
explanation given by Judge Sanborn as to why the others were stricken 
out needs no comment, because it is entirely clear that they did not 
seek to elicit facts which were material to the défense, especially as 
the défense upon which they were predicated, apparently, was stricken 
out by the court. The interrogatories in this case ask that certain 
facts, which must be peculiarly within the knowledge of the défend- 
ant and which are material in support of the plaintiff's case, be di- 
vulged ; i. e., whether the défendant does certain things which the 
plaintiff's patent has given it the exclusive right to do. They do not 
ask for évidence in the sensé in which that terni is used by Judge San- 
born. 

The plaintiff is theref ore entitled to an order requiring such officer 
of the défendant corporation as may hâve knowledge of the facts 
sought to be ascertained by the interrogatories to answer ail of the 
Interrogatories which I hâve above held to be unobjectionable; and. 



828 244 FEDERAL REPORTER 

if there be one officer who lias knowledge of one set oî facts, and 
another officer of another set of facts, then the respective interroga- 
tories must be answered by the officers who, respectively, hâve the 
knowledge. The order will require that the answer be made within ten 
days f rom the date thereof . If the parties cannot agrée upon the 
terms of the order, I will settle it upon two days' notice. 



In Te ATLANTIC BEACH CORP. 
(District Court, S. D. Florida. August 28, 1917.) 

1. Bankruptcy <S=>140(1) — Pkoperty of Bankrupt — Eesebvation of Title 

constbuotive notioe. 

The petitioner, owner of hôtel property, contracted to sell to B„ who 
assigned the contract to a corporation, whlch later contracted with the 
' F. Company to install an ice-making plant and machinery on the premlses. 
By the contract the F. company was to retain tltle until the machinery 
was paid for, the machinery to remain personal property. Both of the 
contracts were duly recorded. Pursuant to the contract of purchase and 
assignment, petitioner conveyed ail of the property, real and personal, to 
the corporation, and received a purchase-money mortgage. r.,ater the 
corporation was adjudged a bankrupt and a trustée appolnted. The 
trustée quitelaimed to the petitioner, and later ordered petitioner to 
pay to the F. company the purchase monéy or deliver to It the niaehluery, 
etc. Gen. St. Fia. 1906, § 2516, provides that the réservation of title under 
a written contract recorded is valid against purcha.sers or creditor.n. 
Held, that the fact that the petitioner recognlzed the asslgument to the 
bankrupt and made a deed pursuant to the contract did uot glve It actual 
or constructlve knowledge Qf the réservation of title by the F. company. 

2. Bankruptcy ©=»140(1) — Réservation of Title^-Constbuctive Notice. 

The reeording of the contract prior to the conveyance to petitioner 
and the acceptance of the mortgage to secure the purchase money was 
constructlve notice of the réservation of title and binding on petitioner. 

3. Notice ®=55— Constbuctive Notice — Rbcobding Of Instruments. 

The reeording of an instrument not eutitled to record is not construc- 
tlve notice of Its contents. 

4. Fixtures iS=»22— Réservation of Title — Contract — Vaudity. 

A contract, reservlng tltle in ilxtures placed on land, Is valid and 
blndlng as between the parties and any one deallng with the realty 
with knowledge tliereof. 

In Bankruptcy. In the matter of the Atlantic Beach Corporation, 
bankrupt. Pétition by the Florida East Coast Hôtel Company to re- 
view an order of the référée. Denied. 

A. V. S. Smith, Armstead Brown, and Egford Bly, ail of Jackson- 
ville, Fia, for the Florida East Coast Hôtel Co., petitioner on re- 
view. 

Marks, Marks & Holt, of Jacksonville, Fia., for claimant. 

CALL, District Judge. This cause cornes on for hearing upon the 
pétition of the Florida East Coast Hôtel Company to review the order 
of the référée made upon the pétition of the Frick Company. 

The facts upon which the référée acted may be stated as follows: 
The Florida East Coast Hôtel Company, being the owner of the Hôtel 

(S=»For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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property, real and personal, in March, 1913, contractée! to sell the same 
to Brackett. Later Brackett assigned and transferred this contract 
to the bankrupt, the bankrupt accepting said assignment and binding 
itself to carry out and perform the terms of said contract. In Decem- 
ber, 1914, the bankrupt contracted with Frick Company to install an 
ice-making plant with the necessary machinery to replace the plant 
on the premises at the time of the contract of sale to Brackett. Frick 
Company performed its contract, and the bankrupt paid ail the pur- 
chase price except $1,395.08, for which on February 15, 1915, a note 
was given, payable in one year. By the contract Frick Company re- 
tained title to the machinery until the same was fully paid for, and f ur- 
ther contracted that the machinery should be and remain personal prop- 
erty. Parts of the machinery were attached in a substantial manner 
to the realty. The contract between the East Coast Hôtel Company 
and Brackett contained a provision that Brackett would maintain at 
his own expansé the premises and buildings and every part thereof in 
the same good repair and condition as the same were at the exécution 
of the contract (ordinary and reasonable wear that cannot be repaired 
or replaced, and loss and damage by fire only, excepted). This contract 
of purchase and the Frick Company contract were each recorded in 
the pubhc records of Duval county, shortly after each was executed. 
Pursuant to the contract of purchase and the assignment to the bank- 
rupt, the Florida East Coast Hôtel Company, on March 15, 1915, con- 
veyed ail the property, real and personal, to the bankrupt, and received 
from said bankrupt a purchase-money mortgage covering ail of said 
property. Afterwards the Atlantic Beach Corporation was adjudicated 
a bankrupt, and a trustée duly appointed. Said trustée after an ex- 
amination disclaimed as to this hôtel property and quitclaimed and 
released ail of said property to the mortgagee. Under this state of 
facts the référée ordered that the Florida East Coast Hôtel Company 
forthwith elect to pay Frick & Co. the balance of the purchase money 
or to deliver to Frick & Co. the machinery, etc. The Hôtel Company 
seeks a review of this order on three grounds, the first two taking ex- 
ceptions to part of the opinion filed by the référée with his order. 
The third takes exception to the order. It is this third ground to 
which I shall direct my attention. 

[1] There are no proofs submitted that the mortgagee in this case 
had any actual notice of the Frick Company contract. The fact that it 
recognized the assignment to the bankrupt and made a deed to it 
pursuant to said contract is not, to my mind, proof of actual no- 
tice ; nor would such knowledge put the mortgagee upon inquiry to as- 
certain the existence of it. CJn the other hand, the sworn answer dé- 
nies such actual notice. 

[2, 3] Was the record of the contract in the public records of Duval 
county constructive notice to the owner of the land? It is well settled 
that constructive notice by the record is the créature of the statute. 
The recording of an instrument not entitled to record is not construc- 
tive notice of its contents. Statutes of Florida, § 1832, authorize the 
record of chattel mortgages, but the instrument on which Frick Com- 
pany bases its claim is clearly a rétention title contract and not a chat- 



830 . 244 FEDERAL RBPOETER 

tel mortgage. Section 2516 of the General Statutes of Fiorida pro- 
vides that réservations of title in personal property, whereby posses- 
sion of same is delivered to the vendee evidenced by one in writing, 
proved and recorded vvithin two years, to be valid against purchasers 
or creditors. 

In Onyx Soda Fountain Co. v. L'Engle, 53 Fia. 314, 43 South. 771, 
it was decided that to comply with this statute the deed must hâve 
been executed by the vendor, exécution by the vendee was not a com- 
pliance. The case of Marvin Maisby, etc., v. Gamble, 61 Fia. 310, 54 
South. 766, has no application to the instant case. 

In Dillon et al. v. Mizell Live Stock Co., 66 Fia. 425, 63 South. 824, 
the court held that a conditidnal vendee of personal property, before 
the expiration of two years, could convey no right to a mortgagee, 
not possessed by the mortgagor. In other words, that a mortgagor 
without notice of the conditional sale, before the expiration ûf two 
years, acquired no other or greatef right than his mortgagor had. In 
thé instant case the contract is under séal and executed by the vendor 
and acknowledged by said vendor before a notary public and re- 
corded. But it seems to me that the question of notice oi^ record is 
of no particular moment^ in view of the décision in Dillon et al. v. 
Mizell, etc., supra, if this property remains personal property. The 
property was delivered presumably on February 15, 1915, and the 
mortgage' executed and delivered on March 15, 1915, one month later. 
If by its attachment to the realty it becomes real property the above 
■considérations do not apply. 

[4] In the instant case it seems to me that there can be no doubt that 
the engine and machinery for making ice and cooling the différent 
rooms were so attached to the realty as to become a part andparcel 
thereof, unless the provision contained in the contract with the bank^ 
rupt that same should remain personal property is in effect to bind the 
Hôtel Company. It seems well settled by authority that such a provi- 
sion is binding upon the parties thereto, and any one dealing with the 
realty with knowledge of such agreement. The Hôtel Company in this 
case was the owner of the property, real and personal, at the time of 
the making of the contract and installing the machinery. The con- 
tract was recorded, and as above noted section 2516 of the gênerai 
statutes of Fiorida provided for the recordation of such contracts. 
Subséquent to such installation the Hôtel Company conveyed the 
property, real and personal, to the bankrupt, and received from it a 
purchase-money mortgage. Can it, under thèse circumstances, be 
said to be a subséquent mortgagee without notice? I think not. I am 
of opinion that the record bf the contract prior to the conveyance to 
the Hôtel Company, and acceptance by it of the mortgage to secure the 
purchase money, was constructive notice to it of the terms of said 
contract, and after such constructive notice accepted the mortgage, and 
cannot now be heard to contend that the provisions of the contract 
are not binding upon it. The Hôtel Company accepted from the trus- 
tée in bankruptcy a quitclaim deed, and thus acquired title of the bank- 
rupt vested in the trustée by the adjudication. It therefore occupies 
in this position the dual position of owner and mortgagee in so far as 
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Frick Company is concerned, with constructive notice of the rétention 
of title by the vendor, and the provision that the machinery, though 
attached to the realty, should reniain personal property until fully paid 
for. I bear in mind the provisions of the contract, in pursuance of 
which the deed was made, but do not think they hâve a material bear- 
ing upon this phase of the question. Had the title remained in the 
Hôtel Company with the contract of sale on record (constructive no- 
tice of its terms to Frick Company), the question presented in this 
case would not arise. 

I am of opinion that the order of the référée is not erroneous. 

The pétition to revievv vvill be dcnied. 



ItlacCLASIIAN et al. v. LANGSTON. 
(Disti-iot Court, N. D. New York. Avignst 9. 1017.) 

1. Ple.vding <S=>24S(4) — Amendment — Allowancb. 

Plalntiffs' original eoiiiplaint vva.s on a note for .$2.000. and they moved 
to file an amended complaint. The amended eoniplaiut allej^ed tliat plaln- 
tiffs were a copartnersliip ; that they entered iiito a contraet whereby de- 
fendant agreed to bnild a machine for the manufacture of beaver board ; 
that défendant agreed to be responsible for the quality aud quantity of 
the output of the machine ; that plalntiffs ngreed to lend hhn .'!!2.0(X), for 
which lie was to exécute a note ; that, if the machine should Ikj success- 
ful, plaiutiffs would return the note and apply the aniount as part iiay- 
ment on the price, but otherwise défendant should j)ay the note, to.çether 
with advances made by another for labor, material, etc. ; that, after plaln- 
tiffs had loaned défendant the aniount agreed, the machine provod unsat- 
isfactory, and plaintifC.s were ohliged to pay the aniount of the third per- 
son's advances to défendant, and that he failed and refused to dischargo 
the obligation. Ilcld, that the proposed amendment should he allowed, a 
new cause of action arising out of the same transaction being stated, and 
it being unnecessary for plaintiffs to set out ail the evidentiary facts 
bearing thereon. 

2. Pleadinq <g=>251 — Amendment — Allow.\kck. 

A proposed amendment must stand or fall on its own allégations and 
Statement, and cannot be supplementod by attidavlts as to the facts. 

At Law. Action by William F. MacGlashan and Harry S. Lewis, 
doing business under the firm name of Northern Paper Company, 
against Samuel M. Langston. On motion to amend plaintiiïs' com- 
plaint, by asserting additional cause of action of the same nature, kind, 
and quality as that alleged in the original complaint, and growing out 
of the same transaction. Motion granted. 

Moot, Sprague, Brownell & Marcy, of Bufifalo, N. Y., for the mo- 
tion. 

Southworth & Scanlan, of Utica, N. Y., opposed. 

RAY, District Judge. The first cause of action of the proposed 
amended complaint is on a promissory note for the sum of $2,000 dated 
April 20, 1910, given by the défendant Samuel M. Langston to the 
Northern Paper Company, a copartnership composed of one MacGlas- 

^isFor otber cases see same topie & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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han and one Lewis, but doing business under the name mentioned, 
Northern Paper Company. The proposed amended complaint contains 
not only this cause of action, but one alleging the f oUowing f acts in sub- 
stance, viz. : That the said MacGlashan and the said Harry S. Lewis 
were, and now are, a copartnership doing business under the name of 
Northern Paper Company; that on or about April 16, 1909, the plain- 
tiffs and the défendant entered into a contract whereby the défendant 
agreed to build for the plaintifEs a certain machine for the manufac- 
ture of beaver board for the sum of $3,600, and that in and by said 
contract the défendant duly promised and agreed that he should be 
held accountable for the quaHty and quantity of the output of said ma- 
chine, and further guarantied that the machine would be free from 
defects in material, workmanship, and design ; that thereafter, and on 
or about July 20, 1910, the plaintiiïs and the défendant entered into a 
written contract whereby the plaintiffs agreed to loan to the défend- 
ant the sum of $2,000, for which défendant was to exécute and deliv- 
er his promissory note payable three months from date, and it was 
further agreed that, if at the maturity of the note the machine should 
be running successfully and doing its work in accordance with the 
guaranty, plaintiiïs would return the note to the défendant, and apply 
the $2,000 as part payment for the machine, but if said machine did 
not prove successful and operate according to the guaranty, that the 
défendant would pay the note at maturity, with interest, "together 
with advances made by J. P. Lewis for labor, material, transportation 
charges, advances to salesmen," etc.; that the défendant did build the 
pasting machine and deliver same to the mill of the J. P. Lewis Com- 
pany, but that said machine was defective in workmanship, material, 
and design, and failed to operate in that it would not paste paper 
boards together and eut the same, and that because of defects the ma- 
chine bas never been operated ; that, pursuant to the said agreement of 
July 20, plaintiffs did loan to défendant the sum of $2,000, and a prom- 
issory note theref or was made and delivered by the défendant, and 
that between the 5th day of February, 1910, and the Ist day of June, 
1917, said J. P. Lewis Company advanced and paid the sum of $3,- 
798.36 for labor, material, transportation charges, advances to dé- 
fendantes workmen and storage of said machine, "which sum plaintiffs 
vi'cre obliged to pay and did pay to said J. P. Lewis Company, and 
which said sum défendant duly promised and agreed to pay to plain- 
tiffs in and by said contract dated July 20, 1910, but that notwith- 
standing his said promise défendant has failed, neglected, and refused 
to pay the said sum of $3,798.36, or any part thereof, and that the 
whole tiiereof is now justlv due and owing from défendant to plain- 
tiffs." . ' 

The plaintiffs demand judgment for $5,799.90, with interest on said 
$2,000 from the 20th day of July, 1910, and with interest on the bal- 
ance from June L 1917. 

[1] The défendant challenges this second proposed cause of action 
as failing to state a cause of action against the plaintiffs, and that there- 
fore the amendment should not be permîtted. But the proposed com- 
plaint allèges that in case the machine did not operate as guaranteed, 
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the défendant agreed to pay plaintiffs, not the Lewis Company, the ad- 
vances made by J. P. Lewis Company, and allèges that the advances 
were made and that plaintiffs were compelled to pay said advances and 
did pay same ; and if this be trne, it is difficult to understand why, 
under the contract, the défendant is not hable to the plaintiffs for the 
advances so made. If the défendant made a contract with the plain- 
tiffs to pay thèse sums of money advanced by J. P. Lewis Company, 
and plaintiffs hâve been compelled to pay same and défendant has not 
paid same, there is, it seems to me, a clear breach of the contract and 
the défendant is liable. It is not incumbent on the plaintiffs to set out 
ail the évidence bearing on this subject. 

[2] Affidavits hâve been filed as to the facts, but it seems to me that 
a proposed amendment to the complaint by way of a new or additiooal 
cause of action must stand on its own allégations and statements. If 
the proposed amendment does not state a cause of action, then, of 
course, it should not be allowed; but if it does, justice demands that 
the plaintiffs be allowed to plead same as long as it is a matter on 
contract, as is the first cause of action, and a cause of action arising 
out of the same transaction. S'uch an amendment is in the interests of 
justice, and would obviate the necessity for another suit between the 
same parties. I think the amendment should be allowed, and it is so 
ordered on condition that the plaintiffs pay to défendant, within 10 
days after being served with a copy of the order allowing the amend- 
ment, $10 costs or to cover the expenses of opposing this motion. The 
plaintiffs should also serve within the same time their amended com- 
plaint. 

So ordered. 



THE RHINE. 

THE WINDKITSH. 

Pistrict Court, E. D. New York. May 25, 1917.) 

Seambn <©=>2.S — Wages — Payment in Advance — Ameeican Ship in Foreign 
Port — Statute. 

.Seamen's Act March 4, 1915, c. 153, § 11, .38 Stat. 1168 (Comp. St. 1916, 
§ 832.')), declaring payment of a seaman's wages in advance of being 
eai-ned to be unlawful and of no efCect, applies to payaient by an American 
ves.sel in a foreign port. 

In Admiralty. Two suits — one by Paul Neilsen and others against 
the Rhine, the other by John Hardy and others against the Windrush. 
Decrees for libelants. 

Silas B. Axtell, of New York City, for libelants. 
Burlingham, Montgomery & Beecher and Roscoe H. Hupper, ail 
of New York City, for claimants. 

VEEDER, District Judge. In the first case Paul Neilsen and nine 
other seamen sue for the recovery of wages claimed to be due them 
from the bark Rhine. It appears that they shipped on the American 

<©=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexas 
244 F.— 53 



834 244 FEDERAL REPORTER 

bark Rhine at Buenos Aires, October 7, 1916, for a voyage to New 
York, at the rate of $25 per month. It is stipulated that the shipping 
of seamen on sailing vessels at Buenos Aires is controlled by certain 
shipping masters, to one of whom the libelants, in accordance vvith 
the usual custom and as a means of securing employment, signed a re- 
ceipt or advance note for one month's wages. Thèse advance notes 
were presented to the American vice consul at Buenos Aires before the 
libelants signed the articles, were by him noted on the articles, and, 
in the présence of the libelants, directed to be paid on account of 
the wages of the respective libelants. It was further stipulated that, 
in directing the master of the Rhine to honor such advance notes, the 
consul was acting in accordance with section 237 of the Consular Rég- 
ulations of the United States. When the bark arrived at New York 
thè libelants were paid the wages earned, less the $25 advanced. They 
now seek to recover the sum thus deducted, by virtue of the terms of 
section 11 of the act of March 4, 1915, entitled "An act to promo.te 
the welfare of American seamen in the merchant marine of the United 
States," which déclares such advances to be unlawf ul and of no efïect. 

The facts in relation to the case of the barkentine Windrush differ 
from the above only in respect of the fact that the advance notes are 
not in évidence, but are noted on the articles. 

The sole question involved is whether the statutory provision refer- 
red to applies to advances made by American vessels in foreign ports. 
The original enactment prohibiting advances dates from 1884 (Act 
June 26, 1884, c. 121, § 10, 23 Stat. 55 [Comp. St. 1916, § 8323]). 
It was amended three times between that date and the act of March 
4, 1915 (namely, by Act June 19, 1886, c. 421, § 3, 24 Stat. 80; Act 
Dec. 21, 1898, c. 28, § 24, 30 Stat. 763; Act April 26, 1904, c. 1603, § 
1, 33 Stat. 308), but without material change in any respect hère in- 
volved. 

In Patterson v. Bark Eudora, 190 U. S. 169, 23 Sup. Ct. 821, 47 
L. Ed. 1002, the Suprême Court of the United States held, in 1903, 
that the prohibition applied to advances made by a foreign vessel in 
an American port. But there hâve been only two cases since the origi- 
nal enactment in 1884 which cover the issue now raised. In 1884 
Judge Addison Brown held in The State of Maine (D. C.) 22 Fed. 
734, that this section did not apply to advances made by an American 
vessel within a foreign jurisdiction. On the other hand, Judge Ervin, 
sitting in the Southern district of Alabama, has recently held in The 
Imberhorne (D. C.) 240 Fed. 830, that the section applies to advances 
made in foreign ports (even by foreign vessels). It would serve no use- 
ful purpose to recapitulate the particular considérations urged in sup- 
port of the opposing conclusions. The arguments in support of one 
construction of the statute are not susceptible of a conclusive answer 
by the advocate of an opposing construction ; a final conclusion can be 
based only upon a prépondérance of the considérations which serve to 
disclose the intent of Congress. I shall hold that the statutory pro- 
vision in question applies to the situation presented hère, and that the 
advances in issue, although made in a foreign port, having been made 
by vessels of the United States, were unlawful, ând may be recovered 
by the seamen. 
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Decree for libelants in each case, with costs, for the amount of the 
advance payments deducted. Under the circumstances, the claim to 
the penalty specified in Rev. St. U. S. § 4529 (Comp. St. 1916, § 8320), 
is denied. 



THE DELAGOA. 
(DisWct Court, E. D. New York. August 1, 1917.) ; 

1. Seamen ®=>23 — Waqes — Riqht to Pakt Patment — Advances. 

Wageg earned, to half of which Seamen's Aet March 4, 1915, c. 153, § 4, 
38 Stat 1165 (Comp. St. 1916, § 8322), déclares a seaman entitled on arrlv- 
ing at a port before end of voyage, are unatfeeted by advances before 
wages are earned, which the act déclares unlawful, and provides shall not 
afifect Uabllity for fuU payment of wages alter they are earned. 

2. Seamen <S=324 — ^Wages — Part Payment at Intebmediate Pobts. 

Under Seamen's Act March 4, 1915, c. 153, § 4, declartng a seaman en- 
titled on demand to recelve half of the wages he sball bave earned at 
every port where the vessel, after voyage shall hâve eommenced, shall 
load or dellver cargo before the voyage Is ended, provided that sucn a 
demand shall not be made before the end of, nor ofteiier than once In 
five days, he, when entitled to make a demand, Is entitled to payment of 
enough, and only enough, taken wlth what had already been pald, to make 
up half of what he had earned up to that time. 

S. Seamen <®=324 — Waqes — Payment at Intebmediate Pobt — Time of De- 
mand. 

Under such section the demand need not be postponed tlll five days 
after arrivai at a port, but raerely must be not less than five days after 
the last precedlng demand. 

In Admiralty. Action by Hans Jacobson and others against the 
steamship Delagoa. Decree for libelants. 

Silas B. Axtell, of New York City, for libelants. 
Abbott & Coyne, of New York City, for claimants. 

CHATFIELD, District Judge. This action is brought by Jacobson 
and 10 other seamen, who shipped in Copenhagen, Denmark, upon the 
Danish ship Delagoa for a round voyage, during which they arrived 
in New York on November 9, 1916. The Delagoa sailed upon Novem- 
ber 22, 1916, and upon November 21st tlie libelants demanded one- 
half of the wages at that time unpaid. 

[1] The case involves considération of the validity of advances made 
prior to arriving in the port of New York and under the articles signed 
in a foreign port. On this point the court will foUow the case of The 
Imberhorne (D. C.) 240 Fed. 830, The Ixion (D. C.) 237 Fed. 142, 
aad In re Ivertsen (D. C.) 237 Fed. 498, as well as the cases of Neilsen 
V. The Rhine, 244 Fed. 833, decided in this district upon the 2Sth day of 
May, 1917. The amount which was earned was therefore one-half of 
the wages earned, without regard to advances. 

[2, 3] The further question is presented as to the amount "earned." 
The libelants in this case demanded one-half of the balance unpaid, 
claiming that they had earned ail which had not been paid, and tliat 
the word "one-half" did not refer to one-half the total amount of 

e=»For other caies see same toplc & KBY-NUMBER In ail Key-Numbered Dlgeats & Indeii^ 
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wages for the voyage, but one-half of whatever was still due. This 
contention was upheld in The Ixion, In re Ivertsen, supra, and The 
Meteor (D. C.) 241 Fed. 735, but has been overruled in the cases of The 
Jacob N. Haskell (D. C.) 235 Fed. 914, The Strathearn (D. C.) 239 Fed. 
583, and The London (D. C.) 238 Fed. 645. The statute says : 

"The wages which he shall hâve then earned at every port where such 
vessel • * • shall load or deliver cargo." Act Mareh 4, 1915, c. 153, { 4, 
38 Stat 1165 (Comp. St. 1916, § 8322). 

This cannot be construed to mean that he is entitlea to only one-half 
of the wages which he earns in that port, nor that the five-day period 
must hâve expired in port before making the demand. It apparently 
is intended to provide that no demand shall be made less than five days 
after the last preceding demand. It also apparently means that he shall 
be entitled to one-half of the entire amount of wages earned on the 
voyage, or such payment as will make the payments in total equal that 
amount. If we read the statute to provide that the seaman shall re- 
ceive one-half the amount still unpaid, it would follow that the words 
"earned at every port" would be capable of the construction "earned 
in the port." The logical meaning is that there shall not be withheld 
from the seaman more than one-half of the total éarnings of the 
voyage. This is the construction used in the case of The London, 238 
Fed. 645, which has now been affirmed in The London, by the Court 
of Appeals of the Third Circuit, 241 Fed. 863, C. C A. . 

It is contended that the libelants in the présent action hâve received 
more than this one-half. Decree may be entered accordingly as each 
hbelant has or has not received the amount indicated. In the instance 
of any Hbelant who has not received one-half part of the total wages 
then earned for the'voyage, the further demand for full wages, upon 
refusai to pay one-half, entitled them to the full amount, and they 
should receive this, and not be considered deserters. 

No claim for double pay can be sustained, in view of the uncer- 
tainty of the interprétation of the statute, and no costs will be awarded. 



JENNINGS et al. v. SMITH et al. 

(District Court, S. D. Georgla, N. E. D. Augiist 7, 1917.) 

Courts <S==>350 — Fédéral Courts — Pkactice— Taking of Dépositions. 

Equity rule 46 (198 Fed. xsxl, 115 O. C. A. xxxl) declai-es that in ail 
trials In equity the testimony of wltnesses shall be takea orally in open 
court, exeept as otherwise provided by statute or rule. Eev. St § 803 
(Comp. St. 1916, § 1472), provides for the takiug of deijositlons of wltness- 
es living at a greater distance than ICIO miles, or where they are aged or 
Infinn', and déclares that the dépositions may be taken before a judge of 
any court of the United States or any comœlssioner, etc. Aged and in- 
firm wltnesses lived more than 100 miles from the pJace of trial, and 
without the district In which suit was pending. It was desired to take 
their testimony before the judge who was to hear the cause while on vaca- 
tion at the place of the résidence of such wltnesses. Held, that an ap- 
plication to take such testimony would be granted, desplte the equity rules. 

£=3For otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Digeats & Indexe» 
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In Equity. Suit by M. S. Jennings and others against Zadock 
Smith and others. On application to take testimony. Application 
granted. 

See, also, 232 Fed. 921 ; 242 Fed. 561. 

E. K. Lumpkin and J. J. Strickland, both of Athens, Ga., G. P. Mar- 
tin, of Commerce, Ga., and Marion Smith, of Atlanta, Ga., for ap- 
plicant. 

SPEER, District Judge. The hearing in this matter was had by 
virtue of a rule calling upon the défendants' counsel to show cause 
why the testimony of certain witnesses should not be taken before the 
district judge, having jurisdiction, at Mt. Airy, a point not within 
the territorial limits of the district of which he is judge, and where 
the cause is pending. AU of the witnesses whose testimony is sought 
réside more than ICX) miles from Augusta, where the cause must be 
tried. Ali réside in the vicinity of Mt. Airy. Ail of them are very 
old and infirm. 

There was no showing against the application, and the question 
presented is : Has the judge, under the circumstances, the power to 
take the testimony at the point indicated ? It is true that the new equi- 
ty rule 46 (198 Fed. xxxi, 115 C. C. A. xxxi) provides that testi- 
mony shall be taken by oral examination in open court. This was ob- 
viously designed to enable the trial judge to observe the witnesses 
while testifying, their manner, and ail of the possibly trivial, but often 
important, indicia of conduct when under examination. The Suprême 
Court, in framing the new rule, doubtless gave great attention to thé 
modifications made in the old English equity practice : 

"The viva voce examination of witnesses niay take place eitlier before the 
court, the judge, or liis chief elerk, in chambers, or an examiner of the court, 
or an examiner especially appointed." Fourth Kdltlon of Danlell's Chancery 
Pleading and Practice, volume 1, page 903. 

This rule, of course, allowed the witnesses to be examined before 
the judge prior to the final hearing. To ascertain the place for such 
hearing, equity rule 46 must be considered in connection with Revised 
Statutes, § 863, 3 Fédéral Statutes Annotated (2d Ed.) 172. This pro- 
vides for the taking of testimony de bene esse, where the witnesses 
live a greater distance from the place of trial than 100 miles, or where 
the witnesses are aged or infirm. Both of thèse conditions obtain with 
the witnesses who live in the neighborhood of Mt. Airy, and who, 
because the judge is at his summer home there, it is now proposed to 
examine, for the purposes of convenience, to save the cost of travel, 
and to perpetuate the testimony of the aged and infirm, who according 
to the course of nature are likely to die at any time. 

This statute also provides that : 

"The déposition may be taken before any judge of any court of the United 
States." 

It is not understood that equity rule 46 dénies a power so indispensa- 
ble and so long exercised. In other words, where, because the wit- 
ness résides beyond the limits in which the subpœna of the court is 
operative, or when he is so aged and infirm that he probably can- 
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not attend court in person, or it is essential, because of such âge and 
infirmity, to perpetuate his testimony, the court is not by tbis nile 
deprived of the power to take his déposition. It is tnie that the 
judge might appoint an examiner or commissioner to take the tes- 
timony of witnesses of this character or thus situated. It follows 
that, what he has the power to authorize another to do, he may do him- 
self. The fact that he is the jiidge who may try the case seems, in 
contemplation of the forty-sixth equity rule, to make the order sought 
iiicreasingly appropriate, for the purpose of the rule, as stated, is to 
enable the judge, wherever it is convenient and feasible, to see and 
hear the witnesses in person and to observe their manner and de- 
meanor while testifying. 

For thèse reasons, the order sought will be granted. 



BOISOT V. AMARIIXO ST. RT. CO. 

(District Court, N. D. Texas, at Amarillo. Jiily 23, 1917.) 

No. 66. 

1. Equity <®=>409 — Findings of Ma8ter-7-Conclu8iveness. 

The rule that, wliere a mnster is appoiiited with the consent of ail 
parties to hear évidence and report his findings of fact, such findings of 
fact are oonclusive on the court, unless unsupported by any légal évi- 
dence or contrury to ail the évidence, cannot be extended to cover find- 
ings of fact on issues not at the time made by the pleadlngs. 

2. Stbebt Railboads <S=»37 — Duty to I'ave Roadbed — Eitect of Accbpt- 

ANCE OF Franchise. 

Where, at the tlnie of the granting and acceptauce of a franchise to a 
Street rallroad company, a city ordinance was in effert requiring such 
companies, on the paving of a street, to pave between its rails and to a 
distance on each side, such ordinance becomes a part of the contract, and 
its validity cannot he attuoked by the company, and the duty to con- 
struct or pay for such pavement may ulso he iiuposed by the terms of 
the franchise, independeiitly of any gênerai ordinance. 

.3. SïBEET Railroads <S=>'>7 — Duty to Pave Roadbed — Effect of Acceptance 
op Fbanchise. 

The obligation of a street railroad company to pave its roadbed, Im- 
posed by its franchise or by ordinance in effect when it accepted its 
franchise, is contractual and independent of any gênerai statute or ordi- 

, • nance autliorijiing spécial assessments for such iniprovenients. 

4. Street Railboads <g=oy7 — Duty to I'aVe Roadbed — Effect of Insolvency. 

That a street railroad company is insolveiit does not relieve it froni 

tlie obligation to pave its roadbed assumed by acce|)tance of its franchise. 

i"). Street Railboads <g=35." — Insolvency — Lien of City fou I'aving Assess- 

MEKT. 

Where a street railroad company failed to pave its roadl)ed in a street 
as ordered by tlie city and re(iuired under its fran<'hise, because ot in- 
solvency and a receivershi]), the city may enforce a lien for the cost of 
such paving against the property or its proceeds wlien sold. 
G. Street Railboads <S=355 — Insolvency — Suscexsion of Opération by Re- 
ceiver. 

In a suit to foreclose a mortgage and sell the property of an insolvent 
street railroad comi)iniy, the court will not autliorize its receiver to sus- 
pend opération of the road where the franchise Is still in force. 

"ÇsjFor other cases see same topie & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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In Equity. Suit by Emile K. Boisot, trustée, against tlie Amarillo 
vStreet Railway Company, in which the city of Amarillo intervencd. 
Decree for complainant and intervener. 

The iilaintiff rriistee, allcfriiif; Uiinself to bc the lioldt^r of it!12.j,0<J0 fii'st 
mortgiise bonds of tbc (Icfoiidaiit comi'aiiy. asked the apiiolntment of a re- 
ceivei-. Tbe coiiipaiiy iilcd ati.swer admittiiis tho facts alb^ged, and with 
it.s conseiit a rccidvoM- was ai)iioliited. Theroattcr tlie city of Amarillo iiiter- 
v(>ricd, aiid all^.wd that the city had duly pawsed an ordinancc provlding for 
Ihe [lavins of l'olk strcct, and had Icvicd aji assessnicnt a},'ainst tlie défend- 
ant coni|iany foi- its pro]iortional shai'(^ of the i)avint;. aKi^i'ej^arin^ .TO.OôO, 
beiin; the cost of the pavins of that portion of the street between the railf< 
of the Street railway and extendinf; two feet beyond ; that tbe f;eneral manager 
of the coni]iany. at a meeting calle<l to conKider the assesKnient, ruade no ob- 
jection to tlie sanie, but. on the contrai'y, a^çreed that the coiaiiany wouid pay 
itx iiroiiortional cost of the paving and place an extra concrète base, or 
fonndation, under its tracks as reciuired by tbe ordiuance; and that it 
thei'eafterward made the neccssary excavation alons its tracUs for such work, 
but did not init in the pavins or hâve it done; that the city bas had the 
rcmaiuder of the street jiaved. The prayer is that tlie receiver lie ordered to 
liave the paviiif; put in, and, iu tbe alternative, that tbe sjiecial assessnient 
levied against the street railway company be recosnized as a first lien, and 
that tlie city be paid ont of the proceeds of tlio opération of the strc^ot railway, 
or ont of tiie proceeds of the sale of the proiierty, the amount of its lien, In 
préférence to the bondliolders and other ereditors. 

In answer to this intervention, tlie plaintiff, défendant nnd receiver of the 
railway company, allosed that the Amarillo Street Kailway Oompany was in- 
solvent; tliat it was then, and had been for sevei-al years, operating at a loss ; 
that the iiavenieid, if made. would not add to the vaine of tlic eompany's 
property, as the street railway was of no value as a going concern ; that 
Amarillo had a population of lietween 15,000 and 18,000 inhabitants, whicli 
had inc'reased some in the past few years, but. owing to the largo numtier of 
automobiles, the income of the street riiilway company had not inoreased 
proportionately, but had j'atlier fallen off, witli no reasonable hope of any .sub- 
staiitial increase; that it would be ineciuitable to force it to do the proposed 
paving ; that the nioney necessary to horrow in order to do sucli pavlng could 
iiever be paid out of the earnlngs of tlie company, but only out of the proceeds 
of the sale of tlie propei'ty, and that the eiiforcement of such paving would 
amoiiut to a confiscation and taking of its pi'operty without due process of 
law, in violation of the fédéral Constitution. It was turther urged, a.s to the 
extra base to be put under the track, that no estimate of the cost was In- 
cliided lu the assessment, and for this and other reasons it is not a valid lieu; 
that the paving of the track has not been done, and therefore the lien has 
not been completed. 

It ajipears that tlie original franchise for the construction of ithe street 
railway was granted in 1000 to Harris «fe lîrock, wbo assigned it to the présent 
compan,y. ïhe franchise provided that, whenever streets occupied by the 
tracks should thereafter be paved, tbe portion of the street occupied by the 
track, to tbe width of the length of the cross-ties, should be su])plied by Harris 
& Brock, their successors and assigns, with jiaving material of uniform quality 
and deiith with the rest of tbe street. Later, in 1910, in an ordinance, ac- 
cepted by tlie company, extendlug the lite of the franchise froni 25 to 40 years, 
this provision of the original franchise was again recited as ono of the con- 
sidérations for the extension of the franchise. 

With the consent of ail jiarties, the court appointed a spécial master "to 
hear évidence and seasonabl.y make bis rei)ort tb(U'eon." Over the protest of 
plaintiff, the évidence took a wldi' range, going into the question of the 
orgaiiization of the défendant corpoi'ation and the legality of the bonds sued 
on. The master found that the company had been originally incorporated 
with a capital stock of .'i;2fi0,000, of which amount the stockholders paid in 
only $45,000, and that certain of the stockholders had advanced appi-oximately 
$60,000 to the corporatiou ; but it was not clcar as to whether this $60,000 was 
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in payment of stock subscribed, or a loan by tlie stoekholders, as conl:e!i{lC(l 
by the plaintiff. llis flnding was that stock was subseciuently issued tor tho 
$60,000, and that the stockholders who advanced the amount werc .triveti tlio 
couipany's notes, and subsequently $98,500 in bonds, and that this .f'JS,500 of 
an issue of $126,000 was ail of the bonds disposed of by the conipany ; tluit iu 
1913 the original owners of the stock of the railway contractcd to sell the 
stock and physical properties of the company to Henry Tj. Daugherty & ('o. for 
$150,000, free of ail debts, and, in compliance with the contract, the $98,500 
of bonds vvere paid off and taken up, but not canceled, and delivered to 
Henry L. Daugherty & Oo. ; that Daugherty & Co. transferred the bonds to 
the Cities Service Company, which, in turn, in anticipation of the paving, 
transferred them to G. Gordon Brownell, which latter transfer was a simula- 
tion, made for the purpose of foreclosing the mortgage, and that said bonds 
are not a debt of the street railway conipany ; that the city of Amarillo 
never levied an assessment agalnst the street railway for the costs of the 
extra eight-inch subbase, and therefore has no lien for same, but that the or- 
dinance making assessments for street paving proper, aggregating $6,050, was 
duly passed, and the city had a valid lien to cover same; that but for the 
lease of a suburban park, no longer used, for $4,000 per annum, the com- 
pany would hâve paid operating expenses. 

The master stated that it did not appear that the Company had been paid for 
ail of the $212,000 of the capital stock reported to the Secretary of State for 
the years 1913, 1914, and 1915, and recommended that the receiver be instruct- 
ed to investigate liow much of the capital stock had been paid for, and by 
whom and in what manner. 

The plaintiff, the défendant, and the receiver excepted to the report of the 
master on tlie ground that, under the order appointing him, he was not au- 
thorized to make any findings of fact or conclusions of law, but simply to 
take the évidence and report same, and they therefore prayed that sucli 
findings of fact and conclusions of law be stricken eut. In the alternative, 
plaintiff excepted specifleally to practically ail of the findings of the master. 

The city of Amarillo flled an amendment to Its intervention after the re- 
port of the master, denying that the plalntiiï had ever sold its bonds in the 
amount of $125,000, and denying that it had ever been paid anythlng for the 
bonds sued on, also denying that Brownell was the bona flde purchaser of 
such bonds for value, and that défendant company owes the bonds, or the 
interest thereon, which amendment plaintiff has moved to strike out. 

Under an order of the court, the receiver temporarlly filled in with gravel 
the excavated space between the rails. 

The receiver, after the hearing, flled a pétition prayiug that the street railway 
company and ail physical properties of the comi)any be sold, for the reason that 
the company was absolutely insolvent, and was boing operated at a loss, its 
actual operating expenses, not including Interest ou its indebtedness, exceedlng 
its revenue by about ,1îi;?8 a nionth. He also flled an application for leave to 
stop the opération of the company's cars. 

M. Cammack, of Amarillo, Tex., and Frueauff, Robinson & Sloan, 
of New York City, for the plaintifï. 

Thomas F. Turner, of Amarillo, Tex., for défendant and receiver. 

Kimbrough, Underwood & Jackson, of Amarillo, Tex., for inter- 
vener, City of Amarillo. 

JACK, District Judge (after stating the facts as above). The order 
appointing the master did not in ternis provide that he should report 
his findings of fact and conclusions of law, but he was authorized to 
"hear évidence and seasonably make his report thereon," and it was 
evidently so understood at the time by the parties themselves, as evi- 
denced by the fact that at the beginning of the taking of the évidence 
the master, when asked by counsel for the receiver as to whether or 
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not the documents filed should be copied into the record, replied that 
the transcript should contain sufficient data to show what his findings 
were based on; that the original documents might go up with the 
transcript, but that he wanted the record "fuU enough to show that his 
findings hâve some basis in the évidence." Again, later in the exami- 
nation, when adjourning to avvait the production of certain documents, 
the master announced that he wanted definite data for definite findings, 
if he could get it. Although counsel thus had notice that the master 
would make findings, no objection was made to his authority to do so, 
nor was any objection made until the master's report was filed. 

[ 1 ] It is well settled that, where a master is appointed with the conr 
sent of al! parties to hear évidence and report his findings of fact, 
such findings of fact are conclusive, unless unsupported by any légal 
évidence or contrary to ail the évidence, and that only the master's 
conclusions of law, under the circumstances, are reviewable on excep- 
tions. Hattiesburg Lumber Co. v. lierrick, 212 Fed. 834, 129 C. C. A. 
288. This rule, however, based on the prior consent of ail parties, can- 
not be extended to cover findings of fact on issues not at the time made 
by the pleadings. 

The answer of the défendant admitted ail of the allégations of plain- 
tiff's bill, and the pétition of intervention made no attack on the va- 
lidity of the plaintifif's claim, but merely asserted the superior right 
of the city. Therefore the findings of the master, in so far as they 
relate to the bonded indebtedness of the plaintiff company, the amount 
of its capital stock subscribed and paid in, and the validity of the claim 
of plaintiff, should be stricken out. 

As stated by the master, the record is very confusing as to the na- 
ture of the purchase by Daugherty & Co. In a gênerai way, it was 
testified that Daugherty & Co. bought the bonds, stock, and physical 
properties, but no deed from the company of its physical properties 
was produced. Nobles, one of the chief original stockholders, first 
testified that the bonds were paid when the property was sold; but 
later, af ter refreshing his memory and examining the books of the com- 
pany, he testified that the bonds themselves were sold, and, as a matter 
of fact, they hâve never been canceled, which of itself tends to négative 
the idea of payment. 

The défendant company is the same corporation that it was then 
and it apparently still owns its railway. The reasonable conclusion 
from the testimony is that the stockholders, who were likewise bond- 
holders, sold Daugherty & Co. the stock and bonds, and, indirectly, 
they thus acquired control of its physical properties. I am therefore 
of the opinion that the bonds outstanding, to the amount of $98,500, 
are binding obligations of the company. Really, however, the matter 
is of little importance, for the reason that the Daugherty interests own 
ail the stock of the railway company, and also own, or did own, the 
bonds — if they are in fact valid existing obligations — as well as prac- 
tically ail other outstanding indebtedness due by the railway company. 
The city bas no interest to contest plaintifif's claim, which is admitted 
by défendant, because, if established, it is secured by a lien of superior 
rank to the mortgage indebtedness. 
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No objection was made to the master's finding that the cost o{ the 
extra subbase was not included in the assessment, and that the city 
therefore has no lien for same. Thus, the only claim now nrged by 
the city is its lien for the paving of the space occupied by the track, 
vvith material of the same character and te the same uniform depth as 
that used in the paving of the remainder of the street. 

[2] The receiver, the plaintiff, and the défendant, in opposition to 
the claim of the city, iirge that the paving ordinance of the city is 
unconstitutional, because it requires the paving to be donc by the street 
railvvay company, and no provision is made by vvhich the city may 
either waive the requirement of the company, or lessen the cost of it, 
even though the assessment should operate unjustly to the company, 
and that the street railway company, being insolvent, could obtain no 
benefit from the paving, and the burden imposed wonld therefore be 
unreasonable and unwarranted. 

Counsel further urges that the charter of the city of Amarillo, in 
effect at the time the franchise was granted to the street railway com- 
pany, provided for an assessment of three-foiirths of the cost of street 
paving against the abutting property on the front-foot plan, unless, in 
the opinion of the city commission, such rule should operate unjustly 
in particular cases ; but that no such exception was made in the char- 
ter as to the assessment against the street railway company, which was 
arbitrarily required by the charter to pave the entire space between the 
rails and for two feet beyond. As this provision, however, was in the 
charter at the time the franchise was granted and accepted, the street 
railway company has now no cause for complaint. Not only was this 
provision in the city charter, but the street railway company expressly 
and specifically assumed this obligation by the very terms of its fran- 
chise and by the terms of the ordinance extending the life of the fran- 
chise. It d'id not bave to accept the franchise, nor the subséquent ex- 
tension, but, when it did do so, the above-quoted provision of the city 
charter, and the paving provisions of the ordinances granting and ex- 
tending the franchise, respectively, became valid and binding obliga- 
tions. 

In the work of Paige & Jones on Taxation by Assessment, par. 599, 
the lavv is thus stated : 

"The charter offered to a street railway ooinpany operntiiijr its cars on the 
surface ofteîi re<jini'es such coinpauy to pave between its tracks, and in some 
cases for a certain distance on either side. If tlie street railway company ae- 
eepts and ar-ts under such cliarter.. it is bound to pare, or pay the cost of pav- 
ing as so provided." Titins Worcester v. Worcester Consl. St. Ry. Co., 106 V. 
S iWi) 25 Slip. et. ;!27. 49 L. Kd. ."91. attiniiinf; City of Worcester v. Worce.ster 
Coiisi St Rv Co.. 1.S2 Jlass. 49, 04 N. E. 581; New Orléans Oity & LaUe R. R. 
Co V'iia. ex rel. Cltv of New Orléans. 1.57 U. S. 210, 15 Suj). Ct. 581, .'ÎO Iv. Ed. 
CTO- State ex rel. t^'ity of New Orléans v. New Orléans, C. & Ïj. R. Co., 42 l^a. 
Ann 550, 7 South. GOÔ ; Sioux City St. Ry. Co. v. Sioux (!lt,y, 188 U. S. 98, 11 
Sup'ct. 220. ;}4 L. Ed. S98 ; Springtield v. Spriugtield St. Ry. Co., 182 Mass. 
41 04 N Ï'I 577; Citv of Benton Harhor v. St. Joseph & Benton Harbor Street 
Rv Co 102 Mieh. :586, 00 N. W. 7.S5, 20 I,. R. A. 245. 47 Ani. St. Rep. 55:! ; 
citv of"Ro<'hester v. Rochester St. Ry. Co., 182 N. Y. !», 74 N. E. OKi, 70 T.. 
R A. 773 ; Storrie v. Houston St. Ry. Co., 92 Tex. 12i), 40 S. W. 790, 44 L. R. 
A. 710. 
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Furthermore, it is well settled that a city, independent of such char- 
ter provisions, may stipulate in a franchise granted a street railway 
Company a provision that the company shah pave the part of the street 
on which its tracks are located at its own expense, or pay for such 
pavement if done by the city, and such a provision, when a franchise 
is accepted, becomes a binding contract between the city and the rail- 
way company. Washington & Georgetown Raihvav Co. v. District of 
Columbia, 108 U. S. 522, 2 Sup. Ct. 865, 27 L. Ed. 807 ; Chicago v. 
Sheldon, 76 U. S. (9 Wall.) 50, 19 L. Ed. 594; Perine v. Forbush, 97 
Cal. 305, 32 Pac. 226; Schmidt v. Market Street, etc., 90 Cal. 37, 27 
Pac. 61 ; New Haven v. Fairhaven, etc., 38 Conn. 422, 9 Am. Rep. 
399; West Chicago Railroad Co. v. Chicago, 178 111. 339, 53 N. E. 112; 
State ex rel. Keith v. Common Council of Michigan City, 138 Ind. 
455, Z7 N. E. 1041 ; Marshalltown, etc., v. Marshalltown,' 127 lowa, 
637, 103 N. W. 1005. 

The considération for such a contract may be the granting of the 
franchise or the extension of one previously granted, as was the case 
in West Chicago Street Railway Co. v. Chicago, 178 111. 339, 53 N. E. 
112. The acceptance of such a franchise complètes the contract. 

The defendant's contention that the assessment against it for street 
paving was invalid for the reason that it was insolvent, that it was 
operating at a loss, and its tracks would hâve to be torn up and sold, 
and that it could, therefore, receive no corresponding benefit, is not 
sound. 

[3] The company's liability is independent of the paving statute 
authorizing spécial assessnients for local benefits. It rests on the con- 
tractual obligation of the company, and the many cases cited by learned 
counsel holding that assessments made without regard to spécial bene- 
iit are violative of the Constitution hâve no application. 

[4] As the company is insolvent, the only parties really in interest 
are the city of Amarillo and the plaintiff. The latter acquired the 
bonds sued- on subject to the paramount right of the city under its 
contract, and bas no cause for complaint now that the city insists on 
a strict compliance with that contract. The insolvency of the défend- 
ant corporation does not release it from its obligations. If it made a 
bad contract, like an individual it must sufïer the conséquences. 

Counsel cite a number of cases holding that mandamus will not is- 
sue to force a street railway company to perform a public duty where 
it has not and cannot obtain the fvmds necessary to do the same. This 
is very true. The courts will not do a vain thing. Mandamus is not 
the proper remedy ; but there is nothing in the cases cited to warrant 
the conclusion that the railway company is therefore released from 
such obligation. The obligation nevertheless continues to exist, and 
it is only a question of the city's remedy. 

[5] Finally, it is urged that the city has never matured its lien by 
completing its paving of a portion of the street occupied by its track, 
and that, if it has any remedy, it is in a suit for the cost of the paving 
after the same shall hâve been pui down by the city. It was the duty, 
as we hâve seen, of the street railway company itself to put down 
the paving instead of merely filling in the excavation with loose gravel 
pending the termination of this litigation. The paving was not done 



844 244 FEDERAL EErORTBR 

by the city because of this very receivership and the demand herein 
urged that the receiver be ordered to hâve the work done. The court, 
under thèse circumstances, will order the street railway, and ail of the 
properties, assets, and franchises of the street railway company, sold 
to pay and satisfy the mortgage bonds sued on, to the extent of $98,- 
500, with interest and costs, with a récognition, of the prior lien of the 
city of Amarillo to the amount of its claim, $6,050, that amount to be 
held out of the proceeds of the sale to be paid to the city on comple- 
tion of the paving. In the meantime the request of the receiver 
to stop the opération of the cars is denied. 

[6] The receiver and plaintiff hâve not asked that the franchise be 
sold, believing the same of no value, and taking it for granted that the 
purchaser would prefer to tear up the tracks. It is by no means cer- 
tain, however, that such a course would be thought advisable by the 
purchaser, despite the fact that the railway is now being operated at 
a loss. It might be considered good business to continue to operate 
notwithstanding présent losses, taking chances on making a good profit 
with the future growth of the city. 

Pretermitting, at this time, any discussion of the right of the city 
to demand that the purchaser at such sale continue to operate the cars 
in compliance with the défendant company's franchise obligations, the 
sale of the properties and franchises is ordered to be made without 
préjudice to such right as the city may bave in the premises. 



In re CROSS. 

(District Court, N. D. New Yorlc. Scptember 5, 1017.) 

1. ClIATTEL MORTCAGES <S=3S — PlEDGE OR MOm'GAGE. 

Construed together, a note given for a loan declaring that the maker 
has deposited or pledged as collatéral security for Its payment a cer- 
tain number of cases of peas in storage at a certain warehouse, and 
authorlzing a sale of the property if the note is not paid at maturity, and 
an instrument of same date stating that the maker assigns ail his right, 
title, and interest in said peas on acconut of said loan, constltute a 
pledge and not a chattel mortgage. 

2. Tledges iS=11 — ^Transfeb of Posses.sion. 

There is a sufficient transfer of possession of pledged cases of peas, 
in the warehouse of a third person, where the pledgeo in writing notifies 
the warehouseman thereof, and requests him to reeognize only releases 
signed by it, and he by written reply promises so to do. 

In Bankruptcy. In the matter of John M. Cross, bankrupt. Claim 
of the City National Bank of Syracuse, as pledgee, for proceeds of 
goods, allowed. 

This is a proceeding, on an agreed and stipulated state of facts, to déter- 
mine the right and title to the sum of $8,028.40 as between Franli B. Hodges, 
trustée in banlîruptcy, and the City Banlv of Syracuse, now on deposlt in the 
City National Banlv, and whieh is the proceeds of the sale of certain cases 

®=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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of peas, and whieh sale was made pursuant to an order of tbis court dated 
November 16, 1916, and which airected the deposit of sucb proceeds in a spé- 
cial fuud in snch bank to take the place of such peas, aud which sale was 
made without i)rejudice to the rlghts of the parties elalming same; the lien 
of the daimant, the City Bank of Syracuse, if any, to attach to such pro- 
ceeds. The facts appear in the opinion. 

Costello, Burden, Cooney & Walters, of Syracuse, N. Y., for trustée. 
Levi S. Chapman, of Syracuse, N. Y., for claimant. 

RAY, District Judge. [1,2] The claimant, City National Bank of 
Syracuse, N. Y., contends that, at the time of the bankruptcy of Cross, 
it held the cases of peas, the right to the proceeds of which is in ques- 
tion hère, under a valid pledge of same, evidenced by writings, and ac- 
companied by the necessary delivery, as collatéral security for a loan 
of $2,500 cash, made to the bankrupt by said bank on the 4th day of 
October, 1916; while the trustée in bankruptcy contends that the trans- 
action and writings constituted a chattel mortgage only, unaccompanied 
by immédiate, or any, delivery of the property, and that, as the papers 
constituting the mortgage were not filed as required by the New York 
statute, same is void as to the trustée in bankruptcy and creditors, 
and that the trustée is entitled to the whole of the proceeds of such 
sale. The trustée also contends that, if the transaction between Cross 
and the bank was a pledge of the property or intended as such, there 
was no sufficient delivery of the property to make it valid or effectuai 
as such. There is no question that the money was loaned by the bank. 

The bankruptcy proceeding was instituted October 25, 1916, on 
which day Frank B. Hodges was duly appointed receiver of the bank- 
rupt's estate, and on the 26th day of December, 1916, he was duly ap- 
pointed and qualified as trustée. October 4, 1916, the City Bank of 
Syracuse loaned tO' John M. Cross, the now bankrupt, the sum of 
$2,500 cash, and took from him his promissory note reading as fol- 
io w s : 

".$2,.-.00.00 Syracuse, N. Y., Oct. 4, 1916. 

"One month after date 1 promise to pay to the order of City Bank twenty- 
five hundred dollars for value received ; payable at the City Bank of Syra- 
cuse, with use. 

"I hâve deposited or pledged as collatéral security for the payment of this 
note 

Corporation. Issue. Numbers. 

.3,134 Doz. cans peas or 1,567 cases in storage at Cont. Can Co. Plant. 

"The margin of collaterals hereunder shall always be kept good as at prés- 
ent, and at not less than 25 per cent., aud in default thereot, this note shall 
immediutely become and be payable on demand ; and I hereby give to the 
holder hereof fuU power and authority to sell or coUect at my expense ail 
or any portion thereof, at any place, either in Syracuse, New York, or else- 
where, at public or private sale, or otherwise at holder's option, on the non- 
performance of the above promise, and at any time thereafter, wlthout adver- 
tising the same or otherwise giving me any notice. In case of sale thereof, 
public or private, the holder may purchase wlthout being liable to account for 
more than the net proceeds of such sale, and any surplus arising in any man- 
iier from said collatéral may be applied on . any other indebtedness now or 
hereafter ovving by me to said bank for which I am or may be liable in this 
manuer. John N. Cross." 



846 



244 FEDERAL EEPORTKR 



And also another written paper signed by said Cross, which reads 
as follows: 

"Continental Oan Company. 

"Syracuse, N. Y. 
"John M. Cross Statement. 
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"1567 cases (2 dozen to the case), or ,'5134 dozen (?? S-Hô per dozen, $2,977.:!0. 
less $1.00 per 1,000, label allowance, or .'57,608 by Jpl.OO !f;{7.(;i 

$2,o;{».61) 
"Stored at tlie Continental Can Co., Cor. E. Washington St. and University 

Ave., Syracuse, N. Y., insured for .^S.OOO.OO. 

"I hereby asslgn ail my right, title, and interest in the above-deseribed 

property on aceount of loau of !f2,50O.0O secured this day. 

"Oct. 4, 1916. John M. Cros.s." 

On that day the cases of peas mentioned in said papers were stored 
in the warehouse of the Continental Can Company at Syracuse, N. 
Y., as the property of Cross, where they had been for some time. On 
the same day, and after loaning such money and taking such papers, the 
said bank, by its authorized officers, mailed to said Continental Can 
Company a letter reading as follows : 

"Oetober 4, 1016. 

"Continental Can Co., Syracuse, N. Y. — Gentlemen: There bas been a.ssign- 
ed to this bank 1,567 case.s of pens placed in storage \Yith the Continental ("au 
Company by John M. C)'oss. We hereby reciuest that you recognize releases 
signed only by this bank for guods delivered. Kindly acknowledge receipt 
of this letter stating that you are complying with our request. 

"Very truly yours, A. N. Ellis, Vice-président." 

This was received by said Can Company, which on the 7th day of 
Oetober, 1916, sent to the said City Bank a letter in reply, which it 
received, reading as follows : 

"Continental Can Company. Oct. 7, 1016. 

"The City Bank, Syracuse, N. Y.— Gentlemen : In reply to your favor of 
the 4th inst., in référence tp the 1,567 cases of peas stored in our warehouse, 
belonging to Mr. John M. Cross, beg to advise that wè hâve taken out of 
this stock nineteen cases which Mr. Cross has sold to some of our people at 
this plant, leaving a balance of 1,548 cases now in storage. As requested by 
you, we will only recoguize release signed by you for the removal of thèse 
goods. 

"Yours very truly, Continental Can Company, Inc., 

"Arthur G. Chase, Secretary." 

The said Can Company took out the 19 cases of peas mentioned in 
this letter, and the balance of such peas remained where they were in 
the storehouse of said Continental Can Company. The receiver, on 
his appointment, claimed the remaining 1,548 cases so in storage, and 
that same were not subject to any valid pledge or lien. So far as ap- 
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pears, there was no physîcal delivery or handling of said peas, or of 
any part of same, at the time said writings were signed and delivered to 
the bank, or at any time thereafter, until the Can Company removed 
its 19 cases, the others remaining as and where they had been until sold 
by the receiver under the order of the court. 

The two papers executed and delivered by Cross to the bank clearly 
gave to it the right to take physical possession of and remove the 
cases of peas. Kramer v. Haeger S. \V. Co., 123 App. Div. 316, 108 
N. Y. vSnpp. 1, The letter and directions sent to the Continental Can 
Company was an exercise of dominion over such cases of peas, and no- 
tice of its right on the part of the bank to the warehousemen, but net 
a physical taking possession. The letter sent the bank by this Can 
Company was a récognition on its part of the rights of the bank in 
and to the peas, whatever they were, and constituted a promise to re- 
fain possession and control thereof for the bank ; that is, hold for and 
subject to the orders of said bank. It was not an express promise, but 
constituted an implied promise, to do this, for it says, "As requested 
by you, we will only recognize releases signed by you for the removal 
of thèse goods" (peas). If, thereafter, the Can Company held for the 
bank for "possession and delivery may be made to and kept by an 
agent of the pledgee," the bank had possession. Jones on Collatéral 
Securities (3d Ed.) § 23, p. 31. While the mère statement, oral or 
written, that property is pledged, accom]janied by necessary possession, 
does not necessarily make the transaction a pledge, the real essence 
of the contract will be regarded and enforced. Moors v. Kidder, 106 
N. Y. 32, 12 N. E. 818; Ward v. Sumner, 5 Pick. (Mass.) 59. In 
Jones on Collatéral Securities (Pledges) (3d Ed.) § 13, p. 21, it is said: 

"Contriicts substaiitiiilly the same in ternis may lie coiistnied eitlier as niort- 
K'Aiiet^ or iiledfîew under différent clrcumsfances. iicci>rdiii;4 as the one security 
(ir the other will best effectuate the intentions of the parties, and subserve 
the i)\ir]ioses of justice." 

In the next section, § 14, p. 21, the author says: 

"ïhe law favors the conclusion that a transaction is a pledge vvhen there 
is doubt whether it is a pledge or a niortgajre." 

See Bank of British Columbia v. Marshall (C. C.) 11 Fed. 19. 

The three essential éléments of a valid contract of pledge are: (1) 
The possession of the pledged property must pass from the pledgor 
to the pledgee, or to some one for him ; (2) the légal title to the prop- 
erty must remain in the pledgor ; (3) the pledgee inust hâve a lien on 
the property for the payment of a debt or the performance of an ob- 
ligation due hiiB by the pledgor or some third person. 

In Christian v. Atlantic, etc., R. Co., 133 U. S. 233, 10 Sup. Ct. 
260, 33 L. Ed. 589, the opinion of the court, per Mr. Justice Bradley, 
says : 

"The ground on which it is contended that this may be done Is that the 
]iroperty is affec-teU by a pledge, and may therefore be dealt with in rem. 
T.ut a pledge, in the légal sensé, reciuires to be delivered to the pledgee. He 
must liave the possession of it. He may then, in default of payment of tlie debt 
for which the thing is pledged, sell it for the purpose of raislng the amounr, 
by merely giving iiroper notice to the pledgor. In the case of stocks and other 
choses in action, the pledgee must hâve possession of the certiflcate or other 
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documentary tltle, with a transfer executed to bimself, or In blank (unless 
payable to bearer), so as to give him the control and power of disposai of it. 
Such tbings are then called pledges, but more generally collaterals ; aud they 
may be used in tbe sarne manner as pledges properly so called. If tliere is 
no transfer attached to or aecoinpanying the document, it Is liuperfoct as a 
pledge, and requlres a resort to a, court of equity to gix'i; it effect. Thèse 
propositions are so elementary that they hardly nced a citation of anthovities 
to support them. Référence may be made, however, to .Storv on Bailiuouts, 
§ 297, et seq;; Casey v. Cavaroc, 9G U. S. 467 [24 L. Ed. 779J." 

When the property intended to be pledged is incapable of delivery, 
but the writing sufficiently describes it to make it capable of identifica- 
tion, and the pledge attempted is as security for the payment of certain 
notes, this is sufficient to create an équitable Uen in favor of such 
pledgee which may be enforced in equity against gênerai creditors. 
Chattanooga Nat. Bank v. Rome Iron Co. et ai. (C. C.) 102 Fed. 755, 
758; 3 Pom. Eq. Jur. § 1235. But hère thèse cases of peas were ca- 
pable of physical delivery. Was not there a sufficient delivery in this 
case, surrender of control and dominion, to constitute a valid pledge? 
When this contract was entered into between Cross and the City Bank, 
the property was in storage in the warehouse of the Continental Can 
Company, a third person. The warehouseman was notified of the 
change of interest therein by the bank, and requested to thereafter 
hold and not deliver the property to any person, except on its writteu 
order. The warehouseman in writing promised to so hold the prop- 
erty, as we hâve seen, for and subject to the order of the bank only. 
There can be no question that Cross intended to give the bank domin- 
ion and control over thèse cases of peas, as security for the payment 
of the note and interest. Cross must hâve expected that the bank 
would exercise such dominion for such purpose, and bis further con- 
sent, that the Can Company thereafter hold possession for the bank in- 
stead of himself until the note was paid, was unnecessary. The note 
says : "I hâve deposited cr pledged as collatéral security for the pay- 
ment of this note 3,134 dozen cans peas, qr 1,567 cases, in storage at 
Cont. Can Co. plant." Then follows the authority to sell, etc., in case 
of default in payment of the note. True, in the other paper signed by 
Cross and delivered to the bank with the note it is stated : "I hereby 
assign ail my right, title, and interest in the above-described property 
on account of loan of $2,500.00 secured this day. [Signed] John M. 
Cross." But the two papers must be read and construed together as 
one whole and as constituting the contract or agreement between the 
parties. If thèse, read together, constitute a chattel mortgage on the 
peas, that is an end of the claimant's case, as neither paper was filed 
as required by the New York statute in the case of chattel mortgages, 
and, if not filed, a chattel mortgage, in New York, is void as to credi- 
tors and the trustée in bankruptcy of the mortgagor. This is now 
settled. Skilton v. Codington, 185 N. Y. 80, 77 N. E. 790. 113 Am. 
St. Rep. 885 ; Karst v. Gane, 136 N. Y. 316, 32 N. E. 1073; Tooker 
V. Siegel-Cooper Co., 194 N. Y. 442, 87 N. E. 773. But I do not think 
thèse papers read and construed together constitute, or were intended 
to be, a chattel mortgage. The note itself in express terms provides 
for a sale of the property, etc., in case the note is not paid at maturi- 
ty, and also denominates the transaction as a pledge as collatéral se- 
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curity for the payment of the note or debt, and the writings are not in 
the language of a chattel mortgage. "In case of doubt whether a trans- 
action by which personal property is given as security is a pledge or is 
a sale, mortgage, or absolute assignnient, the law favors the conclu- 
sion that it is a pledge."- 31 Cyc. 797, and cases there cited; Jones 
on Collatéral Securities (3d Ed.) § 14, p. 21, and cases there cited. 
"Every contract by which the possession of personal property is 
transferred as security only is to be deemed a pledge." 31 Cyc. 787, 
and numerous cases there cited; Barber v. Hathawav, 47 App. Div. 
165. 62 N. Y. Supp. 329, affirmed 169 N. Y. 575, 61 N. E. 1127; 
Herrmann v. Central Car Trust Co., 101 Fed. 41, 41 C. C. A. 176 
(C. C. A. 2d Circuit). In this last case the Circuit Court of Appeals, 
per Shipman, C. J., said : 

"In view of tlie facts in tbe case in regard to tlie dlscliarse of the délit 
agaiiist the raihvay company by the Car Trust Company, It may not lie ahso- 
hitely necessary to useoitain wlietlier the contract of .7anuary 10, 1890, was 
a movtgaKe or a pledge, yet it is importapt to do so, hecause it is only npôn 
the theory that the contract \vas a moitgage that the appellants claini title 
to the certificates which are a substitute for the bonds. It was not in the 
form of a mortgage, for it contained no clause of defeasance ; but the appel- 
lants say that the title was conveyed beeause the words, 'sell, assign, and 
transfer,' were nsed. That is true, and the words ordinarily contained in 
contracts of pledge, viz. 'to be held as security,' and the promise that upou 
payment at niaturity the Car Trust Company will 'délirer and surreiider," in- 
stead of 'reconvey,' the security were also used. The question of mortgage 
or pledge cannot be determined by selecting two or tliree words which indicate 
a conveyance of title, and disregarding otlier langnage which is also impor- 
tant; for the question Is to be determined by the intent of the parties, as 
gathered from the whole instrument. Thompson v. UoUiver, i;-52 Mass. lO'î." 

In National Nassau Bank v. Cleary, 171 App. Div. 540, 157 N. Y. 
Supp. 696, it is held that : 

"An assignnient of a chattt^l mortgage as collatéral security for a debt, 
other than that covered by the mortgage itself, amounts to a pledge of the 
Mortgage, and invests tlie iibnlgee with only a spécial property iu the chat- 
tels mortgaged." 

In the instant case the transfer or "assignment" of the peas was 
plainly stated to be as collatéral security. If, then, there was no suffi- 
cient delivery to constitute a valid pledge, the trustée is entitled to the 
whole proceeds of the sale. Returning to that subject, or point, in 
the case, is it not true that the law does not demand the doing of vain 
or unnecessary things ? To constitute a delivery or taking possession, 
was it necessary, in view of what was donc, for the bank to go or send 
to the warehouse of the Continental Can Company and transfer the 
cases of peas from one room to another, or from one locality to an- 
other, or to take them outside the warehouse and then return them? 
In short, considering what was donc, was it necessary to handle the 
cases of peas, or some of them, physically? As already stated, the 
warehouseman was notified of the pledge, and requested to hold them 
subject to the order and direction of the pledgee, v^^hich it promised 
to' do in writing. Thenceforth was not the Continental Can Company 
the agent of the bank, storing the goods for it ? Had not Cross, by his 
writings duly signed, surrendered to the bank his possessory right so 
244 F.— 54 
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long as the note should remain impaid? If, with thèse papers, the 
représentative of the bank had gone to the Can Company and de- 
manded the goods, would it not hâve been the duty of such company 
to deliver them? Was not this in légal effect done, and possession 
and control transferred from Cross to the bank by what was actually 
written and done? I think the légal possession was actually trans- 
ferred by the exécution of the papers by Cross to the bank and the 
writing and sending of the letter mentioned to the warehouseman and 
its reply, it being the actual custodian first for Cross and then for the 
bank. Can it be said that if A. bas an automobile stored in the garage 
of B., and pledges it to C. by a valid writing delivered to C. as securi- 
ty for a loan then made, and also exécutes and delivers a transfer of 
same, which is évidence of right to possession, and C. then writes to 
B. to hold and store the property for him, as he has the right to it and 
to its possession, granted by A., and B. writes back that he will so 
hold, that thenceforth the légal possession is not in C, B. holding 
and storing for him and no longer holding for A.? Hère is a com- 
bination of acts and writings relating to a cumbersome article, al- 
though there was no physical or manual handling of the property. In 
First National Bank v. Exchange National Bank (Sup.) 153 N. Y. 
Supp. 818, it was held: 

"An agreement wheieby the owner of certain stocks, whicli are In the 
possession of a bank as collatéral sec'urlt,v, transfers them to another 
bank as a contlnuing collatéral security for the payuient to it of any indebted- 
ness then existing or that may thereafter exist on the part of himself or 
another to said bauk, such shares to be deposlted with it when surrendered by 
the first bank, constltutes a valid pledge, even thoiigh the eertitlcates remain 
in the possession of the first bank, because, it being impossible to remove them, 
their possession, bj' the flrst bank will be regarded as the possession of the 
other." 

The learned judge who wrote the opinion, speaking of the claim 

that there v^'as no delivery of the certificates of stock and therefore no 

valid pledge, said : 

•'I cannot agrée with the learned trustée in bankruptcy in that regard. 
Whlle it is trne that, onder ordinary circumstances, it is necessary to bave a 
delivery of the article sought to be pledged before a pledge is complète and 
'effectuai, still In a transaction like tliis, where stock certificates were the 
subjeet of the attenipted pledge, and where they were in the possession of 
another party for a spécifie purpose as collatéral security, and wliere no deliv- 
ery of possession was at that tinie possible, the pluln intent of the parties to 
hîive thèse stocks pledged for the purpose stated in the agreement between 
plaintifl and Francis Bacon, dated February 15, 1!>02, should not be defeated. 
Tlies* certifîeates represented stocks, but were not the stocks themselves, and 
it being at that tiiue impossible to deliver them, because of their being held 
by the défendant Exchange National Bank, a valid pledge was made by the 
written transfer executed by the owner of the stocks to this plaintlff Feb- 
ruary 15, 1902. The Intention of the parties should be carried out, if that in- 
tention can be ascertained from the instrument which was executed by them. 
A carefiil reading of it leads to the conclusion that the parties intended that 
thèse stocks should be pledged to the plaintif!' as a contlnulng collatéral se- 
curity for the payment to it of any indebtedness of any klnd then existing, 
or tlûit might thereafter exlst, on the part of the Waterloo Wagon ('ompany. 
Limited, or Francis Bacon, to said bank, and it must therefore be held that 
tbe instrument of February 15. 1!K)2, was a valid pledge, and not a chattel 
mortgage ; the circumstances siu'rounding this case justifyiug the conclusion 
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that it was also the intention of tlie parties that tlie temporary possession 
by tlie Exehange National Hank of the stocks in question was also regarded 
as the possession of the plaintiiî, to whom the stocks were pledged by Bacon, 
Februai-y 15, 1902. Wilson v. little, 2 N. Y. 44:5, 51 Am. Dec. ;«)7; First 
National Rank of Waterloo v. Bacon, 113 App. Div. 612, !>8 N. Y. Supp. 717 ; 
Jones ou Pledges (2d I^d.) § 83 ; 31 Cyc. p. 791, note 67." 

When stock has been pledged and the scrip delivered to one party 
as security for a loan, it may also be pledged to a third party for a 
further loan, and the possession of the first pledge will be considered 
the possession of the second pledge through the agency of the first 
pledgee. The First National Bank of Waterloo v. Bacon, 113 App. 
Div. 612, 98 N. Y. Supp. 717. Hère was an absolute written direction 
to the warehouseman to hold for the pledgee, and this he in writing 
promised to do. The instruments signed by Cross and delivered to the 
bank are not drawn in the f orm or wording of a chattel mortgage, and 
there is no defeasance clause or provision. The words are apt and 
appropriate for a pledge. I am compelled to the conclusion that it 
was the intention of the parties to pledge the cases of peas to the bank 
as collatéral security for the payment of the note and debt evidenced 
thereby, and not to mortgage same, and that there was a sufficient de- 
livery under the circumstances, and in vievv of what was donc and the 
bulky nature of the property, to make the pledge valid and efifectual. 

InBowe v. Ellis, 3 Mise. Rep. 92, 22 N. Y. Supp. 369, a case vvhere 
the goods were in the physical possession of a third person, the court 
said : 

"To prove acceptance and receipt of ])onderous and bulky articles by the 
purchaser, it is not re(iuired thiit there should hâve been manual delivery by 
the seller. Atvvell v. Miller, 6 Md. 10, 61 Am. Uee. 291. Virtual or construc- 
tive delivery is sudicient In any case. lîailey v. Ogden, 3 Johns. [N. Y.] 399 [.3 
Am. Dec. 509] ; Castle v. Sworder, lUirl. & N. 828 ; Sahlman v. Mills [3 
Strob. (S. C.) 3841, .51 Am. Dec. 630. Ail that is required is that the goods 
be placed within the control and under the dominion of the purcliaser 
(Marsh v. liouse, 44 N. Y. 643), with intent on the part of both eontracting 
parties to vest tlie rigbt of possession as owner lu the purchaser (Brand v. 
Focht, 1 Abb. Dec. [K. Y.| 185); and proof of any act or acts from whlch it 
may lie reasonably inferred tliat the seller lias abandoned possession as own- 
er, and that the purchaser has assurned it, is sufficient évidence of acceptance 
and receipt to take an oral coiitract of sale out of the statute of frauds 
(Jones V. Reynolds, 120 N. Y. 21.3 [24 N. K. 2791 ; (iray v. Davis, 10 N. Y. 285), 
witliout further i)roof that the goods were actually transferred from oue 
place to auother. 

"In the case before us the parties did not specitically agrée upon a place 
for delivery. The place where the chattels were at the time of sale must, 
therefore, be presunied to bave been iiiteiided as the place where delivery 
was to be made. Benj. Sales (4th Am. Ed.) § 682. This was the Stevens House, 
to which both seller and purchaser had equal access as licensees of the owner 
or his agent. The chattels were, therefore, upon uentral ground, in the actual 
physical possession of a third person, and so remained when plaintiff request- 
ed défendant to remove them, at the same time informing défendant that they 
were his. This request was tantamount to a déclaration that plaintiff In- 
tended to relinquish his lien for the uiipaid purchase money and his dominion 
of the chattels as owner. Thus, there was nothing to hinder défendant from 
taklng possession if he saw fit so to do. Tliat such was his intention was 
manif est by his promise to remove the chattels, and that his intention was 
executed and dominion as owner' assurned by hlni was further manlfested by 
bis attempted sale to Underhill, acts which were consistent oiily with his 
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claiin of ownership. Hence there was both reeeipt and aeenptance by c'e- 
feiulant, whereby the effect of the statute upon the contraet of sale was 
avoided." 

In Macauley v. Hopkins, 35 Hun (N. Y.) 556, there was no delivery 
at the time, but subsequently it was agreed the property should be 
shipped to be sold and the proceeds appHed in payment of the pledgee's 
demand, and the goods were shipped accordingly by the pledgor, and 
it was held that after shipment the pledgor held as agent for the 
pledgee, and bis possession was the possession of the pledgee. 

In Young v. Lambert, 18 Wkly. Rep. 497 (1870), cited in Story on 
Bailments (8th Ed.) 253, it was held : 

"Goods left In a warehouse, subject to ciistoms, frelght, and storage, and 
which the warehouseman agrées to hold for the pledgee and deliver to him 
upon payment thereof, may be considered as sufficiently delivered." 

It seems to me while possession, which présupposes delivery by the 
pledgor and acceptance by the pledgee, is of the essence of a pledge, 
that the exécution of a writing pledging property which is bulky and 
in the hands of a third person in storage as security for the payment 
of a présent loan of money, accompanied by the exécution of another 
paper transferring the property to the pledgee and which is évidence 
of right to the possession, and which may be used by the pledgee to 
secure possession, followed by notice to such third person of the 
transfer and a request which amounts to an order to hold the property 
and not deliver it to' any other person except on his order, and the 
warehouseman having the actual physical possession, receives the no- 
tice and in writing agrées to so hold and not deliver except as direct- 
ed by such pledgee, amounts to at least a symbolical delivery and an 
acceptance by the pledgee — a surrender of dominion by the pledgor 
and an assumption and exercise of sole dominion by the pledgee. 
There is no claim hère that there was any design or purpose to hinder, 
delay, and defraud creditors, or that the rights of other parties in- 
tervened, or that any crédit was obtained thereafter or before by the 
pledgor on the strength of apparent ownership or possession. There 
is no évidence that the pledgor at any time after this loan was made 
exercised any dominion over or made any claim to the property as 
against the pledgee. 

In Third National Bank of Buflfalo v. Buffalo German Ins. Co., 
193 U. S. 581, at page 588, 24 Sup. Ct. 524, at page 526, 48 h. Ed. 
801, the rule is thus stated: 

"Possession is of tbe essence of a pledge in order to ralse a privilège 
against third persons. Casey v. Cavaroc, 06 U. S. 467 [24 L. Ed. 779J ; Wil- 
son V. Little, 2 N. Y. 443 [51 Am. Dec. 307]." 

In that case there was a mère statement by a borrower from the 
bank made to the président that his stock in the bank was pledged as 
security for the loan. It was held that this did not amount to a pledge 
of the stock, there being no delivery of the certificate, or give the bank 
any lien thereon as against one subsequently loaning money on the 
stock in good faith and receiving the certificate of stock as collatéral. 
I think the true distinction between a mère pledge and a chattel mortr 
gage is that in the case of a pledge the possession, actual or symboli- 
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cal, of the tliing pledged, is given to the pledgee as collatéral security 
accompanied by a right of disposition or sale, in event the loan or'debt 
is not paid, there being a spécial property only in the pledged property 
transferrcd, while in the case of a chattel mortgage the whole title 
is transferred as security for the debt, and which absolute title is 
subject to be defeated by the performance of the conditions. See 
Story on r>ailments, § 287; Story's Eq. Jur. §§ 1030, 1031 ; Waterman 
V, MacKenzic, 138 U. S. 252, 258, 11 Sup. Ct. 334, 34 L. Ed. 923. 
In Waterman v. MacKenzie, 138 U. S., at page 258, 11 Sup. Ct., at 
page 336, 34 L. Ed. 923, the court said: 

"By a mortSHf-'o of Personal iiro])ert.y, dilfering in this respect from a 
pledgo, It is not nierrly the possession or a spécial i)roperty tbat passes; but, 
both at law and in equlty. the wliole title is transferred to tlie mortf^agee, as 
security for the délit, sulyect only to be defeated by performance of the con- 
dition, or liy rédemption on hill in e<iuity within ;\ reasonable time; and the 
right of possession, when there is no express stiiiulation to the contrary, 
goes with \b(: rigiit of property. Story on Bailnicnts, S 287; Story, Eq. Jur. 
§§ IC'JO, 10:n : Couard v. Atlantic Ins. Co., 1 Pet. .^S(j. 441 [7 L." IM. 189]; 
("asey v. Cavaroc, l)(i t'. S. 467. 477 [24 I.. iOd. 7791: Boise v. Knox, 10 Metc. 
lilass.J 40, 4.'!; lîrackc^tt v. Bullard, 12 Metc. [Mass.] ;iOS, 310." 

In People v. Scudder, 177 App. Div. 225, 163 N. Y. Supp. 739, the 
court held : 

"A ]iledge differs from a chattel mortgage in that it does not generally 
pass title to the thing pledged, [as a mortgage does,] but gives only a lien" to 
the creditors "while the debtor retains the gênerai property. On the con- 
trary, a chattel mortgage is more thau a mère seciuity in tliat it is in the 
nature of a conditional sale winch opérâtes to transfer title to the mortgagee, 
to be defeated » * * by a fuU performauce of the conditions imposed 
on the mortgagee." 

In a pledge, as secn, a spécial property is always conveyed to the 
pledgee, but the entire title, subject to defeasance, does not pass. 
Hence, as bcfore stated, reading the note and other instrument, execut- 
ed at the same time, together, and a defeasance clause being absent, I 
cannot discover a purpose or intent to pass the entire title to the bank 
subject to be defeated by the payment of the debt. The equities of 
the bank, who loaned the money to the bankrupt, who had the use of it 
in his business, it is presumed, are very strong as against the gênerai 
creditors. But this does not warrant any déviation from the rule that 
possession must bave been delivered. American C. Co. v. Erie P. Co., 
183 Fed. 96, 105 C. C. A. 388. 

Story on Bailments (8th Ed.) § 297, p. 253, says as to possession : 

"There need not be an actual manual delivery of the thing. It is sufliclent 
If there are any of those acts or circumstiinces whicli, in construction of law, 
are deemed suàicient to pass the possession of the property." 

When the dominion and control over it is passed with consent of 
the pledgor, I think it sufficient, especially when the property is in 
storage in the hands of a third person. 

As this money, the proceeds of the sale, bas been deposited with the 
City Bank, the claimant, since the sale, and the bank bas had the use of 
same, interest on the note ought to be computed and paid from such 
proceeds up to the date of sale and deposit only. 
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Krom such proceeds thè bank is entitled to the amount of the note 
and mterest thereon to the date mentioned, and the trustée to the bal- 
ance. 

So ordered. 



BROWX et al. v. FLETCHER et al. (two cases). 
(District Court, S. D. New York. July 20, 1017.) 

1. VstJTSY <S=>72 — EXAMINATION OF CiRCUMSTANCES. 

In determinliig the merits of the défense of usury, it Is essential that 
the surrounding circumstances, the occurrence at the time of makiug Uie 
agreement through whloh plaintiffs claiiii, and tlie instruments drawn be 
examined to détermine the eharnctor of the transaction. 

2. Usury <S=j59 — ^Characïeb of Transaction as Ix)AN— Insurance. 

Where the beneflciary of testanientary trusts arranged to raise money 
on his legacy payable in the future, and the parties advanclng the funds 
required that he Insure his life as security, a delay of a few days in the 
aetual issuance of the life polioies actually arranged for as part of the 
transaction did not i)revent the transaction being a usurious loan on the 
security of the legacy instead of a purchase of the beneflciarj''s interest, 
since the matter of taking ont iusurance does not affect such transactions 
as a matter of law. but as a matter of évidence and the ijitent of the par- 
ties, which is as fully shown by a positive arrangement for life Insurance 
to be glven at once as by aetual issuance of policy. 

3. Usury ©=117 — Advancemext on Legacy as Loan — Sufficiency of Evi- 

dence. 

In actions to déclare a right in plaintiffs to portions of the principal of 
two trust funds created by a will, though defendant's asslgiunent of part 
of his bénéficiai interest purported to sell, assign, etc., to plaintiffs' pred- 
ecessor part of the amount ultimatel,y coming to défendant, évidence held 
to show that the transaction was a loan and the assiginnent was a mère 
cloak for usury. 

4. ÙsuRY <®=>128— CoEEUPT Inception of Teansactiok. 

Assignnients of part of the interest of the beneficlary in a testanientary 
trust, being usurious at inception, the transaction between the beneflciary 
. and plaintiffs' predecessors being a loan, and not a transfer or sale, are 
corrupt instruments in whosever hands they came. 

In Equity. Actions by John A. S. Brown and Frank E. Schermer^ 
horn, as trustée for Clara Schermerhorn, under the last will and testa- 
ment of Thomas Cunningham, deceased, against Austin B. Fletcher, as 
testamentary trustée of Conrad Morris Braker, under the last will 
and testament of Conrad Braker, Jr., deceased, and Conrad Morris 
Braker. Decree dismissing the bill directed for défendants. 

See, also, 203 Fed. 70; 239 Fed. 360. 

Fredric W. Frost, of New York City (Herbert C. Smyth, of New 
York City, Monroe Buckley, of Philadelphia, Pa., and Frederick W. 
Bisgood, of New York City, of counsel), for complainants. 

Safford A. Crummey, of New York City (Selden Bacon, of New 
York City, of counsel), for défendant Braker. 

MANTON, District Judge. Conrad Braker, Jr., died July 21, 1890. 
His will duly proved, contains the foUowing provisions: 

&=>F0T other cases see sametopic & KEY-NUMBER in ail Kejr-Xumbered Digeats & Indexe» 
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"Fourteeiitli. Ont of the above saiil otlier oiie-lmlf of ail tlie rest, resldue 
and remaiiKler (if niy estate, botli real and Personal wlierever situated, I glve 
and be<jneath to Henry J. Hraker the suni of fifty tlionsand dollars ($50,000), 
and I direct tliat the sanie shall be pald to hini within nineteeii mouths froni 
the date of iiiy de<-ease, and tliat lie shall hold tbe same in trust and secnrely 
Invested for tlie s])ecial benetit of niy son. Conrad Morris Braker, and I direct 
that the Interest or increase on the same or on sucli amount as shall be unpaid 
as hereinafter set forth. shall be pald to him quarterly so long as he sliall 
live, bvit I furtber direct that if he be liviiig at the expiration of ten years 
from the date of niy decease that tbe said trustée shall pay to my son, said 
Conrad Morris Kral;er. the suni of twenty thousand dollars ($20,000) of said 
principal, together witli any accrued and unpaid interest shonld there he any, 
and the same shall be and lielonj; to him absolutely. 

"Should my said son he living at the expiration of tifteen years from tha 
date of njy decease. I direct that he shall be pald the furtlier suni of twenty 
thousand dollars (.$20.000). together witli any accrued and unpaid interest 
on the said reinainin;; thirty thousand dollars ($;!0,000) and the same shall be 
and belong to him absolutely. 

"Should my said son lie liviiig at the expiration of twenty years from tlie 
date of my decease. I direct that tbe remaiuing ten thousand dollars (.$10,000) 
of the above-mentioned snni. together with any accmed and unpaid Interest 
on tlie said renialninfr teu thousand dollars ($10,000) shall be paid to him and 
tbe saine shall be and lielonj; to him absolutely. 

"Fifteenth. Ont of tbe said otlier one-half of ail the rest, residue and re- 
mainder of iiiy estate. botli real and iM'rsoiial wberesover situated, I give and 
bequeath to my son Henry .T. Rraker, tiie furtber sum of fifty thousand dol- 
lars ($50.000). and I direct tliat the same shall be paid to bini within three 
years from tbe date of my decease. and that be sliall hold the same In trust 
and secnrely invest it for tbe benetit of my said son. Conrad Morris Braker, 
paying him the interest derived from the same semiannnally from tlie date of 
my decease unlil he shall attain tlie âge of fifty-five years, when I direct that 
the iirincipal and any unpaid interest .shall be paid to him and belong to him 
absolutel.v. 

"In the event of the death of my said son. Conrad Morris Braker, before 
he attains tlie âge of fifty-five years. I direct that tlie inconie derived fi-oni 
the said fifty thousand dollars ($.50.000) shall be paid senilannually to Flor- 
ence !.. Braker. wife fif my said s<]n. Ctnirad Morris Braker, so long as she 
shall live and reniaiiis unmari-ied : in the event of her marrlage or death, I 
direct that tlie siiid lifty thousand dollars ($50.000) shall he glven to my 
grandchild. Florence May Braker if she tlien be liviiig, and if siie be not liv- 
ing then tlie said fifty thousand dollars ($50.0(X)) shall be paid to my son Hen- 
ry J. Braker if he be living. if he be dead, I direct that it sink into my resid- 
nary estate." 

Thèse two actions are brought to déclare a right of the plaintiffs to 
portions of the iirincijxil of the two trust funds created by the fore- 
going paragraphs of the will. The first will l^e referred to as eqiiity 
10 — 112, action .\o. 1, involving the claim of $17,.S00 under the fif- 
teenlh clause of the will, and the second will be referred to as equity 
7 — 231, action Xo. 2, to recover $10,000 under the fourteenth clause 
of the will. 

Some time jjrior to April 18, 1901, Conrad Morris Braker, through 
Charles V. Hellfrich, apjilied for a loan of $5,000 on some of the de- 
ferred interest in his father's e.state. Hellfrich admittedly was a broker 
who made a specialty of raising money on inheritances, securing com- 
missions oit insurance from such transactions. Ile had past expérience 
with Burr and Depue, who were engaged in loaning on inheritances 
of this character. Braker was correctly described, in a previous liti- 
gation involving the collection of moneys loaned under other provi- 
sions of his father's will, as incapable of managing his own afïairs, and 
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recognized as such by his father, as indeed the terms of his will would 
indicate. 

On April 18, 1901, Braker executed an assignment in writing to 
Frank L. Rabe of seven-tenths of ail of his right, title, and interest in 
the contingent remainder bequeathed to him under the fifteenth danse 
of his father's will. On June 3, 1901, he executed another assignment 
of ail his remaining right, title, and interest (two previous assignments 
affecting this interest having been made) in the contingent remainder 
bequeathed to him under the fourteenth clause of his father's will. On 
October 1, 1901, Rabe assigned to the New York Finance Company, 
a domestic corporation, ail of the interest which he had acquired by 
reason of the two Braker assignments. Rabe admittedly was a mère 
dummy and a clerk in the office of Depue. For thèse assignments 
Braker received $3,500 in the first case, and $2,500 in the second. 
Burr and Depue do not agrée as to who was the actual lender of the 
money. Burr claimed that his part in the transaction was that of attor- 
ney for certain clients of his, who loaned certain money to Depue and 
his associâtes, with which to carry out the transaction. Depue denied 
that he was the principal. 

The New York Finance Company was organized by Burr, Depue, 
and Cockran. Cockran daims to bave acted as attorney holding only 
a nominal amount of stock, sufficient to become a director. Bvirr 
seems to hâve been the chief stockholder. Depue was président of the 
corporation, and later Hellfrich became président, and was actively so 
for two years before Braker met him. At ail events this company, as 
a médium of opération through thèse men, had a good many transac- 
tions of this type. They were of sufficient intelligence and expérience 
to draw agreements and papers such as are presented hère in making 
the daim. Thèse were alleged assignments of the interests under the 
will. Hellfrich had a separate Insurance business for the purpose of 
securing policies on transactions of the character of those under con- 
sidération. 

[1] Hellfrich testified that when Braker asked him for a loan he 
told him it would be impossible to get a loan of $5,000, but that he 
would find a purchaser for part of his interest. Braker testified that 
the transaction was a loan. In examining to détermine the merits of 
the défense of usury interposed hère, it is essential that the surround- 
ing circumstances, the occurrence at the time of the making of the 
agreement and the instruments drawn, be examined to détermine the 
character of the transaction. 

The money lenders or purchasers of thèse legacies hâve had consid- 
érable litigation in the courts when they were involved in another 
transaction as the New York Finance Company, and the language of 
the court there is of aid in reaching a détermination of this question. 
In Wetzlar v. Wood, 143 App. Div. 311, 128 N. Y. Supp. 501, the 
court said : 

"Every time an assignment was executed by tlie plaintiff Burr or Depue 
procurée! him to verify an affldavit setting fortli his interest in tlie sald es- 
tâtes, that he had not transferred it, and that there were no liens or incum- 
brances thereon, and that it was made for the purpose of inducing the New 
York Ifinanee Company to purehase a certain part of his Interest. The loani- 
ed trial justice was of the opinion that the plaintiff was eoncluded by those 
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affidavlts upon the pi^^posltlon that the transactions were purchases, but the 
Kiiccessful effort to compUcate the transactions and the procurement of affl- 
clKvits in advance to support them hâve exactly the opposite effect to that in- 
tended. Legltlmate transactions are conducted wlth more directness and 
without being bolstered up by affidavlts. Ail of the surrounding clrcumstano- 
es tond to corroborate the plaintlff. The story o( Burr and Depue Is demon- 
strably false. The documents themselves fumlsh strong internai évidence 
that they were mère covers for usurious loans, and even if there was a doubt 
as to whether the transaction was a purchase and sale or a loan, its uncon- 
scionable character should résolve that doubt in favor of a loan." 

Hère affidavits of the character described in the foregoing excerpt 
were secured. 

The amount involved in the transaction of April 18, 1901, was 
$17,500. Braker says that he tried to borrow $5,000. This is not 
disputed. He further says that he informed Mr. Depue that at 55 
years of âge he was to receive $50,000. Depue said he would be un- 
able to loan him $5,000, but that he might arrange to get $3,500, but 
that he (Braker) might not live until he was 55 years of âge, and it 
would be necessary to hâve his life insured for him or any party that 
he might name. It was then agreed that insurance to the extent of 
$15,000 be obtained and a loan of $3,500 made. Depue testified: 

That he explained to Mr. Braiser that he could not get a loan on his Interest ; 
that the security was one that could not be realized on readily. "It was not 
the sort of security that anybody would be lilsely to loan any money on, and, 
as far as I was concerned, I did not want to refer it to anybody. • • • 
I told him that I would try and arrange for a sale of a certain part of his 
estate ; that I knew some one I could refer to, and I thought perhaps I could 
make an arrangement." 

His plan was to borrow $5,000 in the name of Rabe, a dummy, on 
the security of but half the assigned part of the legacy of which $3,500 
was to be turned over to Braker. He admits that he made the false 
représentation to him that it would be impossible for him to secure a 
loan on such security. At this time Depue says that he knew that 
there were loans on one fund to Loeb and vSage amounting to $13,000, 
although on the face of thèse assignments to Loeb and Sage they were 
absolute. Depue hère admits that he understood the type of thèse 
transactions. According to Braker, his original proposai was that 
Depue's clients should loan him $5,000 on the security of the $50,000 
trust fund under the fifteenth clause, and when Depue said he would 
loan him only $3,500, he told Depue that, if he only loaned him $3,- 
500, he would assign only $35,000 of the fund under the fifteenth 
clause, and if he would only loan $3,500, Depue would hâve to pay the 
insurance premiums. That Depue intended to get $35,000 is unques- 
tionable. The document which is claimed to be an assignment of the 
seven-tenths interest of Braker in the $50,000 trust fund under the fif- 
teenth clause started off in form as an assignment, and further along 
changes into an instrument to bring about an assured payment of $35,- 
000, the purchaser evincing entire unwillingness to take any risk about 
seven-tenths of the fund amounting to $35,000. 

The beginning of the instrument recites the assignment of seven- 
tenths of the def endant's estate, the right, title, and interest to the prin- 
cipal sum of $50,000. Depue testified : 
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"XQ. 58. What was the proposai tliat you subniltted? A. The proposai was 
that he should assign seven-tenths of his Interest undev a certain clause iu 
the will ; I think It was the flfteenth clause, amountins to $35,000. XQ. .50. 
For how muehV A. $.".,1500. XQ. 60. Is that the vvhole of the proposition'.' A. 
Well, no; the $35,000, it was a contingent interest and a long tinie to wait, 
and, as I recall it, at that time we loolved into the iiuestlon of security and 
had seen Mr. Fleteher and found ont that the secnrities were ail therc, and 
that the estate was in good condition, but there were some 12 or 14 ypars to 
wait. soniething of that sort, and it was explalned to them that tliis if;;!."(,000 
was to l)e a charge rallier than a sale of this sevon-tenths, and if this jiar- 
tlcnlar clause under the will did not prodiice tlie .f-"!5,()(X) for any rcason what- 
ever when the estate came into the ])ossession of Mi'. Bralicr, that it was to 
be charged up on sonie ollier clause of tlie will. XQ. (il. So you were to get 
the $.35,000? A. We were to get the .$.'15,000 in any event providcd he lived un- 
til he attained a certain âge. ' XQ. (11^. Anytliing furthei' said? A. There wa.s 
.sonie discussion about insurance. XQ. (i;i. What was it'? A. Ile was to pro- 
Yi<le insurance if he could. XQ. (i4. Anytliing' fui'ther said about It'? A. I 
think not. XQ. 65. Who said 'if he could".' A. Mr. Hellfrlch. Mr. Hellfrich 
was in the insurance business. * » « XQ. 71. Was thei'c any donét ex- 
pressed at that time of the pwsiljility of getting insurance on Mr. Braker's 
life? A. No. XQ. 72. Nothing said to that cffect'.' A. Xo. X(J. 7.'î. And was 
there any suggestion as to wliat policies should be taken ouf/ A. I think that 
was lett to Mr. Hellfrich. X(>. 74. Ile was an insurance agent'/ A. lie wu.s 
in the insurance bu.sniess ; yes." 

This feature of the transaction does not show intention to niake a 
sale of the legacy. If it were a sale, the buyer would take ail chances 
of depletion of the fund. It evinced a désire on the part of the parties 
to provide for a paynient of nioney, and that a repayment of the amount 
advanced plus the différence between that sum and $35,000. The in- 
strument further provides that, if the funds in the two clauses are in- 
adec^uate, Rabe shali rcceive $35,000. This is a repayment with usu- 
rious interest. For further security, it was arranged that $15,000 of 
life insurance be secured. An application was signed on April 17th and 
filed on the 18th. The risk was approved on the 18th. The original 
policy for $15,000 was modified on April 18th so as to make two pol- 
icies of $7,500 each ; it evidently being intended that one of thèse pol- 
icies be assigned as collatéral security for the $5,000 loan from Bush- 
nell. The two policies were issued April 23d. The assignment of the 
legacy is dated and acknowlcdged April 18. The affidavit accompany- 
ing it was verified the 24th of April, and the assigitments and the pol- 
icy bear date on that day. Dcpue said that $500 of the $3,500 was 
paid over to Braker on the 18th of April, and $3,000 on the 24th of 
April. He attempted to siijiport this l)y showing two checks drawn by 
Burr on his Philadelphia bank, each payable to the bank itself, one for 
$500 on April 17th, and one for $3,000 on April 23d. Thèse checks were 
given to the bank for a draft on New York for Braker. Neither check 
showed when it was presented or paid. Braker says that he received 
$3,5CO on April 24th in one lump sum, and his cashbook showing the 
receipt of that money indicates such an entry on the 24th of April as 
would the affidavit of April 24th and the assignments of the insur- 
ance policies. There is nothing to show on the check itself when it 
was paid. 

The issue thcn must be (lc<-idcd as between the word of Brak- 
er and Depne. I concluded that the money was paid on April 
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24'th, the date of the Insurance jiolicy and of the affidavit ; for I am sat- 
isfied by Depue's niethod of doing business he did not give up any of 
the money until he had ail the papers signed, sealed, and delivered. 
Kline, the agent of the Insurance company, says tliat the premiums were 
paid to the company, not by Hellfrich, as he testified, but by its gênerai 
agent, Mr. Abernathy, and this on May 24, 1901. However, the giving 
of the policies was originally arranged for, the applications for the 
policies were signed April 17th, the médical examination had and the 
risk approved on the 18th, and the same day the application was mod- 
ified to two $7,500 policies, so that, even if $500 was paid on the 18th, 
nothing remained to be done to put the policies in force but the pay- 
ment of the premium. There was the approval of the insurance risk, 
and there was the delivery of the policies at the time of the payment 
of the $3,500. The premium was paid ont of Braker's $3,500, so that, 
in fact, he receivéd only $3,000. 

[2] The plaintifif's contention that a delay of a few days in the 
actual issUance of the policies actually arranged for as part of the 
transaction would prevent the transaction being a loan rests on the mis- 
apprehension of the part played by insurance in such transactions. 
The matter of taking out insurance does not afïect transactions as a 
matter of law, but as a matter of évidence and intent of the parties, 
and that intent is as fully shown by a positive arrangement for life 
insurance to be given at once as by actual issuance and delivery of the 
policy. The insurance was an intégral part of the transaction. 

Between April 18th and April 24th Rabe borrowed $5,000 from 
Charles E. Bushnell, Burr's client, on the half interest of the $35,000 
charge so obtained from Braker. Rabe also borrowed $10,000 some 
two months afterward from Mrs. McCollum on the security of the 
other half interest in the $35,000 and the other fund hère involved in 
the $10,000 suit in action No. 2. This indicates that Burr was in 
fact the principal in the transaction. It appears, therefore, that De- 
pue's story that he could not obtain a loan of $5,000 was not truthful, 
and that a loan of $5,000 was procured from Bushnell on the half in- 
terest covered by the assignment in action No. 1. The resuit of the 
language of the instrument called the assignment is that security was 
given to Rabe of seven-tenths of the $50,000 fund, and also in the other 
sum due Braker from his father's estate, assuring to Rabe $35,000. 

[3] While the assignment under thèse circumstances purports to 
sell, assign, transfer, and set over unto Rabe, $35,000, it is perfectly 
clear that the transaction was a loan of money, and that the pretended 
assignment was a niere cloak for usurv. The case is similar to Wetzlar 
V. Wood, 143 App. Div. 311, 128 N. Y. Supp. 501; Mercantile Trust 
Co. V. Gimbernat, 134 App. Div. 410, 119 N. Y. Supp. 103 ; Hall v. Ea- 
gle Insurance Co., 151 App. Div. 815, 136 N. Y. vSupp. 774, and Brown 
V. Robinson, 173 App. Div. 583, 160 N. Y. Supp. 287. 

At the time this loan was secured Braker was in a fit condition for 
imposition. He was pressed for money, his wife was suffering from 
nervous prostration, and he was in urgent need of money to pay doc- 
tors' bills. His father evidently realized his weakness ; for he tied up 
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his money so that he would not enjoy the benefits of it until he reached 
the âge of 55 years. 

I therefore hold that this transaction was a loan, and not a sale, of 
Braker's seven-tenths interest in his legacy of $50,000 as claimed by 
the plaintifïs. 

The second loan to Braker was in June, 1901. liellfrich acted as 
the broker in this transaction, and received the fee which covered a 
portion of the usurious charge. Why business was not transacted di- 
rectly by Depue is not explained. Hellfrich brought him to Burr. At 
this time there was about due the $50,000 under the fourteenth clause, 
$20,000 of which had already been paid to Braker. There remained to 
be paid him $20,000 on the 21st of July, 1905, and $10,000 on the 21st 
of July, 1910. Braker had already borrowed from I^oeb and Sage 
and promised to repay them out of the $20,000 installment due July 
21, 1905, $5,000 and $8,000, respectively. Out ofthis $20,000 install- 
ment due July 21, 1905, thèse payments were raade, leaving $7,000 
unappropriated. Braker asked to bon-ow $3,000 or $3,500, agreeing 
to assign the $7,000 maturing in 1905. Burr refused to advance more 
than $2,500, and asked for an assignment, not only of the $7,000, the 
balance of the $20,000 payment, but also of the $10,000 installment 
maturing July 21, 1910. Thus he was to hâve $17,000 for a loan of 
$2,500. Braker testified that he said to him : 

"Mr. Burr, you hâve already $15,000 wortli of Insurance In the Equitable 
Life Insurance Society, which will cover you for the loans that you hâve 
loaned me." 

Burr said there was still $5,000 on his life subject to the assignment 
of Loeb, and demanded that he put up this and also the other $8,000 
life Insurance, subject to Sage's claim. Burr offered then to advance 
$2,500, and Braker says "as a loan." Burr's version is that it was 
talked of as a sale, and not a loan. A similar assignment of the in- 
terests in the estate and affidavits that the transaction was a sale and 
an assignment of the Loeb policy was taken. This transaction was 
disclosed by Cockran on the 13th of June, 1901. Braker received $750, 
Cockran saying that the balance of the money would be received in a 
few days and paid. Braker waited for about ten days, telephoned to 
Burr in Philadelphia, and Depue came over in the afternoon with 
$1,600 more and paid Braker; the remaining $150 Braker says he 
never received. It was about this time that a loan was made by Mrs. 
McCoUum on the half interest in the $35,000. This transaction was 
adjudicated as usurious by Judge Greenbaum in the state court in an 
action against the New York Finance Company, but the plaintifïs here- 
in were not parties to the action. The whole transaction is robed 
with the same cloak of usury. There was no opportunity for loss in 
any case or under any possible circumstances, and the principal must 
be repaid in either transaction. 

Rabe had already $15,000 insurance on Braker's life in the Equitable 
which was an enforceable obligation from the time the money was ad- 
vanced, and was so intended by the parties. He had also an equity in 
the policies held by Sage, and he had an additional assignment of the 
policy to Loeb subject to Loeb 's claim, so that he had $28,000 of life 
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insurance subject only to the daims of Sage and Loeb for $13,000 to 
protect advances to Braker of $3,500 and $2,500. Af ter the New 
York Finance Company was organized, Rabe assigned this assign- 
ment as well as the first to it. When the payment was made on July 
20, 1905, of $20,000 under the fourteenth clause of the will, $5,000 
was paid to Loeb, $8,000 to Sage, and $7,000 to the New York Finance 
Company. While the Sage and Loeb transactions were usurious, pay- 
ment thereof will not affect the détermination of the question in this 
transaction. 

A question similar to the one hère involved came up before Judge 
Hand of this court in Provident Life & Trust Co. v. Austin B. Fletcher 
et al., 237 Fed. 104. This was an assignment under the fifteenth and 
sixteenth clauses of the will. There it was held that the transaction 
was an assignment, and not a loan, but there is very strong intimation 
in the opinion that, if the plaintiff there was fully protected by insur- 
ance, the resuit would hâve been différent. Judge Hand said : 

"I think it clear that the life insurance pollcies should not be taken as 
applicable to the transaction of February 25, 1902, and yet it is only if they 
were so intended that they may be eonsidered iipon the question of usury. 
• * * Moreover, * * * if tjjey had intended the policieg to stand as 
security for the transactions at bar, their intent would hâve been ineffectuai, 
because the Eabe transactions were void for usury, and with them fell the 
policies." 

The plaintifîs loaned $10,000 to the New York Finance Company 
and received, as security, an assignment of thèse two alleged assign- 
ments to Rabe, and claim that they received absolute title thereto by 
reason of the sale at public auction in Philadelphia under a foreclosure 
of their lien. A note was given by the New York Finance Company 
for $10,000 maturing July 20, 1910. The collatéral agreement was 
executed extending the maturity of the note to February 15, 1913, in 
considération of which extension a further note of $3,333 was given 
by Brown and Schermerhorn. There seems to be considérable excess 
interest or charge for this extension in payment of the note. In other 
words, this transaction had its secret agreement to pay $3,333 extra 
ând indicates that clients of Burr, the plaintiffs, were participating in 
the proposed usurious benefits. They had notice that the original 
transaction was not had at sale, that the papers attempted to make it 
out to be, though the customary separate receipt for the considération 
of $1 was given. They do not seem to hâve made any inquiry from 
Braker to find out the nature of the transaction or to learn anything 
about the nominal considération of $1 mentioned in the receipt. They 
seem to hâve been connected with Burr and employed him as attorney 
for Brown and Schermerhorn to collect from the New York Finance 
Company, in which he was largely interested. When an action was 
started in the state court, Burr asserted that the New York Finance 
Company was the real party while he was acting as attorney for Brown 
and Schermerhorn in foreclosing on the New York Finance Company, 
and concealment by Brown and Schermerhorn of their foreclosure 
sale from Braker indicates that they were not bona fide purchasers. 
Indeed, Burr seems to be financing the litigation and to be the real 
party in interest. 
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[4] I think the rule may be fittingly applied that the papers, being 
tisurious at inception, are corrupt instruments into whosever hands 
they corne. Miller v. Zeimer, 111 N. V. 441, 18 N. E. 716; Thompson 
V. Berry, 3 Johns. Ch. 395. Therc is no daim that the plaintiffs saw 
the affidavits of Braker and his wife, which accompany the assign- 
ments, nor is there any claim of estoppel. 

Plaintiffs claim that they placed the matter in Burr's hands to collect 
from the New York Finance Company (and this really meant to col- 
lect from Burr). No payment was made for 3y2 years. Mr. Crum- 
mey, counsel for Braker, wrote a letter to Brown on April 29th ad- 
vancing the claim that the assignment was not a sale, but a loan and 
usurious. This caused activity on the part of the plaintiffs. They did 
not discuss it with Mr. Crummey by letter or in person, but it resulted 
in 'Mr. Burr, representing his clients, foreclosing on thèse claims and 
offering them for sale in Philadelphia, and Wolf, a dtimmy for Burr, 
purchased at this sale, and this for the plaintiffs. This seems to hâve 
been donc without notice to Mr. Crummey or Mr. Braker; the ad- 
vertising was in the Philadelphia papers and Braker, and his attor- 
ney lived in New York. I think that, instead of trying to give pub- 
licity to this sale, the effort was to guard against notice being réceived 
by Braker and to carry it on in secrecy as against him. The relations 
of Brown and Schermerhorn with Burr in previous transactions in 
the lending of money satisfies me that the plaintiffs were not innocent 
purchasers, and cannot rest upon. the claim that they did not know the 
real transaction at the time of the advancing of the money to Braker 
and the drawing of the instruments in question. 

I am satisfied upon ail the évidence that the moneys so advanced 
were loaned to Braker, that a usurious interest was charged, and that 
they are void. The money lenders hère were protected from ail loss 
under ail possible circumstances ; they were sure to hâve the principal 
repaid. This the policies of insurance gave to them. Wetzlar v. 
Wood, Us App. Div. 311, 128 N. Y. Supp. 501; Id., 214 N. Y. 639, 
108 N. E. 1111 ; Hall v. Eagle Ins. Co., 151 App. Div. 815, 136 N. Y. 
Supp. 774; Id., 211 N. Y. 507, 105 N. E. 1085: Hartley v. Eagle Ins. 
Co., 167 App. Div. 230, 152 N. Y. Supp. 686; Braker v. New York 
Finance Co., 155 App. Div. 894, 139 N. Y. Supp. 1117; Id., 214 N. 
Y. 683,.108'N. E. 1090. ^ ^ ■ 

The défendants may hâve a decree dismissing the bill. 
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HAGLER et al. v. SECURIÏY MUT. LIFE INS. CO. 

(District Court, X. I). Texas. June 11, 1917.) 

No. 6!>7. 

1. IkSURAKCE <g:3l8— FoitEIOX INSUHANCE COMPANIKS— RlClIIT TO DO BUSI- 

NESS — CoNl)lTIo^;s. 

A State uiay iiuiwse upo» ii nonresideiit life insuruiice c-ompaiiy such 
conditions pi'ec-edeut to its doins Intsiness in tlie state as it nia.v see lit; 
and lience statutoi'y pi-oAisions requiilns tlie filing of a ))o\ver o£ attorney 
autlioriziug servi(;e on any afîeiit. ofllcer oi- représentative, and provlding 
for service npon àiiy person lioldinf; a poM'er of attorney, or by pulilica- 
tlon, if 110 siicl» person could \xi fonnd, are valid and blnding on such 
Company. 

2. Insubakce <^zs2(> — l''onKi(!x Insurance Comi>anies — Sbkvice of Pbocess. 

Uuder Rev. St. Tex. ]Si),5, art". :!()64, i'cqulring insuran<-e coiupanies 
desiring to do business in tlu> state to tile a power of attorney autliorizing 
eacli agent to accetit service of iirocess. an<l oonsenting tliat sucli service 
shall lie valid; article .'iOTO, providing tliat proeess miglit be served uiwn 
any person in tlie state holding a power of attorney. and tliat if no such 
person could be found proeess utight be served by publication ; and Sayles' 
Aun. Civ. St. Supp. ])K)4, art. 80!)Gee, making the two articles uientioned 
conditions upon wliicli foreign 'Insurance conipanies were p(>nnitted to do 
business in the state, and providing that any such Company engaged in 
Issuiug pollcies sbould be held to bave assented thereto as a condition 
précèdent to its right to engage in such business — tbe révocation l>y a 
foreign insurance conipany of a power of attoniey to one of its agents, 
without the appointment at the same tinïe of any snccessor, was illégal, 
and service on such agent was good, especially where the power of attor- 
ney was revoked after suit was tiled, and seemiiigly for tlie express pur- 
pose of preventing service on him. 

3. Insurance ©ssIC) — Foheion Insubance Companies— Doi.ng I'usixess^ 

What Coxstitutes. 

Where, though a foreign insurance conipany iittenipted to fornially 
witlidraw from a state, it continued to collect premiunis on outstanding 
iwlicies nunibering, in 1007, 1,14:î, and ti<S2 in 1015, and represeuting insur- 
ance aggregatiiig over ?2,000,000 on the tirst date, tuid over $1,000,000 in 
1915, their collection constituted the doiiig of business in the state. 

4. Insurance i©=32(>— Foreign Insurance Compasies— Sek\ice by Pur.LicA- 

TION. 

Under Rev. St. Tex. 1805, art. 3070, and Sayles' Ami. Civ. St. Supp. 1904, 
art. 8096ee, if a foreign insui-ance conipany's révocation of powers of at- 
torney to its agents defeated service of proeess on, them, cnen as it liad no 
agent in the state, service by publication was valid, as a stipulation to 
this effect in the i>olicy would hâve been binding, and the existing statutes 
must be read into the policy. 

5. Statutes «5=3225% — Construction— Consthuing Stati;tes Togetîier. 

Acts Tex. .'Ust Leg. c. 108, regulating domestic and foreign Insurance 
conipanies, and expressly rei)ealiug prier statutes relating to service of 
proeess, must be coiistrued wltb the act of 1009, retpiiring ail foreign in- 
surance conipanies to appoint tlie coni'niissioner of insurance as their 
agent for tbe service of légal proeess, where the two acts were pending at 
the saine time, and tbe last-nientioned act, tbougli apiiroved a few days 
after the flrst one, went into iiuniediate effect more tbaii two moiitlis be- 
fore the flrst act was effective. 

6. Insurance cg=326 — Foreign Insurance Companies — Service of Process. 

In View of Acts 31st Leg. c. 108, reiiniiing foreign insurance coni- 
panies to appoint the commissioner of insurance as their agent for the 

(^=>For otUer cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgeats & Indexes 
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service of légal proeess, aet oî 1909, repealing prior statiites as to the 
service of process, di'd not cancel outstanding powers of attorney author- 
izing a forei,gii Insurance conipany's agent to recelve service of process 
untîl such Company in lieu thereof gave new powers of attorney to tlie In- 
surance coniniissioner. 

7. CoNSTiTUTioNAL Law <®==>1(X), 173 — Iksukance <S=>18— Oblioation of Con- 
teacts-^Sebvtce of Process. 

If the Législature intended to cancel such outstandlng powers of attor- 
ney, the act was unconstitutional as divesting vested riglits and impair- 
Ing th.e obligation of eontracts, slnce while the Législature may nUake any 
change it sees fit i>ertaining to the reniedy, the manner of obtainlng serv- 
ice, or the procédure at the trial, it cannot denrive plaintiffs altogether of 
any reioedy by divesting the courts of jurisdiction which they had at the 
time the policies were written. 

At Law. Consolidated actions by David S. Hagler and others 
against the Security Mutual Life Insurance Company. On motions to 
quash the service of summons. Overruled. 

PlalntlÊCs, administrators of John S. Hagler, deceased, brought two suits in 
the State court, tliereafter renioved to this court and consolidated, against 
the Security Mutual Life Insurance Company, a corporation chartered under 
the laws of the state of New York, and having its principal offices in the city 
of Binghamton, said state, to recover $19,000 on an insurance policy issued 
by said conipany on the life of the said John S. Hagler, October 3, 1904. 
Service was had on alleged agents of défendant company, and by publication, 
which process the défendant has moved to quash, alleging that the parties 
servetl were not its agents for the purpose of citation, and, being a nonresi- 
dent coi-poration, it could not be brought into court by publication of citation. 

At the time of the issuanee of the policy the défendant was doing business 
in the state of Texas, where the policy to Hagler was solicited and delivered. 
It has slnce then withdrawn from the state and Is soliciting no further busi- 
ness in Texas. 

At the time défendant began to do business in Texas, and prlor to the is- 
suanee of the policy to Hagler In 1904, article 3064 of the Revised Statutes 
of 1895 was In force, and provlded that Insurance conïpanies desiring to do 
business in the state should file with the eommissioner of Insurance a jiower 
of attorney, authorlzlng each of Its agents, offleers, and représentatives in 
the state to acc-ept service of any civil process, and consenting that such serv- 
ice of process should be valid. Article 3070 of the Rev. Stat. of 1895 provided 
that suits niight be instituted against any llfe insurance . company in any 
county where the loss occurred, or where the policy holder resided, and that 
the process in such a suit might be served upon any person in the state holding 
a Power of attorney from such company, and that if no such person could be 
found, upon allidavlt of that fact belng flled, process miglit be served by pub- 
lication. By a statute enacted in 1903 (article aOtKiet!, Sayles' Civil Statutes 
Supp. 1904), the i>rovisions of the two foregoing articles were m'ade conditions 
upon which foreign insurance companies were permitted to do business in the 
state; and it was further provided that any such foreign corporation which 
engagea in Issulng insurance eontracts or policies in tlie state should, be held 
to hâve as.sented thereto as a conditloij précèdent to Its right to engage in 
such business. 

Agreeably to the foregoing provisions of law, the défendant company on 
October 3, 1904, flled witli the insurance eommissioner of the state of Texas 
a resolution providing that each and every agent appointed by the company in 
Texas was authorlzed to acknowledge légal process for the company, and that 
légal process might be executed on any one of said agents ; and further pro- 
viding that the company did tliereViy consent that suit might be comineneed 
îigain.st it in any county in the state in which loss occuri-ed or in which any 
agent of the company might réside. Finally, the resolution speclfleally ap- 
pointed J. "VV. McCracken of Ft Worth, Tex., as its agent for the said state 

<S=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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of Texas for service of légal process. On the very day that this power of at- 
torney wiis filed, October .3, 1904. tlie eonipany Issued to Ilagler, upon an ap- 
plication solicited by the said Mt<'raeken, the policy hereln sued on. 

A few nionths thereafter the défendant Company formally withdrew from 
Texas, aiiU, effective July 10, 1907, revoked by resolution the power of at- 
torney for the service of process given to McCracken, and appointed Alex. S. 
Coke, of Dallas, as its attomey in Texas to accept and acknowledge service 
of légal process "in any cause or causes of action originating in any way prior 
to the lOth day of July, 1907, or hereafter growing out of any poUcy contract 
issued hy this company prior to ,Tuly 10, 1907, but not thereafter. The serv- 
ice upon or acceptance by said Alex. S. Coke of any and ail such légal pro- 
cess to be strictly linïited as hereinbefore stated." A copy of this résolution 
was sent to the commissioner of Insurance, but, under the advice of the at- 
torney gênerai of the state, he refused to accept and file the same. 

No légal proceedlngs were taken by the défendant company to mandamus 
the conuuissioner to receive and file the resolution canceling the old power of 
attorney and rtfaking a new one. The commissioner did, however, file a letter 
from défendant company giving notice of its withdrawal. See Exhibits Y 
and A. 

After the withdrawal of the défendant company, the I/egislature, in 1909, 
enaeted a statute providing that each life Insurance company engaged in do- 
Ing, or desiring to do, business in the state should file with the commissioner 
of Insurance and banking an irrévocable power of attorney, duly appointing 
said commissioner and his suecessors in office its agent and attorney in fact 
for the purpose of accepting service or being served with citations, and con- 
sentlng that such service should be held valid, such apipointm'ent to c-ontinue 
in force so long as said company should continue to do business in the state 
or to coUect premiums from citizens of the state, and so long as It should 
hâve outstanding policies in the state, and until ail claims of every eharacter 
held by the citizens of the state or by the state of Texas against such com- 
pany should hâve been settled. The défendant company flled no power o£ 
attorney under the provisions of this aet. 

On August 6, 1913, the first of thèse snits was filed, and service had by 
publication, plaintifî having failed to flnd an agent of the défendant ujjon 
whom service mlght be made. Later, McCracken was located and service 
made on hhn. He immediately mailed the citation to the défendant company 
in ample tim'e for it to hâve answered. On the same day that McCracken 
was served service was also had on the commissioner of Insurance and bank- 
ing, who at once mailed the citation and amended pétition to défendant com- 
pany. 

The case was removed to this court, and a motion filed to quash the. service, 
in which it was alleged that in June, 1907, détendant wholly withdrew from: 
the state of Texas, then terminating its agency therelu, and revoked, by 
resolution of the board of directors, its power of attorney to McCracken . and 
ail other nsents, who were promptly notified of such action, as was likevvise 
the commissioner of Insurance; that prior to July 10, 1907, ail of Its agents 
in the state of Texas had been withdrawn, and since that date défendant 
had donc no business in the state of Texas, nor had It had the légal right to 
do any business therein ; that at the date ol; the institution of the suit it 
was, and still is, a corporation organized under the laws of New York, with 
its offices in Binghamton, said state, of which it is a citizen, and a nonresident 
of the state of Texas, in which latter state it lias no proi>erty and had noue 
when the suit was instituted ; that the service on défendant by publication 
was inetfectual and void, as was likewise the service on McCracken, whose 
power of attorney had been canœled prior to such service, and that the serv- 
ice on the Insurance commissioner was likewise illégal, inasmuchas he was 
not the agent or re])resentative of défendant. Thereafter, on April 28, 1914, 
j)laintiffs tiled'another suit in the state court on the same cause of action, with 
wlmilar allégations as in the first, and, in addition thereto, substaiitially al- 
leged the facts as set up in defendant's motion to .quash the service in the 
flrst suit, and further alleged the appointniont of Alex. S. Coke as its attor- 
ney for s(>i'vice of process by resolution, which resolution the iugurance com- 

244 F.— 55 
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œissioner had refused to receive and file, and tlmt th.e iKJwer of attorney 
to Opke was i-evoked in March, 1914, leaving the défendant company vvitliout 
any agent in Texas upon wliom service could be had. The prayer was foi- 
service by publication, wliich was made, and, in addition tliereto, .service was 
also later m'ade on the said Coke. 

Thi^. second suit was likewise removed to this court, and défendant filod 
exceptions ,to the citation by publication similar to that flled in the flrst suit, 
and likewise flled an affldavit by Coke to the effect that his power of attor- 
ney had beeii canceled and notice given hini of that fact prior to the time of 
service on him. The two suits were Consolidated for the purpose of trial. 

Flournoy, Stnith & Storer, of Ft. Worth, Tex., for plaintiffs. 
Coke & Coke, of Dallas, Tex., for défendant. 

JACK, District Judge (after stating the. facts as above), [1] The 
défendant being a nonresident life insurance company, the state of 
Texas had the right to impose upon it, as a condition précèdent to its 
doing businesç in the state, such conditions as it might see fit. There- 
fore the provisions of the then existing law were valid and binding on 
défendant. Process was served on McCracken, who had been appoint- 
ed agent of défendant company, in compliance with' the law, at the 
time it obtained permission to do business in the state. 

It is true that prior to the filing of the suit défendant company had 
passed i-esolutions, which it mailed to the commissioner of insurance, 
revoking the power of attorney to McCracken, and appointing Coke 
agent for the service of process under certain conditions ; but the com- 
missioner, acting under advice of the attorney gênerai, had refused to 
file same, and no légal proceedings, by mandamus or otherwise, were 
ever taken to force him to do so. Thus McCracken, on the public rec- 
ords, rerhained the duly authorized agent of défendant company for 
the service of process. 

[2] Even should it be conceded that the revocation of the power of 
attorney to McCracken, and the appointment of Coke in his stead, was 
légal and effective, then the final revocation of the power of attorney 
to Coke, without the appointment at the same time of a successor to 
him as agent for the company, would not hâve been légal, and the serv- 
ice thereaf ter made in the second suit on Coke would hâve been good ; 
or, if the revocation of the power of attorney to Coke was légal, then 
the service of process by publication, the company having no agent in 
the state, would hâve been valid and binding. 

The purpose and policy of the law, rccfuiring foreign insurance com- 
panies to name an agent in the state for the purpose of process, is 
clearly to furnish a means by which the insurance companies soliciting 
and writing policies in the state may, at ail times, be forced to comply 
with their obligations to policy holders in the state, without the latter 
having to go to another state to sue. 

The statutes as tiiey then existed must be read into the policy, and 
the giving of the power of attorney held irrévocable, unless, at the 
same time, a new agent was appointed, or other means provided tO' give 
the state courts jurisdiction. 

In the case of United States Life Insurance Co. v. Ross (Court 
of Appeals, 5th Circuit) 102 Fed. 722, 42 C. C. A. 601, which was a 
Texas case arising under the same statutes, the court held such a power 
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o£ attorney irrévocable, unless, at the time of the revocation, a new 
agent was appointée!. In tliat case the défendant, on the termination 
of its contract with one of its agents, canceled its power of attorney 
and gave due notice thereof to the insurance commissioner, who as- 
sented thereto, but subsequently wrote the company that the attorney 
gênerai had rendered an opinion to the effect that the company had no 
right to 80 cancel its power of attorney, and he would be governed ac- 
cordingly. Later the company appointed the insurance commissioner 
its agent for the purpose of citation, but in the meantime notice had 
been served on the agent of the company of the taking of dépositions, 
and the question of the validity of the service of notice came up in de- 
termining the admissibility of the dépositions. Judge McCormick, or- 
gan of the court, held : 

"In the nature of the case, the appointée, while still allve and capable ot 
belng reached, must continue to t)e compétent to hâve such service niade on 
hjm until a successor is appointed and has qualified by acceptance. Therotore 
the fact that the agreement between the plaintitf in error and J. W. Harris 
termlnated, aceording to its tenns, on the 9th of Septeml>er, 1S97, does uot 
necessarïly involve or affect that représentative capacity In which he wa^ 
authorized to accept service of légal process, or at least to hâve service inade 
upon him agreeably to the tenns of the statutes of Texas for the protection 
of the citizens of Texas who held policies of insurance issued by the plaintlft' 
in error, then doing business under and subjec-t to the terms of its permission 
in that state. One of the vital conditions précèdent to obtainlng and using 
such permission was and is that the llcetisee should hâve and Iveep in that 
State such a représentative by whom sen'ice could be accepted or upon wlioui 
it couid be had. We think thè commissioner de<-ided, justly and wisely. that 
the plaintlff in error could not revoke tlie authority It had granted without 
.substitutiug another appointée l)y whom service could be accepted, or on wliom 
it could be made, so as tot bind the licensee." ■ 

It is true that the Texas statute quoted did not provîde that such 
power of attorne}' should be irrévocable. This, however, was not 
sacramental. As a gênerai rule, the principal has the right to revoke 
the power of attorney at any time, even though it be in its terms irré- 
vocable, subject to the exception that, v/here the power of attorney is 
coupled with an interest, or contractual in its nature, or given for a 
considération, and for the protection of some one or some interest, as 
was the case in this instance, it is nôt revocable at will. Hunter v. Mu- 
tual Reserve Life Ins. Co., 218 U. S. 590, 31 Sup. Ct. 127, 54 L. Ed. 
1155, SOL. R. A. (N. S.) 686. 

[3] Notwithstanding the défendant withdrew from business so far 
as writing new policies was concerned, it continued to coUect prenu- 
ums on the policies outstanding. The number of policies in force the 
!ast of the year 1907 was 1,143, and the amount of insurance $2,649,- 
606, and the number of policies still outstanding October 1, 1915, was 
682, and the amount of insurance Sl,399,114. The premiums on this 
amount of insurance were a substantial amount, and their collection 
constituted doing business within the state. 

In Connecticut Mutual Life Ins. Co. v. Spratley, 172 U. S. 602, 19 
Sup. Ct. 308, 43 L. Ed. 569, the court said : 

"It cannot be said with truth, as we think, that an insurance company does 
no busine.ss witliin a state uuless it has agents therein who are continuously 
seeking new risks and it is continuing to issue new policies upon such risks. 
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Having succeeded in taklng risks in the state tlirougli a number of years, It 
oannot be sald to eease doing business therein when it ceases to obtain or ask 
for new risks or to issue new poilcies, wliile at the same time its old policiea 
continue in force, and tlie premiuins tliereon are continuousiy paid by the 
policy holders to an agent residing in another state, and who was once tho 
agent in tlie state where the poliey liolders resided. This action on the part 
of the company constitutes doing business wlthiu the state, so far as is nee- 
essarj', withln the meaning of the law upon this subject." 

The same doctrine was again affirmed in Mutual Reserve Fund Life 
Ass'n V. Phelps, 190 U. S. 147, 23 Sup. Ct. 707, 47 L. Ed. 987; Mutual 
Reserve Life Ins. Co. v. Birch, 200 U. S. 612, 26 Sup. Ct. 752, 50 L. 
Ed. 620; Commercial Mutual Accident Co. v. Davis, 213 U. S. 245, 
29 Sup. Ct. 445, 53 L. Ed. 782. 

The doctrine was not overruled, but rather affirmed, in the case of 
Hunter v. Mutual Reserve Life Ins. Co., 218 U. S. 585, 31 Sup. Ct. 
127, 54 L. Ed. 1155, 30 L. R. A. (N. S.) 686. In that case suit was 
brought in New York by plaintifï, assignée of iive judgments obtained 
in North Carolina, against défendant company after it had withdrawn 
from the state, but was still collecting premiums on policies held by 
résidents of North Carolina. The North Carolina law, at the time de- 
fendant obtained permit to do business therein, required that it exé- 
cute an irrévocable power of attorney to the insurance commissioner 
for the service of process. By a subséquent law défendant company 
was virtually forced to withdraw, and it attempted to cancel its power 
of attorney to the insurance commissioner. One of the policies sued 
on had been issued in North Carolina prior to the withdrawal of the 
company, and, as to this, it was held that the power of attorney could 
not be canceled, and that the court had jurisdiction; but, as to the re- 
maining policies issued to citizens of New York and New Jersey, it 
was held that such policies, not having been issued in North Carolina, 
and not having been issued under the faith of its laws, were not en- 
titled to their remédiai sanction. The court held that the case did not 
corne under the doctrine laid down in the Spratiey Case, the Phelps 
Case, or other cases cited, which were carefully distinguished. 

The défendant company in the case at bar itself recognized this dis- 
tinction, as to suits on policies issued in the state and those issued out 
of the state, when, in its appointment of Coke as its agent for the pur- 
pose of citation, it restricted his authority to suits on policies thereto- 
fore issued in the state of Texas. 

Under the uniform rulings of the insurance department of Texas, 
in construing the Texas law, an agent's power of attorney could not 
be canceled without at the same time appointing another agent in his 
stead. It is well settled jurisprudence that the construction placed on 
a statute by the executive officers charged with its exécution is enti- 
tled to great weight. United States v. Cerecedo Hermanos y Com- 
pania, 209 U. S. 337, 28 Sup. Ct. 532, 52 L. Ed. 821 : United States 
V. Finnell, 185 U. S. 236, 22 Sup. Ct. 633, 46 L. Ed. 890. 

Not only did the défendant company attempt to cancel Coke's power 
of attorney without appointing another agent, but it did so after the 
first suit by plaintifï had been filed, and, it would seem, for the express 
f)urpose of preventing service of process. 
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The following is quoted from the testimony of La Due, secretary 
for défendant company: 

"Q. At the date of sueh revocation (revocation of Alex. Coke's power of 
attorney), March 17, 1914, dld not the company actually Unow tliat suit had 
beeu flled against it on thls Hagler poUcy? A. At the date of this révocation, 
March 17, 1914, the company had reeelved the communications from John 
W. McCracken, dated January 22, 1914 (whlch inclosed the citation In thls 
case), and from Chas. V. Johnson, dated January 22, 1914 (whlch inclosed the 
citation and pétition in this suit), but dénies tliat on the date of sueh revoca- 
tion, viz., March 17, 1914, any valld suit had been begun against it or valid 
service obtalned upon the défendant company. Q. Did you hâve Personal 
knowledge of thls revocation of Coke's uuthority belng sentV A. I did. Q. 
Please answer the foUowing question frankly: AVas nbt the revocation of 
Coke's authorlty made for the purpose of preventlng service upon the de- 
fendant company in Texas in the suit brought by Hagler's adininlstrators? 
Mr. Gregory (attorney for défendant): Question objected to as spéculative. 
Mr. Page (representlng plalntlfE): Will tlie comniissioner direct an answer to 
be niade? Commlssioner: I direct an answer, if he knows. A. I don't know. 
Q. Do you swear tliat this was not at least one of the purposes? Mr. Gregory: 
Same objection. A. I don't know. Q. lias any power of attorney. or authorl- 
ty to receive service, been given to any olher person in tlie state of Texas 
since the date of the revocation of Coke's authorlty V A. iS'ot to my knowl- 
edge." 

In the case of Michael v. Mutual Insurance Co., 10 La. Ann. 737, 
the court said : 

"A foreign Insurance company, doing business through an agent In New 
Orléans, and taking risks in I.ouislana, caïuiot be i)ennltted to frustrate a 
claim in u rx>uisiana court, upon a contract made with It, by revoklng the 
power of Its agent, on the eve of the instltiition of a suit for loss, of vvhicli it 
had been notified. Sueh a proeeednig savors of bad faith." 

Again, in Pervangher v. Union Casualty & Surety Co., 81 Miss. 
32, 32 South. 909, which involved a hke (]uestion, the court held: 

"The contention of the appellee is not to be supi}orted. Having corne into the 
state under conditions pi'escrilied by law, and issned the policy sued on by Its 
agent Moore, it cannot withdraw the agency of iloore, and leave itself with- 
out uny agent in thls legard. To do so would be a fraud upon ai)pellant, and 
fraud is never tolerated. * * « Tlie aiipellee could not withdraw hls 
agenc.y so far as to leceive service for the company, and its effort in that 
direction is a uuility." 

Again in Fisher v. Traders' Mutual Life Insurance Co., 136 N. C. 
217, 48 S. E. 667, it was held: 

"Tlie tact that the défendant had ceased to do business In tins state, if sueh 
is a fact, cannot alïect <iur conclusion. If it had taken ont a llcense to do 
business in the state, it <(iuld neltlier ivvoke it, nor could it withdraw from 
the state, to the pbuiitiff's pi-e,iiuli<-e. Tlie statute wUl not cease to operate 
us to it until its délits due to citizens of this state are pald." 

And again, in Groel v. United Electric Co., 69 N. J. Eq. 397, 60 
Atl. 822, the court says : 

"It is not necessary to enhirge upon the fatuity of législation which would 
Iierinit a foreign corporation to conie withln the state and transact business 
upon condition tliat it iianie an agency upon whoui process should be served, 
and leave it withln the jiower ot the corporation to iirevent service by dis- 
«•harging the agent and levoking liis authorlty whenever it pleased, leavlng 
.suftors withln the state powerless to brlng tlie corporation into court." 
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[4] If neither McCracken nor Coke, at the time of service upon 
him, was the légal agent of the company, upon whom citation could be 
served, then the défendant had no agent in the state for the purpose 
of citation, and might hâve been cited by publication under the provi- 
sions of article 3G70, which was in force at the time of the issuance 
of the pôlicy, and to the provisions of which it agreed by obtaining a 
permit and doing business in the state. Article 3096ee, Sayles' Civil 
Statutes Supp. 1904. A stipulation tô this effect in the policy would 
hâve been binding, and the case must be considered as though the arti- 
cle was so written into the policy. 

In Pennoyer v. Nefif, 95 U. S' 714, 24 L. Ed. 565, the leading case 
as authority that a personal judgment cannot be rendered against a 
foreign company, brought into court by publication of citation, the ex- 
ception was recognized Where the corporation had itself, in advarice, 
consented thereto. We quote f rom the opinion ; 

"If that [the litlgatlon] Involves merely a détermination of the personal 
liabillty of the défendant, he must be brought withiu its jurisâlction by 
service of process wltliin the staté or his voluntary ai^pearance. Exfept in 
cases affectlng the personal status of tlie plalntlff, and cases in which that 
mode of service may be considered to hâve been assented to In advance, as 
hereinafter mentioiied, the substituted service ot process by publication, al- 
lowed by the law of Oregon and by similar iavt's in other states, where actions 
are brouglit against nonresidents, is ett'ectual only where * * « property 
in the state is brought under the control of the court." 

See, also, Wilson v. Seligman. 144 U. S. 41, 12 Sup. Ct 541, 36 
L. Ed. 338; Connecticut Mutual Life v. Spratley, 172 U. S. 602, 19 
Sud. Ct. 308. 43 h. Ed. 569; Mutual Reserve v. Phelps, 190 IJ. S. 
147, 23 Sup. Ct. 707, 47 L. Ed. 987. 

[5] It is urged, however, and with much force, that the law pre- 
vailing at the time the policy was issued, articles 3064 and v3070 of 
the Revised Statutes of 1895, had been repealed prior to the filing of 
this suit. This is true, By chapter 108 of the Acts of 1909, making 
many provisions for domestic and foreign insurance companies, thèse 
acts are expressly repealed ; but at the time this act of 1909 was pend- 
ing there was another bill pending expressly providing that ail foreign 
insurance companies should appoint the commissioner of insurance 
their agent for the service of légal process. This latter act, while ap- 
proved a few days after the first, went into immédiate effect, being 
over two months before the first act was effective. The two acts 
must, therefore, be construed together. The Législature evidently 
did not intend to leave any gap or intérim during which it would not 
be necessary for any such life insurance company to hâve an agent 
in the state for the service of process. 

The présent law provides that each life insurance company engaged 
in doing, or desiring to do, business in the state, shall file with the 
commissioner of insurance an irrévocable power of attorney appoint- 
ing an agent for the service of process. The défendant company was 
at that time annually collecting premiums on over $1,000,000 worth 
of insurance previously issued to citizens of the state. It was its duty 
under the act to immediately so appoint the insurance commissioner 
its agent, but it failed to do so. The repealing clause of the first act 
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of 1909, refcrred to, must be considcred just as it would be were it 
inserted in tbe Intter act instead of the former, and it certainly cannot 
be contended tliat Ibe défendant is not subject to the obligations of 
cither the présent law or the repealed articles of the Reviscd Statutes. 

[6| It was cvidcntly not the intention of the Législature to release 
nonresident insurance com])anies doing business in tlie state from 
their oljligations under the then existing law until they had complied 
with tlie provisions of the new law. It was certainly not the intention 
of the Législature to itsclf, by repeal of an old law, cancel outstanding 
powers of attorncy before the insurance companies, then doing busi- 
ness in the state, had, in lieu thereof, given new powers of attorney 
to the insurance commissioner, under the provisions of the new act. 

[7] l'.ut, if such were the intention of the I_^egislature, then such 
act would be one divestmg vested rights and impairing the obligation 
of contracts, and thercfore unconstitutional. 

It is urged by counsel for défendant that the repeal of the original 
articles of the Revised Statutes of 1895 does not in any v,dse impair 
the obligation of the contract of insin-ance, but merely affects the rem- 
edy. It is true that the Legislatm-e had the authority to make any 
change it might hâve seen fit pertaining to the remedy, or as to the 
manner of obtaining légal process on défendant, or as to procédure in 
the trial ; but it could not deprive plaintiffs altogether of any remedy 
by divesting the courts of the state of the jurisdiction which they had 
at the time the policies were written, and forcing the plaintiffs to go 
to another state to assert their rights under the contract. Of what 
avail would be a contract with no court in which to enforce it? It 
is not a sufficient answer to say that lie might sue in a far distant state. 

In Connecticut Mutual Life Ins. Co. v. Spratley, 172 U. S. 602, 19 
Sup. Ct. 308, 43 L. Ed. 569, the court said : 

"It was well said in Baltimore & O. Railroad (^o. v. ITarris, 12 Wiill. (îô. at 
S3. 20 L. Ed. 354. at "îi^, by Mr. Justice Swayiie. in spoakinf; l'or the court in 
regard to service on an agent that: 'When tliis suit was commenced. if the 
theory malntairied hy counsel for the plaintiff in eri'or be correct, howevcr 
large or small the cause of action, and wliether it were a proper one for légal 
or équitable cognizance, there could be no légal redress short of the seat of 
the <-ompany in another state. In niany instances the cost of the remedy 
would hâve largely exceeded the value of ifs fruits. In sults local in their 
character, both at law and in equity, there could be no relief. The resuit 
would be, to a large extent, immunlty from ail légal responsibility.' The 
court, in view of thèse faets, was of opinion that Uongress intended no such 
resuit." 

There is no practical différence, in its eiïect, in taking away a 
man's right and in taking away the dnly remedy by which that right 
can be etïectively asserted. When the Duke pronounced judgment 
against Shylock, graciously sparing his life, but declaring his fortune 
f orfeited, the latter replied : 

"Xay, take my life and ail; iiardou not that; 
You take my house, when you do take the prop 
That doth sustain my house ; you take my life, 
When you do take the mean.s wherehy I live." 

The exceptions to the citations filed in both cases are overruled. 
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In re SUTTON. 

(District Court, E. D. Michigan, S. D. July 24, 1917.) 
No. 3118. 

1. Courts <s=3305 — United States District Court — FoLuowiiN'o Deci.sion op 

State Court. 

In determinlng wliether securlng a .ludgmont on two of a séries of notes 
glven for motors pureliased ntider coiiditioiuil sale made in Micliigaii 
passed title to tlie buyer tlie décisions of ttie Michigan Suprême Court will 
be follovved. 

2. Bankkui'tcy <®=3l.S8(2) — Title to I'ropbrty — (^onditionat. Saijs. 

Motors liad beeu pureliased by bankrupt uiider a conditional sale. Part 
of the price had been pald in cash, and notes given for the balance. The 
flrst note had becn paid in fiill and a small payment made on the second. 
The assignée of the seller recovered a .indgnient against the bankrnpt for 
the balance due on the second note and the amouiit of the third note. 
Ileld, tliat the taking of a judgnient was not an élection to make the sale 
absolute transferring title to tlie buyer. 

In Bankruptcy. In the matter of Del T. Sutton, bankrupt. Pétition 
for the review of an order of the référée in bankruptcy granting the pé- 
tition of Fred W. Haines for the réclamation of five motors claimed 
by the trustée to belong to the bankrupt estate. Order of référée af- 
firmed. 

Harold H. Emmons, of Détroit, Mich., for petitioner. 
Lloyd T. Chockley, of Détroit, Mich., for trustée. 

TUTTLE, District Judge. This matter cornes before the court on 
a pétition for the review of a certain order of the référée in bank- 
ruptcy for the Southern division granting the pétition of Fred W. 
Haines, assignée of the Standard Electric Company, for the réclama- 
tion of five motors, claimed by the trustée to belong to the bankrupt 
estate. The facts, which are undisputed, are thus stated in the cer- 
tificate of the référée, whose correctness in this respect is not chal- 
lenged by either party : 

"On February 8, A. D. 191.5, the Standard Electric Coiniiany, a corporation, 
entered into a contract with Del T. Sutton for tlie sale of certain motors. 
Eight dollars flfty-seven cents (.^8.57) of the purchase r)rice was paid in cash, 
and for the balance Mr. Sutton gave 24 notes of lifteen dollai's ($15.00), pay- 
able one each month. The fonn of the note wsis an ordhiary proinissory note 
by which the bankrupt agreed^ to pay to the order of the Standard Iîlectri(; 
Company lifteen dollars ($15). The flrst note of fitteen dollars (.çiô.OO) was 
pàid; flVe dollars (Jtiô.OO) was paid* ou the second note; but no further pay- 
nients were uiadc. On October 19, 1015, a judgnient was rendered in favor of 
Fred W. Haines against the bankrupt for tweiity-flve dollars (.$25.00), the 
balance due on the second note and the aniount of the third note, together with 
the costs of suit. 

"Ali of the otlier notes are still in the possession and are the property of 
Fred W. Haines, assignée. 

"The contract entered into bctween the parties provides for the sale by the 
Standard Electric Company to tlie bankrupt of tiva electric motors. It pro- 
vides the tenus of payment, as above specifled, eiglit dollars flfty-seven cents 
(.$8.57) cash and 24 uotes of fifteeii dollars ($15.00) each, due each month, the 

<S==3For olher cases sce same topic & KEY-NUMBER in ail Key-Numbered Digests &. Indexes 
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first note fiilling due Maroh 15, A. D. 1015. So fiir as mntei'ial, the otlier 
]>H!ts of tlie ooutract are as follows: 'It is expressly agreed and understood 
Ihat this order shall not be couutermanded and tliat the goods shall reniain 
and be held hy the purehaKer as exehisive property of the Standard Klectric' 
Company, uutil the purchase money shall hâve been fully paid, as agreed 
herein, notes and drafts not to be considered as payment iintil they hâve 
been redeemed, and if detiuilt be made in payment. the goods to be surrendered 
to the Standard Electric Company, or order, on demand,, and ail payments for- 
feiled.' 

"it was not contemplated by either of the parties at the time of tlie sale of 
the motors that said uiotors \A'ere to be resold, but tliey were purclinsed for 
the piirpose of being operated in the bnnkruiit's y)lace of business. 

"It was the claim of the trustée that by the In-inging of suit and the entry 
of judgraent for two of the notes that thereby the title of the motors passed 
to ihe bankrnpt. * * * 

"ïlie ouly question to be determiiied is whether or not the takiug of judg- 
ment upon 2 of a séries of 24 notes, made for the purpose of (Addencing tlie 
debt due upon contract for <»nditional sale, the judgment and noue of the 
other notes having been paid, traiisfers tlie title to the buyer of i)roperty 
which is purohased for his own use, and not for resale." 

[1] If this question lias been passée! upon bj- the Michigan Suprême 
Court, this court will foUow and adopt the décisions of that court upon 
such question. Bryant v. Swofïord Bros. Dry Goods Co., 214 U. S. 
279, 29 Sup. et. 614, 53 T.. Ed. 997; York Mfç. Co. v. Cassell, 201 
U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782; Mishawaka Woolen Mfg. 
Co. V. Westveer, 191 Fed. 465, 112 C. C. A. 109. As was said in the 
case first cited : 

"In baidirnptcy the construction and validity of such a contract must be 
determined by the local laws of the state." 

[2] It is urged by the trustée that by reducing two of thèse notes 
to judgment the vendors elected to make the sale absolute, and there- 
fore cannot now reclaim the ])roperty which was the subject-matter of 
this contract. In support of this contention the trustée cites two Texas 
cases, Merchants' & Planters' Bank v. Thomas, 69 Tex. 237, 6 S. W. 
565, and Parlin & Co. v. Harrell, 8 Tex. Civ. App. 368, 27 S. W. 1084. 
Both of thèse cases involved a transfer of notes received by the ven- 
dors in a conditional sale from the vendee, as security for the payment 
of the purchase price, and it was held in both cases that by such trans- 
fer the vendors elected to convey to the vendee title to the property 
sold under such conditonal sale. This, of course, is a différent situa- 
tion from that presented there. As was pointed eut in the case first 
cited : 

The vendors, "having placed the notes l)eyond tlieir own reacli, could not 
reclaim the property, for, in order to do so, they were obliged to cancel tlie> 
notes or return them to the vendees. But the effect of the transfer was to 
assign to the indorsees the riglit to enforce against tlie vendee tlie collection 
of the notes. This was the only right they did possess, and the vendors In- 
tended to coufer it upon them by means of the indorseinent, and at the sam(> 
time to divest them.selves of ail right to the property. Having elected to hâve 
the notes enforced and abandoned their right to claira the property, the 
title vested in Bous.sel & Seisfield," the vendees. 

This décision was followed in the later case cited which involved sub- 
stantially the same facts. 
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The trustée quotes from 35 Cyc. 696, as follows : 

'■ïhe seller caniiot resort to more than oue reiuedy, but must elect wliicli he 
will pursue; and geiierally un action and reoovery ot! a judsment for the 
Iirice opérâtes as a conflnnation of the sale, prec-luding the seller from main- 
tiiiuing an action to reco\er tlie goods." 

On the same page from which this language is quoted are cited In 
support thereof cases from several states ; but among the states refer- 
red to as holding contra is inckided Michigan. The trustée cites and 
reliesupon the case of Button v. Trader, 75 Mich. 295, 42 N. W. 834. 
In this case one Strub and one Donally were joint owners of certain 
Personal property. Donally sold his one-half interest to vStrub, upon 
conditional sale with réservation of title. Thereafter Strub undertook 
to sell to the .défendants the whole of such property, claiming to be the 
owner thereof. Strub not having paid Donally for his one-lialf inter- 
est, the latter brought suit against the former, and made the vendees 
from Strub garnishee défendants. 

The vendees paid to Donally the balance of the purchase priée, 
which they had agreed to pay to Strub, and after such payment Don- 
ally recognized them as the sole owners of the property. Subsequently 
the assignée of Strub brought this action against the latter's vendees 
to recover the amount thus paid by the vendees to Donally. Among 
other things, the court said : 

"Donally, when he found the property passed by Strub as his own to the 
défendants, if his claira as testified to by him was correct, had two courses 
open to him to pursue. Ile coiild hâve takeu ineasures to recover his proj)- 
erty of the défendants, or lie could hâve attirined the sale of Strnl) to them. 
and looked to Stnib for the value of his property. Ile chose the latter course. 
He elected to pursue his remedy against Strub. and now has a .iudgiuent 
against him, not only for the full amount of his interest in the property. but 
for ail that Strub theu owed him on any account. IJaving thus elected to 
contirm the sale of the property by Strub to the défendants, and liaving re- 
covered a judgment for the value of his interest in the same against Strub. 
which is now in force, the prai)erty was thereby secured in the défendants and 
the considération for the note became a good one. llavlng elected to place his 
remedy against Strub, he cnnnot now turn round, repudiate such élection, 
and maintain a elaim to the property." 

The décision in this case is clearly inapplicable to the facts in the 
présent case. 

The trustée refers to, but seeks to distinguish, the case of Canadian 
Typograph Co. v. Macgurn, 119 Mich. 534, 78 N. W. 542. In this 
case the défendant bought a bicycle from the plaintiit under a contract 
reserving the title to the property in the plaintiff until such bicycle had 
been paid for. The plaintiff rendered a statement of account to the 
défendant, and afterwards began an action in assumpsit in a Canadian 
court based upon such account. The summons was served in Détroit, 
and a judgment was taken on such summons. It was admitted that 
this foreign judgment had no force in this country, and also that any 
property of the défendant in Canada might be seized upon such judg- 
ment. Afterwards plaintiff brought this action of replevin against the 
défendant for the recovery of possession of this property. From a 
judgment on a verdict directed in favor of the plaintiff, the défendant 
appealed, assigning error upon the refusai to direct a verdict for the 
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défendant. In affirming the judgment, the Michigan Suprême Court 
said; 

"Counsel contend thiit, liy lirinsing assuiupsit, tlin plaintiff elected its reme- 
dy, and cannot now rosort to repU-vin. Tlie contrart binds the défendant to 
purohase, and provides for a settlement. It réserves the tltle in the pliilntlff 
until the settlement is fully satisfled. The record shows an aceonnt rendered, 
though It is not clear that an ad.histnient of aceounts was hart ; but, whether 
there was or not, the contract reserves title until the same is satisfied. In 
the case of Fuller v. Ryrne. ]02 Mich. 461 [(50 N. W. O.SO], the conrt heia that 
the fact that a personal judgment was render(>d was not suHicient to pass the 
title. In that case the contract provides that 'the said instrument [a piano] is 
and shall remain tlie property of iOstey & Camp until each and everyof said 
amounts, and interest thereon. and any judgraent rendered thercon, is paid 
in full.' The language of the contract in the présent case Is not the same, 
but we think that it évinces an intention that the title should not pass until 
the wheel should be paid for. Again. if the doctrine of mcrger can be said 
ro hâve any application in siich cases, it may be doubted whether anything 
less than a judgment in a case where the plaintifC has a full and complète 
opportunity to recover his whole demand against his debtor will suffice. Thus, 
in the case of Toby v. Brown, 11 Ark. 308, it was held that a judgment agaiust 
a steamboat, that bcing a judgment in rem, was not enforceahle against 
the property of the owners, if unsatisfled, and could not be pleaded in bar to 
a subséquent action." 

The trustée quotes the following language f rom that opinion, as the 
concluding sentence of the court: 

"Furthermore, it is commonly held that a former judgment, unsatisfled, do<« 
not merge the original cause of action." 

An examination, however, of the opinion, shows that immediately 

after the sentence just quoted the court said: 

"But we need not décide this question, as we think the case wlthin the 
rule of Fuller v. Byrne, supra." 

I am of the opinion that the décision in Canadian Typograph Co. v. 
Macgurn, controls the présent case, and is authority for the ruHng and 
order of the référée. 

It is urged that the case of Fuller v. Byrne, cited in the opinion just 
quoted, is distinguishable from the présent case, and is not authority 
for the décision in Canadian Typograph Co. v. Macgurn, supra. 

I cannot, of course, hold that the Michigan Suprême Court erred 
in basing if it did, its décision in Canadian Typograph Co. v. Macgurn, 
upon Fuller v. Byrne, ©ven if I were disposed to do so. I think, how- 
ever, that the court was justified in citing the last mentioned case. In 
that case plaintifïs had delivered to one Marquardt a piano under a 
conditional contract of sale containing the following clause : 

"The said instrument * * * is and shall romain the property of [saldl 
Estey & Camp until each and every of said amounts, and interest thereon, 
and any judgment rendered thereon, is paid in full." 

This piano was seized and taken from the possession of the condi- 
tional sale purchaser, on an exécution, and plaintifïs brought this action 
of replevin against the sheriflf to recover possession of such piano. It 
appeared that before the sheriff had levied his exécution, the plain- 
tifïs had brought suit against Marquardt and obtained personal judg- 
ment for the amount due on the contract, and it was contended that 
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plaintiffs had thereby relinquished their right to recover possession of 
this property. The trial court directed jiidgment for plaintiffs and 
the défendants appealed. In affirming the judgment, the Suprême 
Court said ; 

"The court below vvas correct in so flndius. Tlic iilciintifCs aiul Manniardt 
had entered into a coiitract by which the title to the vn'opt'rt.V was to rcinai}! 
in the veiidors until the 'anioimts, and liiterest thoveoii, and any judftnic-it ron- 
dered thereou, is paid in fidl.' Under this conti-act the rendors had the 
l'ifîht to obtain judKment asainst the vendee for the aniount due, and iut.erest 
tliereon, and the title was not to pass uutil snch .l'iulKnient was i)aid. There is 
no intention shown hère to release tlie lien or pass the title. The mère fact of 
Personal judgment wsis not, under the conti'act. to release the lien or pass 
title, until jndsinent i«nd. See Kirkwood v. Iloxie, 95 Mich. 00 [54 N. W. 
720, 35 Am. St. Rep. 549] and cases there cited." 

In the case of Kirkwood v. Hoxie, 95 Mich. 62, 54 N. W. 720, ?,':> 
Am. St. Rep. 549, referred to in the opinion last quoted, it was held 
that the mère recovery of a personal judgment by the holder of a me- 
chanic's lien against the owner of the premises covered by such lien, 
for the amount due by the latter to the former, and secured by such 
lien, does not necessarily constitute a waiver of the right to enforco 
such lien, the court saying among other things : 

"We may next inipiire whelher the défendants liave waived their lien by 
taking thi.? personal .iudgnient. A lien once established. the burden is upon 
the owner of tlie estate charged to show its relnKinishment, and, while this 
may be inferred from cii'cumstances, it uiay also be rebntted. It is said by at 
lea.st one author that 'the (luestion. of waiver is always one of intention.' 
Adaras, Va\. 121S. 120. If so. it is necessarily one of fact. ("ordova v. Hood, 17 
Wall. 1-9 [21 L. Kd. 5871: ('oit v. Fougera, 36 Barb. |\. Y.] 195. In this case 
there is nothing to show such intention. True, a pei'sonal .indgment was taken, 
but it was accompanied by acts ^^-hich clearly show an intention to préserve, 
rather than to relinquish, the lien; and no effoit lias beeu made to coUect 
the .iudgnient by the ordinuj-y process of the court. It cannot be successfully 
fontended that the taldng of the judgment, alone, would hâve such effect." 

It is finally insisted that the order complained of is contrary to the 
Tule announced in the case of Atkinson v. Japink, 186 Mich. 336, 152 
N. W. 1079, which it is urged controls this case. The facts in that case 
are thus stated in the opinion of the court: 

"X'iaintiff sold an automobile to défendant for .fOSO. One hundred and forty 
dollars was paid in cash, and two notes for ,flS5 and |.'525, respectively, were 
executed by défendant, payable to plair.tiflC. lOadi note reserved title to the 
automobile in plaiiitiff until it was paid, witli tbe right to déclare the note 
due and take possession of the car at any time plaintlff deemed himself infse- 
cure ; to sell at public or private sale, and indorse the amount received upon 
the note. l'iaintiffl .sold the notes, indorsing tlieni, but not to the same pur- 
chaser. The snialler note falling due, plaiiitiff took it up from the purchasing 
banlî, asked défendant to pay it, who refused to do so." 

Plaintitï thereupon brought an action of replevin against the pur- 
cliaser to recover possession of this automobile. The trial court di- 
rected a verdict for plaintitï, and défendant appealed to the Suprême 
Court, contending, among other things, that by transfer of his note 
àny title which plaintitï might hâve had by virtue of such note in the 
machine passed from him to the défendant, as buyer of the machine. 
In affirming the judgment, the Suprême Court used the foUowing lan- 



PENN MUT. LIFE INS. CO. V. HENDEESON 877 

"Thp idea of a lien reserved by the vendor is not out of harmony with tlie 
Idea of an assignment of the lien, wlth the assigiimeiit, or sale, of the notes ; 
a passini.' of the seeurity as a right appertainm;; to the choses in action. It is 
reasonahie, thcrefore, to say, and the conclusion is abundantly supported by 
autlioi'ity. that wlioever lield one of the notes as owner possessed also the 
right. npon defaidt in payment of the note, to possession of the car. What 
plalntiff will do with the car we cannot icnow. Treating tlie sale of each note 
as an assignment pro tanto of the seeurity, it is to be presumed that lie will 
not iiivade any right of the liolder of the otlier note. But I think the défend- 
ant was not entitled, as agaiiist either note holder, to retain possession of the 
car. As to him it can be sold but once, and the sum received applied upon 
his debt." 

It is readily apparent that this case is not in point hère, and that its 
doctrine is not inconsistent with the rule announced and applied in the 
décisions previously quoted. 

It will, moreover, be noted that in the présent case, petitioner did 
not reduce to judgment, or commence an action for the recovery of 
the unpaid purchase price of thèse motors, but sued and recovered 
judgment on only two of the twenty-four notes received. It certainly 
could not be contended that the payment of thèse two notes would hâve 
resulted in the transfer of the title to such motors to the bankrupt, 
and I am of the opinion that the recovery of judgment upon such notes, 
under the circumstances disclosed, had no such efïect. There is nothing 
to indicate an intention on the part of petitioner to waive his right to 
reclaim this property. 

For the reasons stated, the order of the référée must be, and it here- 
by is, affirmed. 



PENN MUT. LIFE INS. CO. v. IIENDERSON et al. 
(District Court, N. D. Florida. August 18, 1917.) 

INTEBPLEADEB cS=321 — JURISDICTION OP FEDERAL COURTS— CONSTRUCTION DP 

Statute. 

Act Feb. 22, 1917, c. 113, 39 Stat. 929, gives the fédéral District Courts 
original Jurisdiction of suits of interpleader by Insurance conipanies when 
It is made to appear that one or more bona fide claimants under a policy 
réside withln the jurisdiction of the court, and that two or more persous, 
citizens of différent states, are adverse elainiauts, "and such Insurance 
Company deposlts the auiount of the Insurance with the clerk of the court 
to abide the judgment thereof." "Provided that in ail cases where a ben- 
eficiary is named in the policy, or where the same lias been assigned aud 
written notice thereof shall hâve been given to the compauy the bill-of 
interpleader shall be flled in the district where the beueficiary may ré- 
side." Helil, that the deposlt of the amount of the Insurance with the 
clerk is a condition précèdent to the exercise by the court of the jurisdic- 
tion graiited. Semble that the proviso fixes the venue in the district of 
the résidence of the beneficiary named in the policy or, in case of assign- 
ment, of the assignée. 

In Equity. Suit of interpleader by the Penn Mutual Life Insur- 
ance Company against Winifred Henderson and others. On motion 
to dismiss bill. Motion granted. 

ig^soFor other cases see same toplc & KEY-NUMBËR In ail Ke^-Numbered Dlgêsts & Indexes 
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Sterling A. Wood, of Birmingham, Ala., and Watson & Pasco, of 
Pensacola, Fia., for the motion. 

Price & Carter, of Marianna, Fia., opposed. 

SHEPPARD, District Judge. The Penn Mutual Life Insurance 
Company, a corporation of Pennsylvania, seeking to take the benefits 
of the provisions of chapter 113, Laws of Congress, February 22, 
1917 (39 Stat. 929), filed its bill of interpleader against Winifred Hen- 
derson individually, and Winifred Henderson, trustée, citizens and 
résidents within the jurisdiction of the court, and against the Rt. Rev. 
Edward P. Allen (executor of Otto Joseph Dus, deceased), a citizen 
and résident of Jeffersoîi county, Ala. 

It is disclosed by the bill, among other things for grounds of ju- 
risdiction, that Winifred Henderson is the assignée of a certain insur- 
ance policy on the life of Otto Joseph Dus, deceased; that the policy 
had been assigned to the défendant Henderson June 1, 1914, and writ- 
ten notice thereof had been duly accepted by the plaintifif, recognizing 
the assignée as beneficiary in the policy according to the rules of the 
company. It is further shown that Otto Joseph Dus died testate Feb- 
ruary 28, 1916, naming the défendant Allen executor of his last will 
and testament. The bill then admits liability to one or the other claim- 
ants, and disclaims any interest in the fund except that of mère stake- 
holder of the amount of the policy for the rightful beneficiary, and 
avers that Winifred Henderson had instituted her action against plain- 
tif? in the- circuit court of Escambia county, P^la., upon the policy and 
assignment; that said Allen had begun a suit as executor against 
plaintifï in the circuit court of Jefiferson county, Ala. The bill then 
tenders the amount of the policy, $1,089.95, and prays that plaintiff 
be permitted to deposit said amount into the registry of the court for 
the party who may be entitled therfe'te, and that the défendant Hender- 
son and défendant Allen may be enjoined, respectively, from further 
prosecuting their said suits in the statè courts of Florida and Ala- 
bama, with the usual prayer for process. .Suffice it to say, the bill 
meets the essential recjuisites of the statute for jurisdiction and of the 
relief sought. The usual process ih Chancery issued and temporary in- 
junctipns were granted, reâtraining the défendants from further prose- 
cuting their said actions in the state, courts. There wa.s, however, no 
deposit with the clerk according to the tender of the bill. Three days 
after fîling its bill of interpleader in this jurisdiction, plaintifï exhibited 
in the District Court of the United' ètates for the Northern District of 
AJabama, Southern Division, a similar bill, and for like purpose, 
against the same défendants, making the deposit in that court as ten- 
dered. Subpœnas and restraining orders were likewise issued from 
that jurisdictiort and -served upon the défendants iii both districts. 

The objection to the jurisdiction of' the court occurs on a motion to 
dismiss, one ground of which is that the court. is without jurisdiction 
because plaintifï made no deposit in the clerk's office as by the law re- 
quired. In view of the conclusion reached it will not be necessaryto 
notice other grounds assailing the cdnstitutionality of the act. Whether 
or not it is within the power of Congress tO' the exterit hère attempted, 
it is clear the intention^pf the législative department was to enlarge 
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the jurisdiction of the District Courts for remédiai purposes. There- 
fore it becomes necessary to ascertain what the act itself provides as 
conditions précèdent to the exercise of jurisdiction. It will simplify 
an interprétation to pare the act of irrelevant words and amplifications 
and read it as applicable to the case in hand. It reads substantially : 

District Courts sliall hâve oi'ifîinal .iurisdiction of suits of Insurance com- 
lianies, on bills of iriterpleader duly verified, when it is made to appear that 
one or inore i)ersons bona flde claimunts aeainst such Company réside within 
tlie jurisdiction of the court and holds a policy in said company for at least 
flve hundred dollars Insurance payable to a beneliciiiry, or to the heirs, next 
of kin or légal représentative of the insured, and it further appearlng that 
two or more persons, citizens of différent stntes, are adverse clalmants to 
such Insurance, and such Insurance company deposits the amount of such In- 
surance with the clerk of the court to abide the .iudgment thereof. Such 
court shall hâve the power to issue process to said clalmants, returnable as the 
court shall détermine, which shall be served by the marshal of the districts 
whereln the respective clalmants réside. Said courts shall hâve power to hear 
and décide upon the said bill of interpleader aecording to the practice in 
oquity. The court may discharge complainant from further llabllity upon pay- 
ment of such Insurance as directed less complalnants' actual court costs ; and 
the court shall liave power to mal^e such further orders and decrees as may 
be sultable and issue the necessary writs for the enforcement of its decrees: 
l'rovided, that in ail cases where a beneûciary is named in the policy, or when 
tlie same bas been assigned and wrltten notice thei'eof shall hâve been glveu 
to the company, the bill of interpleader shall be lilod lu the district where 
(such) the beneficiary may réside. 

It must be assumed that Congress had in contem])lation the office and' 
scope, extent and limitations, of the common-law interpleader as gen- 
erally recognized in the equity practice, and by this législation bas 
sought to confer upon the District Courts jurisdiction of spécial cases, 
and predicates that jurisdiction upon certain expressed conditions made 
primarily to appear. The statute, besides partaking somewhat of an 
innovation on the common law, authorizes extraordinary remédies, and 
should, I think, be construed so as to accomplish the purpose aimed at, 
yet, being limited to certain cases on certain conditions, those prerequi- 
site conditions enumerated in the act should be made to appear as pre- 
liminary to the exercise of jurisdiction. 

It is plain from the language of the statute that Congress did not in- 
tend to leave the matter of venue in such cases to the will of claimants. 
In order to protect the Insurance company from defending a multi- 
plicity of suits, the statute authorized the Insurance company to file its 
bill of interpleader in a District Court of the United States, "where it 
is made to appear by such bill that one or more * * * bona fide 
claimants against such company * * * réside within the jurisdic- 
tion of said court." This provision fixes the venue of the suit, in the 
district of résidence of either of the bona fide claimants, except in 
certain cases embraced in the last proviso of the statute. Undoubtedly 
if the statute had no further provision in it as to the venue of the ac- 
tion than that above noted, the Insurance company might file a bill of 
interpleader in any District Court of the United States wherein resided 
a bona fide claimant. Congress, recognizing that the claims of "bona 
fide claimants" may not stand on a parity, sought in the last provision 
of the statute to favor one class of claimants ; for it is provided that : 
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"In ail cases where a beneflc.iary or benefloiarlf» i are namccl • * * or 
where the same lias been asslgned and written notice tliereof shall bava 
been given to tlïe Insurance company * * * the bill ot interpleader shall 
be flled In the district where (such) the bénéficia ry * * » iimy réside." 

Hère the claim of the défendant Henderson is based upon an assign- 
ment, of which the insurance company had actual notice, which is 
made to appear by the bill of interpleader, with attached ex'hibits show- 
ing the insùrançe compaiiy a party to such assignment. The claim of 
the Rt. Rev. Edward P. Allen is based upon the last will and testament 
of the insured. , It can hardly be doubted that the intention of Con- 
gress in adding the last proviso to the statute was for the purpose of 
ilièeting suth a contingèncy. Its object was doubtless to reward the 
clairoant who had been dihgent, the claimant wlio had acted himself 
in order to receive the benefits of the insurance- company's obligation, 
as distinguished from the party who presumably had no knowledge of 
the benefits to be derived from the payment of the insurance policy 
until advised of the bequest after the policy had become payable. The 
party to whom the assignment was made, and accepted by the insur- 
ance company, received a vested right to the payment of the fund. 
This right to payment vested under such an assignment prior to death 
of the insured. Therefore the liability of the insurance company to 
the assignée was fixed. The payment only was subject to the happen- 
ing of an event which was certain, though the time thereof, the death 
of the insured, might be indefinite. In my opinion the venue of plain- 
tifïs' suit is clearly indicated in the proviso found in the last clause of 
the statute, in the nature of an exception, viz. : 

"Proyided, that in ail cases where a beneficiary or benefleiaries are named 
in the iwlicy, * * ♦ or where the same bas been asslgned and written 
notice thereof shall bave beeu given to the insurance company, * » * the 
bill of interpleader shall be filed in the district where (such) the beneficiary 
or benefleiaries niay réside." 

The record shows that Otto Joseph Dus had assigned the policy to 
Winifred Henderson, and notice thereof had been given to the insur- 
ance company The proviso would seem to recognize the résidence 
of the beneficiary named in the policy or his assignée designated to 
the company as fixing the district of proper venue for plaintiffs' suit. 
Interpreting the act as a whole, it is obvions that the word "the" was 
used by the lawmakers as the équivalent of "such." This meaning is 
consistent with, and more in harmony with, the apparent purpose of 
the act. 

The plaintiff failed to complète the jurisdiction of this court by not 
making the required deposit, the sine qua non for power in this court 
to issue process. The court is without jurisdiction of the subject- 
matter. The restraining orders will be dissolved, and the bill dis- 
missed. 
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HOWAED DUSTLESS DUSTER CO. T. CARLETON et aL 

(District Court, D. Connectlcut. October 6, 1916.) 

No. 1342. 

1» Tbadb-SIaeks and Tbade-Names (3=98 — Unfaib Competittotî — Eecovebt 
OF PRoms — SnowiNG of Lost Sai.es. 

A showing of lost profits in a trade-mark or unfalr compétition case Is 
not the foundation of plaintlff's riglit of recovery, and in an unfair com- 
pétition case plalntiff was entitled to recover profits ttiough it dld not 
show any lost sales. 
2. Teade-Marks and Tbade-Names <S=>93(1) — TJnlawful Compétition — Pre- 
bumption 

There waa a prima facle presumption that the sales of ail dust cloths 
by défendants bearing wrapper, packing, etc., infrlnging on the wrapping 
and packing of plaintlff's goods, and so constltuting unfalr compétition, 
were due to the wrapping, packing, etc., and any contrary évidence should 
hâve been produced by défendants. 
S. Tkade-Mabks and Tbade-Names <©=>98 — UNi.AWFtrL Compétition — Disai- 
lowance of Cost Items to Défendant. 

In a suit for unlawful compétition by selllng dustless dusters in wrap- 
per, packing, etc., resembling those on plaintlff's, the master properly dis- 
allowed ail cost items of the défendant which manufactured the infring- 
ihg goods, such défendant stating in its aflidavit that it was unable to 
Btate the exact profits on any one branch of goods manufactured, since 
damages In unfair compétition suits include ail sales made of the goods 
sold in the simulated trade-mark or package in violation of the original 
proprietor's rights, so that the question as to the exact profits of any one 
branch of the goods manufactured is immaterlal, especlally where It 
could not be ascertained with any reasonable certainty how much was 
due to the trade-mark and how much to the intrinsic value of the com- 
modlty. 

4. Trade-Mabks and Tbade-Names «8=598 — Unfaib Compétition — Pbima Fa- 
crE Account. 

In a suit for unfalr compétition by selling dustless dusters packed so as 
to slmulate plaintifï's, defendant's account and affldavit, presented before 
the master under Court Rule 63 (198 Fed. xxxvU, 115 C. 0, A. xxxvii), 
showing first, the amount of sales, second, that some profits were made 
and third, that defendant's treasurer could not more than estimate 
the amount, made a prima facie account for plaintifC, casting the burden 
of proof on défendant 

In Equity. Suit by the Howard Dustless Duster Company against L,. 
Clinton Carleton and the Tate Manufacturing Company. On défend- 
ants' exceptions to the report of the master. Order directed overruling 
the exceptions and confirming the report. 

See, also, 219 Fed. 913. 

Oliver Mitchell, of Boston, Mass., for plaintifï. 
Willard B. Luther, of Boston, Mass., for défendants. 

THOMAS, District Judge. This case is now before the court on 
défendants' exceptions to the report of the master, to whom it was 
referred after the entry of the interlocutory judgment awarding the 
plaintifï an injunction. The injunction was granted on the theory that 
although the défendant the Tate Manufacturing Company had the full 

«ssFor other cases lee Bam* topic & KBY-NUMBER In ail Ke7-Numbared DigesU & IndazM 
244 F.— 56 
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right to manufacture and sell its black dust cloth so long as it did not 
furnish it in a package resembling that of the plaintiff, yet — 

"If the Tate ÎManufiicturlng Company has made and sold its dust cloths to 
Carleton, which tlie latter sold, so that they may or hâve lieeii attually used 
by Oarleton so as to mislead the puhllc, it became a joint tort-feasor witli 
Carleton and is gnilty of eontributory Infringeiuent of plaintiff's rights, 
* * * the nieans of deceivlug purchasere giving a right of action." 

The défendants thereupon presented before the master their account 
in the form of débit and crédit, following the practice as directed in 
Equity Ruie 63 (198 Fed. xxxvii, 115 C. C. A. xxxvii), and no exam- 
ination was had vive voce or upon interrogatories, and no évidence 
was offered by the plaintifï. 

The master thereupon filed his report, finding profits due from the 
Tate Manufacturing Company in the sum of $434.63, and from Carle- 
ton in the sum of $90. The Tate Manufacturing Company has alone 
excepted to this report, filing two exceptions which raise substantially 
the following points : First, that the plaintiff, not having shown that 
it has lost any sales it otherwise would hâve made but for the acts of 
this défendant, is entitled to a merely nominal award for damages, andl 
is not entitled to recover any profits whatever; and, second, that the 
master erred in finding on the uncontroverted affidavit of the Tate Man- 
ufacturing Company, the same being incorporated in his report, that 
its affidavit of cost in connection with the manufacture of dust cloths 
was too indefinite and uncertain to be allowed as to any of its items, 
whereas most of thèse are entirely definite and ail are uncontradicted. 

[1] 1. The défendant bases its argument upon the erroneous as- 
sumption that the showing of lost profits in a trade-mark or unfair 
compétition case is the foundation of the plaintifï's right of recovery. 
In Benkert v. Feder (C. C.) 34 Fed. 534, Judge Sawyer held that there 
was no just analogy between the infringement of a patent for a ma- 
chine and a trade-mark (and trade-mark infringement is but a spécifie 
form of unfair compétition), and that the owner of a trade-mark is 
entitled to recover of an infringer, the profits arising from the sale of 
the spurious goods with the trade-mark impressed upon them, and is 
not limited to the différence between the price for which the spurious 
goods would sell with, and the price of the same goods without the 
trade-mark impressed upon them. In the course of his opinion (34 
Fed. at page 535), the learned judge said: 

'•To adopt as the measure of compensation for such Injuries the différence 
between the price for which the sirarious goods would sell without the trade- 
uiark and for whidi they will sell with it iniprinted thereon would be a moek- 
ery of justice. In niy judgmeut the infringer sliould at least account for the 
entire profits made upon the goods wrongfully «Qld with the trade-mark im- 
pressed thereon. And this is tlie rule established, after mature considération, 
in Graham v. Tlate, 40 Cal. 598 [6 Am. Rei). 0;39], and Sawyer v. Kellogg (C. C.) 
9 Fed. (101. QTiere may also be damages beyond the mère profits resulting to 
the owner of the trade-niark infringed, which he may recover. See, also Cod. 
Xrade-Marks, pars. 237, 246. I do not thlnk there is any just analogy with 
respect to profits and damages between the infringement of a trade-mark and 
a patent for an Improvement In a machine. A machine may embrace inven- 
tions for half a dozen Improvements, for each of which there is a patent held 
by différent Individuals. One machine might Infrlnge thein ail. In such case, 
each would be entitled to recover the profits attributable to his own inven- 
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tlon, and not tlie profits ruade uponthe machine as an entirety. Therc is no 
analogy to such a case on the infringement of a trade-mark. The iufringer 
fraudulently attaehing another man's property to his own occasions only a 
confusion of property with a view of taking advantage of tliat other's prop- 
erty. The trade-mark sells the whole article, liowever inferior or injurious 
in that particnlar, and prevents the sale of the owner's goods of cqual amonnt. 
At least that Is the fraudulent purpose, and the natural tendency, whether 
always aecomplished or not ; and the injured party should hâve at least tho 
Avhole profit resulting from the wrongful act, and such I uuderstand and hold 
the rule to lie. The damage niay be niucli more arising from destroying the 
réputation of the owner's goods." 

This opinion was subseqtiently affirmed by the Circuit Court of Ap- 
peals for the Ninth Circuit in 70 Fed. 613. 

To the same eiïect i.s the décision of the Sttpreme Tudicial Court of 
Massachusetts in Reading Stove Works v. Howes, 201 Mass. 437, 87 
N. E. 751, 21 L. R. A. (N. S.) 979, where it is held that a manufacturer 
of détachable parts of stoves, Avho wrong-fully sells such parts as the 
product of another manufacturer by making them with the trade- 
mark and tradc'-name of such other manufacturer, is liable in a suit in 
equity to account for the entire profits, if any, which he has derived 
from the sale of parts bearing the infringing marks. Another case 
directly in point is W. R. Lynn Shoe Co. v. Auburn-Lynn Shoe Co., 
100 Me. 461, 62 Atl. 499, 4 L. R. A. (N. S.) 960, where it is held, as 
well settled, that the profits recoverable in equity for unfair compéti- 
tion are governed by the same rule as the cases of trade-marks, and 
that: 

"ThB' rule -which now prevails in the equity courts, respecting the wrong- 
doer's accountahility for the 'profits and damages' resnlting from his unlaw- 
ful acts, requires the master not only to take an account of ail profits made 
by the défendant, but also to make an incpiiry in regai'd to ail damages sus- 
tained by the plaintiff on aecoinit of the defendant's wrongful acts. and since 
it caimot be ascertained with any reasonable cei'tainty how mueh of the 
profit is due to the trade-mark and how much to the intrinsic value of tho 
commodity, the whole will be awarded to the plaintiff. It is equally well set- 
tled that the profits recoverable in equity for unfair compétition are governed 
by the same rule as in cases of infringement of trade-marks, and are not lim- 
Ited to such as accrue from sales in which it is shown that the customer is ac- 
tually deceived, but include ail niaUe on the goods èold in the simulated dress 
or package, and in violation of the rights of the original proi)rietor. Fairbank 
Co. y. Windsor [O. Cl 118 Fed. 06; Benkert v. Feder [C. C] 34 Fed. 5.'54; Wil- 
liams V. Mitchell, ItXi Fed. 1(J8 145 C. C. A. 2(!.5] ; Sawyer v. Kellogg [C. C] 9 
Fed. 601 ; Saxlehner v. Kisner & Mendelson Co., 179 lî. S. 19 [21 Sup. Ct. 7, 
4.5 L. Ed. 601 ; Singer Mfg. Co. v. .June Mfg. Co., 163 U. S. 169 [16 Sup. Ct. 
1002, 41 Ta Ed. 118] ; Graham v. Plate, 40 Cal. 59;i [6 Am. Rep. &39] ; Averv v. 
Meikle, 8.5 Ky. 435 [3 S. W. 609, 7 Am. St. Rep. 604J ; Mclx-an v. Fleming, 96 U. 
S. 437 [(245) 24 L. Ed. 828]." 

Other décisions bearing out this proposition are Régis v. Jaynes, 191 
Mass. 245, 249, 77 N. E. 774; Lever v. Goodwin, 36 Ch. Div. 1; 
Hamilton Shoe Co. v. Wolf Bros., 240 U. S. 251, 261, 36 Sup. Ct. 269, 
60 L. Ed. 629. 

Under this rule it seems clear that there was no error on the part 
of the master in refusing to rule that the plaintiff, not having shown 
that it would bave sold to any of the parties to whom Carleton sold, is 
not entitled to recover any profits whatsoever. 

[2] Moreover, there was the prima facie presumption that the sales 
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of ail dust cloths bearing the infringing wrapper, packing, etc., were 
due to the wrapping, packing, etc., and any évidence to the contrary, 
if such there was, should hâve been prodticed by the défendants, for 
they are the only persons who know the facts, or could make the proof . 
[3] 2. In my opinion the master did not err in disallowing ail 
cost items of the Tate Manufactnring Company. In its affidavit it stat- 
ed that it was unable to state the exact profits on any one branch of 
goods manufactured, and the master's conclusion was that this state- 
ment was "so indefinite and uncertain * * * as to render it ut- 
terly impossible to détermine with any approach to accuracy any ap- 
proximation of the profits." As was said by Tudge Sawyer in Benkert 
V. Feder, supra: 

"The trade-mark sells the whole article, however Inferior or injurions iu 
that partidular, and prevents the sale of the owner's goods of equal amount," 
and "the injured party should hâve at least the whole profit resulting front 
the wrongful act." 

The vice of the defendant's argument is that it erroneously assumes 
that the profits recoverable in equity for unfair compétition do not in- 
clude ail sales, and are limited to such as accrue from sales in which it 
is shown that the customer is actually deceived. The authorities cited 
show that this is not the law, but that the damages do include ail sales 
made of the goods sold in the simula ted trade-mark or package, and 
in violation of the rights of the original proprietor. If that is so, the 
question as to the exact profits on any one branch of goods manufac- 
tured is immaterial. Especially is this the case hère, where it cannot 
be ascertained, with any reasonable certainty, how much of the profit 
is due to the trade-mark and how much to the intrinsic value of the 
commodity. 

[4] The real fact is that the facts admitted by the défendant in its 
account and affidavit made a prima facie account for the plaintifif, 
viz. : (a) The amount of sales ; (b) that some profits were made ; and 
(c) the defendant's treasurer was unable, from the books or otherwise, 
to more than estimate the amount of profits, and the défendant bas not 
discharged itself of the burden of proof cast upon it. 

Let an order be entered overruling the exceptions and confirming the 
report of the master. 
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In re D. & E. DEESS CO., Inc. 

(District Court, S. D. New Yorlv. June 26, 1916.) 

Bankruptcy <®=520(1) — (Jbneral Assignuekt Followed by Pétition — Ex- 
clusive JUHI.SDICTION OF DISTRICT CoURT. 

Wliere a gênerai iissijçnnient for the beneilt of creditors is followed by 
an involiintiiry pétition In l)anlvruptcy agaiust the assignor, tlie fédéral 
Di.strict Couit in l)anljrnptcy obtalns exclusive jurisdiction, and li«s pow- 
er to reino\-<> the assignée, irrespective of his good faitli and standing, 
and to ap])oint a receiver, if such course will be a better assurance of a 
satisfactory administration. 

In Bankruptcy. In the matter of the D. & E. Dress Company, In- 
corporatecl, alleged banknipt. On motion to remove an assignée for 
the benefit of creditors and to appoint a receiver in the bankruptcy 
proceeding. Motion granted. 

James N. Rosenberg and Maurice Shaine, both of New York City, 
for the motion. 

Louis H. Strouse and Rudolph Marks, both of New York City, op- 
posed. 

AIAYER, District Judge. This is a motion to remove an assignée 
for the benefit of creditors and appoint a receiver in the bankruptcy 
proceeding. The assignée is a reputable member of the bar and ex- 
perienced in the practice of the bankruptcy law, and there is not the 
slightest suggestion in the moving papers that the assignée is other than 
an upright and ca])able practitioner. The motion is brought essen- 
tially to invoke a décision from this court, in view of the constantly 
increasing practice of making gênerai assignments for the benefit of 
creditors. This practice is condemned by many reputable merchants, 
and I annex to this opinion communications from the Merchants' As- 
sociation and the Merchants' Protective Association, and I am satis- 
fied that other well-recognized trade associations entertain, from the 
practicai standpoint, the same views as are expressed in thèse two 
communications. 

It is désirable not to temporize with a situation of this kind, and 
therefore I am glad that this case présents a state of facts, where the 
court is called upon to place its décision upon broad grounds. There 
are some incidental questions, which are not waived ; but thèse I need 
not consider, in view of the ground upon which my décision will rest. 

On June 19, 1916, the assignée was requested by the attorney for 
the bankrupt to serve as assignée for the benefit of creditors under a 
gênerai assignment. At that time the assignée had met the attorney 
for the bankrupt for the first time, and this request came from the 
attorney for the bankrupt presumably largely because of the expérience 
of the assignée in matters relating to gênerai assignments in bank- 
ruptcy. The assignée having consented, the gênerai assignment was 
made to him. Thereafter a pétition in involuntary bankruptcy was 
filed. This pétition was not a so-called friendly pétition, but was a 
hostile pétition, filed at the instance of creditors who presumably 
preferred to see this administration conducted under the fédéral stat- 

®=>For other cases see same topic & KEY-NUMBER io ail Kev-Numberad Digests & Indexes 
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ute rather than the state statute. The motion for the appointment of 
a receiver was made by an independent creditor, in the sensé of a 
creditor not one of the three petitioning creditors. 

We hâve thus a case where no suspicion can arise because of pré- 
viens relations between the parties, where the assignée was not in any 
manner theretofore connected either with the assigner or his attorncy, 
and where there has not been any doubtful act relating to the making 
of the 'gênerai assignment, but where creditors désire that the ad- 
ministration from start to finish shall be conducted in accordance Avith 
the practice and rules of this court and under the supervision incident 
thereto. 

Judge Augustus N. Hand, in Matter of Fédéral Mail & Express 
Co. (D. C.) 233 Fed. 691 (which will probably be filed contemporane- 
ously herewith), has carefullv analyzed and considered the Oakland 
Lumber Company Case, 174 Fed. 634, 98 C. C. A. 388, which, in the 
opinion of many members of the bar, has stood in the way of this 
court acting to remove assignées. I agrée with Judge Augustus N. 
Hand that, if a gênerai assignment is followed by a pétition in bank- 
ruptcy, this court obtains exclusive jurisdiction. 

I am satisfied that, in view of the Gutwillig Case (D. C.) 90 Fed. 
475, and 92 Fed. 337, 34 C. C. A. 377, and the expression in In re 
Watts & Sachs, Petitioner, 190 U. S, 1, 23 Sup. Ct. 718, 47 L. Ed. 
933, and the purpose, intent, and structure of the Bankruptcy Act, this 
court has power to remove an assignée under a gênerai assignment, 
entirely irrespective of the personnel of the assignée, and has power to 
appoint a receiver, if, in its opinion, such course will be a better as- 
surance of a satisfactory administration. 

In addition to what is set forth i^ Judge A. N. Hand's opinion, there 
are many practical reasons which are entitled to strong considération. 
In this jurisdiction the prompt and efficient action of a receiver often 
results, not mérely in afSrmative benefit to the estate, but in preventing 
fràudulent and criminal acts, such as the removal or concealment of 
assets. In my own expérience I recall a number of such instances. 
Where a.n assignée is selected by the assigner, it is but natural that the 
creditors should not hâve the same confidence in the administration of 
the estate as; they would hâve if the administrator were either an in- 
dependent appointée of the court, or some one appointed as the resuit 
of a practically iinanimous recemmendation pf reliable creditors. 

In tlie case at bar it is asserted that the alleged bankrupt made a 
written statement in July, 1915, to a commercial àgency, in which it 
claimed to hâve total assets of $30,400, to owe only $12,900, and to 
ha,ve a net worth of $17,594. The présent condition of the bankrupt's 
assets'is such that within one year its entire surplus has been wiped 
eut, and thus the case is one which, according to the face of the al- 
légations, requires serions inquiry. 

An exceedingly arinoying practice has developed by which, after the 
making o£ the gênerai assignment, this court is nevertheless appealed 
to, either by the assignée or by creditors, to assist in the speedy ad- 
ministration of the estate, which often is both necessary and important 
in connection with summary proceedings by landlords, sales of perish- 
able or seasonal stocks, and the like. 
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By virtue of tlie Eankniptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
544), and the rules and practice of this court, a complète machinery 
lias been erected. There are several standing référées, whose familiari- 
ty with the subject-matter enables them to pass promptly upon ques- 
tions referred to them as spécial masters ; the office of the clerk is 
peculiarly eciuipped to deal with ail matters coming before it in con- 
nection with the Bankruptcy Act ; various charges and fées, when net 
regulated by statute, are regulated by court rules ; certain limitations 
are placed upon attorney's fées, either by rule or by practice ; a defl- 
nite scale of charges is provided in respect of the officiai auctioneer; 
a spécial day is set for motions in bankruptcy, and one member of the 
court is assigned to matters coming up in bankruptcy, and is available 
at any time for that purpose. 

With a limited nnmber of judges, ail of whom are familiar with the 
subject-matter, and especially with the administrative side of the 
Bankruptcy Act, it is possible to obtain quick action when necessary, 
and to liave prompt hearings, on a notice so short as an hour or less, 
if deemed désirable. Sales cannot be made without appraisal, and the 
amount realized must be at least 75 per cent, of the appraised value, 
Attorneys may only act for receivers upon satisfying the court that 
they hâve no interest inconsistent with such service. Certain other 
rules, such as advertisement before sale in two standing designated 
papers, are intended to safeguard a proper administration. 

Under the state law (Consol, Laws N. Y,, c, 12) there is no express 
provision requiring appraisals, the fées of assignées under the statute 
are not to exceed 5 per cent, of the whole amount which will come into 
the hands of the assignée, with a minimum fee of $200 and up to 10 
per cent, allowed, in the court's discrétion, where the business is con- 
tinued, as contrasted with the lesser fées provided for by the Bank- 
ruptcy Act. The compensation of state court référées rests in the dis- 
crétion of the court, and there are no standing référées, I ani told, 
also, that surety Ixjnds charge heavier premiums on assignee's bonds, 
due probably to the fact that, where an administrator is not selected by 
the court, the moral hazard is greater. The procédure on sales in 
the state courts takes much longer and is more compli'cated than that in 
the fédéral courts, and the resuit is that apjjHcations are frequently 
made to the fédéral courts for leave to sell on the ground that longer 
delay will be prejudicial to the interests of the estate, 

There are many practical points which must be considered in con- 
nection with the administration of bankrupt estâtes, The problem is 
naturally not so great in .smaller communities. Hère, however, the 
cost of heavy rentals, insurance, when it can be obtained, proper pro- 
tection, either in the way of burglary insurance or custodians, ail 
combine to render an expéditions administration vital to the welfare 
of creditors. 

Much more could be said, but enough bas been pointed out to show 
that, where the estate is ultimately to be administered in bankruptcy 
(and such is the case in nearly every instance), it is désirable that the 
administration should be in the bankruptcy court from the outset, and 
that the gênerai assignment practice, which in some instances, at least, 
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is merely a device, should be discouraged in so far as this court has 
jurisdiction. 

I do not wish for a moment that any one should construe what has 
been hère said as doubting the ability and désire of the state courts 
to administer insolvent estâtes to the best possible advantage ; but the 
state courts labor under the disadvantage of a statute which is not 
nearly as effective as the Bankruptcy Act, and probably labor aiso 
under certain practical disadvantages. 

Any one familiar with the long and varied motion calendars at 
Spécial Term, and the assignment of judges to différent parts of the 
court, niust realize that the state court judges hâve not the opportuni- 
ty for that continuous attention which is possible in a court composed 
of only four judges, who, among other things, by reason of their small 
nUmber, are able to consult frequently and to adopt a practically uni- 
form practice, not only in respect of larger questions, but also in re- 
gard to smaller détail. 

In order not to disturb existing conditions, this décision will be 
regarded as not rétroactive, in affecting cases where gênerai assign- 
ments were made prior to the date of that in the case at bar. I may 
also add that there may, of course, be cases where the sélection of 
an assignée at a meeting of reliable creditors may be had under cir- 
cumstances practically équivalent to the élection of a trustée; but, 
reserving the discrétion which may be necessary for exercise in any 
given case, I announce the gênerai policy of removing assignées and 
appointing receivers in their stead, quite irrespective of the good faith 
and standing of the assignée. This I think is the only means whereby 
the Bankruptcy Act can be carried out in accordance with its intent 
and spirit. In order to make perfectly plain that the course pursued 
in this case is in no manner a reflection on the assignée, I hâve ap- 
pointed his partner as the receiver; but this, of course, will not be 
a précèdent. 

Tlie motion is granted. 



In re NEWBOLD. In re HORSLEY. In re WOMAN'S SHOP. 

(District Court, D. Utah. July 7, 1917.) 

Nos. 4550, 4682, 4698. 

1. Cr.EBTî9 or CoTJETs <S=>54 — Disteibution — Commission to Clehk of Couiît. 

The clerk of the District Court is not entltled to any commission, wliere, 
under order of court, he distrlbutes the considération deposited on a com- 
position in banlcruptcy. 

2. Bankbuptcy <©=38&— Distribution of Compositions — Powbb of Coubt. 

Tlie clerk of the District Court is not charged with the distribution 
of the considération in cases of compositions, except under a spécial 
order of the court, as Bankr. Act July 1, 1898, c. 541, g 12, subsec. "b," 
30 Stat. 549 (Comp. St. 1916, § 9596), providing for the confirmation of 
compositions, and subsection "e," providing that on confirmation the con- 
■ sideration shall be dlstributed as the judge shall direct, and General 
Order No. 29 (87 Fed. xll, 32 O. C. A. xll), put such considération in the 
control and direction of the court, and the référée in bankruptcy, eiititlod, 

a=3For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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under the statute, to one-half of 1 per cent, commission ïipon the amount 
distributed, sliould hold the considération in a composition case pending 
the confirmation, and should be designated to malie the distribution and 
a report thereon. 

In Bankruptcy. In the matter of the distribution of the considéra- 
tion upon a confirmation of compositions in bankruptcy in the cases of 
Joseph N. Newbold, D. H. Horsley, and the Woman's Shop, invol- 
untary bankrupts. Demand of clerk of District Court for 1 per cent, 
commission on the amounts deposited on compositions, and for receiv- 
ing, keeping, and paying out the same, denied. 

Booth, L,ee, Badger & Rich, D. A. Skeen, Gillette, Gustin, Brayton 
& Clufï, Thomas O. Sheckell, and H. S. Daynes, ail of Sait Lake City, 
Utah, for claimant. 

JOHNSON, District Judge. The question bas been raised in a num- 
ber of cases in bankruptcy whether or not the clerk of the court is en- 
titled to charge 1 per cent., or any amount, for the distribution of the 
considération paid in compositions effected in bankruptcy proceedings, 
or whether it is necessary that such distribution be made by the clerk of 
the court. I hâve reached the following conclusions respecting the 
above questions: 

[1] First. That the clerk is not entitled to charge a 1 per cent, 
commission, or make any charge whatever in such matters, when he 
acts as distributing agent under the direction of the court. I reach 
this conclusion upon the considération that the bankruptcy statute 
nowhere provides for such a charge by the clerk, while it does pro- 
vide for a spécifie charge or allowance, under certain conditions, to be 
made to a trustée in bankruptcy, and in ail cases to the référée. 

[2] Second. I do not find that the clerk is charged with the duty of 
making the distribution of the considération in cases of compositions, 
and I am of the opinion that the law does not contemplate that such 
distribution shall be made by him, except under a spécial order of the 
court made in any particular case. Section 12, respecting compositions, 
subsection "b," pro vides : 

"An application for rlio confirmation of a composition may be flled in the 
court of bankruptc.v al'tci', but not l)etore, it lias been accepted in writing by a 
majority in number of ail creditors whose claims bave been allowed, whicli 
number must reprosciit a majority in amount of such claims, and the consid- 
ération toile paid by rlic bankrupt to bis (.-reditors, and tlie mouey necessary to 
pay ail debts wbich bave priority and tbe cost of the proceedings, hâve been 
deposited in sucli place as shall be designated by and subject to the order 
of the judge." 

Under the paragraph above quoted the bankrupt is required to de- 
posit the agreed considération "in such place as shall be designated by 
and subject to the order of the judge." Congress evidently intended 
that, bef ore an application for the confirmation of a composition should 
be filed in the court, the bankrupt must place the considération to be 
paid by him to his creditors subject to the order of the judge of the 
court and in such place as the court should designate. There is noth- 
ing in this section which indicates that the court is limited to the 
désignation of any particular place, as, for instance, a United States de- 
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positary, or to the clerk ; the purpose evidently being to make the con- 
sidération available for the benefit of the creditors in case a confirma- 
tion of the composition by the court is made. 
Subsection "e" provides : 

"Upon the confirmation of a composition, the considération sliall be dis- 
tributed as the judge shall direct, and the case disniissed." 

Considering the two subsections above quoted together, it appears 
that it was the intention of Congress that the considération to be paid 
by the bankrupt to his creditors should, from the time of the fihng of 
liis application for confirmation, be subject to and under the control 
of the jiidge of the court, and by the court held for the creditors at 
sucli place (or by such person) as the judge should designatc. and 
that, on the confirmation by the court, the considération so held sub- 
ject to the order of the judge should be distributed in such manner and 
by such person as the judge shall direct. It is apparent that there is 
no limitation placed upon the court, or the judge, as to the person 
by whom the considération shall be distributed. The considération 
may be, and oftentimes.is, in property other tlian money, and the distri- 
bution of such property would consist of its manual delivery to the 
varions creditors entitled thcreto, and there is no occasion, I apprehend, 
for making any distinction with respect to the distribution of property 
other th^n money and money itself when it constitutes the considération 
to be received by the creditors. 

General Order No. 29 (89 Fed. xiî, 32 C. C. A. xii) has no application 
to, and was not inteiided to apply to, the considération paid upon a 
composition, inasmuch as the court is not limited to a depositary 
designating a place where the considération shall be deposited by the 
bankrupt for the benefit of his creditors before the filing of his appli- 
cation for confirmation of composition : nor do I think rule No. 63, 
which provides that the distribution of the deposit shall be made by 
the clerk of the court, etc., is or was intended to be other than sugges- 
tive. I am of the opinion that the judge of the court is at liberty to 
designate any suitable place or person to hold the considération pend- 
inij confirmation, and is at liberty to designate any suitable person to 
make the distribution after confirmation. 

As a matter of practice I think the référée in bankruptcy who has 
the matter in charge, and who, under the statute, is entitled to one-half 
of 1 pcr cent, commission upon the amount distributed, is the person 
who should hold the considération pending the confirmation, and should 
be designated afterwards to make the distribution. When the whole 
fund, or other property, has been fully distributed, and any remaining 
funds or property returned to the bankrupt, if such is the case, the 
référée should make a fuU report, and rcturn the same, with vouchers 
attached, to be filed with the original papers, as is the rule in regular 
bankruptcy proceedings. 

The proceedings now pending in this court involving the matters 
above discussed will be disposed of in the manner as above suggested. 
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EUBAXKS V. SOUTHERN RY. CO. 
(District Court, S. D. Florida. August 29, 1917.) 

1. Carriers (S=}2?à — Contraoïs — Validity — IjAw Govekning. 

The validit.v ôf a contract niade iii Ploridu by plalntlff, a Pullman Com- 
pany employé, exeinptliig aiiy vuilroiid compuiiy over wliose Une the car 
on whioli lie was euiployed uiislit run from liability on uecount of any 
Personal injury to hini, wheu brouglit in question in an action in a 
fédéral court in Florida, is to be deterniined by tlie law of tliat state, 
althougii tlie in.iui'y sued for was sustained in anothpr state. 

2. Cabrikks ig=3307(5) — Injury to Pulmian Porter — Contract Exemption — 

Validity. 

Cen. ,Sr. Fia. § "US, providing that a railroad conipany shall be liaWe 
for uny damage done to persons by tlie runiiing of its trains, or by its 
employés, unless absence of négligence is shown, does not déclare a pub- 
lia policy of the state, which l'enders void a provision in the contract of 
ein{)U)yment of a l'ulliuan ixirter, exempting any railroad Company over 
Miiose Unes the «-ar on ^^•hic^l he is employed may run from liability on 
account of any injury to liim, and in the absence of statute, or a décision 
of tbe Suprême Court of tlie state, establishing such a public policy, sucli 
a contract is valid. 

At Law. Action by E. F. Eubanks against the Southern Railway 
Company. On demurrer to third amended plea. Demurrer overruled. 

Miller & Fowler, of Jacksonville, Fia., for plaintiff. 
John C. Cooper & Son and Martin H. Long, ail of Jacksonville, 
Fia., for défendant, 

CALL, District Judge. This cause cornes on to be heard upon the 
-demurrer to the third amended plea. On February lOth, last, a de- 
murrer to the third plea was sustained (by mistake called "second"). 
By the mémorandum then filed I reached the conclusion that the con- 
tract set up was void, being against the public policy of this state. By 
the filing of the amended plea, and demurrer thereto, that question is 
again investigated. 

Robinson v. B. & O. R. R. Co., 237 U. S. 84, on page 91, 35 Sup. 
Ct. 491, on page 492, 59 L. Ed. 849, is relied upon by the défendant to 
sustain its contention that the contract set up is a bar to plaintifï's re- 
covery. Justice Hughes uses this language : 

"It is also clear that unless coudeniued by statute, tlie contract [meanlng 
the very contract hère set out in the iileaj was a valid one and a bar to 
l'ecovery." 

This case holds the plaintiff therein was neither a passenger nor an 
employé of the railroad company, and was followed by the Circuit 
Court of Appeals of the Seventh Circuit, in 1915, in Lindsay v. C. B. 
& Q. R. R. Co., 226 Fed. 23, 141 C. C. A. 131. 

[1] The point is made in defendant's brief that the question of the 
validity of the contract shall be tested by the law of Georgia, the place 
of the happening of the accident, rather than by the law of Florida, 
the place the suit was brought. The décisions of the Courts of Appeals 
are not uniform on this subject, but I feel that the décision of the 
Circuit Court of Appeals for the Fifth Circuit, in Mexican Nat. R. R. 

^s:oFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Co. V. Jackson, in 118 Fed. 549, 55 C. C. A. 315, is to be followed by 
me in the décision of this case. The contract in question is a Florida 
contract, and the suit is brought in this court, sitting in Florida. 

The plaintifï contends that the contract is void, because it violâtes 
the public policy of the state as exemplified by the statute law, and 
cites many cases from other states to sustain such contention. This 
question has never been directly adjudicated by the Suprême Court of 
Florida, under section 3148 of the General Statutes. That section pro- 
vides that a railroad company shall be liable for any damage donc to 
persons by the running of the locomotives or cars or other machinery 
of such company, or for damage done by any person in the employ of 
such company, unless the company shall make it appear that their 
agents hâve exercised ail ordinary and reasonable care and diligence ; 
the presumption in ail cases being against the company. 

Sections 3148 and 3150 provide for the apportionment of damages 
and liability for injury to employés. The presumption spoken of in 
section 3148 refers to négligence. Section 3150, as to employés, has a 
provision that no contract to limit the liability therein provided for 
shall be vaHd ; but this provision has no référence to the liability de- 
clared in section 3148. Nor do I think can it be appealed to to déter- 
mine the policy of the state in regard to such contracts. The Suprême 
Court of Florida, in A. C. L. R. R. Co. v. Beazley, 54 Fia. 311, 45 
South. 761, says : 

"A contract is not vold, as against public policy, unless it is injurions to 
the interests of tlie publie or contravenes some establislied interest of So- 
ciety. It is the province of a court to expound the law only, not to speculate 
upon what is the best, in its opinion, for the advantage of the community ; 
hence the public policy of a state or nation should be determined by its Con- 
stitution, laws, and judicial décisions. * * * Judieial trlbunals should 
hold themselves bound to the observance of rules of extrême caution when 
called upon to déclare a transaction vold on the grounds of public policy, and 
préjudice to the public interest must clearly appear before a court would be 
warranted in pronouncing the transaction vold on this account." 

This quotation is from the fourteenth headnote. 54 Fia. on page 
314, 45 South. 761. Thèse headnotes are prepared by the justice ren- 
dering the opinion, and are therefore authority. In this case, which 
was that of employé brought under section 3150, the court held (head- 
note 15) a benefit contract, by which the receipt of certain benefits 
should relieve the railroad of responsibility for an injury, was not void 
as against public policy — and that, where the section under which the 
suit was brought contained the provision that no contract which re- 
stricts the liability shall be légal or binding. 

[2] In the absence of any décision of the Suprême Court of Flor- 
ida, on the public policy of the state, as indicated by the adoption of 
section 3148, General Statutes, I am to arrive at that public policy by a 
considération of that section, and the principle that ail parties who are 
sui juris are free to make whatever contracts they please, so long as 
no fraud or déception is practiced, and the subject-matter légal and not 
immoral. With thèse rules as guides, what is the effect of section 
3148? It is, as I understand the décisions of the Suprême Court of 
Florida construing the section, a déclaration of the common-Iaw lia- 
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bility, with the addition that the presumption of négligence is cast upon 
the défendant, and it must meet and overconie this presumption by 
showing that its agents and servants exercised ail ordinary and reason- 
able care and diligence. 

There is no inhibition hère on the right to contract as to liability 
for injury. Nor does the plaintiff occupy the relation of passenger to 
the défendant, as before seen. I can find no law of Florida which évi- 
dences the policy of the state to make such contracts void, and under 
the décision in Robinson v. B. & O. R. R. Co., supra, such a contract 
is valid, unless forbidden. 

I am of opinion, therefore, that the amended third plea states a good 
défense to the action. 



COMMUNITY CHAUTAUQUAS, Inc., r. CAA'IORLY et al. 
(District Court, D. Vermont. July 28, 1917.) 

1. Health <S=3ll — Régulations by Boards of Healtif — Review bt Couht.s. 

Régulations made by a state board of liealth under législative au- 
thority may be reviewed by the courts only ui)on tlie question of thelr 
reasonableness, and if a responsible, honest, and pre.sumably reasonable 
body of professional opinion is l'ound on the side of the régulation, it 
niust be upheld. 

2. Constitutional Law <@=»117 — Health ©=21 — Obligation of Contracts 

— Police Powers of States. 

A régulation promulgated by a state board of health, couiposed of phy- 
sicians from différent localities In the state, prohlbiting "fairs, Chautau- 
quas, Street carnivals or cireuses" until further notice, when based on the 
professional opinion of the members of the board that such gatherings 
are llkely to cause the spread of infantile paralysis, is a reasonable régu- 
lation within the police powers of the state, aud not invalid as in viola- 
tion of the constitutional provision agalnst impairuient of the obligation 
of contracts, although its effect may be to prevent tho performance of 
contracts 

3. Constitutional Law <S=>63(2) — Législative Powers — DeleTgation to Lo- 

cal AUTHORITIES. 

Laws 1917, Vt., c. 194, authorizing local health ottlcers to "torbid and 
prevent the asseuibling of people in any place where the state board of 
health deems that the public health and safety so demand," held not 
unconstitutional as a délégation of lawmaking powers. 

In Equity. Suit by the Community Chautauquas, Incorporated, 
against Charles S. Caverly and others. On motion for preliminary 
injunction. Denied. 

Motion to continue restraining order and for preliminary injunction. Ac- 
tion to restraln the enforceraent of an order of the hoard of health. of the 
state of Vermont, order dated July 17, 1917, and directing that "no fairs, 
Chautauquas, street carnivals or cireuses be held in the state of Vermont 
until further notice." 

Plaintiff owns and glves that forui of entertalnment known as a Chautau- 
qua, and bas made a large number of contracts to glve such entertainments 
in the state of A'ennont during the présent sunnner season. This order of the 
board of health prevents ail persons from attending thèse performances 
and so in effect prevents the performances themselves. It bas been assuuied 
by the parties that the order in question not only does this, but terminâtes 
the contracts themselves, or so abrogates them as to intlict upon plaintiff a 

®=>For other cases Bee Bame topic & KEY-NUMBBR in ail Key-Numbered Digeats & Indexes 
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total loss of tlie amonnts expended in prepnring to glve said entertalnments 
in pursiianoe of said contracts. It was admitted that the reason for tlie 
order of the board of health was, and is, as set forth in tlie order Itself, to 
wit, a belief that "large gênerai gatherings of people * * * hâve dis- 
tribnted" the infection of infantile paralysis. , It was not alleged in the 
bill, nor urged in argument, that the défendants (who are ail the health 
«fflcers in the state in régions in which it was intended to hold chautnminasi 
were actiinted by any malice or intended, wantonly or otherwise, to injure 
plaintiff, but solelj' by thelr own opinion of what is désira l)lefroni a sanltary 
and prophylactic standpolnt. 

Dunnett & Shields, of St. Johnsbury, Vt., for plaintiff. 
Herbert G. Barber, Atty. Gen., for défendants. 

HOUGH, Circuit Judge (after stating the facts as above). The sole 
ground of jurisdiction set up in this bill is diversity of citizenship, and 
the prayer of the bill is that défendants "be restrained froni making 
or enforcing any order designed to prevent the performance of the 
contracts" of plaintifï to give cKaiitàuquas in Verniont. The reason 
of the bill and this prayer is that the order in question "unjustly dis- 
criminâtes against the plaintiff and against the èntertainments to be 
given by the plaintiff." It appears from argument, however, that the 
discrimination complained of is not thought to rest upon any personal 
préjudice against plaintiff or its èntertainments, but upon the prop- 
osition outlined in the bill, asserted in affidavits, and presented in ar- 
gument, that public gatherings induced by an intellectùal entèrtain- 
mént such as a qhautaCîqùà do not tend to spread infection, and that 
such is the opinion of sortie doctors. 

[1] Thus the question primarily presented to this court is whether 
the professional opinion of a board of doctors, honestly exercised, 
shall be overturned by the chancellor on the grourid that it is "unrea- 
sonable." It is said that State. v.,.Speyer, 67 Vt. 502, 32 Atl. 476, 29 
L. R. A. 573, 48 Am. St. Rep. 832, upholds this view. Undoubtedly 
there are cases (and the case cited is one of them) wherein police reg^ 
ulations cannot be held justifiable "unless there are reasonable grounds 
for a belief that the necesSary protection of the public health" re- 
quires their passage. This is a simple doctrine, and means no more 
than that it is the duty of the court to examine into the facts of every 
case, and if a responsible, honest, and presumably reasonable body of 
professional opinion is found on the side of the régulation, it is thç 
duty of the court to uphold it. even though the chancellor shoulden- 
tertain the view of professional dissidents. 

The' point is not whether the court agrées with the professional con- 
clusion of a body of doctors, or engineers, or clergymen, but whether 
it is évident that the jirofessional view is a reasonable view for men 
of the proper profession to entertain. They may be wrong, but is 
there any reasonable probability of their being right? If that question 
is answered in the affirmative, the professional régulation cannot; be 
said to be unreasonable, as a matter of law. This is the view taken 
in State v. Morse, 84 Vt. 387, 80 Atk 189, 34 h- R. A. (N. S.) 190, 
Ann. Cas. 1913P>, 218, and the whole matter is coyered by the re- 
m.'i'-ks f'f Holmes. !.. ouoted. at ]:iage 397, from Laurel Hill Cemetery 
V. San Francisco, 216 U. S. 358, 30 Sup. Ct. 301, 54 h- Ed. 515. 
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I am therefore not called upon to corne to any conclusion as to 
whether the propagation of poliomyelitis is actually assisted by crowds, 
but I am persuaded: (1) That a very responsible body of professional 
opinion is that way ; (2) that the Vermont board of health shares that 
view ; (3) that it has just as much right to entertain that view as I 
hâve to entertain an o|)inion upon a point of law ; and (4) that such 
a point of view cannot be held to be unreasonable. 

[2] Although the bill does not in terms rest.upon any constitutional 
point, such point is necessarily presented. Tlius tlie bill prays to hâve 
certain contracts preserved — prescrved from what? From an exercise 
of the police power of the state in accordance with a responsible body 
of professional opinion. An act of the Législature thus impairing a 
contract is not unconstitutional. Manigault v. Ward (C. C.) 123 Fed. 
707, affirmed 190 U. S. 473, 26 Sup. Ct. 127, 50 h. Ed. 274. That the 
prévention of disease, or its spread, by any means based on responsible 
médical opinion is a compétent and constitutional exercise of police 
power is a proposition so plain as scarcely to require citation. The 
Législature miglit bave said that there should be no gatherings at ail 
except by license (Davis v. Commonwealth, 167 U. S. 43, 17 Sup. Ct. 
73L 42 L. Ed. 71). and discrimination or classification is frcquently 
based, not on médical opinion, but merely on matters of taste. Of 
this perhaps the best illustrations are the "Ice Cream Cases," of which 
Hutchinson Ice Cream Co. v. lowa, 242 U. S. 153, 37 Sup. Ct. 28, 61 
L. Ed. 217, Ann. Cas. 1917B, 643, is the latest so far as I know. That 
the board of health acted within its statutory authority is, I think, plain 
from chapter 194, Vermont Laws of 1917, which explicitlj' authorizes 
local health officers (such as most of the défendants herein) to "for- 
bid and prevent the assembling of people in any place, when the state 
board of health deems that the public health and safety so demand." 

[3] This is not a délégation of lawmaking authority, for the As- 
sembly laid down the law, but intrusted its application to médical men 
who would presumably be better informed as to local conditions. If 
this matter be regarded as one of local law, only cognizable in the 
United States courts because of diversity of citizenship, I think the 
matter f airly within the ruling in State v. Morse, supra ; if (looking 
beyond the form of pleading) other questions be considered, no con- 
stitutional rights of plaintifF hâve been invaded. Therefore the appli- 
cation cannot be granted, a resuit the more willingly reached because 
the papers presented (especially the results of poliomyelitis observa- 
tions in Vermont for some years past) conclusively show to me that 
the moves of this mysterious disease are so little understood that any 
honest médical efforts to eft'ect its extermination should meet with 
assistance rather than hostility. 

The restraining order is dissolved, and preliminary injunction de- 
nied. 

A motion to amend the bill was made at the bearing, and no objec- 
tion made thereto. If the form of the amendment is transmitted to 
me through the clerk of court, it will be formally allowed so far as 
can now be seen. 
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In re JULIOS BOUT & CO., Ine. 
(District Court, S. D. New York. February, 1917.) 

1. EANKRUrTCY <g=3326 — SET-OfF OlAIM OF AcCOMilODATION INDOBSEB OF 

Bankbupï's Note. 

,Tlie trustée in bankruptcy, liaving paid the note of the bankrupt, can- 
not set off tlie amount thereof against tlie clalm of an accommodation 
maker or Indorser of the note. 

2. Subrogation <©=2 — Applicability— Accommodation Indobsek. 

The doctrine of subrogation cannot be invoked to render the accommo- 
dation maker or indorser of a note liable to the person who was pri- 
marlly obligated. 

In Bankruptcy. In the matter of Jules Bouy & Co., Incorporated, 
bankrupt. Review of an order of the référée denying a set-off. Ref- 
eree's report confirmed. 

Léo Oppenheimer, of New York City, for trustée. 

Charles E. Le Barbier, of New York City, for Charles S. Allen. 

AUGUSTUS N. HAND, 'District Judge. Charles E. Allen had a 
daim of $9,952.71 against the bankrupt, which he assigned to his wife 
more than four months prior to the filing of the pétition in bankruptcy. 
He was indorser or maker of certain notes, aggregating $8,500, which 
were issued in the course of business transactions of Jules Bouy et 
Cie., a partnership, the asscts and liabilities of which the bankrupt 
corporation took over. The trustée in bankruptcy was obliged to pay 
thèse notes to the holders, and now wishes to offset them agaipst the 
above claim of $9,952.71. 

[1] The référée held that this could not be donc, and I think he 
was right. As, between the bankrupt and Allen, he was an accom- 
modation maker or indorser ; Jules Bouy et Cie,, the old partnership, 
being the party primarily liable. While Allen would be liable to the 
holder of the notes, he was iiot liable as between himself and that firm, 
or as between himself and the bankrupt corporation, who succeeded 
to their liabilities. 

[2] The doctrine of subrogation is invoked, and it is urged that the 
trustée is subrogated to the rights of the holders of the iiote. The 
rule of subrogation, however, cannot properly be invoked to rendèr 
the accommodation maker or indorser liable to the person who was 
primarily obliged as between thèse parties to meet the obligation, 

The right of offset, therefore, does not exist, and the referee's re- 
port should be confirmed. 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests &. Indexes 
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HAET et al. v. ADAIR et al. 

W. C. HARDING LAND CO. v. HART et al. 

(Circuit Court of Appeals, Nlntli Circuit. August 20, 1917.) 

No. 26S6. 

L Princii'al and Agent ©=38 — Création of Agenct— Constbtjction or Con- 

TIUCT, 

Tlie owners of a tract of land made a contract wlth a land company 
by whicli tlie latter agreed to subdivide, improve, and sell the land at Its 
own expansé, at not less tlian a fixed miaimum priée per acre, for which 
it vvas to receive a share of the proceeds. Sales were to te made by 
the Company in Its own name, and the owners were not to be responslble 
for its contracts to make Improvements, nor were they to receive any 
beticfit from the enhanced priée obtained by reason of such contracts. 
Eeld, that such contract did not make the company the agent of the own- 
ers for the sale of the land, nor render them liable for fraudulent mis- 
reprcMentations made by the company to purehasers. 

2. Canceixation of Insteuments (S=>43 — Suit fob Rescission — Défenses — 

Pleading. 

In a suit for rescission of a contract for fraud, ratification, if relied on 
as a défense, must be pleaded. 

3. Appeal and Erbob <S==>173(1) — Review — Ersors not Assigned. 

Uiider rule 11 of the Circuit Court of Aj^peals (208 Fed. vil, 124 O. C. 
A. vii) that court is not required to consider a défense which was not 
pleaded, nor brought to the attention of the trial court, nor made the sub- 
ject of any assignment of error, and it will not do so unless the error is 
plain and a failure to notice it will resuit in a miscarriage of justice, 

4. Cancellation of Instruments <S=3l7 — Right of Action — Ratification. 

Ratification, to bar a suit for reseission of a contract for fraud, must 
havo lieen after the party had knowledge of the facts which entitled him 
to rescind. 

5. Cancellation of Instruments <S=3l7 — Right of Action — Ratification. 

The mère assignment by the purchaser of a contract for the sale and 
purcliase of land is not a ratification of the contract which precludes a 
suit for rescission for fraud in its inception, but vests such right of ac- 
tion Iji the assignée. ■,:!';■ 

6. CoouT.s ©=3372(1) — Fédéral Courts— Authobitt oF' State Décisions. 

A fédéral court is not bound by a décision of the highest court of a 
State upon a question of gênerai l.aw, wnich was not rendered uutil after 
the coinmencenieut of the suit in which it is invoUed. 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon; Robert S. Bean, Judge. 

Suit in equity by Mrs. Glenn D. Hart and Glenn D. Hart against 
the W. C. Harding Land Company, Walter Adair, J, T. Epperly, 
James P. Burns, F. S. Green, and L,. B. Wallace. Decree for com- 
plainants against the corporation défendant, from which it appeals, 
and for the individual défendants, from which complainants appeal. 
Affinned. 

Glenn I). Hart and his wife brought a suit against the Harding Land Com- 
pany, a corporation, and the individual défendants, Adair and others, for the 
rescission of three contracts for the sale and conveyance of three 10-acre 
tracts wjthin a larger tract of land, and for the recovery of the iàstallments 
of purchiise money paid under the contracts. The individual défendants had 

^=3 For other caaes see same topic & KEY-NUMBER in ail Key-NumBer'e4 Dlgè3ts-& Indexe» 
244 F.— 57 
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purchased the larger tract, consisting of 461 acres, had made a cash paymont 
thereon, and bad given a mortgage to secure deferred payments. They 
entered iiito a contract with the Hai'ding Land Coinpany for the siilidlvisiou 
and sale of the land. The contract- provided that the minimum priée per ncn; 
to be chargea to purchasers should be $200; that the flrst "!fl.'î,OGl of sale 
contracts" should be placed in esorow for the original owners of tlie land ; 
that the next "S10,000 of contracts" should bocome the property of the Indi- 
vldual défendants; «nd that the balance reallzed sliould be equally divided 
between those défendants and the Land Company. The Land Company was 
to beâr ail expenses of the sales, and to receive a commission of 17% per 
cent., to be deducted froni the first cash recelved. The Harding Company 
proposed tO' plant orchards on the land, and the individual défendants stlpn- 
lated that they should not be held responsiWe in any way for the Land Com- 
pany's contracts (or planting and care of trees, and they were to receive no 
beneflt from the add.ed price to be put on the land through such planting 
and care. The tracts were to be sold under the name of the Land Company, 
but the deeds were to be given by the Individual défendants. 

The tract was subdivlded by the Land Company, and in the year 1910 lots 
Nos. 19 and 18 were sold to Hart and his wife respectively. Lot 17 was sold 
to Ella Peterson. Thèse sales were ma,de under an agreement on the part of 
the Land Company to plant thie land with certain kinds of trees, and to culti- 
vate the same for a period of t? 'yesirs. The plaintiffs alleged that they and 
Ella Peterson were induced to purchase the lands by certain fraudaient repré- 
sentations on the part Of the Land Company, the représentations being set 
forth in détail, and they alleged that Ella Peterson had transferred to the 
plaintifC Mrs. Hart ail of her rights under lier contract of purchase. Tlie 
court below found that the évidence sustained the allégations of the com- 
plalnt as to the fraudulent représentations, and entered a decree of rescission 
on behalf of the plaintiffs, and adjudged tha^ they recover froni the T^and 
Company the money advanced by them on account of their contracts of pur- 
chase ; that the contract of Ella Peterson be rescinded, and that the money 
paid by her be recovered by Mrs. Hart ; but ad.ludged that the individual de- 
fendants dld not participate In the fraud, and are not answerable for the 
moneys so paid to the Land Company. Fi-om that portion of the decree dis- 
charging the individual défendants from linbility, the plaintiffs hâve appealed. 
From the portion decreeing the reseissiou of the contracts and the return 
of the purchase money to the plaintiffs, the Land Company has appealed. 
Both appeals are presented In one record. 

E. A. Lundburg, of Portland, Or., for appellants Hart. 
O. P. Coshow, of Roseburg, Or., for appellant W. C. Harding 
Land Co. 

B. L,. Eddy, of Roseburg, Or., for appelkes Adair and others. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
We find no error in that portion of the decree which discharges the 
individual défendants from liability for the moneys due the plaintiffs 
from the Land Company. It is contended that they are liable on the 
ground that the Land Company was their agent. We think that the 
Land Company was not the agent of the owners in dealing with pur- 
chasers of the land, The owners were not parties to any contract 
which the Land Company made with the purchasers. They stipulated 
that every contract made by the Land Company for sale of any of 
the land should be made in its own name. The Land Company was to 
survey, plat, and plant the land, and sell it at its own expense. The 
owners were not to be responsible for any of the expense of planting 
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or cultivating fruit trees. This is not a case of a broker negotiating 
sales as the agent of the owner. The Land Company was acting and 
seHing in its own name. It had a' contract which enabled it to deal 
with the property as its own. It is true that restrictions wete placed 
on its power to sell, but this was only for the protection of the owners. 
It had no power to bind the owners by any rejsresentations of'the qual- 
ity of the land, or by promises of ftiture improvement thereof. "An 
agent with restricted power to sell a tract of land' at a given price has 
no power to bind his principal by any représentations as to the quanti- 
ty or quality of the land." National Iron Armor Co. v. Bruner, 19 
N. J. Eq. 331; Samson v. Beale,.27 Wa^h. 557, '68 Pac. 180; Mayo 
V. Wahlgreen, 9 Colo. App. 506, 50' Pac. 40; Tucker v. Gibson, 80 
Kan. 90, 101 Pac. 633; Kern v. Feller, 70 Or: 140, 140 PaC. 735. 

Nor can we sustain the Land Company's confentiort that the évi- 
dence does not support the finding of the couft'below that the plain- 
tiffs aiid their assignor were induced to enter into the contracts of pur- 
chase by means of false and fraudulent représentations. The Land 
Company made thèse contracts with the plaintiffs and their assignor 
by agents in Dakota and Colorado. The agents represented to them 
thait the land was worth $350 an acre ; that it was choiCe orchard.'land; 
that it had bèen examined by an expert orchardist ; that the soil was 
a sandy loam, and easily cultivated; that it was wèll draiued and need- 
ed no irrigation ; and they exhibited to them literature containing 
glowing représentations of the profits tô be realized on raisïng. fruit 
on the lands, and assured them that is was unnecessary for theni to 
come to Oregon to see the land ; that they could rely upon the state- 
ments of the agents and the représentations of the company, and, that 
the expense of a trip to Oregon would be useless. There was évidence 
thât the plaintiffs and their assignor, relying on thèse statements, ,en- 
tered into the contracts and made paymçnts thereon. There is abun- 
dance of évidence that thèse représentations were false and fraudulent, 
and, althôugh the évidence is conflictipg, the case is clearly One for 
the application of the rule that the finding of the court, of first, instance, 
who saw and heard the witnesses, will not be disturbed on appealv 

The Land Company contends that the plaintiffs should hâve been' de- 
nied relief in equity for the reason that they and their assignor rati- 
i^ed the contracts of purchase; citing Gvymes v. Sânders, 93' LJ. S. 55, 
23 L. Ed. ,798, in which it was held tbat,:,where a party desires. to re- 
scind upon the ground of mistake or fraud, he must, upon the discov- 
ery of the facts, at once announce his purpose and adhère to it, and 
that, if he be silent and continues to: treat the property as his own, 
he will be held to hâve waived the objection. 

[2] To this it is to be said, first, that in order to avail itself of ;the 
défense of ratification it was necessary for the, Land Company to 
plead it. 9 C. J. 1246, § l8l ; Korthern Pac. R. Co. v. Kindred (C. C.) 
l4'Fed. 77. In its answer it pleaded no such défense, and even if it 
should be held that the évidence, which was admitted without objec- 
tion' tending to show ratification, might be sufficient to bave authorized 
thé court below to pass upon that question, it still does not appear ,that 
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the question was evér brought to the court's attention. Nor is it now 
suggested by any of the Land Company's assignments of error. 

[3] The purpose of our rule 11 (208 Fed. vii, 124 C. C. A. vii) is to 
permit us to notice palpable error not assigned, where the failure to 
consider it would resuit in injustice. Central Improvement Co. v. 
Cambria Steel Co., 201 Fed. 811, 120 C. C. A. 121; New York Life 
Ins. Co. V. Rankin, 162 Fed. 103, 89 C. C. A. 103: United States 
V. Bernays, 158 Fed. 792, 86 C. C. A. 52; Baltimore & O. R. Co. v. 
McCune, 174 Fed. 991, 98 C. C. A. 561; and P. P. Mast & Co. v. 
Superior Drill Co., 154 Fed. 45, 83 C. C. A. 157, a case in which the 
court said : The object of.the rule "is to prevent the miscarriage of 
justice fi-om oversight." It will hardly be contended that thealleged 
error. is plain, or that our failure to take notice of it will resuit in a 
miscarriage of justice. 

But, notwithstanding the absence of an assignment, we hâve exani- 
ined the record, and we find it insufficient to show ratification. It is 
the L,and Company's contention that in July, 1912, two years after they 
entered into the contracts, Hart and his wife acquired knowledge of 
the condition of the land, and that thereafter Hart's conduct was such 
as to show that he recognized the validity of the contract, he being his 
wife's agent. But the proof does not show that in 1912 either Hart 
or his wife acquired definitC; knowledge of the fraud that had been 
practiçed upon them. In July of that year, in company with the sec- 
retary of the Land Company, they saw the land for the first time. 
Thèir testimony is that when they arrived at the land the secretary be- 
gan to apologize for its condition, saying that the company had been 
hard up, and could not get help to take care of the land, and could not 
plow it, "and made ail kinds oî excuses"; that they found a few trees 
scattered ovér the tract ; that weeds were higher than the trees ; and 
that the secretary said: "Let's forget this; I will take you over to 
Garden Valley and show you some good land;" that when they went 
to the Land Company's office, Harding, the président, said : "I want 
to apologize to you people for the condition that land is in. I am going 
to try to sell thàt land for you people and locate you over in Garden 
Valley." Now, it appears that subséquent to that date, on November 
6, 1912, Hart wrote to the secretary, stating that he was thinking seri- 
ously of caring for his wife's tract the coming year, and that on 
March 20, 1913, he wrote to Harding, asking after the growth of 
the trees, and the condition of the land and Mrs. Hart's lot, and 
saying : 

"I am stiir flgurlng that I can sell some of your tracts thls coming sum- 
mer. I am for you ail the time. I hope that yoxi will prosper and that your 
company will be the biggest in the world in a few years." 

The facts which the plaintiffs discovered when they visited the land 
in 1912 should not be taken as going to show more than that the Land 
Company had not kept its promises to plant trees on the land, and 
properly till and care for the same. In May, 1913, Mrs. Hart came 
again to Oregon and met Ella Peterson, and, in conséquence of what 
she heard from her, Mrs. Hart placed the matter in her attorney's 
hands, and they caused an investigation of the facts to be made. That 
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investigation resulted in évidence that tiie land was wholly unfit for 
orchard purposes, owing to its poor drainage and the nature of the 
soi!, and that its value was far less than it had been represented to be. 
Hart testified that he first learned of the falsity of the statements made 
by the Harding Land Company after Mrs. Hart's attorneys had caused 
an investigation to be made in May, 1913. He said: "Down to then I 
believed this land was as represented." 

[4] The burden of proof to establish ratification was upon the Land 
Company. Pence v. Langdon, 99 U. S. 578, 25 L. Ed. 420. Ratifica- 
tion waives rescission only — 

"where a party, witli knowledsre of fîicts entltling him to rescission of a con- 
tract or eonvpyance, iifterward, without frauU or Uuress, ratifies tlie same.'" 
9 C. J. 1198, i'tT. 

In Pence V. Langdon, 99 U. S. 578, 25 L. Ed. 420, the court said: 

"Acquiescence and waiver are ahva.vs (luestions of fact. Tliere eau be 
neitlier wltliout Icnowledge. The terms ini])ort this fon'ndation for suoh 
action. One cannotwaive or acquiesce in a wrong while iî^norant that it 
lias been conimltted. Current suspicion uud rumor are not enousli. There 
uuist be linowled.ii;e of facts wliich will enable tlie party to talve effectuai 
action. Nothing short of this will do." 

In Ward v. Sherman, 192 U. vS. 168, 175, 24 Snp. Ct. 227, 230 
(48 L. Ed. 391), the court cited with approval tlie following from Pol- 
lock's Principles of Contracts: 

"The contract must be rescinded within a l'ensonable time, tliat is, before 
the lapse of a time ai'ter the true state of thin^s is known, so long that, 
, under the circnmstauces of tlie particular case, tlie other party may fairly 
infer that the right of resci.ssion is waived." 

In9C.J. 1200, §80, itis said: 

"Equivocal acts wiiich do not clearly évince a purpose, with complète Ivnowl- 
edge of the fraiid, to retaiii tlie pi'operty as his own, will not defeat tt\e 
riglit of the person defrauded to resciiid." 

This rule was applied in Watts v. British, etc., Mortage Co., 60 Fed. 
483, 9 C. C. A. 98 : Tarkington v. Purvis, 128 Ind. 182, 25 N. E. 879, 
9 L. R. A. 607; Allen v. Railroad. 106 N. C. 515, 11 S. E. 576, 826; 
McLean v. Clark, 47 Ga. 24; and Whitcomb v. Sager, 82 Wash. 572, 
144 Pac. 922. 

[5] Nor can we assent to the proposition that Mrs. Peterson ratified 
her contract by the mère act of assigning it to Mrs. Hart. 

[6| The Land Company cites and relies upon Cooper v. Hillsboro 
Garden Tracts, 78 Or. 74, l.î2 Pac. 488. That décision is not binding 
upon this court. It does not construe or apply any state statute. Nor 
does it create a rule of property. And, even if it did, it would not be 
controlling authority hère ; for it was not rendered until a year after 
the court below decided the case which is now before us, and not 
until long after the rights of the plaintifi^s had accrued under the as- 
signment. A fédéral court is not bound by the décision of the highest 
court of the state in such a case. Burgess v. Seligman, 107 U. S. 20, 
2 Sup. Ct. 10, 27 L. Ed. 359; CarroU County v. Smith, 111 U. S. 556, 
562, 4 vSup. Ct. 539, 28 L. Ed. 517; Julian v. Central Trust Co., 193 
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U. S. 93, 103, 24 Sup. Ct. 399, 4S h. Ed. '629- Greàt Southern Hôtel 
Co. V. Jones, 193 U. S. 532, 24 Sup. Ct. 576, 48 h. Ed. 778; Jones 
V. Great Southern Fireproof Hôtel Co., 86 Fed. 370, 30 C. C. A. 108; 
City of Mankato v. Barber Asphalt Paving Co., 142' Fed. 329, 73 C. 
C. A. 439. Prior to the décision in Cooper v. Hillsboro Qarden Tracts, 
it had been the làw in Oregon, as held by the Suprême Court of the 
State, that such a contract as • the one hère under considération was 
assignable. The gênerai rule is expressed in 5 C. J. 891, as follows: 

"In the absence of such statutory régulations, a right of action for fraud 
or deceit Is generally held » * * assignable vvhere the injury is regnru- 
ed as afflecting the estate, or as arlsing out of contract. The iinere fact that 
the right to enforce a claim whlcl^ is itself assignable dei^euds vipon showîng 
fraud Incidentaliy, does net make such right of action nonasslgnalile." 

To that textone of the authorities cited is Sperry v. Stennick, 64 
Or. 96, l29 Pac. 130, a case in which it was held that a right of action 
for money received,.arising from défendants' false représentations with 
référence to the purchase of certain land, by reason of which plain- 
tifif's assignor was induced to pay the défendants money for an inter- 
est in real property, was a cause of action that woùld survive and was 
therefore assignable. The décision in Coôper' v. Hillsboro Garden 
Tracts shouldbe confined in its efifect toi the question actually decid- 
ed, which was that a mère naked right to sue for a fraud cannot be 
transferred alone and by itself. In that case the court relied upon 
what had been said in Scott v. Walton, 32 Or. 460, 52 Pac. 180, a 
casé in which the opinion was written by Judge Bean, who decided 
the case which is now before us. ■ That décision went no f urther than 
to hold that there is waiver of the right to rescind for fraud, if the 
defrauded party remains in possession of the land received by him in 
exchange, and endeavors to dispose of it, and exercises full and com- 
plète ownership over it. That was held in view of the facts in the 
case which indicâted that thé plaintiff, after discovering the fraud, had 
coUected the proceeds of a lease on the property, and had tried to sell 
the |and. The présent case is not such a case. Mrs. Peterson did 
not exercise rights of ownership over the land or attempt to sell it, 
nor did she sell it to Mrs. Flart. What she did was to assign to Mrs. 
Hart ail her rights under her contract. 

We iind no error. The decree is affirmed. 



B.IlT'ER et al. v. INIYERS et al. 

rcircnit Conrt, of Ainiculs, Eighth Circuit. April 5, lOlT.) 

No. 45;!2. 

1. Wrixs <s=>166(4) — VALiurrY— Construction of Statute— "Principal Ben- 

EFICIARY." 

(ieii. St. Kan. tOOO, § 9787, provides that "in ail actions to contest 

a wl!!, if it shuU appeur that such will was written or iirepiived by the 

sole or priuciiial beneflciary in such will, w!io, at tlie time of wi-itln^ 

. or preparing the saïue, was the coiifldential agent or légal adviser of the 

(Si^FoT other cases see same topic & KEY-NUMBER In ail Key-Numbered DLgests & Indexes 
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testator, or wjio occiipied iit tlic tiiiio any oHier ))osïtion of confidence 
or trust to siicli tcstatoi', sucli wiJl shall not be held to be valid iniless it 
sliall be alliriiialivel.v sliowu tbnt tlie testator had read or kncw tbe cou- 
teiits of sucb will. aiHl had iiidependeiit advice with référence tliereto." 
JfchL tbilt oiie \vlio. by tbe will of a testatrix, was iiiade trustée of a large 
part of ))pi- esfate. to iiivest and reinvest flie saufe and pay over tbe in- 
coiiie f<ir <!>riaiiL stalcd i)iir)t(ises. but wliosc^ only pecuniary iiitercst was 
niiiler a jji'orisjon tliat be sboidd "be iiaid reasonable coiujiensation for bis 
ser\ices.'' was uni Ibe ■'])i'inci))a! benelii iai'y" in tbe will, witbin tbe moan- 
iii.i; of tbe slatutc. and tbat wu-b statute bad no application to him. 

Il'd. .\(jte,— Fdi- otber définitions, see Words and Pbrases, Second He- 
l'ies, i'rimipal P.eneliciar\.| 

2. l'EiiPETririis €;=38(1)— Exception to Uruc Against Tuusts koh Pujslic 

t^llAKI'l.MVI.K l'sr.S. 

At Ibe coiiiuion law and in tbe fédéral courts, tbe rule agaiust perixitui- 
ties bas no apiilication ro a beipiest for cbaritable uses, anrt a beipu'st of 
il sum of nioney in trnsf. tbe not inciune to be paid over annually to tbe 
m'ayor of a city, to ho- l)y liiui "expciuied in tbe assistiince nnd support 
of tbe poor of said city." cr-eates a trust for a public ciiaritable purpose, 
and is valid, allbon^b tbe ti'ust is in periietuity; and s\icli trust is not 
invalidated by tbe fact tbat tlie itrincipal sinn -does ]iot ;m to charlty, 
01- lecause tbe state canuot directly appi'opriate luoney for tbe sulyport of 
tbe poor. 

Appeal ffom the Di.strict Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Suit in equity by Caroline i'auer and others against John Q. Myers 
and others. Dccree for défendants, and complainants aî)peal. Af- 
firmed. 

J. G. Hutchison. of Kansas City, Uo. (J. E. Boruff and Ray R. Bo- 
ruiï, both of ]jcdford, Ind., and Wm. T. Jamison and Howard L. 
Jamison, both of Kansas City, ]\[o., on the brief), for appeUants. 

James A. Troutman, of Topelca, Kan., for appellee Board of For- 
eign Missions of IMethodist Episcopal Church. 

F. T. Woodburn and Charles Hayden, both of JTolton, Kan. (E. D. 
Woodburn, of Holton, Kan., on the brief), for other appellees. 

Before HOOK and SMITH, Circuit Judges, and REED, District 
Judge. 

PER CURIAM. This was brought as an action in equity in the 
United States District Court of Kansas to set aside the will and the 
probate thereof of Mrs. Louise Sitzler, who died on Monday, April 
15, 1912. The will was executed Saturday, April 13, 1912. It is al- 
leged in the bill of complaint that the will was ofïered for probate 
and probated in common form in the probate court of Jackson county, 
Kan., in April, 1912. The bill in this case was filed January 31, 1914, 
and ail the défendants were served with chancery subpœnas, either 
personally or by publication, or not found, witbin the two-year statute 
of limitations. The District Court rendered a decree in favor of the 
défendants, and the plaintifïs appeal. 

The évidence shows that the deceased was born in the town of 
Martinshohe, Pfalz, Bavaria, now in the Empire of Germany, in Feb- 

®=sFor other cases née same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ruary, 1834. She attended school in Germany froni lier sixth to her 
thirteenth year. She came to the United States about 1853, at about 
19 years of âge and bas lived in the United States imtil her deatb, or 
about 59 years. She moved to Pennsylvania and there married John 
Sitzler, and moved with her husband to Kansas about 1858, when she 
was about 24 years old, and continued to live there until her death, 
a period of 54 years. She conversed in German or English, and read 
Bibles in both languages. Her English speech was characterized as 
broken. She had during most of her life no lucrative calling, except as 
she was an aid to her husband. It appears that John Sitzler in bis 
lifetime had converted substantially his whole estate, except his home- 
stead and household furniture, into money and tumed it over to Mr. 
John Q. Myers, as président of the State Bank of Holton, who is 
the same person named as défendant in this action, with an agree- 
ment that it should be loaned upon security approved by Sitzler; that 
Myers, as président, would account for 4 per cent, interest upon it. 
At the time of his d.eath he had been acquainted with Myers about 
a quarter of a century, and twice a year Myers called upon Sitzler at 
his home to settle up this interest charge. John Sitzler died January 
23, 1912, leaving a will in favor of his wife, Louise Sitzler, of ail his 
worldly goods. His estate was inventoried at $48,393.34. After his 
death his vvidow, Louise Sitzler, renounced her right to be appointée! 
administratrix, there being no executor named in the will, and the 
défendant Myers was appointed administrator c. t. a. He was in 
possession of the estate as such administrator when Louise Sitzler died. 
Of course he never took possession of the home or household furni- 
ture of the parties. John Sitzler was in the habit of advising with 
John Q. Myers about ail his investments of the sum turned over by 
Sitzler to Myers. The deceased took her bed Thursday evening, April 
11, 1912, and died of pneumonia the following Monday. Katie Grauer 
had lived with this old couple for about 11 years before their deàths. 
She testifîed : 

"Slie [testutrix] tuul lier liusbnud and I ooniposed the tVimlly. She dld wliut 
business ^vas doue. She irenei-filly done the couiituig. When he ctuue home 
from towii, she generally coinitcd things u])." 

This old couple left no chiklren surviving them, and Mrs. Ray tes- 
tifies concerning deceased : 

"I Civil her a bright business \Vomiin. • * » she could read English. 
She could read out of the Itible to nie; read it in English; read it iiï Ger- 
man. * * * Of eoui'se, she read our home p!i])ers, and hâve heard her read 
the dallies. I heard lier talk about tlie disiJOsUioii of her pruperty slie in- 
tended to m'ake. * * * " , 

' The same witness testifîed : 

"Mrs. Sitzler didn't say the amount ; she snid she and her husband. had 
agreçd to treat the relatives equally ; to div'ide equally between his people and 
her people, whatever thcy gave hers ; to give the sauie to her relative» and 
to his." 

Lelia Lindley called on deceased at 3 or 4 o'cIocl< on Saturday be- 
fore her death. She had known the deceased ever since the witness 
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was a child. She had been a school-teacher for 36 years at the time 
she testified. She said the deceased was an inteUigent woman, and she 
was just as bright at this last interview as she ever was. 
Mrs. Sigmund testified : 

"I lieard the discii.sslou of the lawyers to di'aw the will. llr. Trice's naiiïe 
was iiieiitloiied first ; wauted tu/seud for the law.vers, and Mr. Prlce's naine 
was nientioiied first, and theu, another nian's, but I dont reniember ; and then 
.sonïe oue susgested Mr. Crâne, and Ihey decided ou Jlr. Crâne; and then 
Mr. M,\-ei-:s' name was nientioned, but I couhln't sny whether it was Mrs. Nau- 
heim or who mentioned tlie liâmes, tn this c-ouversatlou about the lawyers 
and Mr. ityers, they were ail three kind of talkiug, Mrs. Sitzler, Mrs. Nau- 
heim, and Dr. Seavers." 

When the deceased was about and well, she promised Mr. Morton 
Maiers and wife some potatoes for seed, saying that she had more 
than she needed now that Mr. Sitzler was dead. Between 3 and 4 
o'clock on Saturday, the Uth of April, 1912, on the day she made her 
will, at about 4 or 5 o'clock, they called to see her. Katie Grauer asked 
Mrs. Maiers if they had bought any seed potatoes, and Mrs. Maiers 
having answered they had bought some, the deceased spoke up and said 
to give her some. Àfter the discussion testified to by Mrs. Sigmund, 
some one telephoned to Mr. Myers, and lie took Mr. Crâne down to 
the house, and Mr. Crâne made full notes of what Mrs. Sitzler wanted 
to do with her property, went back to his office, and left the notes of 
the proposed will with Mr. Woodburn and went to the courthouse 
to try a case. Upon his return Mr. Woodburn had the will drawn, 
and they then compared the will with the notes, then Mr. Crâne went 
to the bank, saw Mr. Myers, and they got in the buggy and drove back 
down to the house of Mrs. Sitzler. Mr. Crâne testified he then read 
every word of the will to Mrs. Sitzler. 

The first item of the will was a direction for the payment of ail her 
just debts, including fanerai expenses. The second and third items 
of the will gave to Katharine Grauer, being the one heretofore refer- 
red to as Katie Grauer, the homestead of the parties and the household 
goods and furniture. The fourth to the fourteenth items of the will 
gave to the relatives of herself and of her husband $500 each. The 
fifteenth item gave a like sum to Lawrence Whitcroft, who vv^as the 
child of a foster daughter of the deceased. The sixteenth item, as 
originally prepared, read as follows: 

"I do gh'e and he(iueath to ,Tohn Q. M.^-ers the sum of teii thousand dollars 
($10,000.00) in tnist, nevertheless, to and l'or the following 'uses and pur- 
poses, that is to say : The sîiid trustée, and liis successors in ti-ust. sball in- 
vest and reiuvest the said sum of ten thousand dollars (■'?10,000.00) in sneh 
securities as will bring the largest inconie. consistent with perfect seeurity, 
givlng préférence to first real estate lu'ortgages and sball p>iy the net inconie 
thereof to Katharine Grauer for her sui)p(>rt and maintenance during lier 
natural life and at and forever after death thè net inconie thereof shall be 
jiaid annually ou December Ist of each year to the Board of Foreign Missions 
of the Methodist Episcoijal Church." 

When this was read to the deceased she said that : 

"She had been thinking about that matter during the day, and that she 
dldn't want that nioney held in perpétuai trust after the death of Katie Grau- 
er, but that she wanted it paid at her death to tlie church ahsolutely." 
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Mr. Crâne testified : 

"She asked me if I coukl clianse thnt wiU vvithont too miich trouble. I sald, 
Tes. I can interliiie it.' And 1 askert for a i>en and ink, andi a peu and iiik 
was bi'ought, and I wi'ote. * » • Tliat is uïy handwrltinj; ; I made tliaf; 
clianse at lier refluest. She said she thonsht. it o\er and concliided slie waiit- 
ed it that way. and slie suid tlie will was ail rij;lit, jiist as slie wanted it, 
and tlien \ve got JIrs. Naulieim. \Yho is now dead, and Mrs. llorrow, slie said 
the.v were satisfactory to lier as witnesst>s, and we asked tliem if tliey wonld 
sisn as witnesses, and tliey did, and it was siffned there in tlie présence of 
everybody." 

This item, as thus amended, read when signed: 

"Item XVI. I do give and betiueatii to Jolm Q. Jlvers tlie siini of ten tliousand 
dollars f.$10,C0O.O0) in trust, uevertlieless, to and for tlie foUowing uses und 
purposes, tliat is to sa.y : 

"The said trustée, and lils successoi's in trust, shall invest and reinvest 
tlie said sum of ten tliousand dollars ($10,000.00). in such sec-urities as wilt 
bring tlie lar^est Income, eonsi.stent witli perfect security. giving preferenœ 
to first real estate morlgages and sliall pay tlie net Ineonie tliereof to- Kafliarine 
Grauer for lier support and niaintenance dnring lier natnral life, and at lier 
death to be paid to tlie Board of Foreign Missions of tlie Jletliodist Episcopal 
Ohurch to prouiote its puiposes." 

Items 17 and 18 of the will are as follows: 

"Itena XVII. I do further give and bequeatli to the said ,Toiin Q. Myers tlie 
further sum of three thousand dollars (.f ;j,000.00) in trust for the followlng uses 
and purposes, to wit: The said tiiistee and bis suc-cessors in trust shall in- 
vest and reinvest said sum in gocxl seeuritles sudi as will yield the largest 
ilicoine, consistent with perfect safety, giving préférence to tirst real estate 
niortgages and shall annually pay the net income thereof to the mayor or 
otlier chief municipal offlcer of the city of Martinshohe, l^falz, iîavaria^ to be 
by hiui expended in the assistance and support of the pcKir. 

"Item XVIII. I do further glve, devise und bequeiith to the said John Q. 
Myers, ail of the rest aud resldue of my e.state reniaining after the paynient 
of the preeeding bequests in this will made, iii trust, however, for the followlng 
uses and purposes, to wit: 

"The said trustée and liis su(X-essors in trust shall invest and reinvest the 
.said remaiiider of my estate in good securities, such as will bring the best in- 
come consistent with perfect security, giving préférence to tirst real estate 
mortgages and shall annually pay the net proceeds thereof to the mayor of 
the city of lloltoii, Jackson county, Kansas, to l>e by him eipended for the 
assistance and siiiipoitof the poor of said city." 

Item 19, the last, appoints John Q. Myers executor of the will. 

The bill sought the relief asked tipon numerous grounds : First, 
want of testamentary capacity. The évidence that the deceased at the 
time of the making of the will was of sound and disposing mind and 
memory is overwhelming, and without saying there was absolutely no 
évidence of lack of testamentary capacity we are compelled to say that 
the finding of such capacity is not only abtmdantly sustained by the 
évidence, but it is gravely doubtful whether any other finding on that 
subject would be sustained by an appellate court. 

Second, undue influence ; third, fraud ; fourth, that because of 
lier extremely vi'eakened physical condition, limited éducation and ex- 
périence, imperfect knowledge of the English language, she could not 
and did not understand its contents. AU of thèse contentions vi'cre 
overruled by the trial court on the évidence, and rightly so. 
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It was quite natural for the deceased to send for tHe défendant, 
John Q. Myers, who was the long-time friend of her late husband and 
his trusted agent in the handling of ail the estate she was about to 
devise and bequeath. There is no évidence that he even offered sug- 
gestions as to the will, much less that he urged anything with référence 
to it. It is true that one of the counsel for the défendant in the open- 
ing statement said : 

"On Saturday precediiig hpr dcatli, she was 111, quite 111, and exprpssed a 
désire to exécute a will, and reqnestert thnt Mr. ,Tohn Q. Myers, who was the 
iuhninistrator wlth will annexed of her husband's estate, should be sent for. 
Mr. Myers, upon receiving thls word by téléphone, called vip his attorney, Mr. 
A. E. Orane, who is, of course, well Icnown to your honor, and thèse two 
gentlemen went down together to the résidence of Mrs. Sitzler," etc. 

We realize that in Oscanyan v. Arms Co., 103 U. S. 261, 26 L. Ed. 
539, it was held that the court could direct a verdict for the défend- 
ant upon the opening statement of counsel for the plaintiff, if it showed 
his client was not entitled to a verdict, and we shall assume that the 
same rule applies to a defendant's opening statement, and that, if it 
showed the défendant was not entitled to a verdict, a motion for a di- 
rected verdict for the plaintiiï should be sustained. We are aware that 
this case has been cited and followed by the Suprême Court some eight 
times, but in the original opinion the court said: 

"Of course, in ail such proceedings nothing should be taUen, without full 
considération, against the party uiakirig the statement or admission. He 
should be allowed to explain and qnalify it, so far as the truth will permit; 
but if, with such explaiiation and quallflcation, it should clearly appear that 
there could be no recovery, the court shoiild not hesitate to so déclare, and 
give such direction as will dispose of the action." 

The évidence of the witness Sigmund clearly showed that before 
the deceased saw the défendant Myers at ail on the subject Mr. Crâne 
was selected to draw this will, and it was therefore not in his capacity 
as attorney for Myers, but in his capacity as attorney for Mrs. Sitzler, 
that he attended and drew the will, and the fact.that Mr. Myers was 
utilized to call him does not change the fact. The statement that 
"Mr. Myers, upon receiving this word by téléphone, called up his at- 
torney, Mr. A. E. Crâne,'' does nùt say he called him up in his capacity 
as his attorney ; but aside f rom this there is no évidence of any undue 
influence upon the part of Mr. Crâne in the matter of the drawing of 
the will, save that it is claimed that the création of Myers as trustée 
under the sixteenth, seventeenth, and eighteenth items was suggested 
by him. This will be considered later. 

The deceased made this will in accordance with her previous agree- 
ment with her husband, and displayed great intelligence in its draft- 
ing, which she absolutely dictated, with the possible exception here- 
aftèr noted. There was no fraud practiced upon her, and the court 
was absolutely right in rejecting the second, third, and fourth objec- 
tions made. 

[1] The Kansas General Statu tes of 1909 contained the following: 

,"Sec. 9787. Tlïat in ail actions to contest a will. if it shall appear that such 
will was written or prepared bythe sole or principal benefldary In such will, 
who, at the timè o£ \yritiiig or preparing the sanie, was the confidential agent 
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or légal adviser of the testator, or who occiipied at liie time any other position 
of confidence or trust to such testator, such will sball iiot be held to bo valid 
unless it shall be afflrmatively showii tliat the testator liad read or knew the 
contents of such will, and had independent advice wlth référence thereto." 

It is upon this statute that the fifth objection is based : 

"That it [her will] was ijrepared by, or under tho direction of, the principal 
beneliciary, and procured by lilni to be sisned and declared by Louise Sitzler 
to be her last will and testament, witliout her having indi'])endeut advice, as 
requlred by section 9787, General Statntes of Kansas of lOCt)." 

The appellants say this raises the following questions : First, was 
the will written or prepared by the défendant Myers, within the mean- 
ing of this statute? Second, is he the principal beneficiary in the will, 
within the meaning of this statute? Third, was hc the confidential 
agent of, or did he sustain any other relation of confidence or trust 
to, the testatrix? Fourth, did she hâve any independent advice con- 
cerning said Vi'ill? 

Thèse questions can ail be readily answered. The will was not writ- 
ten, prepared, or dictated by the défendant Myers. It was written and 
prepared solely by Mr. A. E. Crâne, who was the individual attorney 
of the testatrix, and engaged solely in that capacity, although he may 
hâve also been the regular attorney of Mr. Myers. Mr. Myers is not 
the principal beneficiary in the will, as that term is used in the statute. 
While he is made trustée of much of the propert}', it is not at ail for 
his benefit; but he would be held strictly to account for the whole 
thereof by the court having the matter in charge. We can well accept 
the définition contended for of "beneficiary." A beneficiary is defined 
as one who receives a benefit or advantage, according to Webster's 
International Dictionary, or one who is in the receipt of benefits, 
profits, or advantage, according to the Century Dictionary. It is said 
by appellants: 

"The Word has no tixed or technical meaning, and may meun one thlng in 
«ne place and another in auother." 

Myers was not the principal beneficiary, and there is nothing in 
Kelty V. Burgess, 84 Kan. 678, 115 Pac. 583, to indicate otherwise. 

It is claimed that the provision that Mr. Myers "be paid reasonable 
compensation for his services," makes him the principal beneficiary. 
Of course, as trustée he would be entitled to reasonable compensation 
from the court administering the trust, in the absence of any such pro- 
vision in the will, so the provision gave him absolutely nothing; but 
there is another reason the amount allowed him was to be just compen- 
sation for services rendered, and he was to receive nothing except as 
he earned it. So while he might owe a debt of gratitude to the testa- 
trix for appointing him to this office in préférence to another, and thus 
giving him an opportunity to earn this money, he would owe this 
money to his time and labor expended, and not to the bequest : under 
the will. The method by which the appellants compute the probable 
amount he will get per annum, and;then èstimate the receipts during 
his lifetime from this sum, is ingenio.us, but not persuasive. ■ . , . 

The third and fourth questions propounded under this statute might 
both be assumed to be answered in the affirmative, without admitting 
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that such assumption is necessary, and still the statute has nothing to 
do with the case. The property covered by this will was ail primarily 
the earnings of John Sitzler, and he had arranged his widow should 
hâve it ail, and divide such as was left, and she wished to so divide 
equally between each individual relative of his and hers. This she did, 
and gave a part to one who, when ail her own relatives had remained 
away from her in her extrême âge, had stayed and cared for her for 
12 years. Her relatives now seek to deprive his relatives and this 
good woman, who cared for her, of any portion of this estate, and 
absorb it ail on specious complaints of undue influence, fraud, etc. 
Mrs. Sitzler had earned no part of this money, except as a good help- 
meet. This court is not predisposed to reverse the court below merely 
because it refused to rob the heirs of John Sitzler, who earned the 
money, and the woman who had cared for John Sitzler and his old 
wife, to give it to the heirs of Louise Sitzler. 

[2] The only serious questions which arise on this appeal are with 
référence to items 16, 17, and 18 of the will. Aside from other ques- 
tions, they are ail assailed as in violation of the law against perpetui- 
ties. The Suprême Court of Kansas, in Keeler v. Lauer, 73 Kan. 389, 
393, 85 Pac. 541, 543, speaking of the law against perpetuities, said: 
"Having no statute on the subject, the commonlaw rule prevails." It 
is therefore best to see what the common-law rule is, as determined 
by the fédéral courts, unhampered by state court décisions under stat- 
utes modifying the common law, and if the resuit should be found to 
be not settled by the United States courts we may then turn to the 
décisions of the state courts. 

In Potter v. Couch, 141 U. S. 296, 314, 11 Sup. Ct. 1005, 1010 (35 
L. Ed. 721), it is said that the rule against perpetuities was one which 
"prohibits the tying up of property beyond a life or lives in being and 
21 years afterwards." In Inglis v. Sailors' Snug ITarbor, 3 Pet. 99, 144 
(7 L. Ed. 617) Mr. Justice Johnson said: 

"It is altogetlier au act of jiullcial législation, operating as a proviso to the 
statute of wills ; a restriction upoii the testamentai-y iMwer. The authority 
from which the e.xeeption emanated oould certaiiily limit it, so as to preveiit 
its extension to an object under the care of the sovereigii power." 

It was apparently in récognition of what was thus said by Mr. Jus- 
tice Johnson that the Suprême Court in Fitchie v. Brown, 211 Ù. S. 
321, 334, 29 Sup. Ct. 106, 110 (53 L. Ed. 202) said: 

"It is not necessary to flud in the will, in so niany words, the sélection of 
lives, but that such sélection is good if from a considération of the whole will 
that sélection can be ascertained." 

_ In Ould V. Washington Hospital, 95 U. S. 303, 313 (24 L. Ed. 450) 
it is said : 

"Charitable uses are favorites with courts of e(iuity. The construction of 
ail instruments where they are concerued is libéral in their behalf. Mills v. 
Farmer, 19 Ves. 487 ; Mc(4ill v. Brown, sui)ra [Brlghtly, N. P. (Pa.) 346, note] ; 
Perry on Trusts, § 709. E^en the stern rule against perpetuities is relaxed for 
their beuefit." - , ■ 

^ In-Russell v. Allen, 107 U. S. 163, 166, 2 Sup.'Ct'327, 330 (27 L. 
Ed. 397), it is said : 
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"By the law of England from before the Statiite of 43 Eliz. c. 4, and by the 
law of this coufitry at the présent day (except In those states in which it lias 
beén restricted by statute or judielal décision, as in Virginia, Maryland, and 
more recently in New York), trusts for public charitable purposcs are npheld 
nnder circunistançes iinder whieh 'private trn.sts would fail. Beiiig for oli- 
jects of permanent interest and beoeflt to tlie public, they may be pei-petuat 
in their duration, and are not within the rule agalnst perpetultios : and the 
instruments creating them shbuld be éo construed as to give theui ett'ect, if 
'possible, and to carry ont the gênerai intention ot the donor, when clearly 
manifested, even if the particular form or maiiiier iwinted out by liim cannot 
be foUowed. They may, and indeed must, be for the beneflt of an indefinite 
number of pei-sons ; for, if ail the beneflciaries are personally designated, the 
trust laçks the es,sential élément of indefiniteness, which is one characteiistlc 
of a légal charity. If the founder describes the gênerai nature of the charitable 
trust, he may leave the détails of its administration to be settled by trustées 
under the superintendence of ; a court of chaucery ; and an omission to nnme 
trustées, or the death or declinatiou of the trustées nanied, will not defeat 
the trust, but the court will appoint 'new trustées In their stead." 

For the reasons indicated in this opinion the opinions in New York, 
Maryland, and the District of Columbia; which is governed by the 
laws of Maryland at the date of its cession to tiie United States stib- 
ject to subséquent modifications, will not need to be considered by 
us in this opinion. 

In Jones v. Habersham, 107 U. S. 174, 185, 2 Sup. Ct. 336, 346 (27 
L,. Ed. 401), it is said in référence to a bequest to a charity and upon 
its termination to another charity that : 

"If those conditions are valid, the devise pver to the Savannah Feniale Or- 
phan Asylum, an undoubted charity, will talte effect; for as the estate'is no 
more perpétuai in two successive charities than in one charity, and as the 
rule against perpetuities.does not apply to charities, it foUows that if u gitt 
is made to one charifyin the fir'st nistance, and then over to another charity. 
upon the happening pî a contingeney whieh may or may not take place within 
the limlt of that rule, the limitation over to the second charity is good." 

In Hopkins v. Grimshaw, 165 U. S- 342, 352, 17 Sup. Ct. 401, 405 

(41,L. Ed. 739), it is said; 

'.'The first inquiry which naturally arlses Is whether the deed was for a 
charitable use, in the légal sensé. If it was, the conveyance would not be 
open to any légal ob.1ection by reason ofthe length of tlme during which the 
trust might last, or because of the soeiety named not beiiig a coi'i)oration. 
Ould v. Washington Hospital, 95 U. S. .9œ [24 L. Kd. 450] ; Russell v. Allen, 107 
IJ,^S, 163, 171 [3, Sup. Ct. 327, 27 L. Ed. 397]. And the trustées, although the 
deed did not in terms run to their heirs and assigns, would take tlie légal 
estate in fee. Russell v. Allen, above cited; Potter v. Coueh, 141 U. S. 
296, 309 [11 Sup. Ct. 1005, 35 L. Ed; 721] ; Easterbrooks v. Tillinghast, 5 
Gray [Mass.] 17, 21." 

To the same effect are Duggan v Slocum. 34 C C. A. 676, 92 Eed. 
806; Brigham v. Peter Bènt Brigham Hospital et al.. 67 C. C. A. 393, 
134 Fed. 513; White v. Keller, 15 C. C. A. 683, 68 Fed. 796.^ See 
Handïey v: Palttter, 43 C. C. A. 100, 103 Fed. 39. 

In Wood V. Pairie (C. C.) 66 Fed. 807,. it is declared that a charita- 
ble trust will not be, held void because of uncertainty of beneficiaries or 
incapacity of the trustées to take, as a court of chancery will not per- 
mit a charitable trust to fail for want of a trustée or because its par- 
ticular purposes ate uncertain. 



BAUER V. MYEBS 911 

Tt thus seems clear that, however the law may be elsewhere in the 
fédéral courts, the rule against perpetuities bas no appHcation to a 
bequest for cbaritable uses. Ail gifts for tbe promotion of éducation 
are cbaritable ones. Russell v. Allen, 107 U. S. 163, 172, 2 Sup. Ct. 
327, 27 L. Ed. 397. And the term "cbaritable uses" embraces a wide 
scope, including religious uses. 

In Ould V. Washington Hospital, 95 U. S. 303, beretofore cited, on 
page 310 (24 L. Ed. 450), it is said that the Statute of 43 EHzabeth, c.. 
4, names 21 distinct charities: "Tbey are * * * (10) of churches" 
and refers apparently with approval to the opinion of Mr. Justice Bald- 
win in McGill v. Brown, Brightly, N. P. (Pa.) 346, note, in which he 
found that there were 46 spécifications of pious and charitable uses 
recognized as within the protection of the la\y in which were embraced 
ail that were enumerated in the Statute of Elizabeth. In Perry on 
Trusts it is said that cbaritable trusts include ail gifts in trust for 
religious and educational purposes, and in 1 Beach on Trusts, § 322, it 
is said: 

"In distiiK-tion from an express privute trust, whitli, by the définition, Is 
designed for the beneflt of oiie or moie indlvidual.s, the trust for charitable 
purposes is a public trust, and from the nature of the ciise the beneficiaries 
are, to a greater or less extent, inil;iio\vn or indefinite. Ordiuarily the trust is 
designed for the benelit of a elass, tlie indlviduals of which eau be designated 
only in geiieral ternis. In a private trust, if the beiieficiary or beneilciarles are 
not definitely and positively nauied, the ti'ust fnils on the ground of Indeflnite- 
ness. But lu a charitable trust the beneficiaries need not l)e definitely naraed, 
and even wliere there is no ade<iuate désignation of a cestui que trust, the 
trust will be enforced in equity if the intention of the settlor cim 1« ascertainert 
beyond a reasonable doubt. Trusts for charitable pui'poses are regarded'by 
courts of equity with spécial favor, antl a mucli more libéral construction 
will be put upon an instrument crenting such a trust than npou one creating 
a trust for individuals. A will creating a trust for a charitable purpose will 
receive, where there is occasion for it. a construction dilîering very widely 
from that which would be api)lied to a trust for an individual." 

In Jackson v. Phillips, 14 Allen (Mass.) 539, 550, Mr. Justice Gray 

said : 

'•By the law of this coinmonwealth, nu by tlie law of Kngland, gifts to 
chîintablt; uses are highly favored, aud will be most llberally construed In 
order to acconipllsh the intent and puriiose of the douor ; nnd trusts which 
cannot be upheld in ofdinary cases, for varions reusons, will be establislied and 
carried into effect when created to snp])ort a gift to a charitable use. Tlie 
most important distinction between charities and other trusts is in the time 
of duration allowed and the degree of deflniteness reqnired. The law does not 
allow property to be made inaliénable, by means of a private trust, beyond 
the period prescribed by the rule against perpetuities, being a life or lives 
in being and 21 years afterward ; and if the persons to be benettted are un- 
certain and cannot be aseertained within that period, the gift will be ad.1udged 
void, and a resulting trust declared for tlie heirs at law or dlstributees. But 
a public or charitable trust may be perpétuai in Its duration, and may leave 
the mode of application and the sélection of particular objects to the discre 
tion of the trustées." 

In Pomeroy's Equity Jurisprudence, § 1018, it is said: 

"In express private trusts there is not only a certain trustée who holds tlie 
légal estate, but there is a certain specifled cestui que trust clearly identifled 
or made capable of identiflcatiou by the tenus of the instrument creating 
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the tr,ust. It is an essentlal feature of public or charitable trusts that the 
beneficlaries are uncertaiii — -â.'class of perspns descilbed in some gênerai 
laugiiuge, often fiuetuatlng, changiiïg In thelr indlvidual members, and par- 
tabing- ûi a quasi public cfiaraeter, The most patent examples are 'the poor' 
of a certain district in a .trust of :a benevolent nature, or 'tlie childreu' of a 
certain town, in a trust fop educational .punKises. In such a case It is évi- 
dent thàt ail the beneiiciaries can never' ùriite to enforce the trust ; for evcu 
if ail tliose in existence at any giveu tirae could unité, they could not include 
nor bind their'suceessore. It is a settled doctrine in England and in mni\y 
of the Ainerliqan states that; peraonal property and râal property, cxcept whea 
prohiljited by'stfttutes, may be conveyed,:or- I)equeatlied in trust, upon chari- 
table uses. and, pùrposes, for the b<inefit of'such uncertain classes or portions of 
the public, and thàt If the pùrposes are charitable, withîn the mcaning given 
to tliat'term, :a. court of equity will enforce the trust. - Furthennore, it is one 
of the most impartant and distJnctive fcatures of charitable trusts that, how- 
ever long the period îBUybe duriiig wWch they are tç. last, even though it be 
absolutèly unliniited in its dUfatioii, they are not subjeet to nor controlled by 
the established doctrihes, nor/èvén thé statutés whicli prohibit perpetuities. 
Indeed, it ,may be. said that the full conception of a charitable trust includes 
the notion that itjls or inay be perji^tual," 

It has been repeatedly held that trusts for the benefit oî sectarian 
churchés are chafities. Note II, 6 L. R. A. (N. S.) 321. In 5 RuHng 
Ca:se Law, page 291, a charitj is defined : 

"It is immaterial whether the purpose is called charitable in the gift itself, 
if it is so described as to show that it is charitable dn its natui-e. Another 
définition,, capable of being easily understood and applied, is that given by 
Lord Oaniden as folio ws: 'A gift to a gênerai public use, which extends to the 
poor as well as the rich.' ïhe theory of this is that the immédiate persons 
beneflted may be of a partlciilar class, and yet if the use is public in the 
sensé that it promotes the gênerai welfare in some way, it has the essentials 
of a charity. Again, , eharity has been declared to be active gooduess; the 
doing good to our fellow men, fostering those institutions that are established 
to relieve pain, to prevent suffering, and to do good to mankind in gênerai, or 
to any class or portion of mankind." 

And on page 293 : 

"The essential éléments of a public charity are that ît Is not conflned to 
privileged indivîduals, but is open to the indeflnlte public. * * * Notwith- 
standing thèse' gênerai rules, it is usuaUy held that a charity is none the less 
public beeause it is liniited In its opération to the members of a particular 
séct or ' Society, so long as it Is vvholly altruistic in the end to be attained and 
no pri^^ate or selfish interest is tostered uiider the guise thereof." 

And again on page 295 : ' 

"The requisites of a valid private trust, and of one for a charitable use, are 
materially différent. In the former there must not only be a certain trustée 
who holds the légal title, but ê^ certain specifled cestui que trust, elearly 
identifled, or made capable of identification, by the terms of the instrument 
creating the trust ; while It is an essential feature of the latter that the bene- 
ficlaries are uncertain, a class of persons described in some gênerai language, 
often fluctuating, ehanging in their indlvidual members and partaking of a 
quasi public character. The most important distinction, however, betvceen 
charitles and other trusts is that in the time of duration allowed and the 
degree of déflniteness required. Trusts for public charitable pùrposes, bein.g 
for objects of permanent interssts and benetit to the public, and perhaps being 
perpétuai in their duration, are upheld uuder circumstances under which pri- 
vate trusts would fail." 

We hâve said enough to indicate that in our judgment thèse three 
items ail created trusts for support of' public charities and wholly di- 



BADER V. MYEE3 913 

vested any right which the plaintififs and others may liave had in the 
residue of the property, and the plaintiffs hâve no interest in the meth- 
od by which a court of equity will work out the détails of tlie ti"ust 
created. 

It is very strenuously insisted that the testatrix did not contemplate 
thèse trusts at ail. She did contemplate, according to the évidence, that 
Mr. Myers should be the executor of the will, as that was discussed. 
Mr. Crâne advised her th&se trusts were necessary to make the will lé- 
gal, and especially as to the trust for the benefit of the poor of Martin- 
shohe ; that interest rates in Kansas were higher tlian interest rates in 
Bavaria, and that it would increase the amount of her charity given to 
the poor at Martinshohe to create a trust in. 'America and keep the 
funds loaned hère. For the purpose of disposing of this ixîint, and for 
no other, we will assume that Mr. Crâne was mistaken in his suggestion 
that a trustée was necessary in order to make the items légal ; still there 
is nothing to indicate lie was not honest in his advice. The testatrix, 
when the sixteenth item was read, said she wanted that money to go to 
the Board of Foreign Missions of the Methodist Episcopal Church at 
the death of Katie Grauer, and did not want it held in perpétuai trust, 
and Mr. Crâne corrected the will for the purpose of carrying out her 
purpose. Every word of the will was read to the testatrix, and her 
action in relation to the sixteenth item shows she knew and understood 
the appointing Myers trustée. Being of the opinion a trustée was nec- 
essary in thèse items, Mr. Crâne asked Mr. Myers, who had already 
been designated by Mrs. Sitzler as executor of the will, on their way 
back from the consultation at the deceased's house, if he would act as 
trustée. 

The évidence shows that Mr. Myers' relations to the parties and the 
estate were such that he would be the one she would naturally hâve se- 
lected for that office. This opinion might well end hère with an af- 
tirmance ; but appellants iiled an elaborate argument to prove that as 
changed the language of item 16 is not ambiguous. Let it be conceded 
that upon its face it is not. Then ap'pellants argue that, if there is an 
ambiguity, it is patent, not latent, and cannot be explained by paroi évi- 
dence. Thèse two positions are inconsistent with one another. In the 
récent case of David Graham et ux. v. National Surety Co., 244 Fed. 

914, C. C. A. , we reviewed a number of text-book authorities 

on this subjecty and without further discussion, if, as contended, the 
will is not ambiguous on its face, the évidence showing clearly that the 
change was made for the purpose of vesting the principal of the be- 
quest in the Board of Foreign Missions of the Methodist Episcopal 
■ Church, the instrument will be so construed, even if it becomes neces- 
sary to construe the will by other than the rules of English grammar. 
2 Underhill on Eaw of Wills, page 1385. 

It is strenuously insisted that the seventeenth and eighteenth items 
constitute trustées to turn the money over annually to the mayors of 
Martinshohe and Holtou, to be by them used for the relief and as- 
sistance of the poor, and that this créâtes trustées of the mayors of the 
two places, and the use of the term "mayor" is descriptio personse, and 
so the mayors for the time being take the whole interest in trust for the 
244 F.— 58 
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uses indicated. This might be true under the holding in Inglis v. Sail- 
ors' Snug Harbor, 3 Pet. 99, 7 L. Ed. 617, and siniilar cases, were it 
not that in each case tiie direction is, not only to turn over the profits 
of the bequest to the mayor of the town named, but to turn it over an- 
nually to the mayor of the town named. It would therefore be no dé- 
fense in any year, if the mayor of the town in question should claim bis 
annual payment, for the trustée to say that he had turned it over to 
some ex-mayor of 10 years before. If any part of appellants' conten- 
tion in this regard is true, the subordinate trusts are annual in duration, 
and as many are created as there may be years in which the principal 
trust exists. 

It is contended that, because no part of the money bequeathed goes 
to the charities, they are not charitable bequests. The earnings of the 
bequests go to the charities, and that is sufficient to stamp the character 
of charitable bequests upon the principal. 

It is claimed that under the Constitution and laws of Kansas that 
State cannot provide for the poor of a city except through the county. 
Nearly every state by Constitution or statute prohibits the imposition 
of taxes for the support of churches, and yet generally it is regarded 
as a proper charity for a testator to give his property for the support 
even of sectarian churches. It is no part of the power of one by will 
to turn his property over for the support of a public charity, that the 
cliarity is one to which the state could contribute its support. 

The decree of the District Court is right, and is affirmed. 



GRAHAjAr et nx. v. NATIONAL STTRETY CO. 

(Circuit Coint of Appealw, Eighth Circuit. May 7, 1917.) 
No. 46S7. 

1. HOMESTEAD ®=118(ri) — CONVEYANCE— VALIDITY. 

T'iwier Geu. St. Mlnn. 1913, § 6961, Ueelarlug that If the owner be mar- 
rletl uo mortgage of a lioiaestead except toi- purehase iiïone.v unpald 
tlieieoi), uor any sale or other aliénation thereof wUl he valld wltliout 
the signature of botb husbahd and wife, a conveyance by a husbaud or 
vvife without the spouse joinlng is void as to tbe homestead thougli It 
niay be valld as to ôther proi)erty included therein. 

2. Desceis't and Distribution <S=>52(2)— Surviving Wife — ISianTs of. 

Where land mortgaged by a husband alone was sold on judicial sale 
before hi.s death, his widow will not, under Gen. .St. Minn. 1913, § 7238, 
relutiug to descent and distribution, tal;e any luterest therein. 

3. KviDEXCE ©=3451, 452-^Parol Eviue:«oe IUlle. 

l'arol evldense is admissible to explain a latent ambigulty in a deed, 
though not to explain a patent aniblguity, for that would praetlcally abol- 
ish the sanctity of deeds. 

4. Evidence <S=462— Pabol Evidence Rule— Admissibility. 

A firm' of contractors sutïered considtuable loss on a contra et, the 
performance of which was guaranteed by plaint.iff surety company. 
Thereafter one of the partners and his vvife executed a trust deed in 
favor of plalntiff surety, reclting that the property should be lield In trust 
for the puriK)se of securing the surety against any and ail liabillty of 

®=3For utber cases see same toplc & KEY-NUMBÈR In ail Key-Numbered Digests & Indexes 



GEAHAM y. NATIONAL SUKETY CO. 915 

erery kind that may arise by reasoû of any bond or Indemnity of any 
kind or nature which the sm-ely may hereafter exécute iudemnifying or 
securing, or In any manner obllgatiiig it to rny as surety or otherwlse 
any sum of nïoney on account of any eontract of the eontraetins tirm. 
Ihe partner's wifè had deellned to sign a deed of trust u|X)u tbe family 
doniicile for any past indebtedness, but slie éxecuted tbe al>ove deed of 
trust which was prepared by the surety. After exécution of tbe deed of 
trust, tlie trustée gave îndemnifying bonds to firm creditors who wçi-e 
indueed to acctpt tii-ni notes payable in one year for the claims arislng 
under the eontract. Hcld, that the deed of trust was anibiguous, and pa- 
roi évidence was adnïissible to show Its scope as to tlie wife. 

5. HOMESTE.ID <g=3ll5(l) — DeEDS OF TRUST— CoNRTKUCTION. 

In such case, as the trust deed should be niost strongly eonstrued against 
the trustée, it having been prepared by it, and as its agent knew of the 
wife's refusai to sign a deed which should sub.iect her homestead to 
claims for past indebtedness, the homestead is not, despite the exécution 
of new bonds which covered the past indebtedness, and the surety's sat- 
isfaction of claims arisiug on such bonds, subject to foreclosure under 
the deed of trust. 

6. MORTGAGES i®=>114 — DeEDS OF TRUST— ^CONSTRUCTION. 

In such case, as tbe husbaud and partner consented to subje<.'ting Jiis- 
honiestead to past indebtedness, and as lie could validly incumber other 
portions of his real property without the consent of the wife, such deed 
of trust is valid as to property other than the homestead, the husband 
having after the exécution of the trust deetl consented to the ti-ustee's 
construction by executing notes for the past mdebted.ness to secure pay- 
mtent of which the trustée éxecuted new bonds, tliis heing particularly true 
as the lands were located In Minnesota, and Gen. St. Minn. 191.3, § 7907, 
declaring that any judgment of tbe fédéral District Court sball become a 
lien on such lands of the audgmeiit debtor as are located in the county 
where it is docketed and hinda lu any other county when duly doeketed 
with the clerk, of the district court, in the county in which they are locat- 
ed, made the judgment again.st the husband a lieu on such lauds. 

7. Subrogation <®=37(1) — Surety-^IUgjjt to. 

A surety paying an obligation of the principal is entitled to be sub- 
rogated to the rights of creditors. 

Hook, Circuit Judge, and Amidon, District Judge, dissenting in part. 

Appeal from the District Court of the United States for the District 
of .Minnesota;. Page Morris, Judge. 

Action by the National Surety Company, a- corporation, against 
David Graham and Mrs. Minnie A. Graham. From a decree for 
plaintiff, défendants appeal. Reversed and remanded, with directions 
to dismiss as to Mrs. Minnie A. Graham and to grant a decree of 
foreclosure against David Graham. 

M. E. Louisell, .pf Dliluth, Minn. (Victor D. Power, of Hibbing,. 
Minn., on the brief), for appellants. 

Oscar Mitchell, of Duluth, Minn. (W. D. Bailey and A. C. Gillette,. 
both of Duluth, Minn., ori the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. June 28, 1910, a copartnership composed 
of David Graham and John J. Young, under the firm name of Graham- 
Young Company, entered into a written eontract to .build a high 

^ssFoir other cases see same topic & KBY-NUMBER in ail Kejr-Numbered Digests & Indexe» 
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school in Gilbert, Minn., with district township No. 18 of St. Louis 
county, in that state, for $87,992. On July 27, 1910, the Graham- 
Young Company gave to the school district a bond in the sum of 
$87,992, being the full amount of the contract priée, for the perform- 
ance of said contract, with the National Surety Company as surety. 
The bond contained the following provisions : 

"Now therefore, If the said piinclpals shall pay as tliey become due ail 
.iiist clainis for ail work, tools, machinery, skill and materials furnished under 
said contract and f*hall cornplete said contract in accordance with its ternïs 
and shall save the obligée harmless froni ail costs and charges that niay 
accrue on aceount of the doing of the work specified in said contract and shall 
couiply with, ail laws api)ertaining tliereto, then this obligation shall be void, 
otherwise to remain, in full force and effect. 

"This bond is given for the use of the obligée and of ail persons doing work 
or furnishing skill, tools, uiachiuery or materials, under or for the purpose 
of this contract" 

Thereupon the Graham-Young Company entered upon the perform- 
ance of said contract. As the building was nearing completion, it 
became manifest they were going to lose heavily on the contract. Aj 
meeting of the creditors was called by Mr. John C. Bennett, the super- 
intendent of claims of the surety company for the territory that in- 
cluded Minnesota. An arrangement was then made that the balance 
in the hands of the school district should be paid pro rata to the 
creditors and that they should extend the time of payment of the bal- 
ance for one year at 7 per cent. After crediting the amount then in 
the hands of the school district, there was due in the aggregate by the 
Graham-Young Company to their creditors on this building $13,567.71. 
On April 28, 1911, David Grahara and his wife executed a trust deed 
to the National Surety Company of lots 4 and 5, block 3, Southern 
addition to Hibbing, according to the recorded plat thereof, and lots 
2 and 3, of section 30, in township 59 north, of range 22 west, ail 
of the above described lands being in St. Louis county, and the east 
half of northeast quarter of section 25, in township 59 north, of range 
23 west, in Itasca county, ail in the state of Minnesota. This trust 
deed was iipon the following conditions : 

"The above-described property Is conveye<l by the parties of the flrst part 
to the party of the second part to be held In trust for the purpose of securlng 
the party of the second part against any and ail llabllity of every klnd and 
nature that m'ay arlse by reason of any bond of indcmnlty or other instru- 
ment of security of any kiud or nature which the party of the second part 
may hereafter exécute, indemnifying or securin^, or in any inanner obligating 
itself to pfiy as surety or otherwise, any sum of ' money on aceount of any con- 
tract, agreement or obligation of Graham-Young Comljany, a eopartnershij> 
consistlng of said David Graham and one John J. Young, it being understood 
and agreed, however, that the party of the second part does not, by accepting 
this security, obligate itself in any manner to execute^any bond of indemnity, 
or other instrument of secuiity for the said Graham-Young Company." 

The National Surety Company brought suit to foreclose said triist 
deed in the United States District Court, and after a trial a decree 
was entered, September 9, 1915,'that the surety company was en- 
titled to $17,312.73 and interest and costs, and that the property de- 
scribed in the trust deed be sold to satisfy said claim, and the de- 
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fendants in that suit, David Graham and Minnie A. Graham, his 
wife, appeal. 

It appears that subséquent to the exécution of this trust deed and 
on July 1, 1911, Mr. David Graham, in the name of the Graham- 
Young Company, executed notes to the varions creditors on the Gil- 
bert schoolhouse to the aggreatc amount of $13,567.71 bearing 7 per 
cent, intcrest, and the firm of Graham-Yonng Company, by David 
Graham, and the National Surety Company, as surety, gave a bond 
of indemnity to each of said creditors that his note would be paid 
within one year of its date. The Graham- Young Company failed to 
pay any of the said notes, and the surety company was compelled to 
do so, and upon thèse payments the decree of the District Court is 
based. 

The surety company was liable immédiate!)' for the whole of thèse 
claims upon its original bond which is conceded was not within the 
terms of the trust deed, and the principal question is as to whether 
by extending its liability for a year and agreeing to pay 7 per cent, 
interest the new bonds were bonds it "may hereafter exécute," as 
provided in the trust deed, It apjjears that the trust deed covers lots 
4 and 5 in block 3, Southern addition to Hibbing. Upon thèse lots 
is the homestead of the parties, and it has been actually occupied by 
them as such for twelve years or more. 

[1] It was provided by section 3456 of the Revised I<aws of Min- 
nesota of 1905, now section 6961 of the General Statutes of Minnesota 
of 1913, that: 

"If tlie owiior be miurried, no mortgage of the home.stead, except for pur- 
cJiase nione.v nnpaitl thereoii, iior any sale or other aliénation tliereof sliall be 
valid wlUiout 1l)c signatures of botli husband and wife." 

Under this statute while a conveyance of a homestead by the hus- 
band or wife witliout the spouse joining is void as to the homestead, 
if other property be included in the same deed the instrument is not 
void as to such other property. Coles v. Yorks, 31 Minn. 213, 17 N. 
W. 341 ; Weitzner v. Thingstad, 55 Minn. 244-, 56 N. W. 817. 

[2,3] Mr. David Graham testified : That he first had a talk with 
Mr. Bennett on the subject of the trust deed at Hibbing; that: 

"The tirst tiiue tliat Jlr. Bennett imt the proiX)sition up to nie, he outliiied 
the trust deed to cover past indebtedne.ss incurred by tlie Graliani-Young Com- 
pany and also to cover future business so as we could go along and do busi- 
ness in tlie future. Ile stated that niy wife wonld hâve to sign the instru- 
ment. * * * I told Mr. Bennett that I would take the matter up wlth m'y 
wife, and if she would sign u deed of that Uiiid 1 would do so — I was positive 
we could go aliead and uiake good. ïhere was a lot of blg eontracts that 
were to be let on somo buildings, and we thought we would stand a good show 
in getting those eontracts. I told my wife what Mr. Bennett told me. She 
absolutely refused to sign any trust deeil of that lùnd but would sign one for 
future business — proniised to sign one if it was made to cover future business. 
In regard to past indebtedness she said this : 'lu case yon wouldn't be able to 
make good this is my home — we hâve to ralse our children, and I am going 
to protect them.' She said at that finie that she posltlvely refused to sign 
any deed that would cover past Indebtedness." 

Mrs. Minnie A. Graham testifîed: 

"I had a talk about this trust deed before signing It with Mr. Graham, my 
husband. He asked me to sign a trust deed that would cover ail past Indebt- 
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edness and also the future. He asked me to do tliat at iiiy îionie In Hibbing. 
Mr. Graham told me thnt BIr. Beiiiiett sald if I wonld sisn thls trust deed to 
cover past indebtedness he was sure that tliey would inake good as tliere waH 
another contracter that had made frood and he was sure he could nwke good 
for me. I told Mr. Graham that then I would sign awaj' everythiug and I did 
net like to sign away our home. * * ♦ I gaid then our ehildren came flrst 
and I refused to sign it" 

Both Mr. Graham and Mr. Yonng testified that this was ail com- 
municated to Mr. Bennett at Duluth on the day of the meeting of the 
creditors there, and Mr. Bennett frankly admits'that Graham so told 
him. After the meeting of the creditors, Mr. Bennett and Mr. Gra- 
ham went to a lawyer's office in Duluth who was employed by Mr. 
Bennett for the surety company, and this lawyer drew the deed of 
trust in question. There is nothing in the record which in any way 
reflects upon him. Mr. Graliam then took the deed home and told 
his wife that this deed was so drawn up as to cover future business. 
Mrs. Graham testified that her husband so told her and she then 
read the instrument, and, believing that it covered only future indebt- 
edness and did not hâve anything to do with past indebtedness, she 
signed it. 

It is strenuously contended that the évidence on this subject was 
inadmissible to vary the terms of a written instrument. We hâve 
no désire to in any manner infringe upon the well-settled and salu- 
târy rule upon that subject and do not deem it necessary to review 
thè authbrities thereon. The real question is whether the case is 
within the equally well-recognized exception to this rule on ambi- 
guities and, if it is, what is the situation of the parties? 

Under the laws of Minnesota, David Graham alone could hâve 
executed the trust deed in question as to ail but the homestead, and 
if the property was sold on judicial sale before the death of the 
husband his widow would take no interest in it. Revised Laws of 
Minjiesota, 3648; General Statutes of Minnesota, 7238. 

The fcase therefore présents the question as to whether the trust 
deed should be construed to cover at ail liabilities incurred upon 
bonds exeçutéd subséquent to the' date of the trust deed to secure 
a pre-existing liability of the National Surety Company. That is, 
as to such liability was it a binding obligation as to either David Gra- 
ham or his wife Minnie A. Graham? If the last question should be 
answered in the affirmative as to either of the défendants, should it 
be so answered as to both? Assuming the obligation to be a valîd one 
as to one or both of the défendants, was it valid as to their homestead? 

Jn Greenleaf on Evidence (16th Ed.) § 297, it is stated : 

"It nïay be proper to epnsidej the case of ainbiguitles, both latent and pat- 
ent. The leadlng rule on this subject is thus given by Lord Bacon: 'Am- 
biguitas verborum latens verificatione suppletur; nam quod ex facto oritur 
ambiguum, veriflcatione facti tollitur.' TJpon which he remarks that: 'There 
be two sorts oCambiguities of words; the one is ambiguitas patens and the 
other latens. Patens is that which appearsto be anïbiguous upon the ^eed or 
instrument; latens is tbat which seemeth certain aud.without ambigutty, tpv 
anything that appeareth upon the deed or Instniment ; but there is some col- 
latéral matter out of the deed that breedeth the ambigulty. Amb}gûitas patena 
is never holpen by avenitent ; * * ♦ for that were to niake ail deeds hoUow 
and subject to avermeuts, and so, in effeet, that to pass without deed which. 
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the law appointeth sliall not pass but by deed. Therefore, If a iiian give land 
to J. I). and J. S. et hoeiedibus, and do not liniit to wliether of their heirs, It 
shall not be supplied by avernieut to whetber ot tlieiri the intention was (tbat) 
the iuheritanee sbould te liuiited.' 'But if it l)e ambiguitas latenK, tben other- 
wise It is : as if I istrant my manor of S. to J. F. and liis beirs, hère appeareth 
no ambiguity at ail. Hnt if tlie trutli be, tbat I hâve the nianors both of 
Soutli S. and North S., tliis ambiîïiiity is niatter In fact; and therefore It 
shall be holpen by avernient, wbetber of tbem it was that the party intended 
should pa^s.' " 

In Wigmore on Evidence, § 2472, it is said : 

"Déclarations of intention, tlionf;h ordiiiarily excluded from considération, 
are receivable to assist in interpreting an etpiivocation ; that Is, a teruï which, 
upon application to e.xtei'nal objects, is found to fit two or more of them 
equally. Tliis nile dates at least as far back, in récognition, as Ijord Coke's 
time; the only différence being tbat it was then the sole pennlssory exception 
to a gênera) prohibitory raie against looking at any extrinsic cireuuistances 
(as iioticed ante, section 2470), while now it is a imnnissory exception to a 
prohibitoi-y rnle which is il self an exception (ante, section 2471) to a gênerai 
permissory nile. 

"The reason for the pi'osent exception to that exception Is plain enough. 
The original probibitoi'y exception is based on the risk of allowing an extrin- 
sic utterance of intent lo corne into conrjjetitioa witli the ternis of the docu- 
ment on the same sub.iect, and jierhaps to prevail against them (ante, section 
2471). Now in tlie case of an e<|uiYocatioti this risk does not exist. Since 
the tei'ui of the docuiucut describes equally two objects, and since it was used 
to designate one only. there oaii be no comiietitiou willi the words of tlie 
doc-nment by déclarations which merely expand and make more spécifie tliose 
words. The sensé of the words caii be inteipreted witbout restriction, be- 
cause the data offered cannot he used for any ])uri)o,«e but tbat of interpréta- 
tion. Hence the reason for the original iirobibitory rule falls away, and the 
gênerai jjrinciple of infer]iretatioii résumes ifs full range." 

In Cliamberlayne on the Modem Law of Evidence, in section 2654, 
it is said : 

"Au ambiguity in a CDiitract may be so (by unsworn statements) exiilalned." 

In Rice on Evidence, vol. 1, p. 276, it is said: 

"A latent aiiibiguity created by paroi proof is open to explanation, and this 
in no sensé infi-inges upon the rule that a wi'itten contract cannot be altered 
by paroi, but rhat sucli writiiig is to be deemed to express the intent of the 
parties: where such an auibignity is created by the paroi évidence in tlie case 
it nlay be exiiUiiiied by any évidence, wriften or unwi'itten, vvitbin the reacli 
of the parties."' 

See Jones on Evidence, § 453 et seq., Id., §§ 472 and 473. 

[4| The trust deed recited that it wasgiven to secure the surety 
Company against ail liahility that may arise on any bond it may here- 
after exécute. That seems plain and tmambiguous, but when it ap- 
pears that the surety company had previously executed a bond tipon 
which its liabihty had arisen in the ]jast and after the exécution of 
the trust deed it in effect renewed the old bond and signed some new 
ones whoU)' independent of this transaction, and it claims that the re- 
newal bonds were hereafter exectited and its liahility arose on the 
renewals, it becomes manifest that there are two ambiguous phrases 
used in the contract. This deed of trust was for the purpose of 
securing against ail liahility that may arise. The liability of the com-, 
pany having already arisen under the prior bond, can it be said that 
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its renewed liability upon the new bond was within the language may 
drise, and when the two thoughts are coupled together that the trust 
deed is to secure habOity that may arise on bonds hereafter executed 
it becomes plain that the deed of trust contained an ambiguity as to 
whether thèse new bonds were included therein. Not only does an 
ambiguit}' appear, but an ambiguity "latens" as distinguished from an 
ambiguity "patèns." Did the trust deed a]3ply to only one class of 
bonds "hereafter" executed and having their origin after the deed or 
did it inchide those and any renewal bonds executed after and for 
old pre-existing debts at the time of the exécution of the trust deed? 

[5] This contract was drawn by the National Surety Company by 
its attorney and upon direction of the superintendent of its claims 
department and must be most strongly construed as against it, With 
the évidence offered there can be no doubt that Minnie A. Graham, 
the wife, had no idea that the contract was subject to the second 
construction indicated, and there was no reason why she should hâve 
such idea when she read and signed the instrument. Properly con- 
strued as against her, the trust deed secured only bonds or other in- 
struments executed in the future and did not include re-execution of 
bonds to secure pre-existing debts upon other bonds and the liabil- 
ity on new bonds could not be said to arise on them, but it originally 
arose on a bond "heretofore" executed and renewed and re-evidenced 
by the new bond. While there was nothing fraudulent in the exécu- 
tion of the contract, as thp company knew that she had refused to 
sign this trust deed to secure the indebtedness on the high school, 
the attempt of the company after the exécution of the deed to make 
antécédent obligations into subséquent obligations would operate as 
a fràud and would not be tolerated. The plaintif? therefore was not 
entitled to a decree as against her or as against the homestead for 
the amount it paid upon the individual bonds given to secure the 
debts upon which it was liable at the date of the exécution of the 
trust deed upon the bond of the 27th of July, 1910. See United States 
V. Bethlehem Steel Co., 205 U. S. 105, 27 Sup. Ct. 450, 51 L. Ed. 731 ; 
I^wrey v. Hawaii, 206 U. S. 206, 221, 27 Sup. Ct. 622, 51 L. Ed. 1026. 
A more difificult question arises with référence to défendant David 
Graham and the property other than the homestead. 

[6, 7] That David Graham is liable for the amount paid by the Na- 
tional Surety Company upon the obligations of the Graham- Young 
Company is beyond dispute. The bill sets forth the exécution of the 
several bonds by the Graham-Young Company, which was a partner- 
ship of which David Graham was a member, by David Graham as 
principal, and by the National Surety Company as surety, and the de- 
fault of the principals and the payment on the notes the bonds were 
to secure by the surety company, and prayed the foreclosure of the 
trust deed and to bave judgment for any deficiency after applying 
the proceeds of the trust deed, against both défendants, and for gên- 
erai équitable relief. Included in the prayer was necessarily a prayer 
for subrogation to which the surety companv was clearly entitled. 
COoper V. Jewett, 233 Fed. 618, 147 C. C. A. 426. We hâve no doubt 
of the court's power to render a decree against David Graham for 
the amount paid by the surety company on the obligations of the firm 
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of which he was a member upon which it was surety. A more diffi- 
cult question arises as to the validity of the trust deed as between 
the surety company and David Graham as to this indebtedness. He 
nev^er objected at any time to giving on his own behalf a trust deed 
to secure past indebtedness, and he could alone mortgage any property 
other than the homestead although it is probable that if he died be- 
fore judicial sale under foreclosure his widow would bave been en- 
titled to a distributive share in the property under General Statutes 
of Minnesota, 7238. His wife, for aught that appears, had no knowl- 
edge that it was planned to give new bonds for the old ones but David 
Graham, with presumptive knowledge of the terms of the deed of 
trust, executed in the name of his firm the new bonds upon which this 
suit is brought. Thèse new bonds were within the very terms of 
the trust deed as "hereafter" executed. By so doing he acqui- 
esced in the construction of the surety company as to the mean- 
ing of the trust deed. li it is thought that there is any inconsistency 
in construing this trust deed to cover only new obligations as to Min- 
nie A. Graham but to include pre-existlng debts as to David Graham, 
the explanation is to be found in the différent évidence as to thèse 
parties. The moment that it is conceded that paroi évidence is ad- 
missible to aid in construing a latent ambiguity, it necessarily fol- 
lows that the finding of facts may not be the same as to ail the parties 
as the évidence may not be alike as to them ail. Perhaps a fair illustra- 
tion may be found in a criminal case against two parties for a joint 
offense. Take for example adultery. If one of them is guilty, in 
the absence of force both must be guilty, but it does not follow that 
both must be convicted or both acquitted. The évidence may be suf- 
ficient to justify a conviction against one and not against the other. 
In addition to other pointed évidence but not enough to require con- 
viction, one of the parties may bave made no déclaration on the sub- 
ject at ail, while the other may bave expressly admitted the illicit 
commerce. Clearly a jury should convict the latter and acquit the 
former. State v. Caldweîl, 8 Eaxt. (Tenn.) 576; xMonzo v. State, 
15 Tex. App. 378, 49 Am. Rep. 207. So, having found that the trust 
deed contains a latent ambiguity, we fmd the évidence requires a find- 
ing as against Minnie A. Graham and the homestead that the con- 
tract was only with référence to new bonds "hereafter" executed, 
but as to David Graham we find that he was willing in the first place 
to give security for pre-existing debts and subsequently executed new 
bonds for pre-existing debts with the National Surety Company as 
surety and 'thereby ac(|uiesced in the construction of the surety com- 
pany that the ambiguity should be solved as contended by it. 

Entirely aside, however, from this (luestion, the lands covered by 
the trust deed are ail in either St. Louis or Itasca counties in the 
state of Minnesota. They are both in the Fifth Division of the Minne- 
sota District Court, and the court in which this case was tried is held 
in St. Louis county, while Itasca joins it immediately on the west, 
It is provided by section 7907 of the General I-^ws of Minnesota that: 

"Every juclsnient requiring the pnymcnt: of money rendered in a Circuit or 
District Court of the United States witliiu tliis state shall be, from the docket- 
ing thereof in sald court, a lien ui)on the rcal property of the judgment debtor 
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sîtuated In the county in whlch it is so docketed, tlie same as a .iudgment of a 
State court. And a transcrlpt of such docket may be tiled with the derk of the 
District Court of any other county, and shall "be docketed in his ottice as in 
the case of judgments of the state courts, and with like effect." 

If a decree was therefore entered in this case for the National 
Surety Company against David Graham for the amount due it on 
their bonds which it would clearly be entitled to, it would at once 
become a hen on the lands in St. Louis county and become a hen 
on the lands in Itasca county with the fihng and docketing of the judg- 
ment with the clerk of the state district court. 

There is no proof that there bave been any intervening rights and 
there seems therefore to be no possible préjudice toany other per- 
son in holding that the trust deed is valid as against David Graham 
and the lands other than the homestead. 

It is therefore ordered that the case be reverSed and remanded, 
with directions to the District Court to set aside the decree hercto- 
fore rendered and to dismiss this case as to the homestead and as to 
Minnie A. Graham and grant a decree of foreclosure for the amount 
paid by the National Surety Company upon the bonds executed by 
it as surety for the Graham- Young Company, with the protest fées, 
interest, and costs, against David Graham and the property other than 
the homestead. 

HOOK, Circuit Judge (dissenting in part). I am unable to con- 
cur in the reversai of the decree below as to the homestead. I think 
the trial court was right in ail respects ; that ail parties knew the 
ternis of the adjustmcnt with the creditors and what the surety Com- 
pany was to do and what was intended by the mortgage; also, that 
the terms of the mortgage were not latently ambiguous but conform- 
ed preciscly to the intention and understanding. 

AMIDON, District Judge. I concur in that part of the foregoing 
opinion which reverses the decree of the trial court as to the homestead, 
but I am of the opinion that the reasoning which compels that resuit 
also compels a reversai of the entire decree. 

A careful considération of the trust deed and of the évidence con- 
vinces me that it was the intent of Mr. Bennett and of Graham and 
Young that the trust deed should not secure the iiidebtedness for the 
Gilbert schoolhouse. That question was paramount in the negotia- 
tion of the parties for a considérable time prior to the ineeting of the 
creditors and prior to the préparation of the trust deed. Mr. Bennett 
testified frankly that he understood that iirs. Graham refused to 
mortgage her homestead to secure the indebtedness for the Gilbert 
school. That subject was fully discussed both before and after the 
meeting of creditors. Nothing passed between the parties to justify 
the inference that it was cver the intent of either Mr. Bennett or Mr. 
Graham that the deed should be binding upon Mr. Graham but not 
upon his wife. Or that it should not be a lien upon the homestead 
but should be a lien upon the other tracts described in it. The agree- 
ment for the giving of the notes to the creditors and the securing of 
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the uame by a bond to each creditor, signed by the firm and by the 
surety Company, as surety, was fully settled at the meeting of the 
creditors, and agreed to by ail parties. This was before the trust 
deed was executed. I am unable, therefore, to see how the signing 
of the notes and of the bond securing the same by Mr. Graham 
can be given any ex post facto effect to modify the terms of the trust 
deed. 

I am therefore of the ojjinion that the decree of the trial court 
should be reversed with directijnsto dismiss the bill. 



KANAXANUI et al. v. L'NITED STATES. 
(Circuit Court of Appeals. Ninth Circuit. August G, 1917.) 

No. 2935. ,' ' . 

1. Emisent Domain ®=>24C(2)— "Taking" op Property — Abandonment or 

Peoceeding. 

The institution and proseeiition by tlie United States of a proceeding 
for the condemnation of property is not a "taliing" of the property, and 
the proceeding may be abandoned at any time. 

[Ed. Note. — For other définitions, see Words and flirases, First and 
Second Séries, TalJing.] 

2. Eminent Domain <$=>122 — Compensation fob Pboperty Taken — "Jusi 

Compensation." 

"Just compensation" means the full équivalent for tlie property talien. 

[Ed. Note.— For other définitions', see Words and Phrases, First and 
Second Séries, Just Compensation.] 
îi. Eminent Domain ©^jIGTU)^ — Condemnation Proceedinos by United 
States — Oonformity to Local I/aws. 

The provision of Àct Aug. 18, 1890, e. 797, § 1. 20 Stat. 316 (Comp. St. 
1916, § 0911), thnt proceediiigs for the condemnation of property for inili- 
tary purposes sliall be prosecuted in awordance with the law.s of the 
States wherein they are instituted, applies only to niatters of procédure. 
4. Eminent Do>rAi.\ <S::=240(4) — Condemnation Procekdings by United 
States — Evkkct of Abandonment. 

Rev. I.aws Hawaii 1905, § 505, providing that. unless an award of dam- 
ages made in condenuiation proceedings sliall be piiid within two years, 
the défendant slinll be entitled to recover liis costs, reasonable expeuses, 
and damages sustaincd, does not apply to a proceeding by the United 
' States to condemn property for a public use, and any expense or dam- 
ages siLStained by tlie défendant in sucli case, where the proceeding is 
abandoned, is damnnui absque injuria. 

In Error to the District Court of the United States for the Territory 
of Hawaii ; Chas. F. Clemons, Judge. 

Action by S. M. Kanakanui, William R. Castle, and William R. 
Castle, as trustée for S. M. Kanakanui, against the United States. 
Judgment for the United States, and plaintiffs briug error. Affirmed. 

ïhe court below su.stained a demurrer to the complaint of the plaintiffs in 
error in an action which they brought against tlie t'nited States, in wliich it 
was alleged tliat in a prior action between tlie same parties the United States 
liad sought to condemn, for the érection of a military post and fortiflcatîon, a 
tract of land consistiiig of 4.3 acres, together witli water, riparian, and tish- 

<g;3For otlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Ing rlghts, belongîng to the plaintiffs in thls action ; tlint in sald oondemnatlon 
suit it was finally decreed that. upon payment into tlie reglstry of tlie courf 
of the sum of $5,000, ail tlie riglit, title, and Interest of tlie owners of sald 
property should vest absolutely in the United States; that sald nioney has 
not been paid, or nny part tliereof; that two years hâve elapsed sliioe final 
judgment ; that ail the ïights of the United States in the judgment hâve 
been lost to it; that at no time diirins; sald two years followiug said final 
.iudgment did the United States notify the plaintitts, or either of tliem, that 
It did not claim under said judgment, "but at ail tiines dld suffer said judg- 
ment to remain, and dld clalm under the sanie" ; that the plaintitïs paid the 
sum of $1,100 attorney's fées in the préparation of their défense to sald eou- 
demnation suit and the trial thereof, and the further sum of $64.85 for wit- 
ness fées, and other expenses, ail of which were reasonably incurred ; and 
that they were damaged in the sum of $5,000 for the loss of the use of said 
property. For thèse sums, and for interest, the plaintlffs demanded Judginent 
under the provisions of Act March 3, 1887 (24 Stat. 505, c. 359), known as the 
Tucker Act, and under the provisions of section 505 of the Revlsed Laws of 
Hawaii of 1905, which provides as follows: "The plalntlff must within two 
years after final judgment pay the amount assessed as compensation or dam- 
ages; and upon failure so to do ail rights which uiay bave been obtalned 
by such judgpient shall be lost to the plaintifE; and if such payment shall 
be delayed more than thirty days after final judgment, then Interest shall be 
added at the rate of seven per cent, per annum. Such payment shall be made 
to the clerk of the court rendering the judgment, wÊo shall distribute the 
same In aceordance with the order of the court. If the plaintiff shall 
fall to make such payment as aforesaid, the défendant shall be entitled to le- 
cover hls costs of court, reasonable expenses and such damage as may bave 
been sustained by hlm by reason of the bringing of the action." 

David h. Withington, of Honolulu, T. H. (William R. Castle, W. 
A. Greenwell, and Alfred 1,. Castle, ail of Honolulu, T, H., of counsel), 
for plaintiffs in error. 

John W. Preston, U. S. Atty., and Ed. F. Jared, Asst. U. S. Atty., 
both of San Francisco, Cal., and S. C. Huber, U. S. Atty., of Hono- 
lulu, T. H. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
The only limitation upon the power of the United States to exercise 
the right of eminent domain is that just compensation shall be made 
for property taken. Just compensation means the full équivalent for 
the property taken. Monongahela Navigation Co. v. United States, 
148 U. S. 312, 326, 13 Sup. Ct. 622, 37 h. Ed. 463. By the terms of 
the judgment of condamnation as it is hère pleaded, and by the rule 
sustained by the weight of authority, there was no taking of the prop- 
erty which was sought to be condemned. Lewis on Eminent Domain, 
(3d Ed.) § 655. The United States had the right to and did abandon 
the proceeding. The complaint in the présent action clearly shows 
that the plaintiffs suffered substantial damage by reason of the action 
of the défendant, and it must be conceded that the statute of Hawaii 
is just and équitable, in that it permits recovery for such damages. 

[3] The question hère, however, is whether the United States has 
subjected itself to liability under that statute. Congress might hâve 
enacted that the condamnation suit be conducted according to common 
law, or by a procédure wholly irrespective of that of the territory of 
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Hawaii. By the act of Augiist 18, 1890 (26 Stat. 316), Congress made 
the gênerai provision under which the condemnation suit was brought, 
which was that condemnation shall be conducted in accordance with 
the laws relating to suits for the condemnation of property of the states 
wherein the proceedings may be instituted. By virtue of that statute 
the fédéral courts are required to follow the local practice, pleadings, 
forms, and proceedings so enjoined. They are not required to ob- 
serve any provision concerning any matter of substance prescribed in 
the local procédure. Such is the doctrine of the décisions wherever 
the question has arisen. Thus Judge Wallace held that the require- 
ments of a local statute that there must first bê a reasonable attempt to 
acquire the land by purchase is a matter of substance, and not of form, 
practice, or pleading, and need not be regarded by a fédéral court. In 
re Secretary of Treasury (C. C.) 45 Fed. 396, 11 L. R. A. 275. In 
that case it was said : 

"The liglit of eminent domain may be exereised by the gênerai government 
within the several states wlthout thelr permission, and cannot be trammeled 
by any obnoxloiis restrictions by state laws, and. In the absence of régulation 
by Congress, may be asserted by any metliod to obtain lands for public use 
which was recognized as appropriate when the fédéral Cou.stitution was 
adopted." 

So in High Bridge Lumber Co. v. United States, 69 Fed. 320, 16 
C. C. A. 460, Judge Lurton said : 

"It is not to be conceived that Congress intended that a législative reauire- 
ment, giving to an owner consequential damages when his land was sought 
to be approprtated by a rallroad company. shonld hâve application when 
the United States undertakes to condemn land necessary for the improvement 
of navigation." 

In Carlisle v. Cooper, 64 Fed. 472, 12 C. C. A. 235, the court held 
that condemnation procédure prescribed by Act Aug. 1, 1888, c. 728, 
25 Stat. 357 (Comp. St. 1916, §§ 6909, 6910), added nothing to Con- 
formity Act June 1, 1872, c. 255, 17 Stat. 196, and said: 

"It has never been supposed that the act of June 1, 1872, was intended as a 
consent by Congress to waive the immunity of the government f rom .ludgnients 
for damages or costs. * * * Congress could not hâve supposed that its 
remédiai législation would permit judgraeuts against the government for 
damages or costs." 

In Luxton v. North River Bridge Co., 147 U. S. 337, 13 Sup. Ct. 
356, 37 t,. Ed. 194, it was said that the act of June 1, 1872, must— 

"give way whenever to adopt state practice would be iiiconsistent with the 
terms, and defeat the purpose, or impair the effect, of any législation of Con- 
gress." 

In Transportation Co. v. Chicago, 99 U. S. 635, 642, 25 L. Ed. 336, 
the court said : 

"But acts done in the proper exercise of governmental powers, and not di- 
rectly eneroaching upon private property, though their conséquences may im- 
pair its use, are universally held not to be a taking within the meaning of the 
constitutional provision. They do not entitle the owner of such property to 
compensation from the state <.r its agents, or give liim any right of action. 
This is supported by an immense weight of authority." 
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[4] The, plaintiffs eontend that ;the action is maintainable under the 
Tucker Act as an action to recover damages in a case "not sounding 
in tort." It is true that under the allégations of the complaint the 
case does not sound in tort, for it is not alleged that the condemnation 
suit was not brought or prosecuted in good faith, and no négligence 
is imputed to the officers of the government. But the controlling fact 
is that the claim for damages rests wholly upon a local statute. Such 
a statute cannot create, a liability against the United States. If, as an 
incident to the right which the United States properly exercised to 
condemn property to a public use in a proceeding which was subse- 
quently abandoned, tjie défendants were required to incur expenses, or 
were incidentally injured, it was a case of damnum absque injuria, and 
cornes witHin— 

"the universally recognized prlnciple of Ww which exempts froni liability for 
loss or dnmaae iuciilentiilly resultlng froiii the proper exercise ot a légal 
risht." Ford v. l'iirk Coin'r.«. 148 lowa. 1, 126 N. W. tCfiO, Ann. Cas. 1912B, 
!)40; Pétition of l'ittslnirsh. 2i?, Pa. 3i>2. !>0 Atl. !î2f), 52 L.R. A. (JM. S.) 262; 
Cnited States v. Dickson (C. 0.) 127 Fed. 774; McCrpady v. Rio Grande 
Western Ry. Co., 30 Utah, 1, 83 Pae. 331, 8 Ann. Cas. 732, 

The jndgment is affirmed. 



MITCIilcr.L, T'nited States Marshal, v. DEXTFIR. 

(Circuit Court of Ajjpeals, First Circuit. Jiine 27, 1917.) 

No. 1286. 

, Courts <S=a266 — Fedebal Couhts — Is.suance ot Procesb — TBRBiTOiBliAii 
Limitations. 

A contempt proceeding orii,'inated In a pétition brouglit by the com- 
plainants in an e<juity suit, alleging a viojation by the defeudauts of an 
in,iunctlon ^ranted in such suit and a?king that défendants be ordered to 
appcar and sliow cause why they shouïd not be attached and punlshed for 
contempt for such violation. Such an oi'der to show cause was issued 
and served, and answers filed, and thereafter a notice, signed by plaintiff's 
policitors, was addressed to those for défendants, stating that the péti- 
tion and answer in tlie contempt proceedinlrs pendlng In "sald cause" 
would be called up for hearlng, nud that the dépositions of certain dé- 
tendants would be rend and one of the défendants exaniined. An order 
was entered, reciting tlie varions proceedings, tinding that certain of tlie 
défendants had violated the iujimction, and orderiug tliat an attacliment 
issue for their arrest. Ail of sucli orders and papers .were entitled and 
numbered in the ecpiity suit. //(7(/.'that the proceediui: was civil in Its 
nature, and, under Judicial ("ode (Act March 3, l!»n. c. 231) « 51, 30 Stat. 
110] (Comp. St. 1!)16. § 1033), providing that, exce|it as other\vi.se provid- 
ed. no persou shall be arrested in one district for tiial iu auotlier in aiiy 
civil action, the District Couit for the lOasteru District of Wlsconsin had 
no authority to issue its writ to the marshal for the district of Massachu- 
setts for the arrest of certain défendants and their removal to Wisconsiu. 
Courts <S=>20C — Fedebal^ Courts— Issl' a nce of I'rocess — Territorial 
Limitations. 

Judicial Code, § 262 (Comp. St. 1910, i 1239), authorlzing the District 

Courts to issue ail writs not specifically provided for by statute which 
may be necessary for the exercise of their respective jurisdictions and 
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flRi-epable to tlie iisrises nnd priiiciiilns of law, rtid not suthorize tlip 
Wisi.'on.sin court to issue it>i writ for tlio arrest of défendants in Massa- 
chusetts and theîr rémoval to Wlscousiii, even tlunisli tlie proeeeding was 
a <'i-iiriinal one. as tlmt section does not autliorlze tlie Issnance of pro- 
cess to run lieyond the limits of tlie court's territorial .iurisdiction. but 
merely désignâtes tlie form or cliuracter of writ.s wliich the court inuy is- 
sue within such teri-itory. 

Appeal from the District Court of tlie United States for the Dis- 
trict of Massachusetts ; Frédéric Dodge, Judge. 

Habeas corpus by Alvin S. Dexter against John J. Mitchell, United 
Stales Marshal. From a decree discharging the petitioner, the re- 
spondent appeals. Affirmed. 

Sherman L,- Whipple and Alexander Lincoln, both of Boston, Mass. 
(George W. Andersen, U. S. Atty., Daniel A. Shea, Asst. U. S. Atty., 
and Léo A. Rogers, ail of Boston, Mass., on the brief), for appellant. 

Robert Çushman, of Boston, Mass. (Odin Roberts, Charles D. Wood- 
berry, and Roberts, Roberts & Cushman, ail of Boston, Mass., on the 
brief), for appellee. 

■ Before BINGHAM, Circuit Judge, and BROWN and MORTON, 
District Judges. 

BINGHAM, Circuit Judge. The questions in this case arise on the 
pétition of Alvin S. Dexter, of Manchester, in the district of Massa- 
chusetts, for a writ of habeas corpus. In the court belovv a writ of 
habeas corpus was issued and the marshal made his return, in which 
he set forth that he arrested and took Dexter into custody by virtue 
of process issued by the District Court of the United States for the 
Eastern district of Wisconsin, a copy of which he annexed thereto. 

By the writ it appears that the process was issued from the District 
Court for the Eastern district of Wisconsin, directed to the marshal 
for the district of Massachusetts, or his deputy, or either of them, di- 
recting them to take Dexter and others mentioned, if found in the 
Massachusetts district, and hâve them before the court for the Eastern 
district of Wisconsin, that they might be dealt with according to law. 
It recites that Dexter and others named in the writ had been adjudged 
guilty of contempt of the District Court in Wisconsin, in that they 
had violated the injunctional order of the court of August 9, 1916, 
in a case therein pending, entitled "North American Chemical Com- 
pany and George H. Maxwell, Plaintifïs, v. Alvin S. Dexter, Dexter 
Manufacturing Company, Fibrehide Filler Company, Braintree Rubber 
Cément Company, Joseph E. Peckham, A. B. Alden, Henry G. Hallo- 
ran and Harry Wilson, Défendants" ; that the court issued a writ of at- 
tachment for the arrest of said persons, directed to the marshal of 
the Western district of Wisconsin, requiring them to be brought be- 
fore the court; that the marshal made a return upon the writ that 
he was unable to find said persons within his district, and that he be- 
lieved them to réside in or near Boston, in the Massachusetts district, 
and could there be found. 

In the court below it was assumed, for the purposes of the case, 
that the contempt proceeding, instituted in the District Court of Wis- 
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consin for the violation of the injunctional order, was criminal ; and 
it was held tliat section 262 of the Ju.dicial Code (R. S. § 716 [Comp. 
St. 1916, § 1239]) did not authorize the issuance of a writ in a crim- 
inal case for the arrest of a citizen of one jndicial district, while within 
that district, and his removal to the jndicial district of another state. 
An order discharging the petitioner was entered, and this appeal was 
taken. 

In the argument of the case upon this appeal, it was conceded that, 
if the contempt proceeding was civil in nature, the court did not err in 
discharging the petitioner. Judicial Code, § SI; R. S. § 739 (Comp. 
St. 1916, § 1033) ; Toland v. Sprague, 12 Pet. 300, 328-330, 9 h. 
Ed. 1093 ; Ex parte Graham, Fed. Cas, No. 5,657 ; Picquet v. Swan, 
Fed. Cas. No. 11,134. But it was contended on behalf of the appel- 
lant that the proceeding was criminal in nature, and the District 
Court for Wisconsin was authorized to issue its writ to the marshal 
of Massachusetts for the arrest and removal of Dexter to Wisconsin 
under the authority conferred by section 262 of the Judicial Code (R. 
S. § 716). 

[1] As bearing upon the nature and purpose of the contempt pro- 
ceeding, évidence was introduced from which it appeared that the 
original proceeding in which the injunctional order was made was an 
equity suit numbered 684, brought by the North American Chemical 
Company and George H. Maxwell against Alvin S. Dexter, Dexter 
Manufacturing Company, Fibrehide Filler Conipany, Braintree Rub- 
ber Cément Company, Joseph E, Peckham, A. B. Alden, Henry G. 
Halloran, and Harry Wilson, alleging infringement of certain letters 
patent; that the contempt proceeding originated in a pétition brought 
by the North American Chemical Company and George H. Maxwell 
against the défendants named in the equity suit; that the pétition was 
also numbered 684 and fîled in said suit; that it contained a récital 
setting forth the proceedings in the equity suit, to wit, the appearançe 
and answers of the défendants and the injunctional ordçr, and alleg- 
ed that the défendants, in disregard and défiance of the injunctipn and 
in contempt of the authority of the court, had continued to infrixige 
the letters patent. In the concludiug paragraph the petitioners prayed 
that the défendants be ordered to appear before the court and show 
cause why they "should not be attached and punished for contempt 
of court" for violàting the injunction. Upon the pétition being filed 
an order was issued, also numbered 684 and entitled as of the equity 
suit, di^ecting the défendants to appear before the court to show cause 
"why they should not be attached and punished for contempt of court," 
and that the défendants be served v/ith a copy of the pétition and 
order. The pétition and order to show cause having been, served, an 
order was entered on the 14th day of October, 1916, entitled as of the 
equity suit, directing the défendants to answer or demur to th.e petir 
tion not later than October 18, 1916, and that a hearing be had there- 
on October 28, 1916. Answers to the pétition, entitled as of the 
equity suit, were filed in said cause on the 18th and 20th of October, 
1916; and on October 25, 1916, a notice, entitled as of the equity 
.suit and signed by the "solicitors" for the plaintiffs, was addressed 
to the "solicitors" for the défendants, notifying them that on October 
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28th, they should call up for hearing and disposition before the court 
"the pétition and the answer thereto in the contempt proceedings now 
pending in said cause, and that we shall read in support of said pé- 
tition the dépositions of Joseph E. Peckham, Henry G. Halloran, and 
Alvin S. Dexter on file in said cause, and shall call and examine as 
witness, Harry Wilson, one of the défendants in said cause, and 
shall read in support of said pétition the alïidavits of Oliver D. Hogue 
and Frank O. Hatch." Under date of October 28, 1916, an order was 
entered, entitled as of the equity suit, in which it was recited that the 
plaintiffs and défendants, by their counsel, appeared before the court 
under the rule to show cause, and the matter came on to be heard on 
the pétition and answers and the dépositions taken in the cause and 
testimony in open court, and, the matter having been argued and sub- 
mitted, it was ordered that Harry Wilson be discharged, and that, as 
to the other défendants, the plaintiffs will prépare findings holding 
them guilty of contempt of court. December 9, 1916, an order drafted 
in pursuance of the order of October 29, 1916, entitled as of the equity 
suit, was filed, which, after reciting the varions proceedings had with 
référence to the pétition for contempt, including the hearing, the read- 
ing of the dépositions, afiîdavits, etc., and a finding that the défend- 
ants had deliberately and willfully violated the injunction of the court, 
it was ordered that "an attachment issue forthwith for the arrest of 
the défendants, and that they be brought before the court to do and 
receive what the court may further order and decree in the premises." 

In Gompers v. Buck Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 
492, 55 !.. Ed. 797, 34 L. R. A. (N. S.) 874, the question was presented 
whether the proceeding for contempt in that case was civil or criminal, 
and, after adverting to the fact that "the alleged contempt did not 
consist in the défendants refusing to do any affirmative act required, 
but rather in doing that which had been prohibited," and that ail the 
sentences imposed were for fixed terms in jail for 6, 9, and 12 months, 
which sentences, under the circumstances, did not afford remunerative 
relief to the complainant, but were wholly punitive, the court proceed- 
ed to consider the nature of the proceeding in which the punishment 
was imposed for the purpose of determining whether the punishment 
was one which it could impose; and, having arrived at the conclusion 
that the proceeding was one in equity for civil contempt where, un- 
der the circumstances of the case, there could be no coercive impris- 
onment, and the only remédiai relief possible was a fine payable to 
the complainant, it held that the punishment imposed was without au- 
thority. 

The facts in that case, which led the court to the conclusion that 
the proceeding for contempt was civil, and not criminal, diflier in no 
material respect, save one, from those in this case. Ail the proceed- 
ings, orders, and decrees there, as hère, were entitled as in the original 
equity suit, and the proceeding was prosecuted throughout by the 
complainants, and not by the law officer of the government. There, 
as hère, the défendants were required to testify against themselves, a 
thing which they would not hâve submitted to, and the court would 
not hâve required, if it had been understood that the proceeding was 
244 F.— 59 
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cn'tninal, and not civil; for, as stated in the Gompers Case (221 U. S. 
at page 444, 31 Sup. Ct. at page 499, 55 h. Ed. 797, 34 L. R. A. [N. 
S.] 874): 

"In proceedlngs for criminal eonteiiii)t thp defeiulniit is presuiued to ho in- 
'Aoeent, lie iimat be proved to be giiilty beyond u reasouable doiiljt, uud cuuuot 
be couipelled to testify agalnst himself." 

To the extent that the pétition prays that the défendants "should 
show cause * * * why they * * * should not be attached 
and punished for contempt of court" it does not differ from the prayer 
in the Gompers Case. The pétition in the latter case, however, con- 
tained the additional prayer "that petitioner may hâve such other and 
further relief as the nature of its case may require," indicating that 
it was seeking remédiai relief. But, inasmuch as a pétition for con- 
tempt, whether civil or criminal, must contain a prayer that the de- 
fendant be attached and punished for the alleged contempt (Gompers 
V. Buck Stove & Range Co., supra, 221 U. S. at p. 441, 31 Sup. Ct. 
H-92, 55 Iv. Ed. 797, 34 h. R. A. [N. S.] 874), the most that can be 
said for the prayer in the présent pétition is that it is equi vocal and 
without force as évidence bearing upon the character of the proceeding. 

There is, however, in this case an additional pièce of évidence not 
présent in the Gompers Case, to wit, the notice of October 25, 1916, 
sent by the solicitors for the plaintiffs to the solicitors for the défend- 
ants, notifying them that they should call up for hearing and disposition 
before the court "the pétition and answer thereto in the contempt pro- 
ceedlngs now pending in said cause," meaning the original equity cause, 
which is very persuasive as to what counsel and the parties understood 
was the nature of the proceeding. 

See, also, as bearing on this question, In re Kahn, 204 Fed. 581, 123 
C. C. A. 107; Stewart v. United States, 236 Fed. 838, 150 C. C. A. 100. 

We are therefore of the opinion that the proceeding for contempt 
was civil in its nature, and that the District Court of Wisconsin was 
without authority to issue the writ for the arrest of the [letitioner in 
the district of Massachusetts. 

[2] But, if it could be found that the pétition for contempt was 
a criminal proceeding at law, we are still of the opinion that the Dis- 
trict Court of Wisconsin was without authority under section 262 of 
the Judicial Code (R. S. § 716) to issue its writ for the arrest of Dex- 
ter in Massachusetts and his removal to the district of Wisconsin. 

The Court of Appeals for the District of Columbia, in Palmer v. 
Thompson, 20 App. D. C. 273, expressly held that, in the absence of 
an act of Congress conferring the power, the fédéral court in one dis- 
trict had no authority in a criminal case to issue its writ to the marshal 
of another fédéral district, commanding him to arrest a person within 
his jurisdiction, but outside that of the court issuing the writ, and that 
such power was not conferred by section 716 of the Revised Statutes. 
iWhat is said in Re Christian (C. C.) 82 Fed. 885, as to the power of 
a court under this section of the statute, was disapproved by the Court 
of Appeals in the Palmer Case, and we do not regard it as authority 
upon the proposition hère in question. 
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Furtliermore, we do, not think section 262 of the Code (R. S. § 716; 
Judiciary Act Sept. 24, 1789, c. 20, § 14, 1 Stat. 7i) gives authority 
to a fédéral District Court to issue processes to run beyond the limits 
of the territory in which it is estabHshed, but rather that it is a désig- 
nation of the form or character of writs which such. court may issue 
within the territory where it is estabHshed. Hills & Co. v. Hoover, 
220 U. S. 329, 336, 337, 31 Sup. Ct. 402, 55' L. Ed. 485, Ann. Cas. 
1912C, 562 ; McClellan v. Carland, 217 U. S. 269, 279, 30 Sup. Ct. 501, 
54 L. Ed. 762. ' _ 

Entcrtaining thèse views, we are of the opinion the court below did 
not err in discharging the petitioner. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee. 



DAVIS et al. v. CARNKCJIK .SïlOEL CO. 

(Circuit Coiu-t of Appciils, Sixlli Circuit. October 2, 1917.) 

Ko. 298n. 

1. Appeai. and Erhob <S=5927(7)^Rf,vie\v — Diiîectkd Verdict — Prescmp- 

TIONS. 

On aiipenl froiri n .iudamerit on a dirccted verdict for défendant, it 
must lie assumed tliat ])laiutiffs' testiiiiony is true, and plaintlfïs are en- 
titled to tl\e ixîiiefit ot every fair inference tlierefrom. 

2. Damages (@=3]90 — Sufficiency ok Kvide.nce — I.oss or rRorirs. 

In au action for breacli of an a>;rpenieut by défendant tliat plaintiffs 
could hâve two larfçe duinyis of furnace slasi for Uoejûng tlie slag ont of 
défendant'» way, évidence as to tbe value of cruslied slas was not a 
sntïieient Ijasis for a reco^-ery for \o^» of profits, in tlie absence of évidence 
as to tlie cost of crusliinj; and marketing tlie slag; it appearlng tliat a 
consideralile portion reciuired such tretitment to uuike It niarketable. 
.3. Damages i®=>176 — I'^vidence <©='''!17((i) — AiiMissiniLiTY of Evidence — Los.s 
OF Profits — Hearsay. 

Testiniony. Inised on iuciuiries at Détroit, tliat there was a given profit 
per ton at that place in handliug and marketing slag, was proi)erly ex- 
cluded, where tliere was no showing that tiie virotits derivable froui 
treatiug and marketing the duiiips In (luestion Iwre sutlicieut relatlou to 
the profits derivable fi-om the uses to which the slag was put in Dé- 
troit; and, nioreover, such testimojiy was siïcondliand information. 

4. DAMACES <g=5l90 SUFFFICIENCY OF ]->VI])ENCE LOSS OF l'ROFITS. 

Ij\idence that the value of the slag in the two dnmiis was in excess of 
S2,ô00 was not .sutlicieut to su])port a verdict for .f2,500 damages, in the 
absence of any évidence as to wliat it would liave cost idaintiffs to per- 
form their duty of keeping the sUig ont of defendant's way, not only 
during the time wlien there was a deniand for slag, but during the en- 
tire y car. 

5. D.'.MAOES <S=3l90 — SUFF1CIE\-CY OF lOVTDENCE — LoSR OF l'ROFITS. 

Evidence a.s to the priée quoted by défendant on rough slag, uii- 
crushcd and unscreene<l, delivcred f. o. b. cai-s to certain raiiroads, would 
not supi;()rt a recovcry for loss <]f profits, in tlie absence of évidence as 
to tiie cost of delivery to such raiiroads, or évidence tliat there was a 
niarket at that priée for the fuU amount of slag. 
G. Appeal ani) Error <g;=3Ï19(S) — Asskin.ment of Errors — Necessity. 

A judguient will uot be leversed for tailure to allow nominal damages, 
in tbe absence of a spécifie assignineut or comiilaiut on that grouud. 

^z^t'ot other cases Bee aame topic Si KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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7. Fbauds, Statuts: of iS=»63(1), 72(1), S2— Nature of Pkopeutt — "Goods." 

Where défendant orally agreed to turn over a slag-crushing plant to 
plalntlffs, to be operated by theni, and to give them two large dumps 
of slag, covering several acres of ground, if they would reniove tlie 
slag and keep the slag dumped by défendant ont of defendant's way, the 
agreemont was either a grant of, or contract for, an interest in lands, 
tenements, or heredltaments, within the statute of frauds (Gen. Code 
Ohlo, §§ 8620, 8621), or a contract for the sale of goods, within section 
8384, in view of section 8456, defining "goods" as embraeing ail chattels 
and persoualty other than tliings in action or money. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Goods.] 

8. Fkauds, Statute or <ê=>83 — Nature of Contract — Sale or Manufacture. 

ïhe contract was not one of manufacture by plaintiffs for défendant, 
but one for the passing of title in payraent for services, as défendant was 
not concerned with the crushing of the slag, except as a means for 
getting It out of the way, and the fact that payment was to be made in 
services, rather than in money, did not take the case out of the statute. 

9. Fkauds, Statute of ®=390(1) — Sales or Goods — Acceptance and Recbipt.. 

Under Gen. Code Ohio, § 8384, subsec. 1, providing that a contract to 
sell, or a sale, of goods or choses in action of the value of $2,500 or up- 
wards, shall not be enforceable, unless the buyer shall accept part of 
the goods and actnally recelve them, or give something in earnest, etc., 
and subsection 3, providing that there is an acceptance when the buyer, 
before or after dellvery, expresses bis assent to become the owner of the 
spécifie goods, an acceptance of the goods wlthout actual receipt is in- 
sufflcient. 

10. Frauds, Statute of ®=p130(1) — Effect of Statute — Contracts in Part 

Within Statute. 

Where défendant agreed to turn over a slag-erushing plant to plain- 
tiffs, and to give them two large dumps of slag, for removing the slag and 
keeplng that dumped by défendant out of its way, but the agreement was 
not in writing, and plaintiffs had rendered no services under it, no re- 
covery could he had for its breach ; an essential part of the entlre con- 
tract being void. 

In Error to the District Court of the United States for the North- 
ern District of Ohio ; John H. Clarke, Judge. 

Action by Frank B. Davis and another against the Carnegie Steel 
Company. Judgment for défendant, and plaintiffs bring error, Af- 
firmed. 

Théodore A. Johnson, of Youngstown, Ohio, and Warren Thomas, 
of Warren, Ohio, for plaintiffs in error. 

C. A. Manchester and Hine, Kennedy & Manchester, ail of Youngs- 
town, Ohio, and Squire, Sanders & Dempsey, of Cleveland, Ohio (Le- 
roy A. Manchester, of Youngstown, Ohio, and Wm. C. Boyie, of 
Cleveland, Ohio, of counsel), for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Défendant in error (défendant below) 
had at its McDonald site, near Girard, Ohio, a large dump of furnace 
slag, amounting to many thousand tons and covering several acres; 
it had in connection with its Ohio steel plant, near Youngstown (a f ew 

(S=3For otter cases see same topic & KEY-NUMBER la ail Key-Numbered Digesta & Indexes 
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miles from the McDonald site), another slag dump, much larger than 
the one at the latter site. Its daily dump of slag from the Ohio plant 
alone was from 1,000 to 1,500 tons. Plaintiffs brought suit to recover 
damages for the breach of an alleged oral contract, whereby défendant, 
in considération of plaintiffs' agreement to remove from defendant's 
premises the two piles of slag, and to keep out of defendant's way 
the furnace slag dumped by défendant at both sites, agreed to put 
in a slag-crushing plant and turn the same over to plaintiffs, to be op- 
erated by them ; they to hâve the slag to dispose of as they pleased. 

Plaintiffs' testimony showed that prior to the making of the alleged 
contract there had been conférences between plaintiffs and defendant's 
engineers looking to the installation by plaintiffs on defendant's prem- 
ises of a slag-crushing plant, estimated by plaintiffs to cost about ^7S,- 
000, for the crushing and removal of the slag dumps. There is no claim 
that any contract was entered into until plaintiffs' subséquent inter- 
view with defendant's président in November, 1912, at the close of 
which interview defendant's président is alleged to hâve said : "It 
would never do to hâve you put a slag-crushing plant on our ground ; 
* * * you need screens and crushers; there is a steani shovel up 
there; we wiîl put the plant in there, and you can hâve the slag so 
long as you keep it out of our way." To which plaintiffs replied: 
"We will keep the slag out of your way. * * * \Ve are satisfied 
to go ahead and keep the slag out of your way." Thereupon defend- 
ant's président said : "This is out of the wind." This comprises the 
express proof of the contract relied upon. The alleged contract is 
interpreted by both plaintiffs as requiring the slag (including daily 
product) to be kept out of defendant's way ; by one as requiring the re- 
moval of accumulations at both sites, if défendant so desired; by the 
the other as permitting it (at plaintiffs' option), but not requiring it. 

The alleged arrangement was entirely oral ; it was never subsequent- 
ly reduced to writing ; no payment was ever made to bind the alleged 
bargain ; nothing was ever donc under it ; no part of the slag was ever 
delivered to or received by plaintiffs. On the contrary, the défendant 
built a crushing plant and operated it on its own account ; plaintiffs 
never had any possession of , or anything to do with, defendant's plant, 
or with its appurtenances, equipment, or opération. 

The défendant, by its answer, denied the alleged contract in toto, 
urging also the invalidity of the alleged contract not only for lack of 
mutuality, but also because it related to an interest in lands, and because 
not to be performed witliin a year from its making, and so void under 
the statute of f rauds (G. C. Ohio, §§ 8620 and 8621) ; also, because, con- 
sidered as a sale, or a contract of sale, of goods of the value of $2,500 
and upwards, void under the Ohio Sales Act (G. C. § 8384). Défend- 
ant also dénies hère the authority of its président to make the alleged 
contract. At tiie close of the testimony the presiding judge (the présent 
Mr. Justice Clarke) directed verdict for défendant, This writ is to 
review the judgment entered thereon. 

[1] We must assume, on this review, that plaintiffs' testimony is 
true, and that they are thus entitled to the benefit of every fair inference 
therefrom. Shadoan v. C, N. O. & T. P. Ry. Ce. (C. C. A. 6) 220 Fed. 
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'68, 71, 135 C. C. A. 6Z6. We accept their interprétation thàt the plant 
was to be pperated by them. 

[2,3] The spécifie ground on which verdict Avas directed seems to 
hâve been lack of proof that plaintiffs were datnaged by the breach of 
the alleged contract. We think the direction sûstainable on this ground. 
There is no claim of damages (except as involved in loss of profits), or 
of money expended oii faith of the contract. The sole basis of plaintifi:s' 
claimed right of recovery is loss of profits, by being denied the right to 
perform. While plaintifl^s showed the value of the crushed slag, there 
was no évidence of the cosr of crushing and marketing it, and it seems 
to be assumed that a considérable portion at least required such treat- 
ment to make it marketable. The proof of profits lost was spéculative 
and conjectural. Plaintiffs' testimony, based on inquiries at Détroit, 
■that there was a given profit per ton at that place in the handling and 
marketing of slag, was properly excluded ; for not only was it sec- 
ondhand information, but there was no showing that the profits de- 
rivable f rom treating and marketing the dumps in question bore suffi- 
ciént relation to the profits said to be derivable from the uses to which 
the slag was put in Détroit. Unless, thérefore, there waS other évi- 
dence taking it out of the gênerai rule, the failure to show cost of op- 
ération was fatal to recoverv. Anvil Mining Co. v. Humble, 153 U. S. 
540, 549, 14 Sup. Ct. 876, 38 L. Ed. 814; McCornick v. Mining Co. 
(C. C. A. 8) 185 Fed. 748, 751, 108 C. C. A. 86; Magnolia Co. v. Gale, 
189 Mass. 124, 132-133, 75 N. E. 219; Bristol R. Co. v. Bullock, 101 
Va; 652, 44 S. E. 892 ; Klingman v. Racine Co., 149 lowa, 634, 128 
N. W. 1109; Bartow v. Erie R. R. Co., 73 N. J. Law, 12, 62 Atl. 489. 

[4] One of the plaintiffs, however, upon cross-examination appar- 
ently designed to bring the case within the Ohio Uniform Sales Act, tes- 
tified that "the value of that slag that we were to take away and in those 
piles would exceed the sum of $2,500" ; and plaintififs urge that this tes- 
timony is enough to support a verdict for at least $2,500 damages. We 
are unable to accept this view, It by no means followS that, because the 
slag was worth $2,500, plaintiffs were damaged in that amount by not 
getting it; for the contract was an entirety. and plaintiffs could not 
take away the .slag, except by complying with the obligation's imposed 
upon them, namely, the keeping ôf the slag out of defendant's way, 
not only diiring the demand for uncrushed slag, but during the entire 
year. In other words, plaintiffs had a dnty to perform by way of pay- 
ment for the slag; and the cost of performing that duty and making 
such payment does not appear. 

[5, 6] Nor is the situation changed by the fact that défendant, dur- 
ing its subséquent opération, quoted "rough bank slag, uncrushed and 
unscreened," at the price of 30 cents per net ton delivered f. o. b, cars 
to either of three specified railroads ; for the cost of such delivery does 
not appear, nor that there was a market at that price for untreated 
slag in the full amount which plaintiffs were required to take away. 
The failure to show the cost of plaintiffs' proposed opération, and the 
alleged loss of profits, is emphasized, and the correctness of the direc- 
tion of verdict made especially apparent, by the indefinite and uncer- 
tain terms of the alleged contract, which render its validity extremely 
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doubtful, to say the least. It does not appear that the parties reached 
aj^reement on ail essentiàl features involved. For example : No pro- 
vision was Iliade for transporting llie slag from the dumps to the pro- 
posed crushcr and tbence to the cars; défendant (for the purpose of 
its own o])eration) later put in a railroad track for the jnirpose first 
mentioncd ; and the jjctition allèges that défendant was to furnish 
plaintiffs. not only with the crushing plant and steam shovel, but also 
"locomotive and use of dcfendant's railroad." But, if such latter provi- 
sion were to be assumed, it still remains that the method and ternis on 
whicli défendant should furnish power. railroad and shi;)ping facilities, 
and the extent of plaintiffs' spécifie rights in and control over dcfend- 
ant's land and equipmcut, do not appear to bave been considered. 
Even were we to assume that ])laintifïs were entitled to recover nomi- 
nal damages, the judgment should not be reversed for failure to allow 
such recovery, in the absence of spécifie assignment or complaint on that 
ground. Lawrence v. Porter (C. C. A. 6) 63 Fed. 62, 68, 11 C. C. A. 
27, 26 L. R. A. 167. 

[7-10] But, assuniing that there was rational basis for ascertaining 
plaintiffs' allegéd loss of profits, we think the direction of verdict was 
nevertheless proper. The slag dumps were either part of the real estate, 
or they were personalty. If part of the real estate, the agreement, not 
being in writing, was void under the statute of frauds (sections 8620 
and 8621, O. G. C), as a grant of or a contract for an interest in lands, 
tenements or hereditaments. If personalty, the contract was void un- 
der the Ohio Sales Act (section 8384, G. C.) ; for (as declared by sec- 
tion 8456) the terni "goods" embraces "ail chattels and personalty 
other than things in action or iiioney" (Laundry Co. v. VVhitmore, 92 
Ohio St. 44, 52, 110 N. E. 518, Ann. Cas. 1917C, 988) ; the alleged con- 
tract was not one of manufacture by plaintififs for défendant; the lat- 
ter was not concerned with the crushing of the slag, except as means 
for getting it ont of its way. Its agreement was essentially for the pass- 
ing of title in payment for services, and the fact that payment was to 
be made in services, rather than in money, does not take the case out of 
the statute. Franklin v. Alatoa Gold Mining Co. (C. C. A. 8) 158 Fed. 
941, 943, 86 C. C. A. 145, 16 L. R. A. (N. S.) 381, 14 Ann. Cas. 302. 
The "dumps" were of the conceded value of $2,500. Tliere was no note 
or mémorandum in writing, and no earnest money or part payment ; 
und, assuming that the identification of the goods amounted to their 
acceptance, under subsection 3 of section 8384 (Williston on Sales, § 
76, p. 86), plainti-ff did not "actually receive" theiii, and, under sub- 
section 1, acceptance without actual receipt was futile. An essentiàl 
part of the entire contract being void, and plaintififs having rendered 
no services under it, no recovery can be had for its breach. Snow 
Storm Mining Co. v. Johnson (C. C. A. 9) 186 Fed. 745, 754, 108 C. 
C. A. 615; Smith on Fraud, § 355. 

Thèse conclusions niake it unnecessary to consider the other défens- 
es urged, or the remaining assignments of errer presented. 

The judgment of the District Court is afiîrmed. 
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HARPEE TRANSP. CO. v. JOHNSON & IIIGGINS 
(Circuit Court o£ Appeals, First Circuit. September 25, 1017.) 

No. 126a 

1. Frauds, Statijte of ®=>44(1) — Contracis — Performance Witiiix a Teae. 

Plaintilï, a corporation engaged In the business of marine insuranco 
brolierage, in 1S)11, placed the Insurance on défendant 's vessels coverlng 
tlieir voyage from the Great Lakes to the seacoast, and also coverlng 
their opération on the coast. Plaintiff was per.sonally llable for the 
prenilum on only some of the policies ; défendant beiug directly llable to 
the insurers for other premlums. In November, 1911, premlunis for that 
year not having been pald, plaintiff and défendant, after rarlous nego- 
tiations, agreed that plaintiff should hâve defendant's marine Insurance 
business for the next two years, subject to defendant's approval of the 
rates at which the Insurance shonld be written, and that plaintiff should 
forbear immédiate suit for premlums paid by It, and should pay the uu- 
derwriters, on defendant's account, the balance of the 1911 premlums. 
The agreement also provided that défendant should hâve an extension 
of crédit until July, 1912, or thereabouts ; payments being made at 
such times and in sueh aniounts as défendants reasonably could, the whole 
indeUtedness to be discharged by July, 1012, Ileld that, as the number 
of defendant's vessels mlght vary from time to time, and as plaintiff was 
to hâve the business of Insuring such vessels subject to approval of 
rates, the contract was not one to be performed within a year. 

2. Fbauds, Statute of (S=Jlir! — Memoeanda — Sufficienot. 

"Where the only memoranda of the terins of the contract were con- 
tained in letters, which did not set forth the ternis of the contract as to 
the extension of crédit and did not provide for payment by the plaintiff 
of the premlums on policies, where défendant was directly llable, the 
memoranda were not sufficient to take the case out of the New York 
statute of frauds, declaring that every agreement, promise, or under- 
taking not to be performed in one year from the making tliereof Is void, 
unless it or some note or mémorandum be lu writing and subscribed by 
the party to be charged, or by his agent. 

In Error to the District Court of the United States for the District 
of Massachusetts; James M. Morton, Jr., Judge. 

Action by Johnson & Higgins against the Harper Transportation 
Company. There was a juclgment (228 Fed. ,730J for plaintiff, and 
défendant brings error. Reversed, with directions. 

Robert E. Goodwin, of Boston, Mass. (Floyd G. Blair, George K. 
Gardner, and Goodwin, Procter & Ballantine, ail of Boston, Mass., on 
the brief), for plaintiff in error. 

John G. Palfrey, of Boston, Mass. (Pierpont L. Stackpole and War- 
ner, Stackpole & Éradlee, ail of Boston, Mass., on the brief), for de- 
fendant in error. 

Before DODGË and BINGHAM, Circuit Judges, and AI^DRICH, 
District Judge. 

BINGPIAM, Circuit Judge. This is a writ of error from a judg- 
ment of the United States District Court of Massachusetts, entered in 
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favor of Johnson & Higgins in an action brought by them a^ainst the 
Harper Transportation Company for breach of contract. The plain- 
tiffs are a New Jersey corporation doing business in New York as 
marine insurance brokers. The défendants are a Maine corporation, 
with offices in New York and Boston, and operate a fleet of steamers 
and barges in the coastwise trade. They are lessees, not owners, 
of the vessels ; the légal title to the same being held by the Phil- 
adelphia Trust, Safe Deposit & Insurance Company. Their fleet was 
built on the Great Lakes, and completed during the summer and 
fall of 1911 ; it consisted originally of four steamships and seven 
barges. In 1911 the plaintiffs placed the insurance on the défend- 
ants' vessels covering their voyages from the Great Lakes to the 
seacoast, and also covering their opération on the coast. The poli- 
cies covering the voyages were known as voyage or trip policies, and 
those covering their opérations on the coast as annual policies. The 
trip policies expired on the completion of the voyages, and the annual 
policies at various dates, beginning August 21, 1912, and ending some 
time in Novernber, 1912. Some of the 1911 insurance was placed 
abroad, and the plaintiffs were liable for the premiums on such policies, 
and were also liable for the premiums on the policies which they had 
procured to be written by the Atlantic Mutual Insurance Company 
of New York. As to the premiums on the balance of the policies, the 
défendants were directly responsible to the underwriters. The plain- 
tiffs received their compensation for placing the insurance from the 
underwriters ; it being a certain percentage of the premiums. 

In November, 1911, the premiums on the 1911 policies had not been 
paid, and the plaintiffs were pressing for payment and threatening suit. 
After various interviews and much correspondence had taken place, 
about an extension of crédit as to premiums overdue and the placing of 
the insurance for the years 1912 and 1913, it was found by the court 
below that the parties, within a few days after January 12, 1912, en- 
tered into a contract whereby it was agreed that the plaintiffs should 
hâve the défendants' mîirine insurance business for the next two years, 
subject to the latter's approval of the rates for which the insurance 
should be written; that the plaintiffs should forbear immédiate suit 
and pressure, should pay the underwriters on the défendants' account 
the balance of the 1911 premiums, and should grant the défendants 
an extension of crédit to July 1, 1912, or thereabouts; that the défend- 
ants should make payments on their 1911 premium account at such 
times and in such amounts as they reasonably could from the receipts 
of their business ; and that the account should be paid in f uU by July 
1, 1912, or thereabouts. It was also found and ruled that the contract 
for placing the insurance for the years 1912 and 1913 was an entire 
contract ; that the défendants, by placing the insurance for 1912 with 
another broker and refusing to permit the plaintiffs to place it, were 
guilty of a breach of contract going to the essence ; that the plaintiffs 
were not in def ault ; that the contract was not by its terms to be per- 
formed within one year, and was within the statute of f rauds, but that 
it was sufficiently evidenced by writings to take it out of the statute. 

Various errors are assigned, but we do not deem it necessary to 
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consider tliem ail, if the contract was not to be performed within a 
year, and the writings did not sufficiently évidence the contract which 
the court foiind the parties entered into. 

[1] It does not seem to us that the court erred in ruling that the 
contract was not one to be performed within a year. By its terms the 
plaintiffs acquired the right to place the insurance on the fleet tlirough 
the years 1912 and 1913, provided it procured a rate agreeable to the 
défendants ; and the défendants bound thémselves to accept the plain- 
tiffs' services on those terms. The contract did not relate simply to 
renewals of the 1911 and of the 1912 insurance as the fleet was con- 
stituted at the time of making the contract, but obligated them to 
procure insurance on the défendants' fleet, whether it was made larger 
or smaller, at any time within the two years. Until that period had 
expired, it could not be determined whether the plaintiflfs would or 
would not hâve to render further service under the contract ; for the 
défendants might increase or reduce the number of their vessels, or 
might désire to increase their insurance, or otherwise change any of 
their outstanding policies, during the specified period. If it would 
hâve been possible for the plaintiffs to hâve placed the renewals of 
the 1912 insurance witliin a year from. the making of the coTitract, it 
would not hâve been possible for them to bave rendered ail the service 
within that period which they contracted to perforni. 

[2] No question is raised but that the contract is governed hy the 
law of the state of New York, and that, under the statute of frauds.of 
that state : 

"Every agreement, promise or uiulertiiUiiig is voiil, inilcss it or soiiie ;u>t" 
or memoraudiiiii thereof be in writiug, and subscrllied by tlie purty to be 
<-luirgeU therewith, or by his lawful agent, if sncli agreement, promise or un- 
(lertakiug: (1) By its ternis Is not to be iierfonned witbiu one yeiir Iroiii tlie 
making thereof." I.aws N. Y. 1S97, vol. 1, p. 510. 

And, as we are of the opinion that' the contract, by its terms, is 
not one to be performed within one year from the making thereof, the 
question remains whether it was evidenced by some note or mémoran- 
dum in writing sufficient to take it out of the statute. 

In Poel v. Brunswick-Balke-Collender Co., 216 N. Y. 310, 110 N. E. 
619, the Court of Appeals for that state, in the year 1915, in consider- 
ing a similar question involving the interprétation of its statute of 
f rauds, said : 

"In order to siitisfy the reqnirements of tlie statute of fraiids, the writteu 
note or mémorandum mnst inelnde ail the terms of the comiileted contract 
which the parties miide. It is not sutticient that the note or meinoraudmn 
may express the ternis of a contract. It Is esseutial that it should com[)letely 
évidence the contract which the parties made. If, instead of proving the 
existence of that contract, it establishes that there was In fact no contract, 
or évidences a contract in terms and conditions différent from that which the 
parties entered into, It fails to comply wlth the statute." 

It is therefore necessary, in considering this question, to keep in 
mind the terms of the contract which the court found the parties ac- 
tually made, in order to ascertain whether the writings upon which 
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the plaintiffs rely, either expressly or by implication, embody ail of 
its terms so as to take it out of the statute. 

There is no question but that, both by the terms of the contract as 
found by the court and the proposais as evidenced by the writings, it 
was understood and agrecd that the plaintiffs should bave the défend- 
ants' marine insurance business for the years 1912 and 1913, subject 
to the latter's approval of the rate. It also seems to us that it is rea- 
sonably certain, both from the contract as found and the writings, that 
the plaintiffs were to forbear immédiate suit and grant an extension 
of crédit; but in the contract the terms upon which the crédit was to 
be given, both as to the times of payment and amounts, differed ma- 
terially from those stipulated in the writings. According to the con- 
tract, the défendants were to hâve an extension of crédit until July 
1, 1912, or thereabouts, and in the meantime were to make payments 
on their 1911 premium accounts, at such times and in such amounts as 
they reasonably could from the receipts of their business ; but no writ- 
ing was put in évidence which reasonably can be construed as embody- 
ing such an agreement. The letter of November 18, 1911, upon which 
the plaintiffs chiefiy rely, is the only writing in which terms for an 
extension of crédit are specified. But this writing does not aid the 
plaintiffs, for the terms of crédit there proposed are widely différent 
from those found to bave been finally agreed to by the parties. The 
terms of payment were vital éléments of the contract, and, unless evi- 
denced by writing, render the contract void under the New York 
statute. 

It further appears that, under the contract as found by the court, 
the plaintiffs were to pay the underwriters the 1911 premiums on the 
domestic policies upon which the défendants were directly responsible 
to the underwriters. This obligation was not expressly provided for 
in any of the writings put in évidence, and it may be doubtful whether 
it was involved by necessary implication in any of the propositions 
which the writings contained. Moreover, the writings that passed 
between the parties embodied terms that were in no way contained in 
the contract as found by the court, and the letters of January 17, 
1912, and January 18, 1912, disclose that the parties' minds had not 
met upon the terms proposed in the writings ; that the conditions upon 
which payment was to be made of the balance due the plaintiffs had 
not then been agreed upon. 

The judgment ofthe District Court is vacated, the verdict is set aside, 
the case is remanded to that court for further proceedings not incon- 
sistent with this opinion, and the plaintiffs in error recover their costa 
in this court. 
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CniN AH YOKE v. WIIITE, Immigration Com'r. 
Ex parte CHIN AH YOKi:. 

(Circuit Court of Appeals, Niuth Circuit. Angust 20, 1017. Rclicaring Denied 

October 8, 1.017.) 

No. 2850. 

1. Ai,ie:ss ©=3.32(8) — Pboceedings for Depoutation of Ciiinese— Sitffi- 

cibncy of kvidence. 

KYldence held to sustaiii a fiiiding l)y imiiiigriitioii offlcer.s that a Clii- 
nese woman, arrested for bclug uuhiwf'ully in tlie United States, was an 
alien, and not, as claimed, a native citizen. 

2. Ai.iens <S=32(5) — Procekdings fob Déportation of Cui.xbse— Jurisdic- 

tion-^Btjrden of Pboof. 

Tlie fact tliat a Cliiiiese woman is arrested as an alien practicing pros- 
titution in tliis country, in violation of tlio iniuiigration laws, is sufficient 
to give the immigration otlicials .lurisdietion to hear and détermine the 
case, and on the iiearing the hurden of proof is on the défendant on ail 
issues, including a claim to American citizenship. 

3. Aliens <S=32(0) — Peoceedings for Detortation" of Ciiinese— Fairness 

OF Hearing. 

Iliat a witness, examined in déportation proccef'.ings against a Clrinese 
person, had left tlie state for liis home, and could not be recalled by the 
commissioner for cross-examination, when re(iuestcd by défendant, did 
not invalidate the i}roceedings, where the commissioner offered to hear 
the witness, if produced liy défendant. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of CaHfornia; Maurice T. Dooling, 
Judge. 

Habeas corpus by Chin Ah Yoke, ahas Jane' Doc, against Edward 
White, Commissioner of Immigration for the port of San Francisco. 
From an order dismissing the pétition, petitioner appeals. Affirmed. 

Geo. A. McGowan, of San Francisco, Cal, for appellant. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. 
S. Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The appellant aj^peals from the order of 
the court below sustaining a demurrer to a pétition for a writ of ha- 
beas corpus. She had been arrested on the charge that she was an 
alien who had been practicing prostitution since her entry into the 
United States, and had been ordered deported. On the application for 
the writ the proceedings before the immigration officiais were taken 
as part of the pétition. It appeared therefrom that the appellant was 

®=>For other cases see aame topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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taken into custody on September 1, 1915; that slie was examined on 
September 7, and again on September 20, 1915, at which examinations 
she refused to answer questions as to her identity, but asserted that 
she was born in the United States and was a citizen thereof, and that 
her father was looking after her case. On December 20, 1915, there 
were filed on her behalf her own and four other affidavits : The afïi- 
davit of Chin Duck Quong, who deposed that he was the appellant's 
father, and that she was born March 23, 1896, at a given number on 
Commercial street, San Francisco, that Lee Shee was her mother, that 
Lee Shee died on or about June 20, 19C0, and that the appellant had 
never been out of the United States; the affidavit of Ho Shee, who 
stated in détail her knowledge of the fact that the appellant was born 
in San Francisco, that the affiant resided in the same building, and 
that she knew the appellant until the death of Lee Shee, the appel- 
lant's mother, and that the appellant was then placed in the custody 
of affiant, who cared for and raised her under the supervision of Chin 
Duck Quong, appellant's father ; the affidavit of Chin Shee, who tes- 
tified that he knew the appellant and her parents, that the appellant 
continued to réside with her parents until her mother's death, and 
thereafter was placed in the custody and care of Ho Shee, who lived 
in the same building; the affidavit of Chin Pak, who deposed that 
he had known the appellant since she was 2 or 3 years of âge, that she 
was then living with her parents, Chin Duck Quong and his wife, Lee 
Shee, in San Francisco, and that he had seen the appellant at fréquent 
intervais from that time to the présent. None of thèse Chinese per- 
sons who so deposed was called or examined before the immigration 
officiais. 

[ 1 ] There can be ito doubt that there was évidence sufficient to jus- 
tify the conclusion that the appellant was practicing prostitution at 
the time when she was taken in custody. The question whether she 
was an American citizen was decided adversely to her upon the fol- 
lowing évidence : Robinson, one of the commissioners, certified on 
January 5, 1916, that he had "received information from a Chinese 
source" that the woman under arrest came to the United States a few 
years ago as the wife of a "Lim" man; and another inspecter, in his 
mémorandum for the commissioner, stated that information had been 
conveyed to him from several sources after her arrest that the appel- 
lant was a prostitute, and that she came to this country as the wife of 
a "Lim" man, who had since departed for China. Upon the informa- 
tion thus received from anonymous sources, the immigration records 
were searched, and a photograph was found upon which the immigra- 
tion officiais reached the conclusion that the appellant was Wong Ah 
Muy, who came to the United States on October 7, 1912, and that she 
was therefore a Chinese alien. The photographs of Chin Ah Yoke 
and Wong Ah Muy were presented to the court below on the pétition 
for the writ, and to this court on the appeal. We think that they afïord 
substantial évidence to sustain the conclusion of the immigration of- 
ficiais. Not only is there a gênerai resemblance between the photo- 
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graphs, with such différence as might be produced by three years of 
fast living, but the peculiar significànce o£ the photographs is in tbe 
fact that in each there are two pits or pock marks, plainly visible, 
found in the identical position on each face. 

[2] The appellant cites Moy Suey v. United States, 147 Fed. 697, 
78 C. C. A. 85, and Gee Cue Beng v. United States, 184 Fed. 383, 106 
C. C. A. 493, to the proposition that under her claim of citizenship she 
cannot be deported without an adjudication in a court, and that the 
burden is upon the government to prove that her claim of citizenship 
is unfounded. The doctrine of the cases so cited has not been accept- 
ed by other courts. In neither of the cases did the court take note of 
Chin Bak Kan v. United States, 186 U. S. 193, 22 Sup. Ct. 891, 46 
L. Ed. 1121, in which the court said : 

"By the law the Chinese person luiist be .a(l.iu(]i;e<l uulawfnlly witliin the 
TTnlted States unles,s lie 'sball estiiblish by adirniative pi-oof, to the satisfac- 
tion of sueh justice, judge or coiiiiulsslouer, bis lawful right to rouuiln in 
the United States.' " 

See, also, Chin Yow v. United States. 208 U. S. 8, 28 Sup. Ct. 201, 
52 Iv. Ed. 369, and United States v. Wong You, 223 U. S. 67, 32 Sup. 
Ct. 195, 56 h. Ed. 354. 

In United States v. Too Toy (D. C.) 185 Fed. 838, Judge Hand re- 
fused to follow the rule of Moy Suey v. United States, holding that 
in United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 
1040, it had been decided that the United States has the power to dé- 
termine through the Executive Department the very issue of fact upon 
which its power of exclusion dépends, and that it is not enough to 
give jurisdiction to a court that that issue involves citizenship. In 
Yee Ging v. United States (D. C.) 190 Fed. 270, Judge Maxey refused 
to follow Gee Cue Beng v. United States, notwithstanding that it was 
a décision of the Circuit Court of Appeals of his circuit, and held 
that the burden of proof was upon the Chinese person to prove, as 
he claimed, that he was a natural-born citizen. The fact that the ap- 
pellant hère is charged with being a Chinese prostitute in the United 
States in violation of the Immigration Act of 1907 (Act Feb. 20, 1907, 
c. 1134, 34 Stat. 898) is sufficient to show the jurisdiction of the im- 
migration officiais. United States v. Wong You, 223 U. S. 67, 32 
Sup. Ct. 195, 56 L. Ed. 354. And we hold that the burden of proof 
is not shifted upon the United States by the fact that the appellant 
claims to be a citizen of the United States. Lee Yuen Sue v. United 
States, 146 Fed. 670, 77 C. C. A. 96; Yee King v. United States, 179 
Fed. 368, 102 C. C. A. 646. 

[3] The appellant contends that the hearing was unfair in that her 
counsel was afforded no opportunity to cross-examine Wong Him 
Sing, who had given testimony on September 1 and 2, 1915, tending to 
show that the appellant was a prostitute. Wong Him Sing was an 
American citizen, and after his examination he returned to his home 
at Yiima, Ariz. It was éxplained to appellant's counsel that owing to 
that fact, Wong. Him Sing could not be produced for cross-examina- 
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tion; but the immigration officiais offered to hear the cross-examina- 
tion of the witness, if the appellant had means by which to accomplish 
the opportunity. That vvas ail that they were required to do, or could 
do. Low Wah Suey v. Backus, 225 U. S. 460, 32 Sup. Ct. 734, 56 L. 
Ed. 1165. 
The JLidgment is affirmed. 



INDIANA HARBOR BI':lT RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Seventli Circuit. July 24, 1917.) 

No. 2157. 

1. Master and Servant ©s^l.*! — Employés — Hours of Service Act. 

Undor Hours of Service Act Mtirch 4, 1907, c. 29:«). § 3, 36 Stat. 1416 
(Comp. St. 1910, § 8G79), dechiriiig tliat the provisions for penalty for 
keepiuf; employés ou diity for lonj,'e]- than allowed sluill not apply in case 
of casualty or uuavoidable accident, or wliere tlie delay was the resuit 
of a cause not known to the cai'iier. or its otHcer or agent in charge of 
snch employé at the tinie the employé left the terminal, and which could 
not hâve been foreseen, a railroad compaiiy canuot excuse the keeping of 
trjiin employés on duty for longer than Ki hoiirs, tliough the derailment 
of a car in a train aliead caused a delay wliich resulted in keeping tlie 
emjiloyés on duty foi- longer than the period allowed; it not appearing 
that after the derailment the conipany exercised a high degree of diligence 
to avoid the eiîect thereof. 

2. Master an» Servant <S=3]7 — Opération — Hoiiiis or Service Act. 

In an action for violating the Hours of Service Act by keeping train 
employés on duty for more than Ki hours, évidence hcld iusullicient to 
show that the company's agents exercised a liigli degree of care to pre- 
veiit employés from being on duty biiiger than tlie i)ei'iod allowed. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by the United States against the Indiana Harbor Belt Rail- 
way Company for violation of the Hours of Service Act. There was a 
judgnient for the United States, and défendant brings error. Affirmed. 

F. Harold Schmitt, of Chicago, 111., for plaintifï in error. 
Charles F. Clyne and Frederick Dickinson, both of Chicago, 111., 
and Philip J. Doherty, of Washington, D. C, for the United States. 

Before KOHLSAAT and EVANS, Circuit Judges. 

PER CURIAM. [1] The railroad crew, consisting of five men in 
charge of a freight train running from Blue Island to Chicago and re- 
turn, a distance of 63 miles, and which train was engaged in Interstate 
commerce, was in continuons service for a period varying from 17 
hours 5 minutes to 17 hours 35 minutes. In justification for such hours 
of service the plaintiff in error showed that, by reason of a derailment 
of a car in a train ahead, there was a delay of 2 hours and 20 minutes. 

Ê=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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The first contention of the plaintiff in error is that delay being of 
such origin cornes within the exception of section 3 of the act, and the 
maximum period of 16 hours was thereby automatically extended 2 
hours and 20 minutes. This position must be rejected upon the au- 
thority of San Pedro, Los Angeles & Sait Lake R. R. Co. v. United 
States, 220 Fed. 7Z7 , 136 C. C. A. 343 ; Atchison, Topeka & Santa Fé 
R. R. Co. V. United States, 220 Fed. 748, 136 C. C. A. 354; United 
States V. Atchison, Topeka & Santa Fé R. R. Co-. (D. C.) 236 Fed. 154; 
Northern Pacific R. R. Co. v. United States, 213 Fed. 577, 136 C. C. 
A. 157; United States v. Southern Pacific Co., 220 Fed. 748, 136 C. 
C. A. 351 ; Chicago & Northwestern R. R. v. United States, 234 Fed. 
268, 148 C. C. A. 170; Baltimore & Ohio R. R. Co. v. United States, 

243 Fed. 153, C. C. A. (décision of Circuit Court of Appeals, 

Sixth Circuit, decided May 8, 1917). 

The défense of the carrier in a case like the présent one is not com- 
plète by showing a delay which was "the resuit of a cause not known to 
the carrier or its officers or agents in charge of such employés at the 
time said employés left a terminal and which could not hâve been fore- 
seen." The carrier was required to show, in addition thereto, that it 
exercised a high degree of diligence to overcome the effect of the delay 
and relieve its employés from continuons service over 16 hours. See 
cases cited above. 

[2] The second contention of the plaintiff in error is that the évi- 
dence showed affirmatively a high degree of diligence displayed on 
its part to prevent continuons service beyond 16 hours. The case was 
tried by the court without a jury upon stipulation of the parties. The 
record fails to show any effort on the part of the carrier to relieve its 
servants from employment upon the expiration of the maximum time 
limit during which they might be continuously in service. In fact, it 
was admitted on the trial that no effort was made by the train dis- 
patcher or any other représentative of the carrier to relieve the crew 
after it learned of the accident and resulting delay. The train dispatch- 
er labored under the impression that the l6-hour limit was extended for 
a period of 2 hours and 20 minutes, due to excusable delay, and that 
no violation of the law would occur until the crew had been in con- 
tinuons service for 18 hours and 20 minutes, and such misapprehension 
of the law explains, at least in part, the failure of the carrier to take 
any steps to relieve the crew. We conclude the évidence supports the 
finding of the learned trial judge. 

This being the situation disclosed by the record, there is no need of 
considering the government's contention that the évidence utterly fails 
to disclose any such a delay as is defined in the exception appearing 
in section 3 of the act. 

Judgment is affirmed. 
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CHICAGO & A. K. CO. v. UNITED STATES. 

(Circuit Court of xVppeals, Seventh Circuit. July 12, 1017.) 

No. 2447. 

Masteb and Servant iS^lS — IIours op Sekvice^Switcii Tendebs — Télé- 
phone Obdebs. 

Switch tenders, wlio régula rly eonduct the movements of the trains in 
and througli a yard, receiving the yardmastor's teleiilione orders in their 
shanties, and executing them by transmitting tlipni verl);illy or by signal 
to the engine or train crews, and by manipnlating swilclios. are \Ylthin 
the proviso of IIours of Service Act March 4. 1907. c. 29:!9. § 2, .'!4 Stat. 
1416 (Comp. St. 191G, § 8G78), § 2, limiting to nine hours tlie service of an 
employé who by use of the téléphone receives orders i)erlaining to or 
afCecting train movements. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of Illinois. 

Action by the United States against the Chicago & Alton Railroad 
Company. Judgment for the United States, and défendant brings er- 
ror. Affirmed. 

William L. Patton, of Springfield, 111., for plaintiff in error. 
Philip J. Doherty, of Washington, D. C, for the United States. 

Before KOHLSAAT, ALSCHULER, and EVANS, Circuit Judges. 

PER CURIAM. The action was for violation of the Hours of 
Service Act of March 4, 1907. The facts were stipulated, and the 
question hère is whether the 16-hour limit applies, or the 9-hour limit of 
the proviso, which is applicable to "operator, train dispatcher, or other 
employé who by the use of the telegraph or téléphone dispatches, re- 
ports, transmits, receives, or delivers orders pertaining to or affecting 
train movements." Section 2 (Comp. St. 1916, § 8678). 

The employés involved are the so-called switch tenders in défend- 
ants 7%-mile long Bloomington- Normal yard, who eonduct the move- 
ment in and through that yard of ail of defendant's trains, passenger 
and freight, and who were working 12 consécutive hours without 
emergency necessitating service beyond 9 hours. The train dispatch- 
ers and operators who direct the movement of the trains elsewhere on 
the road outside of the yard limit hâve no function within it. There- 
in the yardmaster has the gênerai direction of ail train movements ; 
his orders being communicated to and executed by his subordinates, the 
switch tenders, who are stationed at varions switch shanties within the 
yard, each switch tender having spécial charge of certain switches in 
the immédiate vicinity of his particular shanty, and the service being 
continuons night and day. The orders for the movement of the trains 
are transmitted by the yardmaster from his central office by tele- 

®=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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phone to the varions switch shanties, where the switch tenders, at 
phones therein, receive them, and exécute them by transmitting theni 
verbally or by signal to the engine or train crews, and by manipulat- 
ing the switches, so that trains may take their proper tracks without 
coming in contact with each other or vvith the various switch engines 
and cars being switched and nioved thereabout. Défendant had a 
rule requiring trains passing through the yard to reduce speed and pro- 
oeed only after the way is seen or known to be clear. This use of the 
téléphones by the switch tenders in connection with the movement of 
the trains was not occasional or exceptional, but was part of their gên- 
erai and usual dnties ; each train movement so communicated to 
the crews, or participated in by the switch tender, being preceded by 
bis réception of a telephoned order directing it. 

Our décision of August 6, 1915, in Chicago, Rock Island & Pa- 
cific Ry. Co. V. United States, reported in 226 Fed. 27, 141 C. C. A. 135, 
and followed by us in Chicago & Northwestern Ry. Co. v. United 
States, 226 Fed. 30, 141 C. C. A. 138, is against the proposition, ad- 
vanced for plaintiff in error, that the 16-hour limit, and not the 9-hour 
limit, applies; and upon the authority of those cases the judgment of 
the District Court must be and is affirmed. 



FOSÏER V. T. L. SMITH CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. February 1, 1917. Rehearing 

Deiiied Jul.v 'Id, 1917.) 

No. 2;;(io. 

1. Patents ©=328 — Validity and Infringement — Concrète Mixeh. 

The Smith pateut. No. 808,721, for a concrète inlxliig machine, while 
for a comblnation of old éléments, covers a new and useful comMnatlon, 
not antieipated, and dlseloses invention ; also hcld infrlnged as to a 
mimber of claims, but claim 5 hcld invalld, as u duplication of another 
elaim. 

2. Pate\T8 <S=527(1) — I.NVENTioN — Adaptation to Another Art. 

It is usuall.v true that the ol)servatlon and the Imagination of the In- 
ventor are required to make adaptations froni one art to another. 

3. Patents iS=»234 — Infhingemext — Formai, Changes. 

Infringement is not avoided by clianges in the mechanlsm of the pat- 
ented device, so as not to literally conform to the languuge of the claims, 
if the défendant has appropriated the real substance ot the invention. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the T. h. Smith Company, the Jaeger Machine 
Company, and the Waterloo Cernent Machinery Corporation against 

©^sPor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Edward Poster. Decree for complainants, and défendant appeals. 
Affirmed in part. 

By the decree 0/ the District Court iippellant !s en.ioined from contimiins 
the infringement of claims û, 10, 17, 18, 28, 30, 31, and 32 of patent No. 803,721, 
issued on November 7, 1905, to appellee the ï. L. Smith Company, as as- 
signée of the applicant, Thomas L. Snilth, for a machine to mlx concrète. The 
other appellees are joint, exclusive licensees ot the Smith Company. Appel- 
lant is tlie owner and user of a sinjïie machine, vvliich was manufactiired and 
sold to liim by the Cernent Tile Macliinery Corporation of Waterloo, lowa, 
whlch is defending thls suit. 

Figures 1 and 3 of the drawings are as foUows: 
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Smlth's spécifie description of the fonn wliicli is stated In the patent to 
be the preferred form discloses a polyliedrlc mlxiiisr réceptacle and a tiltable 
supportlng frame whlcti is in a plane at right angles to tlie réceptacle'» axis 
of révolution. To the spécifie détails of this preferred form many claiins were 
addressed, of vvhlch claim 24 may be taUen as illustrative: 

"In a niixing machine, the combination of a polyhedrlc mlxing réceptacle, a 
tiltable frame supportlng sald réceptacle, means for tilting said frame to any 
position in the entire cirele of its révolution, a gear attaclied to the periphery 
of said réceptacle, said gear having supportlng surfaces and guiding surfaces 
vvhereby said réceptacle is conipletely centered and guided, and nieaus for 
applying the i)0\ver to said gear in auy position of said réceptacle and tilt- 
able frame." 
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But tlifi speciflcation pointed out that the form of the mixing réceptacle waa 
not of tlie essonee of the gênerai inventive concept, and stated tliat a réceptacle 
of any desirert shape luight be employed. Likewise, with respect to the pre- 
ferred form of frame whicli entirely surrounds the revolving réceptacle and 
supports it by lueans of roUs 11 fltting iuto the U-shaped annulus 22., tlie speci- 
lication stated that the invention in its gênerai aspect might be enjoyed by 
the use of a tiltahle frame of "any deslred form adapted for supporting tlie 
uilxing réceptacle." 

None of (he clainis counted on in this suit Is limited to the spécifie form oî 
reeeiitacle or tîltable frame or of the annulus on the réceptacle. 

Claim 5: "In a niixlng machine, the combinatlon of a réceptacle provideâ. 
with means for charglng and discharging the same, a ring or annulus around 
the rece)itacle and iirovided with teeth forming an annular rack, a tîltable 
frame in which the réceptacle is revoUibly supported, said frame provided 
with in-o.iecting trunnlons mounted rotatably in suitaWe beariiigs, one of 
said trtmnions being tubular, a shaft extending through the tubular trunnlon 
and provided on its inner end with a gear-^^■heel engaging the annular rack bar 
of the ring or annulus, and means for rotating said shaft." 

Claim 16: "In a mixing machine, the conibination o£ a mixing réceptacle 
liuving oue clear and unobstructed openlng for feed and discharge, concentric, 
or substantially so, with the axis of révolution, a tîltable frame in wliich 
the réceptacle is revolubly supported, means for tilting tlie frame to any posi- 
tion in the eiitlre circle of its révolution, whereby the réceptacle may be fiUed 
from any point above it and discharged either froni the right-hand side, or the 
loft-hand side of the machine." 

Claim 17: "In fi mixing niacliine, the combination of a mixing réceptacle, 
nicans for imixirting to said réceptacle a continuons rotation, a tîltable frarao 
revolubly sujiorling such réceptacle, means for tilting said frame to any iiosi- 
tion in the entire circle of its révolution, and means for holding said frame iii 
any position." 

Claim 18: "In a mixing machine, the conibination of a mixing réceptacle, a 
tiltable frame l'cvolubly supporting said niixlng réceptacle, means for tilting 
saiâ frame to any position in the entire circle of its révolution, and means for 
contiinially revolving said réceptacle while in any tilted position, or while 
moving from one jiositiou to another." 

Claim 28: "In a jnixing machine, the combination of a mixing réceptacle 
having one clear and unobstructed opening for feed and discharge, concentric 
or substantially so, with the axis of révolution, a tiltable frame supporting 
said recefitacle. me;uis for tilting said frame either to the right or to the 
left of the loading point, a gear on said mixing réceptacle, and means for ap- 
plying power to said gear lu any position of said frame and réceptacle." 

Claim oO: "In a mixing machine, the combination of a mixing réceptacle 
having one clear and miobstructed opening for feed and discharge concentric 
or substantially so, with the axis of révolution, a tiltable frame supporting 
said réceptacle, means for tilting said frame either to the rlght or to the left 
of the loading point, a gear dlsjiosed around the middle of said réceptacle, 
and means for applying power to said gear in any position of said réceptacle 
and tiltable frame." 

Claim :U; "In a mixing machine, the combination of a mixing réceptacle 
having one clear and unobstructed opening for feed and discharge concentric, 
or substantially so, with the axis of révolution, a tiltable frame supporting 
said réceptacle, means for tilting said frame either to the rlght or to the left 
of the loading point, a gear on the largest diameter of said réceptacle, and 
means for applying power to said gear in any iiosition of said frame and 
réceptacle." 

Claim 32: "In a mixing machine, the combination of a mixing réceptacle 
having one clear and unobstructed opening for feed and diseharge concentric, 
or substantially so, with the axis of révolution, a tiltable frame supporting 
said réceptacle, means for tilting said frame either to the right or to the 
left of the loading point, a circnlar toothed rack dlsposed around the middle 
of said réceptacle, a bevel plnion engaging said toothed rack and journaled In 
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the tilting axis, and means for Connecting, sald plnlon wlth the source cl 
power." 

The commercial machines of the respective parties are substantially alilie. 
We subjoin a eut of the Waterloo mixer: 




George C. Kennedy, of Waterloo, lowa, and John E. Stryker, of St. 
Paul, Minn., for appellant. 
.George L. Wilkinson, of Chicago, II]., for appellees. 

Beforè BAKER, MACK, and ALSCHUEER, Circuit Judges. * 

BAKER, Circuit Judge (after stating the facts as above). [1] I. 
Utility is presumed ; but if we fir.st apprehend the nature and ad- 
vantages of the machine which Smith conceived, we shall be in a 
better position to understand and apply the prior art. . 

Smith's most gênerai conception of his machine as an entirety is 
probably best stated in claim 32. r There, the only limitations upon the 
form of the mixing réceptacle are that it shall hâve but one opening, 
wliich must be clear and unobstructed and substantially concentric with 
the axis of révolution, and that it shall haye a recognizable "middle." 
The advaritages of the one clear and unobstructed opening are that 
it may be used both for f eed and discharge ; that the feed may be 
one side where the materials are gathered and the discharge on the 
other side where the mixed concrète is being used; and that thereby 
a form of réceptacle is provided wherein more than 50 per cent, of 
the cubie capacity can be occupied by the ingrédients that are being 
mixed, 'as against 10 or 15 per cent, in the cylindrical or horizontal 
drum machines which hâve openings at each end, one for feeding and 
the .qtiiei: ,f6r discharging. The saving of size and weight, in relation 
to. the capacity of the machine, smaller cost of manufacture, lower 
selling price, decreased expense of opération, are of advantage both 
fo thè makér and the user. By having a "middle" part, as in a pot 
or jar, the tilting means and likewise the rotating means are applied 
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stibstanfially in line vvitli tlie center of gravity of the loaded réceptacle 
and therefore both movements may be most readily effected ; and also 
the driving pinion, joiirnaled in the tilting axis, may thus engage the 
toothed rack on the peripiiery of the réceptacle without the use of 
intermediary gears nr other driving means. 

In the practical art of building and using concrète mixing-machines 
thèse advantages, and the type of machine which made them possible, 
were unknown prior to Smith's disclosure. 

II. Anticipation. We hâve examined ail' the prior patents in the rec- 
ord. Two are especially relied upon. If thèse do not anticipate 
Smith's conception and disclosure of means, it is needless to set forth 
the particulars of the other \n\or patents. 

Day and Lampard's Rritish patent. No. 441 of 1878, exhibits a con- 
crète mixer of the horizontal drum type. The réceptacle is supported 
at its right-hand end by a séries of rollers which are attached to the 
tilting frame. The left-hand end is supported by a shaft which is 
journaled in the tilting frame. The tilting frame is rectangular and 
entirely surrounds the drum réceptacle. By means of trunnions at 
the middle of the sides the tilting frame is supported within a sta- 
tionary rectangular frame. Materials are fed into the right-hand end 
of the drum through a circular opening, concentric with the axis of the 
drum. Attached to the right-hand end of the tilting frame is a hop- 
per that extends into the feed opening. The drum is rotated by means 
of a toothed rack which encircles the drum and engages with a driv- 
ing pinion journaled in one of the trunnions. When the material is 
mixed it is discharged through an opening at the left-hand end of 
the drum. For this purpose the réceptacle and its tilting fram« may 
be depressed at the left until the end of the drum strikes the ground 
at an angle of about 4S°. The second claim covers "the combined ar- 
rangement, substantially as hereinbefore described and illustrated in 
the drawing annexed, wherely the mixing box can be revolved and 
at the same time tilted to and fro to any desired angle." In the 
spécification the référence to "tilting to and fro" is that "the mixing 
box as the mixing progresses may also be rocked or oscillated on the 
trunnions to insure the perfect mixing of the materials." When we 
look to the arrangement described and illustrated in the drawing, we 
find that the tilting to the right is very limited ; it can proceed only to 
the point where the hopper which is permanently attached to the tilt- 
ing frame strikes the right-hand end of the supporting frame. And 
even if the tilting axis were elcvated so high that the left-hand end of 
the drum would not slrike the ground the feed opening could not be 
carried below the horizontal position at the left on account of the 
hopi>er striking the fixed supporting frame at that end. Day and 
Lampard's combinatiou does not include a mixing réceptacle having 
one clear and unobstructed opening for feed and discharge, nor means 
for tilting the frame to any position in the entire circle of its révo- 
lution whereby the réceptacle may be filled from any point above it 
and discharged either from the right-hand side or the left-hand side 
of the machine. 

Taylor's patent, No. 433,663, August 5, 1890, is for a tum.bling 
box to clean castings. The machine is supported upon a fixed frame. 
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A tiltable yoke is supported by means of trunnions upon the fixed 
frame. Within the yoke is supported a réceptacle of the pot or jar 
form. To the bottom of the réceptacle is attached a beveled gear, 
which is engaged by a beveled pinion on a shaft which is housed in 
the tilting yoke and carries at its outer end a spurred gear which in 
turn engages another spurred gear niounted to rotate around the axis 
of one of the trunnions. The réceptacle is thus rotated by means of 
two parallel shafts, two spurred gears, and two beveled gears. As 
the spurred. gears are outside and the beveled gears inside of the 
stationary frame, the shaft which is housed in the tilting yoke limits 
the tilting so that the réceptacle can be loaded and discharged only on 
one side of the stationary frame. This Taylor structure lacks the 
Smith purpose and means of tilting, and likewise the simple and di- 
rect rotating means, both of which are essential cléments of the Smith 
combination. 

[2] m. Invention. The prior art beyond question shows that each 
élément of the Smith combination was old. Even if this were not 
true, and if Smith had in fact created a new élément, he would not 
secure a monopoly of it by putting it into a combination claim. If he 
did not separately claim it, he would by putting it into a combina- 
tion donate it to the public. So the fact that the éléments were old 
is not material, for the combination is itself the entity with which we 
are now concerned. We hâve found that this entity is new. In the 
light of the prior art, was the use of the inventive faculty required 
in its production? The prior art must be examined with the view of 
determining the purposes and laws of opération of the prior struc- 
tures. , If the idea of the patent in suit so obtruded itself from the 
prior art that the ordinary mechanic could not help from stumbling 
upon it, then of course no invention was involved. While it may 
be easy enough now, after we hâve comprehended Smith's purpose 
and means, to read a part of Smith's total conception into the Day 
and Lampard patent, and another part into the Taylor patent, we are 
unable to find in either of them, when they are taken in the light of 
their purposes and laws of opération, the conception of Smith and 
his combination of means for embodying it. The Day and Lampard 
structure was of the horizontal drum type. Smith produced an es- 
sentially diffei'ent type. Nothing of the sort had before appeared in 
the practical or even in the paper art of making and using concrète 
mixers. Granting, as we do, that tumblers for castings in foundries 
and puddling furnaces in steel mills are in analogous arts, and there- 
fore must be taken into account, )'et it is évident that the strongest 
of such références, the Taylor patent, would hâve to be reorganized 
and materially modified in order to adapt it to Smith's conception. 
And usually it may be taken as true that the observation and the im- 
agination of the inventor are required to make adaptations from one 
art to another. Potts v. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 
L. Ed. 275 ; Wold v. Thayer, 148 Fed. 227, 78 C C. A. 350. When 
one has conceived a new entity he may go where he pleases for his 
materials with which to give it a body. Hère the act of the inventor 
consisted of picturing in the créative imagination the new resuit, the 
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new machine for achieving it, and the way to build the machine, rather 
than of the sélection and rearrangement of the éléments which may 
be found singly or in partial groups in concrète mixers of the hori- 
zontal drum type or in the tumblers for casting in foundries or in 
the puddling furnaces in steel mills. Indiana Mfg. Co. v. [. I. Case 
Co., 154 Fed. 365, 83 C. C. A. 343; Railroad Supply Co. v. Hart Steel 
Co., 222 Fed. 261, 138 C. C. A. 23. 

If the mechanics of the case left us in doubt, certain matters dis- 
closed by the record shoiild cause us to résolve that doubt in favor 
of the patentée. First. The usual presumption of validity is greatly 
fortified by the fact that ail of the prior art patents which are now 
called to our attention were before the Patent Office when that tribunal 
was weighing the question of invention. Second. The great length 
of time that elapsed between the publication of the prior patents most 
strongly relied on and the application for the patent in suit. Those 
prior patents never made any impress upon the practical art of build- 
ing and using concrète mixers, and are now brought to light only for 
purposes of défense. Third. Assuming for the moment that appel- 
lees' structure has not departed from their patent, a large and suc- 
cessful business has been built up; and machines of this typ€ (made 
only by the parties involved in this cause) hâve taken, according to 
the évidence, a prominent place in the market for small portable con- 
crète mixers. 

IV. Infringement. There is no contention that appellees' commer- 
cial machine does not conform to the claims in suit in ail respects ex- 
cept one; and that is in respect to "the tiltable frame in which the 
réceptacle is supported." In the spécifie claims, which are addressed 
to the preferred form of structure, the tiltable frame is required to 
be in a plane to which the axis of the receptacle's révolution is per- 
pendicular. In the claims in suit there is no limitation with respect 
to the relation of the plane of the frame and the line of the axis of 
révolution. And if the preferred form of tiltable frame were placed 
in a plane in which the line of the axis of révolution would lie, there 
would seem to be no basis v/hatever for saying that the structure would 
not be within the letter and spirit of the claims in suit. The real dé- 
fense of noninfringement is that what is called a yoke in the commer- 
cial structure is not the tiltable frame of the claims in suit. The yoke 
has three sides. The portion of it at the bottom of the réceptacle is 
longer than the diamcter of the réceptacle. From that portion up- 
rights extend at each end up to the middle or largest diameter of the 
réceptacle. It is évident that a pot-shaped réceptacle, having about 
its middle a toothed gear to be driven directly by a pinion journaled 
in a supporting trunnion, could not be supported by a tilting struc- 
ture having less than three sides. If the two parallel arms of the yoke 
were extended and a fourth side added, so as completely to embrace 
the réceptacle, there could be no question that the frame was présent. 
The function of the "frame" is solely to afford a tiltable support. In 
the yoke, or frame of three sides with one side omitted, there is plainly 
the essential supporting means of the claims in suit, for the réceptacle 
is prevented from falling out of the open end of the three-sided frame 
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by means of a boit which extends from the ceiitér of the bottom of 
the réceptacle through the long member of the yoke and upon the end 
o£ which is threaded a nut. This nut manifestly opposes the movement 
of the réceptacle in the fourth direction just as clearly as vvould a 
fourth side to the frame. 

It is to be remembered that the spécification told the.persons who 
proposed to use the invention as described in the claims in suit that 
they could employ a frame of any form adapte<i for supporting the 
réceptacle. Not only are the two forms the same in furnishing the 
tiltable support for the revoluble réceptacle, but at the time Smith was 
speaking in his application the prior art showed that both forms were 
old and that each was adapted to afford a tillable support for a re- 
voluble réceptacle. This f act is exhibited in the examinations we 
bave hereinbefore made of the Day and Lampard and Taylor patents. 
Therefore wt find that appellees' commerciaL structure was within 
their patent. 

[3J Appellant's structure vcry plainly bas been taken from appel- 
lees' commercial structure. They are exactly the same in opération 
and resuit. Two small différences appear. One is that the circular 
toothed rack is placed slightly away from the exact '"largest diameter" 
or "middle" of the réceptacle. The other is that the mouth of the pot- 
shapcd receptable is prolonged so that the réceptacle cannot be re- 
volved through the 360 degrees by reason of striking the bottom of 
the circle. But the circular toothed rack is so near the largest diameter 
of the réceptacle that ail of the advantages of the patent are secured 
in that respect. And with respect to tiltability, ail of the advantages 
of loading on one side and discharging on the other are obtained as 
fully as in the patcnted structure. Further, while claim 16, for ex- 
ample, speaks of tiltability throughout "the entire circle," that expres- 
sion is modified by the clause, "whereby the réceptacle may be filled 
from any point above it and discbarged eithcr from the right-hand 
side or the left-hand side of the machine.'' Crâne Co. v. Baker, 125 
Fed. 1, 3, 60 C. C. A. 138. Thèse changes impress us as having been 
intentionally devised for the purpose of creating a verbal differentiation. 
But infringemcnt is not thcrcby escaped, if the défendant bas actually 
appropriatcd the rcal substance of the invention. Adam v. Folger, 120 
Fed. 260, 56 C. C. A. 540: United States Metallic Packing Co. v. 
Hewitt Co. (D. C.) 220 Fed. 171. 

We conclude that ail of the claims in suit are valid and infringed 
except claim 5. That claim calls for a réceptacle provided with "means 
for charging and discharging the same." "Means" is at once the 
singular and plural form. If ibis claim contemplâtes a réceptacle with 
two openings, the claim reads literally upon the Day and Lampard 
structure. It seems to us bov/cver that the word, in view of the pur- 
poses and law of o])eration of the patent device, should be taken as 
the singular form ; but whcn so taken the claim becomes in essence 
identical with claim 32. Lamson Store Service Co. v. Hillman, 123 
Fed. 416, 59 C. C. A. 510; Veneer Machinery Co. v. Grand Rapids 
Chair Co., 227 Fed. 419, 142 C. C.A. 115. 

The dccree, cxccpt as to claim 5, is aflïrmcd. 



LE ROY V. NICHOLAS POWKR CO. '955 

LE ROY et al. v. NICHOLAS POWER OO. 

(District Court, S. D. New York. July 20, 1U17.) 

No. 121. 

1. Patents <S=3?i2S — IN'vf.xtio:^ — KiNEToscorE. 

The t.e Roy patent. No. 1,075,21.5. for a kiiietoscope. rèlatlng'espodnlly 
to the flre shutter, hcld void for prior public use of tlie sliutter by otliers, 
and more than two .vesirs bcfore the application, and also for lack of in- 
vention in view of the prlor art. 

2. Pate,\t,s <©=>75 — Vai.idity— l'RiOR "Pi:i:lig L'se." ■ 

The use of a deviee on a machine in u public place with the consent of 
the inventor l.s a "public use," although no charge was inade by the in- 
venter therefor. 

[]'2(i. Note. — For other a(>flnitiôns, see Words and Phrases, First and 
Second Séries, Public Use.J 

In Equity. Suit by Jean A. Le Roy and Chester R. Baird against the 
Nicholas Power Company. On final hearing. Decree for défendant. 

Hillary C. Messimer, of New York City, for plaintifFs.' ,. ' 
Marshal Stearns, of New York City (Selden Bacon, of New York 
City, of counsel), for défendant. 

MANTON, District Judge. [1] Plaintiff sues for infringement of 
patent No. 1,075,215 granted October 7, 1913, to Jean A.. Le Roy for 
a kinetoscope on an application, the original of which was filed March 
12, 1908. The défense is prior use, and that the claims are sç) limited 
by the prior art and the application proceedings as not to bje infrihged 
by the defendant's structure. The plaintiffs rely on the following 
claims : 

"(1) In a motion picture projectlng machine having a liglit aiierture; a shut- 
ter movably niounted in front of the aperture ; u rotatable shaft ; centrifugal 
menibers carried by said shaft ; a shell adapted to oscillàte uiwn. said sliaft 
and uiounted about said centrifugal members to be engnged thereby; and en- 
gaging uieans connecfed to said shell and disconneeted from said shutter but 
adapted to engage the same." 

"(4) In a motion picture iirojecting machine having a light aperture; a shut- 
ter movably mounted in front of the aiierture; a rotatable shaft; frictlonal 
engaging means carried by said shaft ; a slicH adapted to oscillàte upon said 
shaft and mounted about said frictional means to be engaged thereby ; an 
arm extending latcrally from said shutter ; and an arm depending from said 
shell adapted to engage the said latcrally extending arm only when the shell 
is oscillated in a predetermined direction." 

It is claimed that Le Roy's application showed nothing of invention, 
mère substitution of mechanical équivalents in well-known niechan- 
isms. His claim of invention must necessarily be very much restricted 
by the prior art disclosed by the patents and the applications in évi- 
dence, and particularly by the ap]3lications which were cited by the 
Patent Office against Le Roy's application and not contested by him. 
The defendant's deviee is known as type "15" shutter, and it is this 
that plaintiffs claim infringe thcir jjatent. 

<S=^For other cases see same topic & KEY-NUMliER in ail Key-Numbered Digests & Indexes 
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The defendant's claim is that the patent as actiially used, was design- 
ed in 1905 and actually made in December, 1905, and partly in Jan- 
uary, 1906; that it was used in a moving picture machine duriiig the 
week of February 19, 1906, the week of February 23, 1906, and Mardi 
4, 1906, giving exhibitions in Brooklyn, and March 11, 1906, in New- 
ark, N. J. The évidence supports this claim. This was ail two years 
prior to filing L,e Roy's application, and the défendant invokes the 
statutory bar (section 4886, Revised Statutes, as amended by the act 
o£ March 3, 1897, c. 391, § 1, 29 Stat. 692 [U. S. Compiled Statutes 
1916, § 9430]) as a défense irrespective of any prior work or inven- 
tion of Le Roy's. Smith was a disinterested witness. His diary kept, 
corroborated this testimony. The places where the machine was used 
and exhibited were given in détail and were public places. 

I am satisfied that the machine used had the shutter "B" on at the 
time. This is corroborative of the claim of défendant that the inven- 
tion was made by Mr. Nicholas Power with the assistance of his work- 
men in the shop in December, 1905, and January, 1906. Mr. Power is 
supported by Mr. Uhlmann, who assisted him in making parts. We 
therefore, hâve the testimony of four witnesses, one disinterested, the 
other workmen of défendant, to the effect that the shutter was made 
at Power's place of business and used publicly prior to the date Le Roy 
filed his application. The only contradiction of this is the testimony 
of Bogdanffy, a former employé of Power, who claimed that he made 
the drawing for this shutter and showed it to Mr. Power and directed 
its construction. The record of the city water department shows that 
shutter "B," which Bogdanffy says he suggested to Mr. Power in 
April, 1907, was submitted to the department for approval or disap- 
proval in December, 1906, and the witness called from that department 
is therefore confirmatory of the claim that it was made prior to March 
12, 1908. In addition thereto, Mr. Power, in May, 1907, filed an ap- 
plication verified April 24, 1907, for a patent on "B" shutter, and he tes- 
tified that it was being marketed in May, 1907. There is a long descrip- 
tive article in the Motion Picture World in November, 1907. Défend- 
ant issued its catalogue the same year, showing pubHc sale and use of 
the defendant's device long prior to Le Roy's application for his pat- 
ent. 

Power's application was abandoned for the reason that tlie Aiken 
application of July 14, 1906, No. 937,746, was cited against Mr. Pow- 
er. It was likewise cited against Le Roy. An arrangement was made 
to permit Power to operate under a license with the Aiken patent. 

[2] The use by Smith on the occasion mentioned was a public use 
such as is contemplated by the statute. There were no restrictions 
placed on Smith's use of the machine with the "B" shutter on it, nor 
were there any restrictions placed on Houn's use of the machine. Each 
used the machine with the shutter, in giving moving picture per- 
formances. The machine was in a position where it could be observed 
by ail présent. One of the purposes was the illustrating of the shutter, 
and it was a necessary part of the apparatus for making the exhibition 
of the pictures, and the fact that no charge was made by Power to 
Smith for putting and using the shutter on his machine does not alter 
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the public use. Egbert v. Lippman, 104 U. S. 333, 26 L. Ed. 755 ; An- 
drews V. Ilovey, 123 U. S. 267, 8 Sup. Ct. 101, 31 L. Ed. 160; Manning 
V. Cape Ann Co., 108 U. S. 462, 2 Sup. Ct. 860, 27 L. Ed. 793 ; East- 
man V. City, 134 Fed. 844, 69 C. C. A. 628; Bradley v. Eccles Co., 144 
Fed. 90, 75 C. C. A. 248. In Egbert v. Lippman, supra, it was said : 

"If an inventor, havlng made hls devlce, gives [it] or sells it to another, to 
be used by the donee or veiidee, witliout limitation or restriction, or injunc- 
tion of secrecj', and it is so used, sucli use is publie, eveu tbougli the use and 
Imowledge of the use may be confined to one person." 

I regard Bogdanffy's claim that he made a drawing of the parts in 
co-operation with Mr. Power (indeed, it is even claimed that he was 
the real inventor of the Power shutter "B") as not well founded. His 
testimony is in direct confiict with many circumstances portrayed by the 
évidence which cannot be erroneous and point with unerring certainty 
to the untruthfulness of his claim. 

If it be true that Le Roy used his shutter on the machine at an ex- 
hibition of motion pictures before the Carlstadt Society on February 
26, 1906, such use was more than two years before he filed his appli- 
cation for the patent, and his patent would therefore be void under the 
United States Revised Statutes, § 4886 (Comp. St. 1916, § 9430). 

The claim that Le Roy 's patent is anticipated by the prior art, and 
therefore devoid of invention, may now be examined. The essential 
éléments for a speed operated fire shutter are: (1) The shutter itself 
mounted for movement into and out of the path of light rays focused 
on the aperture or sight opening of the machine; (2) the speed con- 
trol device driven from the film moving mechanism of the projector; 
and (3) the operating connections between the shutter and the speed 
control device for shifting the former from its position in front of the 
aperture to a position beyond the aperture when the speed of the film 
is sufficient for it not to be ignited by the concentrated light rays. 

The Moy & Harrison, British patents granted in 1892, shows in fig- 
ure I of the drawings the slotted handle and push-in driving shaft shut- 
ter actuating mechanism employed in the Power "A" shutter. Figures 
2 and 3 show the friction disk arrangement for operating the shutter, 
while the remaining figures show various types of centrifugally op- 
erated shutter, which was the type of device approved by the board of 
water supply in the Power shutter. While the Moy patent does not 
disclose the spécifie devices employed by Le Roy, it discloses a combi- 
nation of équivalent éléments for obtaining the same resuit. There is 
a différence in the spécifie devices employed. The Moy patent employs 
as the shutter a métal plate mounted to swing in its plane and trans- 
verse to the light rays. Le Roy swings his shutter out of the original 
plane. This does not affect the utility of opération of the shutter, as 
its sole function is to be interposed to the light rays when the machine 
is below operative speed ; its manner of interposition and the character 
of its movement being entirely immaterial. The speed control member 
of the Moy patent employs the well-known bail governor, while the Le 
Roy uses the centrifugal clutcli. This was known to the prior art as ad- 
vanced by the Malcolmson patent since 1883 ; the bail governor was 
used more universally. Moy used a crank arm of the shutter shaft. 
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having a pin and slot' connection with the shiftable mèmber of the bail 
govÊ'rnor, while Le Roy enlploys4he engaging arms on the clutch shell 
andshutter respectively. 

. The particular advantages claimed are not a superior opération of 
the shutter. For thispurpose they are in ail respects merely the équiv- 
alent of the pin and slot connection of the Moy patent, each of which 
fully served its intended purpose and transmitted the motion of the 
speed control device to the shutter. Le Roy 's invention must be lim- 
ited to the combination of the exact éléments disclosed by him. Bragg 
V. Fitch, 121 U. S. 478, 7 Sup. Ct. 978, 30 L. Ed. 1008; Cummings v. 
Baker, 144'Fed. 395, 75 C. C. A. 373. 

There were a number of other applications for patents for fire shut- 
ters filed in the Patent Office which were cited against Le Roy, and 
in each of thèse prior devices (prior to the date of Le Roy's application) 
the same combination of the three essential éléments of the Moy shut- 
ter are found. Each spécifie élément of Le Roy's construction and the 
exact form used by him is found operating to effect the same function 
in the same combination, and for the same purpose. The plaintiff 
urges that the use of the centrifugal clutch in place of a ball-bearing 
governor and the arrangement of the shutter on the gâte, with its op- 
erating mechanisnl designed to permit the opening and closing of the 
gâte without interférence with the other parts of the machine, dis- 
tinguishes his shutter f rom the Moy, but the advantage of the cen- 
trifugal clutch over the bail governor is the substitution of orie mechan- 
ical équivalent for another; it is a mechanism in itself, and was used 
prior to Le Roy's invention. His claim of the invention of the cen- 
trifugal clutch was disallowed by the Patent Office. 

There were four patents cited in the Patent Office proceedings. 
Two are in évidence as part of the prior art; one Spalding and Smith 
No. 867,682, dated October 8, 19Ô7, and Aiken, No. 937,746, dated 
October 26, 1909. In the first, there is disclosed the same combination 
of the three essential éléments found in the Moy patent. This employ- 
ed the bail governor in place of a centrifugal clutch, but Le Roy was 
not the inventor of a centrifugal clutch, and he admits that an Edison 
machine in use prior to his contained centrifugal devices. Then there 
is the Aiken patent, which was cited against both Power and Le Roy. 
and is described in the évidence "that the connection between the cen- 
trifugal and the shutter consists of an arm (.39) depending from and 
wholly supported on the, shell (4'2) provided in its end with a socket 
adapted to be sprung over the crank at the end of the shutter support- 
ing shaft." The shutter is carried by the gâte and the centrifugal 
by the framing machine just as in the Le Roy structure. The parts 
are not supported b}' the relative vertical movement as is the Le Roy 
machine. The engaging means connected to the shell is the depending 
arm or link (5.9), which is disconnected, and must be disconnected> 
from the shutter to permit the opening and closing of the gâte when 
the rrtachine is threaded for opération, but is adapted to engage the 
same ; that is, through the shutter shaft when the machine is to be 
operated. 

The cases are uniform in holding that there is no invention in merely 
selecting and fitting together the most désirable parts of différent ma- 
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chines in the same art, if each opérâtes the same in the new machine 
as it did in the old and effects the same resuit. In view of this con- 
dition of the prior art, I am of the opinion that the claim of the de- 
fendant that Le Roy's [latent is anticipated by the art, and is therefore 
void of invention, is well founded. 
The bill will tlaercfore be dismissed. 



In re .T. AV. LAVERY & SON. 

(District Court, 1). MusssK-luisetts. July 2.';, 1917.) 

No. 2():i;5S. 

1. BAKKEuricY (S=>O.S — Pétition to Rbview — Finiungs of Référée. 

Where the évidence is net reported, a finding by tlie referec on the 
facts Is conelusive on the court of bankniptcy. 

2. Ba.N'KRCPTCY i®=395 — rROCEEOl.XCS — RePOIÎT OK REFEREE. 

An involuntary pétition in bankruptcy was contested, and at a hearing 
before a spécial master to state the facts it ajipeared tliat the ])etition- 
Ing créditer had recovered judgment against the banUi'upt in the state 
court, wliicli had been satisfied. The référée suspended tlie hearing and 
filed a preliminary report, in elïect requesting instruction whether to 
proeeed. The case was returned to liira for furtlier liearing and report, 
and the petitioning créditer oft'ered no further évidence, wliereupon thi^ 
référée filed a report, stating tliere was no évidence of insolvency and 
that he found tlie alleged banlirupt was not insolvent. Nclil, tiiat under 
the eircurastances, and In the absence of a report of any évidence heard 
by the référée, sudi report was jnstified, and the involuntary pétition in 
banljruptey will be dismissed. 

In Bankruptcy. In the matter of the involuntary pétition against 
J. W. Lavery & Son, alleged bankrupts. On objections to the report 
of the référée fînding that the alleged bankrupts were not insolvent. 
Report confirmed, and pétition dismissed, with costs. 

See, also, 235 Fed. 910. 

Stoneman, Gould & Stoneman, of Boston, Mass., for petitioners. 
Dolan, Morson & Stebbins, of Boston, Mass., for alleged bankrupts. 

MORTON, District Judge. This is an involuntary pétition in bank- 
ruptcy. The respondents answered undcr oath, denying that they were 
insolvent, that they had committed the acts of bankruptcy alleged, or 
that the petitioners were creditors, and the case was referred to Réf- 
érée Warner as spécial master to state the facts. 

At the hearing before him (which was not until a considérable time 
after the proceedings had been instituted), it appears that, subséquent 
to the fîling of the pétition, the principal petitioning creditor had sued 
the respondents in the state court upon the claim stated in the pétition, 
and had recovered judgment thereon, and that the judgment had been 
satisfied. The learned référée suspended the hearing and filed a pre- 
liminary report, in efifect asking for instructions whether to proeeed. 
By order of court the case was sent back to him for further hearing 
and report, either from évidence submitted by the parties, or upon 

^z::5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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such investigation as he himself might tliink it aclvisable to makc, 
whether the respondents were insolvent as alleged in the pétition. 

Under this order the référée notified the attorneys for the petitioners 
that he was ready to proceed with the hearings, and was informed by 
them that the petitioners did not intend to ofïer any évidence, nor de- 
sire to be further heard. The référée thereupon filed the présent re- 
port, in which, after stating that no évidence was produced to sustain 
the allégations of insolvency, he conchided : "And I therefore find the 
alleged bankrupts were not insolvent." 

The only question now raised is whether this finding is proper and 
justified. The petitioners contend that the référée should hâve gone no 
further than to state that there was no évidence that the respondents 
were insolvent. It is extremely doubtful whether there is any légal dif- 
férence between the report as it stands and the language which the 
petitioners contend should hâve been used. As to what took place 
there is no dispute. The légal efïect of it is probably the same, how- 
ever it may be described. 

[1, 2] The order under which the référée acted in making the prés- 
ent report was for "further hearing." He was proceeding with a case 
already opened and partially heard. What was donc amounted to set- 
ting the case for hearing, and a failure by the petitioners either to ap- 
pear at the appointed time or to take steps to dismiss the pétition of 
their own accord. When they notified the référée that they did not de- 
sire to go on with the matter, he was justified in interpreting their con- 
duct in the Hght of such f acts as had appeared at the préviens hearing, 
and such other facts (e. g., the long time that the pétition had been 
pending, the failure of other creditors to intervene, and the fact that 
a judgment of substantial amount had been paid by the respondents) 
as appeared to him significant on the question whether the respondents 
were in fact insolvent. On this view of the case, it is clear that the 
référée had the power to make an absolute finding on the merits against 
the petitioners, and, the évidence not being reported, that his finding 
is conclusive. He does not appear to hâve made any independent in- 
vestigation. 

There is doubt whether the learned référée in fact decided the case 
on such grounds. But, taking the bare record as it stands, viz., that 
the case was referred, that the hearings were begun and suspended, 
that a partial report was filed, that the case was recommitted, and that 
the petitioners declined to go on, the référée was, in my opinion, justi- 
fied in reporting, not nierely that there was no évidence to sustain the 
allégation of insolvency in the pétition, but that the respondents were 
not insolvent. 

Report confirmed; pétition dismissed, with costs. 
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UNITED STATES v. ONE BTJICK EOADSTER AUTOMOBILE. 
(District Court, B. D. Oklalioma. July 7, 1917.) 

No. 2574. 

1. Statutes «©=3225% — Presumptioks to Aid Construction. 

Conpress mu.st be présumée! to tiave enacted the proviso of Indlan Ap- 
propriation Aet Marcli 2, 1917, e. 146, 39 Stat. 969, 970, for the forfeiture 
of vehicles used in introducing intoxieants into tlie Indian couiitry, wheth- 
er used l)y tlie owner tliereof or otlier ijersons, witli knowledge of the 
construction placed l)y the courts upon Rev. St. § 2140 (Comp. St. 1916, S 
4141), as not authorlzing tlie forfeiture of anything but the interest of 
the suilty person in such vehicles. 

2. Indiaxs (S=>.35 — Introducing Liquor into Indian Country — Forfeiture 

OF Vehicles. 

In the light of the construction placed by the courts upon Rev. St. S 
2140, the proviso of Indian Appropriation Act March 2, 1917, authorizes 
the forfeiture of automobites and other vehicles used in the introduction 
of liquor into Indian country, whether the one so using them was the 
owner or his agent or servant, or some person who, having secured posses- 
sion of the vehlcle from the owner, was using It in this unlawful purpose 
wlthout the owner's knowledge or consent; and hence, where a mort- 
gagee of an automobile permitted the mortgagor to retaln possession, his 
intei'est as mortgagee did not prevent the forfeiture of the automobile, 
because used by the mortgagor In introducing such liquor into Indian 
country. 

3. Ikdiaxs (©=3,35 — Introducing Liquor into Indian Country — Statutory 

Pko visions. 

Act March 1, 1895, c. 145, 28 Stat. 693, 697, prohibiting the introduction 
of liquor into Indian ïerritory, is stlU in force, so far as it relates to 
shlpuieuts from points outside the state of Oklahoma into any portion 
thereof formerly constitutlng Indian Terrltory. 

4. Indiaxs iS=^35 — Introducing Liquor into Indian Country — Statutory 

Provisions. 

The proviso of Indian Appropriation Act March 2, 1917, authorizlng the 
forfeiture of automobiles or other velilcles used in introducing intoxieants 
into Indian terrltory, or where such introduction is prohlblted by treaty 
or fédéral statute, whether used by the owner or other person, was 
within the power of Congrcss to enact. 

5. Indians <S=335 — Introducing Liquor into Indian Country — Searches. 

The proviso of Indian Appropriation Act Mardi 2, 1917, does not 
enlai'i-'e the right of officcrs to search for intoxicatlng liquors wlthout 
warrant in other than Indian coiintrj'. 

At Law. Proceeding by the United States for the forfeiture of one 
Buick roadster automobile. On demurrer to portions of the interplea 
of E. C. King. Demurrer sustained. 

J. C. Wilhoit and Archibald Bonds, Asst. U. S. Attys., both of Mus- 
kogee, 0kl. 

Jas. C. Denton, of Muskogee, Okl., for intervener. 

CAMPBELIv, District Judge. The question arises on the demurrer 
of the plaintiffs to certain portions of the interplea of E. C. King, 
wherein he asserts an interest in or lien upon the automobile in contro- 
versy, by virtue of a mortgage executed to him by C. C. Eatta, the own- 
er of the car. From the information it appears that on the 20th of 

^==jFor other cases see same topic & KEY-NUMBER in àU Key-Numbered Dlgests & Indexes 
244 F.—ei 
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March, 1917, certain officers of the United States for the suppression of 
the liquor traffic among the Indians seized the car, which was found by 
them in the possession and under the control of one C. C. Latta, who, 
it is alleged, was then using the car for the purpose of introdiicing, 
transporting, and conveying from without the state of Oklahoma into 
the Eastern district of the state of Oklahoma, formerly Indian Terri- 
tory, certain whisky, in violation of law ; that the car, at the time 
of the filing of the information, was in the ciistody of a spécial officer 
of the government for the suppression of the liquor traffic among the 
Indians, held by him subject to libel, forfeiture, and sale by the United 
States for the benefit of the United States and other persons, as by 
law provided. Frayer for usual process and monition, for decree of 
the court condemning the automobile as forfeited to the United States 
of America, and that the same be sold and the proceeds distributed 
according to law. 

In due time one E. C. King iîled his interplea herein, wherein he al- 
lèges that he is not possessed of sufficient knowledge to affirm or deny 
whether or not C. C. I,atta was using said automobile, at the time it 
was seized, for the purpose of introducing intoxicating liquor from 
without the state of Oklahoma into the Indian Territory portion of 
this state, and asks that the plaintiiï be held to strict proof of such 
allégation. As a second ground for his interplea, he allèges that he 
has a spécial ownership in said automobile by virtue of a chattel mort- 
gage executed by Latta to him to secure the payment of a promissory 
note of even date with the mortgage, for the sum of $400, due six 
months from date, executed for borrowed money, which note is un- 
paid; that said chattel mortgage was duly filed for record in the of- 
fice of the county clerk of Rogers county, Okl., on November 16, 1917, 
and copies of the note and mortgage are attached as exhibits to the 
interplea. For his third ground of interplea he allèges that said au- 
tomobile was never used for the introduction of intoxicating liquor 
in violation of law in the manner alleged in the information with his 
knowledge or consent, and that if the same was so used by said Latta, 
or any other person, it was against his (interpleader's) will, knowledge, 
or consent, and that said automobile is not subject to libel, forfeiture, 
and sale by the United States as against the rights, interest, and own- 
ership of the interpleader, and that he is entitled to the return of the 
automobile to him for the purpose of foreclosing his said mortgage, 
in order that the proceeds of the sale of the car under such foreclosure 
may be applied to the payment of this mortgage indebtedness. The 
fourth and fifth grounds of the interplea raise the question of the con- 
stitutionality of the act under which this forfeiture is sought to be 
enforced, in so far as it is sought to be applied to that portion of 
what was formerly Indian Territory, not now "Indian country," as 
that term is defined by law and controlling décisions of the Suprême 
Court. 

The plaintiff demurs to the second and third grounds relied upon 
by the interpleader ; that is, his assertion of his claim under the mort- 
gage and the fact that, if the automobile was being used in the un- 
lawful manner alleged in the information, it was against his will and 
without his knowledge or consent. 
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In the Indian Appropriation Act, approved Mardi 2d, 1917, it is 
provided : 

"Thiit automobiles or aii.v other velilcles or convcyancos used in liitro- 
ducing or attempting to Introdncc intoxicarits iiito tlie IiidJau eouiitry, or 
wliere the introduction is prohiliited l)y treaty, or fédéral statute, wlietlier 
iised by the owiier thereof oj- other persoii, shall be siiU.iect to the seizure. 
libel, and forfeiture provided in section 2140 of the He\-i,sed Statutes of the 
United States." 39 8tat. 970. 

Section 2140 of the Revised Statutes (Comp. St. 1916, § 4141) pro- 
vides that, if certain officers therein named hâve reason to suspect or 
are inf ormed that any white person or Indian is abolit to or lias intro- 
diiced any spirituous liquor or wine into the Indian country, in viola- 
tion of law, such officer may cause the vehicles or place of deposit of 
such person to be searched, and, if any such liquor is found therein, 
the same, together with the vehicles used in conveying the same, and 
the goods, packages, and peltries of such person shall be seized and 
delivered to the proper officer, and shall be proceeded against by libel 
in the proper court, and forfeited, one half to the informer and the 
other half to the United States. By act of Congress of ilarch 1, 
1907 (United States Compiled Statutes 1916, § 4142), the authority 
conferred upon the several officers named in Revised Statutes, § 
2140, vvas also conferred upon the spécial agent of the Indian Bureau 
for tlie suppression of the hquor traffic among the Indians and in the 
Indian country, and his duly authorized deputies vvorking under his 
supervision. 

[1,2] Section 2140, it will be noted, enumerates "boats, teams, wag- 
ons, and sleds" as the things which, if caught illegally conveying 
liquor, may be seized and forfeited. Shortly prior to the enactment 
of this proviso in the last Indian Appropriation Act, it had been de- 
cided that this statute did not authorize the forfeiture of an automo- 
bile under the same circumstances. United States v. One Automobile 
et al., 237 Fed. 891, décision by District Judge Bourquin, for the 
District of Montana, rendered November 25, 1916. In this case, and 
by the same court in United States v. Whiskey, 213 Fed. 986, it had 
also been decided that only the interest of the person who actually 
violated the law by bringing in the liquor, if any such interest he had, 
in the vehicle sought to be condemned, could be forfeited ; that if the 
owner of the vehicle was another person, who had intrusted hini with 
the vehicle for some lawful purpose, and who neither consented to nor 
knew of the illégal use to which it was being put, a forfeiture could 
not be had. Congress must be presumed to bave placed this proviso 
in the Indian Appropriation Act with knowledge of thèse décisions. 
The proviso effected an amendment of section 2140, in so far as it 
relates to seizures in the Indian country, by adding automobiles to 
the list of vehicles subject to forfeiture. It also extended the provi- 
sions of 2140, as so aniended, so that as to seizure, libel, and for- 
feiture of a!l such vehicles it was operative, not only in what is strictly 
Indian country, as that terni bas come to be defined, but also in any 
other places where the introduction of such intoxicants is prohibited 
by treaty or fédéral statute. 



964 244 FEDERAL EEPORTEK 

Further, it will be noted that section 2140 provided that the liquor 
found, together with the boats, teams, wagons, and sleds used in con- 
veying same, and also tlie goods, packages, and peltries of such person, 
might be forfeited. This had been held to confine the forfeiture to the 
interest only of the person guilty of the introduction, so that only 
where the vehicles were actually owned by the person using them in 
such law violation could they be condemned and forfeited. But by 
the proviso under considération this was amended, so that: 

"Automobiles or any other vehicles or conveyances used In iiitroducing or 
attemptiiig to Introcluce iutoxle&.nts into the Indian country, or where the 
introduction is prohiblted by treaty or fédéral statute, whether used by the 
owner thereof or other person, shall be subject to the selzure, libel, and 
forfeiture provided in section 2140." 

Construed in the Hght of the judicial construction placed by the 
courts upon the language of section 2140, and giving the proviso the 
effect which its language plainly imparts, I hâve no doubt that Con- 
gress intended by this législation to subject to seizure and forfeiture 
ail automobiles and other vehicles caught being used in the introduc- 
tion of liquor in violation of the laws and treaties mentioned, regard- 
less of whether the one so using them was the owner or the agent 
or servant of the owner, or whether he was some person who, having 
secured possession of the vehicle from the owner for a lawful purpose, 
was using it in this unlawful purpose without the knowledge or con- 
sent of the owner. It is a harsh law, but Congress was dealing with an 
evil which requires harsh measures in its suppression. It is a notori- 
ous fact, no doubt well known to Congress, that particularly in this 
district, which comprises what was formerly Indian Territory, with a 
far greater Indian population than any other equal area in the United 
States, and which is prohibited territory by fédéral statute so far as 
the introduction of liquor from other states is concerned, violators of 
this law by the hundreds hâve availed themselves of the facility for 
carrying Hquors in large quantities and evading détection which auto- 
mobiles afford to carry on this nefarious traffic. It has long presented 
a serious problem to the officers charged with the enforcement of the 
law, and has glutted the docket of this court with criminal prosecutions. 
If, in addition to the loss of the liquor and the hazard of a criminal 
prosecution, the automobile used in this law violation may also be 
confiscated, regardiess of whether the law violator is the owner or 
some one to whom the owner has intrusted it, there will hâve been add- 
ed an additional déterrent of considérable moment. 

[3, 4] Nor can the power of Congress to enact such législation be 
successfully questioned. It is now settled 'beyond controversy that the 
act of March 1, 1895, prohibiting the introduction of liquor into Indian 
Territory, is still in force so far as relates to shipments from points out- 
side of this state into any portion thereof formerly Indian Territory, 
Joplin Merc. Co. v. United States, 236 U. S. 531, 35 Sup. Ct. 291, 59 L,. 
Ed. 705. In this case it is said : 

"ïhe authority of Congress to préserve in force existing laws or enact new 
ones after stateliood with référence to traflic or iutercourse with the Indiuns, 
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IncUidiiig the liqiior traffic, was weU established ; tlie power of Congress over 
such commerce being plenary and ludepeudeut of state boundaries." 

If Congress may prohibit the introduction of liquor from outside 
the State into the Indian Territory portion of the state, it can certainly, 
as a means of enforcing this law and subserving the public pohcy 
which is involved in it, provide that the vehicles used in such illégal 
introduction shall be forfeited to the government, regardless of own- 
ership, just as it bas by numerous acts ever since the institution of this 
government provided for the forfaiture of articles used in violation of 
the customs and revenue laws. That it bas such power in the enforce- 
ment of the customs and revenue laws is settled by a long line of dé- 
cisions. 

In this case, as in those cases, so far as the forfaiture proceedings 
are concerned, the thing involved, and not its owner, is the offender, 
and is proceeded against, just as the wagon, boat, or other conveyance 
used in violation of the customs or revenue laws. The person who uses 
the thing in violation of the law against introducing liquor violâtes 
that statute, and is subject to criminal prosecution ; but that is another 
and distinct proceeding. As said by the Suprême Court in Dobbins 
Distillery v. United States, 96 U. S. at page 399, 24 h- Ed. 637 et seq. : 

"Cases arise, vindoubtedly. wliere tlie judginent of forfeltiire necessarily car- 
ries with It, and as part of tbe sentence, a conviction and .iiidgment against 
the person for the crime committed. and in that state ol tlie pleadings it is 
clear that the proceeding is one ot a crlnilnal diaracter: but where the 
Information, as in tlils case, does not involve tlie personal conviction of the 
wrongdoer for the offense charged, the remedy of forfeitiire claimed Is 
plainl.v one of a civil nature, as the conviction of a wroiig-doer miist be ob- 
taiiied. if at ail, in another and wliolly indepeiident proceeding. 1 Bish. Crim. 
Law (6th Ed.) § 835, note 1; United States v. Tliree 'J'ons of Coal, 6 Biss. 371 
[Fed. Cas. No. 10,515]. Forfeitures, in niany cases of felony, did not attach 
at coininon law, where the proceeding was in rem, nntil the offender was 
eonvicted, as the ci'own, Judge Story says, had no right to the goods and 
chattels of the félon, witliout iiroduciiig tlie record of liis conviction ; but that 
rule, as tlie .same learned magistrate says, was never applied to seizures 
and forfeitures croated by statute in rem, cognizable on the revenue side 
of the excheipier court, for tlie reason that the thing in such a case is prl- 
marily considered as the ottender, or rather that the offense is attached pri- 
luarily to tlie thing, whetlier the offense be inaluni iiroblbitum or malum In 
.se; and lie adds that the saiiie princii)les ai)ply to proceedings in rem in the 
adniiralty. The l'alniyra, V2 Wheat, 1 [0 Iv. Ed. 5.'îl]. Corresponding views 
were expr(;ssed by the saine learned .indge in a case decided at a nuich later 
period, in wliicli lie remiiikod that tbe act of (Congress in iiuestion niade no 
exce]itioii whatsoever, wbetber the alleged aggression was witli or witliout 
the co-oiieration of tbe o«ners. Nor, said tbe judge iu that case, is there 
anything new in a ijrovision of tliat sort. It is not an uncoinmoii course lu 
the adniiralty, acting under the law ot nations, to treat the vessel in which, 
or by which, or by the master or crew tbereot, a wrong or offense bas beeu 
committed, as tlie offender, witbont aiiy regard whatsoever to the Personal 
niisconduct or resjioiisibility of tbe owner thereof ; the necessity of ilie case 
requiring it as tbe only adéquate means of sup])ressing th'.> offense or wrong, 
or of insuring au indcmnity ti) tbe in.1ured party. United States v. Rrig Malek 
Adhel, 2 How. 210 [11 Iv. Ed. 2;J9J. 

"Beyond ail doubt, tbe act of Congress in question attaches the offense 
to the distillery, and tbe real and iiersonal profierty connected with the same ; 
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the words of the act deflning the offense belng that If any suoh false entr> 
sliall be made in said books, or any entry shnll be omltted theretroni, with 
intent to defiaud or to conceal froui the revenue otiicers any tact or ijarticii- 
lar requlred to be stated and entered in etther of said boolcs, or to iiilsleiid 
tlie revenue offlcers with référence thereto, or if any distiller shall omit or 
refuse to produee either of said books, or shall cancel, obliterate. or destroy 
any part of either of said books, or any entry thei'eln. with intent to de- 
fraud, or shall permit the same to be done, or sueh books or either of theni 
be not produced wbcn requlred by any revenue (jffieer, * * * the dis- 
tillery, distillinR apparatus, and the lot or tract of land ou whlch it stands, 
and ail Personal property \ised in the business, shall be forfeited to the 
United States. 15 Stat. 133. Nothlng can be plainer in légal décision than 
the proposition that the offense thereln deflned is attaclied primarily to the 
distillery, and the real and Personal property used in connection with tlie 
same, without any regard whatsoever to the personal misconduct or respon- 
slbility of the owner, beyond wliat necessarily arises from tlie fact that he 
leased the property to the distiller, and suffered it to be oceupied and used 
by the lessee as a distillery. Cases often arise where the property of the 
owner is forfeited on account of the fraud, neglect, or misconduct of those in- 
trusted with its possession, care, and custody, even wheu the owner is 
othei-wise without fault ; and Judge Story remarked, in the case last cited, 
that the doctrine is familiarly applied to cases of smuggliug and other mis- 
conduct iinder the revenue lavvs, as well as to otlier cases arising under the 
emtmrgo and nonintercourse acts of Congress. Controversies of the klnd 
hâve arlsen in our judicial history ; and it lias always been held in such casea 
that the acts of the master and crew bind tlie interest of the owner of the 
ship, whether he be innocent or guilty, and that in sending tlie ship to sea 
under their charge he impliedly submits to whatever the law denounces as a 
forfeiture attaehed to the ship by means of their unlawful or wanton mis- 
conduct." 

I£ the government has the broad power of forfeiture outlined above, 
where it is necessary to subserve the pubUc good in the enforcement 
of the revenue, customs, and admirahy laws, it must, I think, be con- 
ceded the same power to subserve the pubUc good in the enforcement 
of the laws against illégal traffic with the Indians. 

[5] The question of unlawful search is not involved in this case. 
Therefore it is inimaterial that the automobile may hâve been seized 
upon other than technically Indian country. The interpleader was not 
in possession of the automobile at the time of the seizure, but bis 
mortgagor, Latta, was. It was he, and not the interpleader, who was 
subjected to any search which may hâve been made that resulted in 
the discovery of the liquor in the car leading to its seizure and this 
forfeiture proceeding. The proviso of the Indian Appropriation Act 
under considération does not attempt to enlarge the right of the officers 
to make search without warrant in other than Indian country. But 
whenever, by search or otherwise, a user of an automobile or other 
vehicle is apprehended in the act of violating the statute against in- 
troducing, then a case of seizure and forfeiture of such vehicle is 
presented. 

I conclude that the automobile is subject to forfeiture, notwithstand- 
ing any spécial interest King may bave in it by virtue of his mort- 
gage. By the terms of his mortgage he intrusted the possession of the 
automobile to his mortgagor, i^atta. Jlad he been the owner, and 
so intrusted it to Latta's possession and control, whereby he might 
dévote it to unlawful traffic, he could not, when L,atta had done so, 
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jisscrt liis ownersliip as a défense to such forfeiture proceeding. Nei- 
Ihcr does the s]iecial interest or lien he claims by virtue of his mortgage 
place him in any more favorable position. 
The denuirrer will be sustained. 



Kx i)ai-t(' MOXÏGOJIEKY. 

(District Coiiit, S. D. New Yorli. July l'\, U)17.) 

No. 118. 

1. COXSPJIIACY ^=10 — l'KRSONS LlATiLE— XKCKSsri'Y OF l'UKSK.NCE. 

To be Ic^'ully cbai'scd witli (ho criiiic of i-oiis|iiriic.v, ;i iier^^fiii need not 
huve liecn at llio iilaco or within tlie xtate lit wliicli llie constiiracy is al- 
leged to havc beeu coniinitted. 

2. EXTKAnlTfO.V tg^^lîO — rKHSOXS SUH.rECT TO EXÏKADITIO-N'— "FUO m VE FROII 

Justice." 

While a pei'son juay do «oinetiiiiiK in oiie stato rcsultin^ in the couimis- 
sioii of a crime siicli as coiispii-acy iu another state and niay he indicted 
therot'or, he cannot be extradited as a "fujîitivo froni .instice" under the 
constitutional provisions and the statute providing for extradition unless 
pliysiciilly présent in the state in wliich tlie crime is alle},'<'d to hâve been 
connnltted at the tinie it was coinmitted. 

FKd. Note. — For other définirions, see Words and Phrases, First and 
Second Séries, Fugitive f,ron> Justice.] 

3. ExTRADiTiox ®=321 — Xati;up: axd (Jiîoi'nds. 

The right of extradition is not founded on any state statute. foniity, or 
contract, but upou the Constitution and laws of the TJnited States. 

4. ExïRAniTioN i®3=3.'iO — Pkrsons Suhjecï— "Fugitive fhom Justice." 

Wheii an alleged fugitive from .iustice was in tlie demanding state at 
tlie tinie when tlie offense was eomniitted, he is, wheu thereafter found iu 
auotlier state, presunied to be a fugitive froni .iustice, no mattor for what 
pvirpose or reason nor under what circunistances lie left the denianding 
state. 

5. CoNSPiitACY <g=5i;>(l-) — Extradition <©==>32 — I.xdictme.n't— Variance. 

Conspiracy is a continuing offense, and the demandiiig state is not 
bound either upon the trial or in extradition proceediugs Ijy the spécifie 
date laid. 

6. Extradition <g=:3.'i0 — Persons Sub.ject — "Fugitive from Justice." 

Where an indictnient found in l'eiinsylvania chaij'ged a conspiracy on 
IMareh 1. 1917, and at other times liefore and after that date, and with- 
in two years of tlie date of the indictnient, a Xew Yorlî citizen who witli- 
in the tinie laid in the indictnient was in a poition of the state of Penn- 
sylvania reniote froni the place where the crime is alleged to hnvo been 
eomniitted, on business foreign to the sub.ject-nuitter of the conspiracy, 
and who on another occasion jiassed througli the state of l'eniisylvaiiia 
on a through interstate train in comjiany and in conférence with one of 
his alleged cocotispirators, is a "fugitive froni justice," and subject to 
extradition on deinand of the state of l'ennsylvania. 

7. IIabeas Corpus iê=>10;! — Scope of Inijuiry— Extradition Proceedings. 

On habeas corpus by a persoii arrest(>d under au extradition warrant 
for surrender to another state for trial for conspiracy, the questions 
whether he eomniitted any criminal act in the denianding state, or was 
in fact a coconspiratoi'. are not involved, as those are questions to be de- 
tennined upon tlie trial. 

Ê=For other cases see same topic & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 
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8. Habeas Corpus <ê3>85(2) — Evidence — Extradition Proceedings. 

On habeas corpus by one arrested under an extradition warrant of the 

Governor, the warrant establishes a prima facie case that the arrest and 

direction for surrender to tlie demanding state are lawful and valid, and 

the burden is on the piisouer to show tliat he is not in faet a fusitive 

from justice, and such burden requires évidence practlcally conclusive. 

Application by George F. Montgomery for a writ of habeas corpus 

to obtain his release from détention under a Governor's extradition 

warrant. Discharge denied. 

Herbert Noble and Henry D. Estabrook, both of New York City, 
for relator. 

R. H. Jackson, Dist. Atty., of Pittsburgh, Pa., and Robert S. John- 
stone, of New York City, for the Commonwealth of Pennsylvania. 

MANTON, District Judge. This relator, with Clarence F. Birdseye, 
Kellogg Birdseye, Joseph C. Watson, Robert R. Moore, and William 
D. MacQuestion, has been indicted by the grand jury of the county 
of Allegheny, state of Pennsylvania, on a charge of conspiracy under 
a Pennsylvania statute. The indictment charges that; 

They "uniawfully did, on the Ist day of Mareh in the year of our Ijord 
one tliousand nine Imndred and seventeen, and at otlier tiuies before and 
after said date, and within two years of the day of the talsing of this inquisi- 
tion, at the county aforesaid, and within the jurisdiction of this court, falsely 
and maliciously conspire aud agrée togethîr to cheat and defraud the 
Pittsburgli lyife & Trust Company, a body corporate, of Its goods, moneys, 
chattels, and other property, and other dishonest, malicious, and unlawful 
acts then and there to do to the préjudice of tlie said Pittsburgh Life & Trust 
Company with intent in them then and there and thereby to defraud the 
said Pittsliurgli Life & Trust Company, contrnry to the forni of the act ot 
the General Assenibly in sueh case made and provlded and agalnst the peace 
and dignity of the commonwealth of Pennsylvania." 

The substance of the charge further is that the conspirators were 
to purchase a controlling interest of the stock of the Pittsburgh Life 
& Trust Company, the old board of direclors were thereupon to re- 
sign, the conspirators were then to elect a board of dummy directors, 
and this board of directors, without adéquate knowledge of the values 
of the respective properties to be exchanged, and deceived as to the 
real valties of such properties by the conspirators, were to authorize 
the purchase of ^-Jie bond* of the Dare Lumber Company, issued or 
about to be issued, and, to provide money for such purpose, they were 
to order the sale of certain of the assets of the said trust conipany, and 
ail this notwithstanding the property covering the bonds of the Dare 
Lumber Company were either of no value or of inadéquate value to 
secure the bonds. The indictment is questioned by Clarence F. Birds- 
eye, who has made a similar application on a writ of habeas corpus. 
The resuit there expressed in an opinion will be handed down simul- 
taneously with this. 

This relator makes the point that he is not a fugitive from justice, 
and therefore should be discharged from custody. The crime charged 
is alleged to hâve been committed in the city of Pittsburgh on March 
1, 1917, and "at other times before and after said date within two 
years of this date." In addition to a déniai of his guilt, and, in fact, 

Êï^For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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of any of the transactions through which it is alleged the company 
was cheated or defrauded and of acqiiaintance with any of the board 
of directors, save one, he makes the point : First, that he was not 
physically présent in the county of Allegheny on the Ist of March, 
1917, nor in fact was he in said county from that day to the présent 
time, nor for five years prior thereto ; second, that he was not phys- 
ically présent anywhere in the state of Pennsylvania during any of the 
time except as a passenger on a through interstate railroad train on the 
7th of Fejjruary, 1917, going to and from points outside of tlie state of 
Pennsylvania, to wit, Baltimore, Md., and the city of Xew York, and 
this in Company with Clarence F. Birdseye, his alleged coconspirator, 
and at one time in December, 1916, when he stopped at Philadelphia 
attending to some luniber business which did not hâve to do with the 
affairs of the Pittsburgh Life & Trust Company. 

The relator testified that while on the train with Birdseye he dis- 
cussed with him Birdseye's purpose of formulating in writing an op- 
tion for the purchase of the properties of the Dare Lumber Company 
and the properties of the East Lake Lumber Company, so as to permit 
Birdseye to place the bonds of the Dare Lumber Company when is- 
sued ; Birdseye representing that his client who would take the bonds 
was the Manhattan Life Insurance Company of New York City, and 
the Pittsburgh Life & Trust Company was not mentioned on this oc- 
casion. 

I am not called upon on this application, to détermine anything other 
than this question, whether a citizen of New York, indicted for the 
statutory crime of conspiracy in Pittsburgh, Allegheny county, Pa., 
who is conceded not to hâve been physically or personally présent in 
that city or county within the time alleged in the indictment, or at any 
time since the alleged commission of the crime or prior thereto, shall 
nevertheless be deemed a fugitive from justice of Pennsylvania if it 
appears on several occasions during the time alleged in the indictment 
that he was a passenger on a through interstate railroad train bound 
for points outside of the demanding state, said trains running through 
a portion of the state remote from the locus in quo, on one occasion 
he having stopped at the city of Philadelphia to attend to some busi- 
ness foreign to the subject-matter of the indictment, and on another 
occasion he having been a fellow passenger with an alleged coconspir- 
ator. Both occasions were prior to the filing of the indictment charging 
crime. 

[1, 2] It is not necessary that the relator should hâve been at the 
place where the crime is alleged to hâve been committed to be legally 
charged with the crime of conspiracy. Lie may be guilty without hav- 
ing either engaged in the conspiracy or done anything in pursuance of 
it while physically in the state of Pennsylvania. There are various 
crimes, including conspiracy, where a person may do something in one 
state which would resuit in a crime committed in another state. But 
he may be indicted in a given case in which he cannot be extradited. 
Under the constitutional provision and the statute providing for the 
extradition of fugitives from justice from one state to another, it is 
necessary that the défendant should hâve been physically présent in the 
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State in wlMch it is alleged that the crime was committed at the time 
when it was committed, in order to make him, by his subséquent de- 
jjarture from the state, a fugitive from justice. Hyatt v. Corkran, 188 
L^ S.^691, 23 Sup. Ct. 456, 47 L. Ed. 657; Ex parte Hoffstot (C. C.) 
180 Ked. 242. As was said by Judge Holt in Ex parte Hoffstot, supra : 

"The question in tliis case. Hierefore, is whetlier tliere was any proof lie- 
fore the (ioverrior that Hoffstot was In the state of IViiiisylvania wlieii tlie 
crime or any material part of tlie crime wlth whicL he is charired -ivas com- 
mitted." 

[3, 4] The right of extradition is not founded on any state statute, 
comity, or contract, but upon the Constitution and laws of the United 
States. Cockran v. Hyatt, 172 N. Y. 176, 64 N. E. 825, 60 E. R. A. 
774. In the Hyatt Case, which went to the Suprême Court of the 
LJnited States, 188 U. S. 691, 23 Sup. Ct. 456, 47 L. Ed. 657, it was 
held that the défendant could not be extradited where it was con- 
chisively shown upon conceded facts that he was not within the de- 
manding state at the time stated in the indictment nor at any time 
when the acts were, if ever, committed ; in other words, that construc- 
tive présence will not suffice as a basis for extradition. The law is well 
settled that, if the alleged fugitive was in the demanding state at the 
time when the offense was committed, he i.s, whenever he is thereafter 
found in another state, presumed to be a fugitive from justice within 
the meaning of the Constitution and the hiws of the United States, no 
niatter for what purpose or reason nor under what circumstances he 
left the state. Appleyard v. Mass., 203 U. S. 222, 27 Sup. Ct. 122, 51 
L. Ed. 161, 7 Ann. Cas. 1073; McNichols v. Pease, 207 U. S. 100, 28 
Sup. Ct. 58, 52 L. Ed. 121 ; Marbles v. Creecv, 215 U. S. 63, 30 Sup. 
Ct. 32, 54 h. Ed. 92; Reed v. United States, '224 Fed. 381, 140 C. C. 
A, 64. 

[5, 6] While the indictment hère mentions specially but a single 
day, it also allèges a conspiracy claimed to bave been hatched during 
two years preceding the indictment. Conspiracy is a continuando 
crime, and the rule is now welI settled that the demanding state is not 
bound either upon the trial or in the extradition proceedings by the 
spécifie date laid. While the relator was not in the locus in quo during 
the period it is alleged the crime was committed, he was within the de- 
manding state and in the présence of a coconspirator on an interstate 
train. The circumstances of the relator's présence in the demanding 
state during this period do not establish the impossibility of his partici- 
pation in the conspiracy. The crime charged did not require his prés- 
ence in the locus in quo. A conspiracy may be a continuing offense, 
îndeed, it bas been held to be a purelv continuons offense. United 
States V. Kissel, 218 U. S. 601, 31 Sup. Ct. 124, 54 L. Ed. 1168; Hyde 
V. United States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. 
Cas. 1914A, 614; United States v. Greene (D. C.) 115 Fed. 343. 

Learned counsel for the relator bave referred to Judge Holt's réf- 
érence in the Hoft'stot Case of the refusai of Governor Fort of New 
Jersey upon an application for réquisition upon the Governor of Illinois 
for extradition of J. Ogden Armour. Armour, with others, was in- 
dicted in New Jersey for conspiracy to produce an artificial scarcity 
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in the supply of méats and to increase the price thereof. The proof 
upon which it was claimed that he was a fugitive from the justice of 
New Jersey was contained in an affidavit of the chief steward of the 
steamship Kaiser Wilhelm II that on April 28, 1908, Armour left the 
city of Hoboken upon that ship on a voyage to Bremen, and that he 
returned passing through Hoboken on his way to Chicago. Judge 
Holt said : 

"In this case, if the only évidence of Hoffstot's présence in Pennsylvania 
during the time in which it is alleged that he engaged in the conspiracy had 
been that he passed through the state as an incident of a journcy, as, for in- 
stance, that he went from Chicago to New York over the Pennsylvania Rail- 
road, I should hâve no doubt that the proof of his commission of the crime, 
or any material part of It, in the state of Pennsylvania, was insutlicieat." 

And counsel argued that the case supposed by Judge Holt is the 
one judicial utterance that they are able to find that is absolu tely in 
point. The différence, however, is that in this relator's case it is es- 
tabhshed by his own admission that the défendant was in conférence 
with the coconspirator on an interstate train passing through Pennsyl- 
vania, although distant from the county where he is charged with 
crime, during the period mentioned in the indictment as the time the 
crime was committed. 

As Judge Shearn said in People ex rel. Ireland v. Woods, 177 App. 
Div. 1, 163 N. Y. Supp. 991 : 

"True, his stay was short on each occasion, but there was abundance of 
opportunity during his stay, not only to confer with his alleged confederate, 
but to Land to his confederate the letters of crédit and the bogus checks which, 
it is alleged, were used to accompUsh the overt crlminal acts." 

The same reasoning was applied in Meeker v. Baker, 142 App. Div. 
598, 127 N. Y. Supp. 382. 

[7, 8] We are not hère concerned whether or not Montgomery com- 
mitted any criminal act in the state of Pennsylvania or whether he was 
in fact a coconspirator. Thèse are questions which can only be de- 
termined upon the trial. Munsey v. Clough, 196 U. S. 364, 25 Sup. 
Ct. 282, 49 L. Ed. 515; In re Strauss, 197 U. S. 324, 25 Sup. Ct. 535, 
49 L. Ed. 774. Whether Montgomery is innocent or guilty must be 
heard in the court wliere he is charged with the crime. He is now de- 
manded by Pennsylvania under an indictment filed in one of its coun- 
ties which sufficiently charges him with a crime. The courts hâve re- 
peatedly stated that the warrant of the Governor establishes a prima 
facie case that the arrest and direction for surrender are lawful and 
valid. The burden is upon the prisoner to show that he is not in fact 
a fugitive from justice, and that burden requires évidence which is 
practically conclusive. Hyatt v. Corkran, 188 U. S. 691, 23 Sup. Ct. 
456, 47 L. Ed. 657 ; McNichols v. Pease, 207 U. S. 100, 28 Sup. Ct. 
58, 52 h. Ed. 121. 

Therefore, in view of Montgomery's own admissions upon the hear- 
ing, of his présence in the demanding state, with opportunity for and 
actual conférence with a coconspirator during the period in which it 
is charged in the indictment the crime was committed, I am obliged 
to hold that he is a fugitive from justice within the meaning of the 
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law, and that he should be delivered up in accordance with the demand 
of the rendition warrant. 

If counselrepresenting the relator feel aggrieved by thèse conclu- 
sions, they may hâve a stay pending such proceedings as they may be 
advised are necessary to take the case to the. Suprême Court. 



Ex parte BIRDSRYE. 

(District Court, S. D. New York. July IG, 1917.) 

No. 119. 

1. Habeas Corpus <&=>1S — Grounds of Remedy — Detentios^ on Extradition 

Warrant. 

A person held on an executive warrant for extradition to another state 
may test tlie legality of tiis détention under article 4. § 2, of tlie fédéral 
Constitution by habeas corpus proeeedinss in a fédéral court. 

2. Habeas Corpus ®=>30(2) — Evibence — Extradition PROCEEDiNas. 

If any one count in an indictment charges a crime under the laws of 
the State, it is sufficient to sustain extradition proceedings agaiust the 
accused, when attaclçed in a habeas corpus proceeding. 

3. Habeas Corpus <S=502(2) — Scope of Inquiby — Extradition Proceedings. 

In hatieas corpus proceedings for tlie discharge of a prisoner held on 
an extradition warrant, the teehnical suftieieucy of the indictment on 
which the warrant was issued is net open to question, but is a matter to 
be deterniined by the courts of the deinanding state. 

4. CoNSPiKAcy <S=52.3 — Définition. 

Conspiracy exists where two or more persons combine and agrée to- 
gether to do an unlawful act, or to do a lawful act by the use of un- 
lawful means. 

[Ed. Note. — Eôr other définitions, see Words and Phrases, First and 
Second Séries, Conspiracy.] 

Pétition by Clarence F. Birdseye for writ of habeas corpus to ob- 
tain release from détention on a Governor's extradition warrant. Dis- 
missed. 

James A. Foley and Charles L. Craig, both of New York City, for 
relator. 

R. H. Jackson, Dist. Atty., of Pittsburgh, Pa., and Robert S. John- 
stone, of New York City, for the Comnionwealth of Pennsylvania. 

M ANTON, District Judge. [1] This relator is charged with the 
crime of conspiracy by an indictment filed in the county of Allegheny, 
state of Pennsylvania. He contests the right of extradition by Penn- 
sylvania on the ground that varions counts of the indictment and the in- 
dictment as a whole do not charge a crime against him. The Governor 
of the state of New York bas issued bis warrant against this relator 
and bis fellow défendants. He may contest this right through the 
médium of a writ of habeas corpus, assailing the legality of bis dé- 
tention under the executive warrant. Article 4, § 2, of the fédéral 
Constitution provides : 

ig=»For other cases see sa me topic & KEY-NUMBKR In ail Key-Numbercd Dlgeats & Indexe» 



EX PARTE BIRDSEYB 973 

"À pei'son chargea in any state with treason, felony, or othcr crime, who 
shall flee from justice, and be found in anotlier state. shall, on demand of tlie 
executive autliority of tlie state from wliicli lie tled, be dellvered up to be 
removed to tlie state having jurisdiction of the crime." 

Under this provision an alieged fugitive can be delivered up only. 
First, if he is charged in one state with treason, felony, or other crime ; 
and, second, he has fled from justice ; and, third, that the demand for 
his dehvery to the state wherein he is charged with the crime is made. 
If either of thèse conditions is absent, the Constitution aÏÏords no 
warrant for the restraint of the liberty of any person. Pierce v. Creecy, 
210 U. S. 387, 28 Sup. Ct. 714, 52 L. Ed. 1113; Roberts v. Reilly, 
116 U. S. 80, 6 Sup. Ct. 291, 29 h. Ed. 544. 

S'o the question hère is vvhether this relator, who does net dispute 
having been in the demanding state, is sufficiently charged with crime 
by the information or indictment hère presented by Pennsylvania ; in 
other words, is the information or indictment suiïicient in law as a 
criminal pleading? For it is obvious that such an objection, if well 
founded, would entitle the relator to his discharge for it would destroy 
its effect in charging a crime. Learned counsel for the relator urge 
that a charge of crime is not alieged sufficiently clear and comprehen- 
sive in this indictment so as to permit an intelligent défense, and a bar 
to a second prosecution. This right to be so charged, is accorded 
every défendant charged with crime. United States v. Greene (D. C.) 
115 Fed. 343: United States v. Cruikshank, 92 U. S. 542, 23 L. Ed. 
588. 

[2] The indictment hère consists of 11 counts. If one of thèse 
counts is sufficient to charge a crime, the relator must fail. Comraon- 
wealth v. Church, 17 Pa. Super. Ct. 39; Commonwealth v. Gouger, 
21 Pa. Super. Ct. 217. The Penn.sylvania statute alieged to hâve been 
violated by the relator is known as the act of March 31, 1860 (P. L. 
413, § 128), and reads: 

"If any two or more persons shall falsely and maliciously cous])îre, and 
agrée to cheat and defraud any person. or body corporate, of his or their 
moneys, goods, chattels, or other property, or to do any other dishonest, ma- 
licious and u)ila\vful act, to the préjudice of another, they shall be guilty of a 
misdemeanor, and on conviction, be sentenced to pay a fine not exceeding 
five hundred dollars, and to undergo an imijrisonmeut, by separate or soUtary 
confinement at labor, or by simple iraprisonment, not exceeding two years." 

And the act of March 31, 1860 (P. L. 433, § 11), further provides: 

"Every indictment shall be deemed and adjudged sufficient and good In 
law which charges the crime substantially in the language of the Act of 
Assembly prohibiting the crime, and prescribing the puiiishment. if any sucli 
there be, or if at common liiw, so plainly tluit the nature of the offense 
charged may be easily understood by the jury. Every objection to any in- 
dictment for any formai defect, apparent on the face thereof, shall be takeji 
by demurrer, or on motion to quash such Indictment, before the jury shall be 
swom, and not afterward; and every court, before whom any such objection 
shall be taken for any formai defect, may, if it be thought necessary, cause 
the indictment to be forthwlth amended in such particular, by the clerk or 
other oflicer of the court, and thereupon the trial shall proceed as if no such 
defect appeared." 
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[3] Counsel for the relater hâve made a very serious attack upon 
this indictment. In a very learned brief they hâve reviewed the aii- 
thorities at considérable length in the attempt to make good on this 
attack. But on this application, and particularly in view of the statutes 
above referred to, the court is called upon only to ascertain if the crime 
is substantially charged. The technical aecuracy, of the pleading must 
be left to the courts of the demanding state. Ex parte Reggel, 114 
U. S. 642, 5 Sup. Ct. 1148, 29 L. Ed. 250; Drew v. Thaw, 235 U. S. 
439, 35 Sup. Ct. 137, 59 L. Ed. 302; Pierce v. Creecv, 210 U. S. 387, 
28 Sup. Ct, 714, 52 L. Ed. 1113; Munsey v. Clough, 196 U. S. 364, 
25 Sup. Ct. 282, 49 L. Ed. 515. As was said by Justice Holmes in 
Drew v. Thaw, 235 U. S. 439, 35 Sup. Ct. 138, 59 L." Ed. 302 : 

"The most serious argument on belialf of Thaw is that, if he was insane 
wheii he eontrived his escape, he could not be sailty of oriiiie, wliile, if h(^ 
was not insane, he was entitled to be disphar.ged. and thnt his confiiiemout 
and other facts scattered tliroiigh the record reguire us to assume that he 
was insane. But this is not Tliaw's trial. lu extradition prœeedings, even 
when as hère a humane opportunity is afforded to tewt tlieni upon habeas cor- 
pus, the purpose of tlie writ is not to substitute the .iudfjnient of another tri- 
bunal upon the facts or the law of the matter to be tried. The Constitution 
says nothîng about habeas corpus in this connection, l)ut peremptorily re- 
quires that upon proper deruaiid the person charged shall be delivered up to 
be removed to the state having jurisdictlon of tlie crime (article 4, § 2). 
Pettibone v. Nichols, 203 TJ. S. 1!)2, 205 [27 Sup. Ot. 111, 51 !>. Ed. 14S, 7 Ann. 
Cas. 1047]. ïhere is no discrétion allowed ; no inquiry into motives. Ken- 
tucky V. Dennison, 24 How. 66 [16 L. Ed. 7171 ; l'ettibone v. Nichols, 20:i TJ. 
S. 192, 20S [27 Sup. Ct. 111, 51 L. Ed. 148, 7 Ann, Cas. 1047]. The technical 
sufficiency of the indictment is not open, Munsev v. ('lough, 106 V. S. 'Mi-i •S7;! 
[25 Sup. Ct. 282, 49 L, VA. 515]. And even if it be true that the argument 
stated offers a nice question, it is a question as to the law of Xew Yorlc 
which the New York courts must décide." 

In Pierce v. Creecy, 210 U. S. at 401, 28 Sup. Ct. 718, 52 L. Ed. 
1113, the court said: 

"The counsel for the pctitioncr disclaim the purpose of attacking the in- 
dictment as a criminal pleading, appreciating cori'cctly that the point hère 
is not whether the indictment is good enouub, over seasonable challenge, to 
bring the accused to the bar for trial. Counsel concède that they cannot 
successfully attack the indictment except by showing that it does not charge a 
crime. The distinction bet\\'een thèse two kinds of attack, though narrow, is 
clear. But it will not do to disclaim the right to attack the indictment as a 
criminal pleading and then proceed to deny that it eonstitutes a charge of 
crime for reasons that are apt only to destroy its validity as a criminal 
pleading. There must be ob.iections which reach deeper into the indictment 
than those which would be good against it In the court where it is pending. 
We are unable to adopt the test suggested by counsel, that an ob.iection, good 
if taken on arrest of judgment, would be suffi cient to show that the indict- 
ment is not a charge of crime. Not to speak of the uncertainty of such a 
test, in view of the varylng practlce In the différent states, there is nothing 
in principle or authority which supports it. Of course, such a test would be 
utterly inapplicable to cases of a charge of crime by atîidavit, which was 
held to be within the Constitution. In the Matter of Strauss, 197 U. S. 324 [25 
Sup. et. 535, 49 L. Ed. 774]. The only safe rule is to abandon entirely the 
standard to which the indictment must conform, judged as a criminal plead- 
ing, and consider only whether it shows satisfaetorily that the fugitive bas 
been In fact, however Inartificially, charged with crime in the state frSîu 
which he bas flied." 
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[4] But the counsel for the relator contend that the indictment does 
not, in any of its 11 counts, charge the statutory crime of conspiracy to 
cheat and def raud, and that therefore the indictment charges no crime 
whatever which warrants holding the relator for extradition. A con- 
spiracy, at conimon law is a much broader offense than that provided by 
statute. Conspiracy has been so of ten defined as a case where two or 
more persons combine and agrée together to do an unlawful act, or to 
do a lawful act by the use of unlawful means. This is the substance 
of the offense under the Pennsylvania statute. Relator says that the 
indictment fails to set forth the éléments of the crime sought to be 
charged, and says that it does set forth a number of overt acts which 
are mère surplusage. Many authorities are cited for the proposition 
that an indictment charging conspiracy and fraud must set forth the 
acts which the accused is claimed to hâve agreed to commit, and which, 
if committed, would constitute a criminal transaction. Such was the 
rule laid down in United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 
31 L. Ed. 516; United States v. Cruikshank, 92 U. S. 542, 23 L. Ed. 
588; and United States v. Carll, 105 U. S. 611, 26 L. Ed. 1135. 

This indictment allèges that: 

The défendants "falsely and malieiously conspired and Hj;reed together to 
cheat and defraud the Pittsburgh Life & Trvist Company, a body corporatê, 
of its goods, moneys, chattels, and other pioperty and other dlshonest, ma- 
licious, and unlawful acts. then and there to do to the préjudice of the sald 
Pittsburgh Life & Trust Company with inteut in theni then and thereby to 
defraud the said Pittsburgh Life & Trust Company, i^ontrary to the form of 
the statute," etc. 

The varions counts of the indictment, 11 in number, set forth the 
commission of acts, sufficient to charge a crime. After alleging in the 
fîrst part of the indictment (count 1) the statutory con.spiracy, it then 
charges that the défendants caused the board of directors to be sup- 
planted by a board of dummy directors, and that they then caused the 
assets of the Pittsburgh Life & Trust Company to be exchanged for 
questionable and inadéquate properties, and this while the dummy board 
of directors were without sufficient, or any knovvledge of the true 
value of the assets of the Pittsburgh Life & Trust Company so disposed 
of. It allèges that the défendants profited by reason thereof, and that 
the varions acts were done through a false and malicious conspiracy 
and agreement together to cheat and defraud the Pittsburgh Life & 
Trust Company. In this way, it is charged in the indictment, the 
Pittsburgh Life & Trust Company was looted. How this was accom- 
plished is set forth in considérable détail. 

AU this, if true, would charge a crime under the Pennsylvania stat- 
ute. The indictment is inartificially drawn, but it must be recalled that 
it is subject to amendment by the trial court of the demanding state. 
Under the rule referred to above, it is sufficient if the substance of the 
indictment charges a crime. The form of the indictment may be bad, 
or its subdivision into varions counts may be bad, but if the power re- 
niains with the court of the demanding state to correct this defect, the 
rule laid down in the cases of Drew v. Thaw and Pierce v. Creecy, 
supra, must control, and the défendants are subject to extradition under 
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the Constitution and laws of the United States. It is the province of 
the state where the crime was committed to déclare what its laws are 
and to détermine that the particiilar acts on the part of the offender 
constitute a violation of the criminal law of that state. Commonwealth 
V. Supt. of Comity Prison, 220 Pa. 401, 69 Atl. 916, 21 L. R. A. (N. 
S.) 939. 

For thèse reasons, the writ must be dismissed, and the relator held 
for extradition. 



MARTIN V. MATSON NAV. CO. et al. 

(District Court, W. D. Wasliington, N. D. July IG, 1917.) 

No. 3377. 

Master and Servant !©=>.354 — Rigiit of Action for Wkongfui, Death — Con- 
struction OF Workmen's Compensation Act — ''Pilant." 

Workmen's Compensation Act (Laws Wash. 1911, p. 345) § 5, as amend- 
ée! by Laws 191.S, p. 467, after providlng tïiat Injured workmen shall re- 
ceive compensation in accordance witli a schedule, provides that, "except 
as In this act otliervvise provided, sucli payment sliall be in Heu of any 
and ail rigtits of action whatsoever against any person whonisoever." 
Section 3 of the act eontalns a provlso that, "If the injuvy to a worknian 
occurring away from the plant of hls employer Is due to the négligence or 
wrong of another, not in the same employ, the Injiired workman, or, iï 
death results from the injury, his widow, children or dependents, 
* * * shall elect whether to take under this act or seek a remedy 
against such other." Plalntiff's son, on whoiu she was dépendent, whlle 
in the employ of a boiler making Company, was sent to make l'epairs on 
the maehinery of defendant's steamer, and while so engaged was fatally 
lujured, as alleged in the complaint, through the négligence of an em- 
ployé of défendant. Held that, while the word "plant," as used in section 
3 of the act, included, besides the premises of the employer, such appli- 
ances and tools as were regularly used in the conduct of the business, it 
could not be extended in favor of défendant to the vessel on whieh the 
deceased was working, where the injury was not due to any defect in 
such appliances or tools, that deceased was "away from the plant of his 
employer," aud that the action could be maintained under Item. & Bal. 
Code Wash. §§ 183, 194, giving a right of action for wrongfnl death. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Plant.] 

At Law. Action by Louise Martin against the Matson Navigation 
Company, Miles R. Clarke, and Charles W. Snyder. On demurrers 
to complaint. Demurrer of défendant Snyder sustained. Demurrer 
of défendant company overruled. 

See, also, 239 Fed. 188. 

Vanderveer & Cummings, of Seattle, Wash., for plaintifï. 
Ballinger, Battle, Hulbert & Shorts, of Seattle, Wash., for défendants 
Matson Nav. Co. and Snyder. 

NETERER, District Judge. The plaintifï, mother of and a dépend- 
ent upon William Brown, brings this action against the défendant cor- 
poration and Miles R. Clarke and Charles W. Snyder, alleging that, 

<S=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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through the négligence of the défendants, William Brown on the 3d 
day of March, 1916, while — 

"employed by sald Standard Boilei- Worl^s in making sald reiialrs on sald 
steamship Plyades, * * * and while he was eugaged in putting certain 
bolts in the base of the engine in said steamship llyades, * » * and 
had crawled down underneath tlie engiiies, condenser, and hotwell, a device 
employed in condensing steam into water for use in the boilers of sald steani- 
shij) Hyades, and while so employed, the défendant Miles R. Clarlve, neg- 
ligently and carelessly opened the valve controUing the tlow of water in said 
hotwell and condenser in sucli a manner as to cause tlie same to overtiow iind 
flood the place wliere the said William Brown was engaged at his worl;, 
* * * and horribly bum and scald the body of said William Brown in 
such a manner that as the resuit thereof said William Brown died on tho 
5th day of March, 1910, at Seattle, Washington." 

It is f urther alleged that the engines, boiler, and hotwell were under 
the supervision and control of the défendants Clarke and Snyder, and 
that it was the duty of said Clarke and Snyder to warn Brown of the 
danger, and that the danger was unknown to him and was known to 
them. 

The cause was removed to this court f rom the state court, and motion 
to remand was denied, because the liability of the défendant Matson 
Navigation Company is under the doctrine of respondeat superior, 
and not by reason of any concurrent or wrongful act of the défendant 
Company, and that it is afifirmatively stated in the complaint tliat the 
injury was caused "by the défendant Miles R. Clarke negligently and 
carelessly opening the valve controlling the flow of water in said hotwell 
and condenser in such a manner as to cause the same to overflow and 
flood the place where the said William Brown was engaged in his 
work, * * * " etc., and that it was an act of commission on the 
part of Clarke, a servant, which was the cause of the injury, and not 
an act of omission on the part of Snyder, a fellow servant of the per- 
son who committed the act, and that the défendant Snyder was not a 
proper party, and the record is conclusive that the défendant Clarke is 
a résident of California, upon whom no process had been served, and 
that there is a diversity of citizenship, and the right of renioval there- 
fore obtained as to the défendant company. 

The défendant Snyder and the défendant company hâve filed sepa- 
rate demurrers challenging the sufficiency of the complaint. What was 
said by the court in denying the motion to remand is conclusive upon 
this issue, that the complaint does not state a cause of action against the 
défendant Snyder. The défendant company contends that no cause of 
action survives to the plaintiff by reason of section 5 of the Workmen's 
Compensation Act, as amended by chapter 148, Laws 1913, page 468, 
which provides : 

"Bach worlîman who shall be injured, whether upon the premises or at the 
plant, or, he being in tlie course of his employment, away from the plant of 
his employer, or his family or dependents in case of death of the worl;man. 
shall reçoive out of the accident fund compensation in accordance wlth the 
foUowing sehedule, and, except as in this act otherwise provided, such pay- 
ment shall be in lieu of any and ail rights of action whatsoever against any 
person whomsoever." 

244 F.— 62 



978 244 FEDERAL REPORTEE 

The contention is that the plaintiff's rights are concluded by the 
clause "except as in this act otherwise provided," and that the right of 
action accruing to the plaintiff under sections 183 and 194, Remington 
& Ballinger's Code of Washington, is determined by the Workmen's 
Compensation Act, and that she does not come within any exception, 
because the death of Brown occurred at the plant of his employer. 
The position of the défendant as stated in its brief, is as follows: 

"To us It seems beyond dispute tlint a workmnn ensaged in an employment 
t-lnssifled as tiazardous under tlie act [section 3] is not 'away froni the plant ot 
liis employer' when lie is at the place of worli where his employer directs hlm 
to be, or where by virtue of the oharaeter of the work, he must be to perfomi 
the work. Tliat place niay not be upon the premises of his employer, but It 
is not 'away from the plant of his employer.' TJie word 'plant,' as used In 
the act, is broad euough in meanius to inelude every place where the employa 
must be to carry on the vs'ork of liis employer." 

Emphasis is placed upon Meese v. Northern Pacific Railway Co., 
211 Fed. 254, 127 C. C. A. 622, decided by Judge Cushman, and it is 
insisted that is décisive of this case, and clearly détermines that the 
terms "plant" and "premises" are not identical, and that it shows that 
the intent of the act was not to limit the application to real property 
boundaries. There can be no dispute as to the fact that "plant" and 
"premises" as used in the act are not synonymous. "Premises" clear- 
ly refer to place and territory, and "plant," I think, might be said to 
inelude place and territory, together with the appliances and things 
which go to make up the facilities for the exécution of the designs and 
purposes of the enterprise. There are many things which go to make 
up a "plant" which are not necessary to complète "premises." A wire, 
a wrench, a file, a crowbar, a derrick, an elevator, engines, boilers, and 
ail kinds of machinery and tools, etc., go to make up a "plant" ; and 
thèse, when employed in a community sensé, if that term may be ap- 
plied to inanimate things, may be said to comprise the "plant." Work 
donc upon a vessel might be donc at the plant, but the fact that work 
on a vessel may be done at the plant I do not think would imply that 
ail work done on a vessel could be construed to be performed at the 
plant. The stepladder employed in Lipstein v. Provident Loan Society, 
154 App. Div. 732, 139 N. Y. Supp. 799, I think, was very properly 
held to be a part of the plant. It was a necessary implement to perform 
the work required, and the defect in the ladder, the cause of the in- 
jury, would come within the provisions of the Workmen's Compensa- 
tion Act of New York (Consol. Laws, c. 31, §§ 200-204, as amended by 
Laws 1910, c. 352), which provides : 

"By i-eason of any defect in the condition of the ways, works, machinery or 
plant connex'ted wlth or used in the business of the employer • • • •• 

— and justified the court in saying: 

"Applying, therefore, the various tests above suggested, we conclude that 
anytliing (as distinsnished from persons), animate or inanimate, and whether 
lixed or movable, that is regularly used in the condnct of the business of an 
employer, and that is neither ways, works, nor machinery, and without which, 
or something of a slmilar charaeter, sucli business could not he carrled on in 
the usual and ordinary manner, may be deenied to be a portion of the plant 
connected with such business.'' 
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And for the same reason, under the same act, in McKeon v. Proctor 
& Gamble Co., 162 App. Div. 784, 147 N. Y. Supp. 1012, "chain tongs" 
were properly held a part of the plant ; and in Kerwin v. Long Island 
Co., 157 App. Div. 898, 142 N. Y. Supp. 1125: 

"ïhe rope furnishcd by défendant for ordinary use upon its wagons for the 
purpose of secnring the loads of sald wagons was a part of the 'i)laut' withiu 
the meanlng of the statute." 

And likewise in Drury v. American Fruit Co., 163 App. Div. 509, 
148 N. Y. Supp. 675, a plank skid, consisting of planks fastened to- 
gether by iron cleats, which extended from a store platform to the floor 
of a car, and used to carry barrels from the car to the platform, was 
held to be at the plant, and that case is on "ail fours" with Meese v. 
Northern Pacific Railway Co., supra ; and upon the same theory, and 
for the same reason, in Wiley v. Solvay Process Co., 215 N. Y. 584, 
109 N. E. 606, Ann. Cas. 1917A, 314, injury was predicated upon 
defective appliances, in that the facilities to properly perform the work 
were not furnished, and by reason of the defective tools recovery was 
permitted under the Compensation Act, the court saying : 

"The words used in the act of 3002, naniely 'ways, works, and niaehinery,' 
did not include eyerything furnished to the employé for liis use in the business 
of the emjjloyer. * * _ * Tlie word 'plant' was added to that section by 
chapter 3,52 of the Laws of 1010. It cannot be reasonably doubted that the 
change was made for the benefit of the employés, and to make cert^iin that 
everything reasonably requlred for the safety of an employé in the condnct of 
the master's business would be ineluded in the statute, by the use of the 
Word 'plant.' * * * 'phe word 'plant' in its ordinary acceptation, when 
used in connection with and relating to a business, includes everything othor 
than supi^lies and stock in trade necessary and requisite to tlie carrying on 
of the business." 

And for the same reason, in Riddle v. P)essemer Soil Pipe Co., 170 
Ala. 559, 54 South. 525, recovery was j^ermitted under the Alabama 
Workmen's Compensation Act, because of omission of the employer ta 
furnish the proper facilities for greasing a running belt to keep it 
from slipping. 

The complaint in this case is that the deceased was injured while 
making repairs on the steamship Hyades at Pier 9, Seattle, Wash., 
and away from the plant of said Standard Boiler Works. For the pur- 
poses of the demurrer this statement is admitted, and, if the fact is 
otherwise, it must be presented by answer. If the injury causing the 
death of Brown had been occasioned by reason of defect in the tools 
and apparatus furnished and necessary for the exécution of the work 
in which he was employed, there might be reason for contending that 
the "plant" accompanied the employé to the place where the facilities 
of the enterprise were to be employed, and that as between the em- 
ployé and employer the Compensation Act would be conclusive. But 
no reasonable construction, it seems to me, can be placed upon the 
language employed by the Législature and the gênerai terms of the act, 
which détermines that the "plant" accompanies an employé wherever 
he may go to perform services for his employer, as against a third 
party. 
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BROWN et al. v. PENNSYL VANIA CANAL 00. et al. 
(District Court, E. D. Pennsylvanla. August 22, 1917.) 

No. 677. 

1. Corporations <S=348C — Mortgaoes — Contbact witii Bondholders of Sub- 

sidiary corporatiox. 

A canal compaii.y, organized and controlled by a rallroad company, 
issiied mortgage bonds upon which the rallroad company Indorsed an 
agreeinent to purchase siich interest coupons as should not be paid at 
maturity by the canal company. The mortgage provided tliat frora ils 
net inconie the canal company should flrst set aslde ?20,(XIO annually, if 
the income amoiinted to so much, as a slnking fund for the payment of 
the principal of the debt, to be invested in the bonds or other good securi- 
ties. In a foreclosure suit It was adjudged that the unpald coupons, in- 
cluding those purchased and held by the rallroad company, were en- 
titled to priorlty of payment over the principal of the bonds from the 
proeeeds of the mortgaged property. In a subséquent suit by bondholders 
It was found that net income which by the ternis of the mortgage should 
hâve been paid into the sinking fund had been diverted to the payment of 
coupons, relieving the railroad company to that extent from Its agreement 
to purchase the snme, and the rallroad company was required to restore 
such sums. Held; that such restored fund was applicable, first, to the 
principal of the bonds for whose payment it was created. 

2. CORPORATIO.^S <S=o486 — MORTGAGES SiNKING FUND- — DISTRIBUTION. 

As the sinking fund was created for the beneflt of the bondholders as 
a class, ail bonds, including those held by the railroad company, were en- 
titled to share in the restored fund. 

3. Corporations <S=>4St5 — Moetgages — Suit to Recover Sinking Fund — Ex- 

PEfSE OF ReCOVEBY. 

The suit having been brought by one boudholder, for the beneflt of ail 
who might corne in and share in the expense, to corapel a restoration of 
the money diverted from the sinking fund, the rallroad company, altliough 
the défendant from whom the fund was recovered, could only corne in as 
a distributee on payment of its share of the expense of recovery. 

4. Corporations <S=3482(9) — Représentative Suit by Bondholders — Coun- 

SBL FeES. 

The allowiince by the master of a fee to complalnant's counsel, based 
on the entlre aniount which the decree required the rallroad company 
to restore to the sinking fund, held excessive, where about one-fifth of the 
bonds were owned by the railroad company, and hence were not really In 
controversy. 

In Equity. Suit by Alice F. Brown and others against the Pennsyl- 
vanla Canal Company and others. On exceptions to master's report. 
Sustained in part. 

See, also, 229 Fed. 444. 

Thomas Raeburn White, of Philadelphia, Pa., for plaintiffs. 
John Hampton Barnes and Francis I. Gowen, both of Philadelphia, 
Pa., for défendants. 

DICKINSON, District Judge. The admirable discussion at bar of 
the questions presented to us in this case vi'as based upon an analysis 
of the case so clear and satisfactory that the statement of what ques- 
tions are now involved given to us in the discussion may be followed 
as complète. The report of the master is of such satisfactory full- 

©SîjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ness that nothing more than a statement of the conclusions reached 
is demanded of us. 

[1] 1. The first question is that of the priority of interest over 
principal in payment eut of the fund in court. Wrapped up in this 
is the query of whether this question is still an open one. We need 
not trouble ourselves with this latter question, because, if the door 
has closed, it has closed upon the exceptants, and if the finding of the 
master be correct, whether the ruling be that the question has been 
adjudicated in favor of the plaintiffs, or should be so determined, is 
of no practical importance. Assuming that the decree of the Circuit 
Court of Appeals was not the équivalent of a technical judgment upon 
this issue as now raised, it was decreed that the Pennsylvania Rail- 
road Company should pay to the trustée under the mortgage, appointed 
by the decree to be the receiver of the fund, a sum of money equal 
to the sum which measured the extent to which the sinking fund had 
been depleted by what was donc and what was omitted to be done. 
The ruling which resulted in this decree was expressly based upon the 
iinding that the meaning of the agreement entered into was that pro- 
spective purchasers of the bonds of the Canal Company were assured 
of the prompt receipt of the interest which became due them through 
and by the obligation of the railroad company to purchase the coupons 
and were further assured of the payment of the principal of the bonds 
through and by the accumulation in the sinking fund of moneys (deem- 
ed to be sufficient) for this purpose. 

The effect of the covenants of the mortgage, considered without 
any référence to the collatéral agreement to which the Railroad Com- 
pany was a party is one thing ; the efïect of this collatéral agreement 
with respect to the rights of the parties affected by it is another thing. 
Accepting, as we do, the ruling of the state court (Rea v. Penn. Canal 
Co., 245 Fa. 589, 91 Atl. 1053) in the proceedings upon the mortgage, 
we are bound to conclude that under the terms of the mortgage the 
interest coupons hâve priority of payment over the principal of the 
bonds in the distribution of the proceeds of the mortgaged premises 
sold as the property of the Canal Company and as against the Canal 
Company. To hold, however, that the Railroad Company, in an ac- 
tion against it arising under the collatéral agreement, is entitled as 
a purchaser of the coupons to a like priority of payment over the bond- 
holders, would be to deny the soundness of the reasoning upon which 
the ruling already made in this case proceeded. This is clearly so 
because, treating the Railroad Company as the actor, the ruling that 
the company could not deduct interest from the earnings before pay- 
ing $20,000 thereout into a sinking fund for the benefit of the bond- 
holders, and then to rule that it might take this same money out of 
the sinking fund to pay the interest in préférence to the bonds, is to 
make inconsistent rulings, the latter of which nullifies the former. The 
master was therefore, we think, entirely right in holding (whether the 
question was strictly res adjudicata or not) that the ruling already 
made, which resulted in the création of this fund, compels the ruling 
that the fund created for the payment of the bonds cannot be diverted 
to the payment of the coupons. 
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[2] 2. Upon the second question we think the master to be aîso 
right. The covcnant of the Railroad Company (still regarding it as 
the actor) was to create this annual $20,000 contribution to the sinking 
fund for the benefit of the bondholders as a class. There is no dis- 
tinction made among the members of the class, and no convincing rea- 
sons advanced for not treating ail the outstanding bonds as on the 
same footing. What bonds are outstanding and the holders tliereof 
are questions wholly dépendent upon the facts as they are found to 
be, and the master was the duly constituted tribunal to make thèse 
findings. 

[3] 3. We think the master to be further right upon the third ques- 
tion, so far as affects the principle involved, although bis rtiling may 
be subject to modification in the application of the principle. We can 
contribute nothing of value to the discussion of the broad question con- 
tributed by the master and counsel. A few gênerai observations may 
aid in clarifying our view of the broad equities arising out of the sit- 
uation. Whatever might be said in support of the merits of the claim 
that a party who bas been found to be entitled to redress for an in- 
jury should be av^^arded that redress, undiminished by the expense of 
securing it, there has in this jurisdiction never been given an allovv- 
ance for such expense beyond the award of certain costs in addition 
to the redress awarded. That one member of a class, who shares in 
the fruits of a litigation carried on by another member for the benefit 
of the whole class, should contribute proportion ately to the expense 
incurred, is a proposition which has so far been given judicial sanc- 
tion as to bave ripened into an accepted équitable principle. It may 
be planted upon an acceptance of the profïer made in bills of this 
kind (as was in fact made in the bill filed in this case) that any bond- 
holder might become a party to the bill (which ail of them hâve now 
in efïect donc) by contributing to the expense incurred by the original 
plaintifï. It may be rested on the broad ground that every member 
of the class has benefited. 

We can easily enter into, and to that extent sympathize with, the 
feeling almost of resentment with which a défendant who had been 
compelled to pay money as a resuit of an action against him entertains, 
if it is suggested that he should contribute to the expense incurred 
by die plaintifï on the ground that the défendant had profited by the 
litigatîon. Such is the feeling of the Railroad Company in this case, 
and it must be admitted that from its point of view there is justifi- 
cation, or at least provocation, for the feeling. Room for the two 
points of view is afïorded by the circumstance that the Railroad Com- 
pany occupies a dual position. It is a bondholder for whose benefit 
this sinking fund provision was made in the collatéral agreement. It 
is the one indirectly receiving the moneys which should bave gone 
into the sinking fund, and, because of this, the one required to replace 
the moneys. If it had been wholly a bondholder, its liabiiity to make 
contribution would not be denied. If it were wholly a défendant, 
such liabiiity would not be asserted. It seems like a very narrow and 
technical ground upon which to base a ruling; but at the same time 
the position likewise seems to be one of compulsion that the question 



BROWN V. PENNSYLVANIA CANAL CO. 983 

must be determined according to the character of the Railroad Com- 
pany at the time of the ruling, and at this time the Railroad Company 
is wholly a bondholder and distributee, and its character as a défend- 
ant is gone. 

Xo one except the bondholders who were injured had a right of 
action against the Railroad Company for the diversion of the earn- 
ings of the Canal Company from the sinking fund, and, of course, it 
could not be said that the Railroad Company had injured itself. The 
action or proceeding might therefore hâve taken a course resulting 
in a judgment or decree that the injured bondholders recover the 
amount of the injury from the Railroad Company. The sum thus 
recovered they would bave received, and v^rould perforée bave borne 
the whole expense themselves. The proceedings did not, however, take 
this course, but resulted in the création of a fund to which likewise 
perforée the Railroad Company must resort, asking to share in the 
distribution as a bondholder. The différent situation brings the like 
l'urther conséquence that ail the bondholders share alike. As a bond- 
holder the Company is within the admitted principle of contribution, 
beinj^- one of those having "a similar interest in the subject-matter of 
ihe litigiition."' We are not concerned with them in any other char- 
acter, 'and évidence of who are distributees of this fund is restricted to 
showing who are bondholders. The view taken by the master is, we 
think. unaffected by the comments quoted by défendant from Hobbs 
v. McLean, 117 U. S. 567. 6 Sup. Ct. 870. 29 L. Ed. 940, or Trustées v. 
Greenough, 105 U. S. 527, 26 L. Ed. 1157. 

f4| 4. The fourth question relates to the sum allowed counsel for 
plaintift'. As between counsel and client, it cannot be denied that the 
services rendered call for the fullest measure of compensation, Umited 
only by what is just and reasonable. Just what sum measures this 
is a fact conclusion. What mete wand should be applied is a question 
of law. The resuit of the measuring is a fact. One of the éléments 
which enters into the sélection of the measuring rod is that of the size 
of the fund involved. Because of this, the measuring is frequently 
and properly done on a percentage basis. So far as the question before 
us is one of fact, the finding is based upon évidence consisting of tes- 
timony which is un.contradicted and wliich bas been considered and 
weighed by the Master. There is concord upon the fact that the al- 
lowance made is large. This does not help us, because in the opinion 
of the plaintiff it ought to be large, and the exceptant bas character- 
ized it as "excessive." Criticism of an allowance as too large, unsup- 
ported by either évidence or suggestion of what a fair allowance would 
be, is not of mucli practical aid to any one whose duty it is to make 
a proper allowance. The master bas allowed a sum which is the équiva- 
lent of slightly less than 13 per cent, of the whole fund found for dis- 
tribution, exclusive of the interest accumulations. The latter is likely 
to be a considérable sum before this litigation is ended. In the view of 
the master, no client could reasonably complain of litigation charges 
which left him over 87 per cent, of his fuU claim, with interest accumu- 
lations added. The conclusion reached by him is more than supported 
by the évidence of what reasonable compensation to counsel would be. 
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A finding thus supported, with absolutely nothing to challenge its cor- 
rectness, or by which to correct it, if thought to be excessive, we do not 
feel justified in disturbing. 

It only remains, therefore, to apply it to the amount or sum really in 
controversy. The master bas applied this percentage to the whole 
fund (less interest), or nearly $2,000,000. The total number of bonds 
outstanding, and prima facie having the right to share in the distribu- 
tion, is 1,948. The contest waged, however, was waged on behalf of 
1,564 only of thèse bonds ; 384 of them being held by the Railroad 
Company. Even though the course of the proceeding was such as that 
the 384 shares figured in the recovery, and to this extent increased the 
total sum of the fund, the in jury was an injury to the holders of the 
1,564 shares, and the recovery was of the sum due them, and the 384 
shares were no part of the sum "really in controversy." The sum thus 
really in controversy enters into the measure of compensation, unin- 
creased by the sum which was due by the Railroad Company to itself . 
The allowance made by the master of counsel fées on the basis of the 
whole fund, rather than on the actual recovery, bas much to support 
it, because it seems to be a logical corollary of the finding that the 
whole fund should contribute. The two thoughts seemingly move in 
opposition and in apparent conflict. We think, however, that, although 
they move in opposite directions, there is room for them to pass without 
collision. The case is somewhat analogous to that of a successful eject- 
ment litigation waged to recover a four-fifths interest in a real estate 
property, the entire interest in which must be brought into the case 
for partition and distribution purposes. Accepting the finding made by 
the master on the changed basis of calculation, the allowance should 
be reduced from $250,000 to $200,000, and to this extent the exceptions 
are sustained. 

The foregoing disposes, so far as concerns this coui't, of the excep- 
tions filed on behalf of the Railroad Company. In discussing those 
filed on behalf of the plaintiff, we will again follow the order of ques- 
tions into which the exceptions hâve been analyzed by counsel. 

The key to the answer to the first question, raising the inquiry into 
the status of the Railroad Company as a bondholder, is to be found in 
this : The fund is the property of the Canal Company. It bas, it is 
true, been set aside for the benefit of the bondholders ; but this title is 
that of the bondholders as a class, and not the plaintiff or any particular 
bondholder. Every bondholder, it is true, has the right to resist his 
share being diminished by the participation of any one who is not a 
bondholder; but who is and who is not a bondholder is to be deter- 
mined, as between the Canal Company and the claimant, and unless his 
status as a bondholder can be denied, his right to participate as such 
cannot. We see no wrong to any bondholder in the Canal Company 
directly or indirectly borrowing money to meet its interest obligations, 
or in issuing bonds theref or ; nor do we see the right of any bondholder 
to complain if the Canal Company had issued bonds in payment of any 
indebtedness. This is predicated, of course, upon the silence of the 
mortgage contract. It is not intended by the présentation of this view 
to draw in question the correctness of the findings of the master upon 
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thîs branch of the case, but, on the contrary, to buttress them by sup- 
porting his conclusion in any event. The above propositions are ac- 
cepted by counsel for plaintiff. They urge, however, that what was 
done "was in violation of the railroad's contract with the bondholders." 
The answer is summed up in a question, "Wherein?" 

The remaining contention, that the costs of the référence should be 
imposed "in whole or in part" upon the Railroad Company, is met as to 
the latter by the observation that by placing the costs upon the fund 
the Railroad Company does pay the costs in part. The suggestion of a 
finding that the référence to a master was at the instance of the défend- 
ant we cannot accept. The référence grew out of the necessities of the 
case, and was fuUy justified by rule 59 (198 Fed. xxxv, 115 C. C. A. 
xxxv). The slightest glance at the voluminous report of the master 
is sufficient to show that it would hâve been utterly impracticable for 
the court to hâve made the investigation into which the master has 
gone. There would be no justification whatever for imposing costs 
upon the défendant. The other matters affecting the costs of the réf- 
érence we will not dispose of, until we learn whether counsel wish to 
be heard thereon. If so, the hearing may take place at any time. If 
no further hearing is desired, the remaining questions will be disposed 
of at once. The fund awaiting distribution is large, and counsel are 
invited to suggest any practicable method which may occur to them 
of making a partial distribution now, reserving such sum as will protect 
the parties in the assertion of their appellate rights. 

A formai decree may be submitted, embodying the conclusions here- 
inabove stated. 



IMPERIAL FILM EXCH. v. GENERAL FILM CO. et al. 

(District Court, S. D. New York. December 14, 1915.) 

L Corporations iS=()17(1) — Dissolution — Effect. 

The dissolution of a coiporation is équivalent to the death of a natural 
person. 

2. Monopolies <&=328— -Injuries — Action. 

An action under Sherman Anti-Trust Act July 2, 1800, c. 647, § 7, 26 
Stat. 210 (U, S. Comp. St. 1016, § 8S'29), for treble damages for Injuries 
to person or property by reason of unluwful monopoly, is one for a Per- 
sonal wrong, and sounds in tort. 

3. Courts «©=3339 — Foulowing State LuWvs — Abatement and Revival. 

Local state statutes in respect to abatement and survlval of actions 
hâve no application to an action depending solely upon a statute of the 
United States. 

4. Courts <S=3339 — Survival of Action — CoinnON Law. 

Where there is no fédéral statute, either preventing or permitting 
the survival of an action depending solely on a fédéral law, the rules of 
commoii law, which include judicial opinions, even the most modem, on 
points not regulated by statute, must be looked to, to détermine whether 
the action survives. 
C. Abatement and Revival <S=57 — Survival — Common Law. 

An action for treble damages, brought under Sherman Anti-Trust Act, 
§ 7, based on combinatlons in restraint of trade, survives the death of 

û=^For other cases see eame topic & KEY-NUMBER in aU Key-Numbered Digeats & Indexe* 
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the person or dissolution of a corporation Injured, bfilng an action for 
injuries to property, whieh mlght hâve been assigned ; the modem mie 
being in favor of assignaient of actions, and tort actions lor injuries to 
property which were assignable survivlng. 
6. Abatement and Ebvivai. ®=»73 — Corpokations — Kevival of Action — 
Parties. 

Where, on dissolution of a corporation, the state court appointod a 
trustée, who was in ail respects the équivalent of an assignée, such trustée 
may be substituted as plaintifC in an action previously instit\ited Ijy the 
corporation to recover treble damages iinder Sherman Anti-Trust Act, S 
7, for injuries occasloned by a violation of the act. 

At Law. Action by the Impérial Film Exchange against the Gen- 
eral Film Company and others to recover treble damages under Sher- 
man Anti-Trust Law, § 7. On motion by one appointed trustée of 
the property of plaintiff corporation to be substituted as party plaintiff. 
Motion granted. 

Plnintiff is a New York corporation, which, pursuant to the General Cor- 
poration Law of that state (Consol. Laws, c 23), applled for voluntary dis- 
sohition. The application was granted, and on May 20, 1913 (atter the In- 
stitution of thls suit), an order was entered in the Suprême Court redting 
that tlie plaintifC herein was insolvent, and that It would be for the benefit 
of its stockholders that It be dissolved ; whereupon it was "ordered that the 
said ooiponition, Inipei'ial Film Excliange, be and it hereby is dissolved." 
The order then proceeded to appoint Mr. Joseph R. Truesdale "permanent re- 
ceiver of ail the ossets and property of said corporation, with ail the powers 
conferred by law ou permanent receivers." The statute above referred to 
(section 231 et seq.) ptovldes that permanent receivers of New York corpora- 
tions in dissolution "shall be trustées of the property [of the corporation] for 
the benelit of the creditors of the corporation and of its stockholders," and 
nlso that such receivers shall be "vested with ail the property real and per- 
Konal of the corporation," etc. Mr. Truesdale then moved in this couiit to be 
substituted as plaintiff herein and to araend the complalnt in an appropriate 
manuer. This motion is opposed on the ground that the right, of action set 
forth in the complaint died with the death (L e., the dissolution) of the 
plaintiff corijoration; that therefore the action abatt^i, and eannot now be 
revived, because the cause of action Itself did not survive the dissolution 
aforesaid. 

Laurence A. Sullivan and Eugène M. Grcgory, both of New York 
City, for receiver. 

Harold Nathan, of New York City, for défendants. 

HOUGH, District Judge. The exact point of law raised by this 
motion bas never been decided, nor, indeed, so far as my own in- 
vestigations and those of counsel reveal, bas it ever been mooted be- 
fore. The very able and interesting briefs of counsel I bave considered 
a long time, and yet after such lengthy reflection it appears to me that 
the matter must be decided by one's views of some elementary and 
fundamental propositions. To put the matter in another way, dé- 
cision must be hère arrived at, not by a nice considération of closely 
joining décisions, but by the view entertained of the application of 
certain broad propositions, concerning the gênerai correctness of which 
certainly no counsel hère concerned could entertain any doubt. De- 
fendants' position may I think be fairly outlined thus : 

[1] 1. The dissolution of the plaintilï is équivalent to the death of 
a natural person. To this I agrée, and consider the références made 

fisDFor other cases aee «ame topic & KKV-NUMBER In aU Key-Numbered Dlgesti & Indexas 
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în argument entirely sufficient, viz. : Greeley v. Smith, 3 Story, 657, 
Fed. Cas. No. 5,748; Pendleton v. Russell, 144 IJ. S. 640, 12 Sup. 
Ct. 743, 36 L. Ed. 574; Matter of Stewart, 39 Mise. Rep. 275, 79 N. 
Y. Supp. 525 ; Id., 40 Mise. Rep. 32, 81 N. Y. Supp. 209; Id., 86 App. 
Div. 627, 83 X. Y. Supp. 1117; Id., 177 N. Y. 558, 69 N. E. 1131. 

[2] 2. The cause of action set forth in the complaint herein (or 
any cause of action properly brought under section 7 of the Sherman 
Act) is certainly for a personal wrong, and therefore an action for 
tort. I agrée to this as far as it goes, but do not think that it states 
the whole truth. 

[3] 3. Since this suit dépends for its vitality solely upon a statute of 
the United States, the statutes of the state of New York in respect of 
abatement and survival of actions or causes of action hâve no appli- 
cation. To this I agrée, upon the authority of the cases cited : Michi- 
gan Central, etc., Co. v. Vreeland, 227 U. S. 59, 33 Sup. Ct. 192, 57 
E. Ed. 417, Ann. Cas. 1914C, 176; Baltimore & Ohio R. R. v. Joy, 
173 U. S. 226, 19 Sup. Ct. 387, 43 E. Ed. 677. 

[4J 4. There is no statute of the United States either preventing 
or |>ermitting the survival of such a cause of action as this. There- 
fore the rules of the common law become applicable. Holding com- 
inon law to include also judicial opinions, even the most modem, on 
points net regulated by statute, I agrée to this. 

[5,61 5. The dissolution (i. e., death) of this plaintifï corporation 
niust hâve wholly abated this action, because the action is for tort, 
and the eommon-law rule regarding the death of personal actions still 
apphes. To this conclusion I cannot agrée, because of what I conceive 
to be the half truth heretofore alluded to. Such an action as this un- 
der the Sherman Law can only be brought vvhen a person is "injured 
in his business or property." Section 7. The action is to recover 
"threefold the damages by him sustained"; i. e., sustained by and in 
the said "business" or "property." 

Such an action as this might well be called sui generis, but surely the 
nearest approaçh to one of the old légal catégories that can be made 
is to assign this new statutory cause of action to that of actions for a 
tort occasioning injury to property, of which perhaps the most ancient 
ajid familiar illustrations are trespass q. c. f . and trespass d. b. a. By 
a long list of décisions the gênerai test of survivability of actions is 
their assignability. In fact, many, if not most, of the cases seem to 
reason in a circle; i. e., if the cpiestion is of assignability, a case of 
survival is thought to rule it, and e converso. See such décisions cata- 
logued in 4 Cyc. 23. In short, assignability and the right of survival 
are attributes of causes of action discoverable by the same tests ; as 
a gênerai rule they are "convertible terms." Selden v. 111. Trust, etc., 
Bank, 239 111. 67, 87 N. E. 860, 130 Am. St. Rep. 180; Tanas v. 
Municipal Gas_ Co., 88 App. Div. 251, 84 N. Y. Supp. 1053; Morenus 
V. Crawford, 51 Hun, 89, 5 N. Y. Supp. 453; Grocers' National Bank 
-v. Clark, 48 Barb. (N. Y.) 26. 

Admitting that most actions for wrong to the i^erson, or indeed to a 
person, are still subject to the common-law rule, it is several cen- 
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turies since an exception was established (in tlie language of Story) 
that : 

"Yested ri^lits ad rem and in re, posslbilities coupled with an interest, and 
daims growing out of and adlieriiig to property niay pass by asslgnment." 
Comegys v. Vasse, 1 Pet. at 213, 7 L. Ed. 108. 

Sometimes this rule is covered up or disguised by an assignment of 
the property injured, as in Tome v. Dubois, 6 Wall. 548, 18 L. Ed. 
943, where the défendant had wrongfully deprived the plaintiff's as- 
signor of a quantity of sawlogs. The assigner sold the sawlogs to the 
plaintiff, though he had no possession of them, and the plaintiff main- 
tained an action for conversion. In New York, not merely such prop- 
erty might hâve been assigned, together with the cause of action 
growing out of it, but the cause of action itself might hâve been di- 
rectly assigned. Richtmeyer v. Remsen, 38 N. Y. 206. 

Assuming that the cause of action set forth in this complaint, being 
statutory, is sui generis, the Congress has not prescribed whether said 
cause of action may be assigned or not. In the absence of such per- 
mission or prohibition, the question of assignability of rights conferred 
by statutes is to be governed by the gênerai principles regulating that 
quality in choses in action in gênerai. The gênerai rule was laid down 
in Meech v. Stoner, 19 N. Y. 26, when Comstock, J., said, in speaking 
of the right to assign a claim under the statute for money lost at 
gambling : 

"Tlie assignability of thlngs In action Is novv the rule, nonasslgnablllty the 
exception ; and this exception is contined to wrong done to the person, the 
Teputatlon, or the feelings of the Injured party, and to contracta of a purely 
Personal nature, llke promises of inarriage." 19 N. Y. 29. 

Therefore, if this be regarded merely as a statutory claim, it is of 
such a nature as to be assignable. The chose in action alleged to exist 
in the complaint is undoubtedly property in the largest sensé of that 
Word, the test whereof is that it could by appropriate process be reach- 
ed by the creditors of the Impérial Film Exchange. I do not think it 
open to doubt that a judgment créditer of this plaintiff could by pro- 
ceedings supplementary to exécution procure the appropriation of this 
cause of action to himself in satisfaction of his judgment. This is 
enough to prove that it is property. 

The Suprême Court of the state by its order has, in obédience to 
the statute, preserved and handed on to Mr. Truesdale as trustée ail 
the property of this plaintiff ; that is, it has taken possession of every- 
thing that the plaintiff could hâve assigned and everything that the 
creditors of the plaintiff could hope to reach, either at law or in 
equity. This lavvful action of the court having supervision of this 
corporation is the équivalent (at least) of an assignment. 

Because, therefore, the permanent receiver, Mr. Truesdale, is the 
équivalent of an assignée, because the cause of action is capable of as- 
signment, and Mr. Truesdale has become the owner of it, I regard the 
légal death of the corporation as an immaterial élément in this applica- 
tion. Therefore the motion is granted. 
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STATE OF WASHINGTON ex rel. CITY OF TACOMA v. TACOMA UY. & 
POWER CO. (FITCH et al., Interveners). 

(Circuit Court, W. D. Washington, W. D. January 7, X910.) 

No. 1607. 

1. Removai, OF Causes "©=102 — Jubisdiction — Remand. 

Ttie State of Washington, on the relation of a mimlclpal corporation, 
Instltuted a proceeding against a street railway company for a writ of 
mandamus to compel the street railway company, as a holder of a 
franchise, to operate cars on ail of its Unes, so as to render adéquate 
service. The défendant company, whieh was a forelgn corporation, filed 
a pétition for removai on the ground of nonresidence, interveners in the 
Buit also being nonresidents. Pierce's Code Wash. 1005, S 1408, authorizes 
the courts of the state to issue writs of mandamus to any Interlor tribunal, 
corporation, board, or i^erson to compel the performance of an act which 
the law speclally enjoins as n duty resulting from an office, trust or 
station. Beld that, though the Issuance of a writ of mandamus was 
prayed, the proceeding was in reality one of an équitable nature, the pur- 
pose being to compel a common carrier for the benefit of the public to 
render service as required by its franchise; and hence, after removai, 
the cause will not be remanded, though the fédéral court was wlthout 
power to entertaln a proceeding for a writ of mandamus pure and 
simple. 

2. Courts <S=>265 — Fédéral Courts — Mandamus — Jurisdiction. 

The fédéral court is wlthout .iurisdiction to issue a writ of mandamus 
against a corporation to compel compliance wlth franchise obligations. 

At Law. Proceeding fey the State of Washington, on the relation 
of the City of Tacoma, a municipal corporation, for a writ of manda- 
mus against the Tacoma Railway & Power Company, in which J. F. 
Fitch and others intervened. On pétition of défendant, the cause was 
removed from the state court, where it was instituted, to the fédéral 
court. On motion to remand. Motion denied. 

T. L. Stiles, City Atty., and F. R. Baker, Asst. City Atty., both of 
Tacoma, Wash., for relator. 

Grosscup & Morrow, of Tacoma, Wash., for Tacoma Ry. & Pow- 
er Co. 

Harry G. Rowland and Hayden & Langhorne, ail of Tacoma, 
Wash., for défendants Fitch and others. 

Fitch & Jacobs and Lorenzo Dow, ail of Tacoma, Wash., for inter- 
veners Fitch and others. 

HANFORD, District Judge. This suit is in form a proceeding insti- 
tuted by an affidavit, pursuant to the Code of the state of Washington, 
for a writ of mandamus to compel the holder of a street railway 
franchise to operate cars on one of its Unes, so as to render an adéquate 
service for the compensation of a single fare of five cents from each 
passenger carried for a single continuous trip from any part of the 
city to the terminus of said line. The proceeding was instituted by the 

^=3For other cases see same topic & KEY-NUMBER tn aU Key-Numbered Digests & Indexes 
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city of Tacoma, a municipal corporation, grantor of the franchise, and 
the défendant is a corporation organized under the laws of New Jer- 
sey, and the other parties to this suit are citizens of the state of Wash- 
ington, composing a committee representing inhabitants of the district 
contiguous to the hne of railway in question. The défendant filed a 
pétition and bond for removal of the case into this court, alleging as 
the grounds for removal that the suit involves a controversy which 
is wholly between citizens of différent states, and that the amount in- 
volved exceeds $2,000. The city of Tacoma moved to remand the 
cause, on the ground that this court does not bave jurisdiction of an 
action, the primary object of which is to obtain a writ of mandamus. 
[1,2] The Code of the state of Washington authorizes the courts 
of the stâte to issue a writ of mandate — 

"to any Inferior tribunal, corporation, board or person, to eompel tlie per- 
formance of an act which the lavv especially en.1oin8 as a duty re.siilting from 
tin office, tiTJst or station, or to conipel the admission of a party to the use 
uud enjoyinent of a right or ottice to wlilçh he is entltled, and froin which he 
is unlawfully precluded by such inferior tribunal, corporation, board or 
person." Pierce's Code 1SX)5, § 1408. 

If this suit is such a proceeding as contemplated and authorized by 
the above-quoted section of the Code, for a writ of mandamus pure 
and simple, it is not cognizable in this court, and the motion to rernand 
should be granted. It becomes necessary, however, for the court to 
examine the record and form its own conclusion as to the real nature 
of the proceeding, irrespective of the means by which the litigants pro- 
pose to obtain the relief desired. The affidavit of the mayor, which 
stands as the complainant's pleading, does not set forth any duty spe- 
cifically enjoined by law, nor any spécifie right or office, to the use 
or enjoyment of which any particular person is entitled, and from 
which he has been unlawfully precluded. On the contrary, the pro- 
ceeding is in the interest of the gênerai public, and the grounds of com- 
plaint are neglect and refusai to render the service of a common car- 
rier in accordance with gênerai principles of law and in the discharge 
of an obligation assumed by contract. In other words, the powers of 
a court of equity are invoked to eompel the spécifie performance of a 
contract. 

It is the opinion of the court that the substantial object of the suit, 
rather than the formalities, are of paramount importance, and, as 
the real object is to secure an adjudication of a controversy which by 
law the défendant is entitled to bave adjudicated in this court, and 
as the powers and process of this court are ample to protect and en- 
force the rights and obligations of ail the parties, the motion to re- 
mand must be denied. 
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T'XITI^D STATES v. KPn'NOLDS. 

(District Court, D. Jloiitîuui. Au^ust 23, lOlG.) 

Ni>. 2851, 

Poisoxs <&=>D — rr,i';srnii!i\G Oru:.M -Ixiik tmknt— "I)ifti'EX«E." 

Tlie llari-isoii Law (Act Dec. 17. 101-1. c. 1. :',S Svat. TS.T [Cnmp. St. 101l\ 
§§ 62S7,i;"()2>^7q]). i-iMHiiriii;; iioilihit!; of |il!yski;iiis issiiii),;: id'c-^cviplions for 
oi)ium, savo tliat tlic iiliysiciau.s 1)0 r(>«ist('r<.'(l. aiul thc iiiTscriiitions lie 
.sifîiied l).v thc iiliysiciaiis and datcd. and not liiiiilir.j:; tlie amoiint which 
may b<> iircscribed, au indictiiicnt nicrcly cUar^iii;.; ik'ffiidant with î^ivins a 
l)r('scri])tiou for and so dis]iensin}: jxjniids of o]iiuni (brr.Kcs uo otïVMise ; 
"dispense," as used in tlie act, relatiii.i; to tbe acrual delivcry of tlie drus. 
[Ed. Note. — P'or otlier définitions, sco Words aud l'iirases, Kirst and 
Second Séries, Dispense.] 

J. B. Reynolds wa.s indicted, and denmrs to the indictment. Demur- 
rer sustained. 

B. K. Wheeler, U. S. Atty., of Butte, Mont. 

J. G. Noren, of Great Falls, Mont., and S. C. Ford, of Hclena, Mont., 
for défendant. 

BOURQUIN, District Judge. Tlie Harrison Law (Act Dec. 17, 
1914) reqnires nothing of physiciens issiiing prescriptions for opium 
save that they, the physicians, be registered and the pre>criptions be 
signed by the physicians and dated as of the day of such signing. By 
giving a prescription, the physician does not "dispense" opium, in thc 
sensé of the word as used in the said law. As therein used, "dispense" 
relates to actual delivei-y of the drug by the physician to the patient, 
from the former's office supply, generaliy, though not excluding other 
actual delivery. As défendant is not charged with having failed to so 
register or to so sign the prescription, he is not accused of any offense 
or violation of said law. 

In said law is nothing prescribing quantifies or forbidding prescrip- 
tions for the drug in any quantity. Any attempt to find it therein by 
construction or implication does violence to that elcnientary principle 
that, when législatures undertake to create offenses, if must be by lan- 
guage clear and definite. making it obvions to ordinar .itclligence that 
by certain conduct an offense, and the offense denounced by the statute, 
is committed. Hence such construction or implication is ncver permit- 
ted. See United States v. Mov, 241 U. S. 394, 36 Sup. Ct. 658, 60 L. 
Ed. 1061 ; United States v. Kriedman (D. C.) 224 Fed. 276. 

Défendant, charged with giving a prescription for and so dispensing 
pounds of opium, is not chargée! with any offense known to the law. 

Demurrer sustained. 

Ê=3For otlier cases see same topic & KEY-NUMUER in ail Key-Numbered Dlgests & Indexe* 
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